Draft Document: Pre-decisional Version for Public Comments

DEPARTMENT OF HOMELAND SECURITY

U.S. Customs and Border Protection National Customs Automation Program Test Concerning Manifesting and Entry of Residue Found in Instruments of International Traffic (IITs)  

AGENCY: U.S. Customs and Border Protection, Department of Homeland Security.

ACTION: General notice.

SUMMARY: This document announces U.S. Customs and Border Protection’s (CBP’s) plan to conduct a test concerning the manifesting and entry of residual cargo that is contained in Instruments of International Traffic (IIT). In a modification of a ruling letter published in the Customs Bulletin Volume 43, No. 28, dated July 17, 2009, CBP held that in order to ensure the safety and security of the transportation of IIT containers and the CBP officers who may examine or work in close proximity to them, IIT containers with cargo residue should neither be manifested nor entered as empty.  The test will be open to all parties who have the ability to file electronic manifests or advance electronic cargo information.  Those parties that do not wish to participate in this test will have to manifest and enter the residual cargo under current regulations and procedures.  It should be noted that this test has no effect on the liability for, or collection of, user fees for arriving conveyances under 19 U.S.C. 58c.

DATES: Communication to CBP indicating interest in participation in this planned test is requested within (?) business days from (date of publication.)  Comments may be submitted to the Web site indicated in the ‘‘Addresses’’ section below at any time throughout the test. The initial phase of the test will begin on or about (name a date) and will run indefinitely. CBP will begin an evaluation of the initial phase of the test after the test has been ongoing for approximately 90 days for purposes of possible extension or expansion.

ADDRESSES: Comments concerning this test may be submitted to

SUPPLEMENTARY INFORMATION:

Background

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 USC 1625(c)(1)), as amended by section 623 of Title VI, a notice was published in the Customs Bulletin, Vol. 42, No. 35, on August 20, 2008, proposing to modify HQ Ruling 113219, dated July 12, 1994, which allowed containers meeting the requirements of 19 USC 1322(a) and 19 CFR 10.41a as instruments of international traffic (IITs) and containing residual chemicals to be entered as empty containers. In order to be consistent with CBP’s treatment of similar commodities such as petroleum slops, and to ensure the safety and security of the transportation of such containers and the CBP Officers who examine them, CBP proposed that the containers should not be manifested as empty and that the chemical residue contained therein should be classified, entered and manifested.  Comments on the proposed modification were invited from the trade.

After review of the solicited comments, CBP published the modification of the ruling in the Customs Bulletin Volume 43, No. 28, dated July 17, 2009.  The modification confirmed the reasoning of the proposal, stating that in order to be consistent with CBP’s treatment of similar commodities, such as petroleum slops, and to ensure the safety and security of the transportation of such containers and the CBP officers who may examine or work in close proximity to them, these containers should not be manifested as empty, and appropriate entry should be made.  This position is consistent with the advance cargo information reporting requirements authorized pursuant to 19 U.S.C.§ 2071 note and the implementing CBP regulations set forth in 19 C.F.R. §§ 4.7a, 122.48a, 123.91, and 123.92.  

CBP attempted to implement this new requirement by meeting with the trade and, after discussion, by publishing a list of Frequently Asked Questions (FAQs) designed to give the trade guidance on how to comply. The FAQs set manifest threshold limits for residue in containers in the truck and rail environments.  For truck containers, a quantity of residue not exceeding 3% of a containers’ total capacity by weight or volume, using industry standards,is deemed to be residue.  For rail containers, a quantity of residue not exceeding 7% of a containers’ total capacity by weight or volume, using industry standards,is deemed to be residue.  

The FAQs attempted to describe a solution within the current regulatory scheme.  These FAQs also provided definitions of IITs, guidance on how estimates for residue should be reported, procedures for manifesting and entering residual cargo, and guidance on valuation of residual cargo and identification of those parties having the right to make entry for this cargo.  The FAQs announced dates when the procedures would be implemented and when enforcement would begin. 
Implementation of an Operational Test

CBP has determined to test procedures for the manifesting and entry of residual cargo, as described in the ruling modification, and that such test procedures do not comport with the current regulatory scheme.  Accordingly, through this Notice, CBP is announcing the commencement of a test that will provide specific test procedures concerning how to manifest residual cargo and how to enter it.  The test will require suspension of certain CBP regulations.  Current electronic functionality will be used in the implementation of this test.  For purposes of this document, it will be known as the Residue Manifesting and Entry Test (“Test”)  Those parties that do not wish to participate in this test will have to manifest and enter the residual cargo under current regulations and procedures.  Any procedures announced in any FAQs posted to the website prior to the date of this Notice are superseded by this Notice.

Authorization for the Test 

The Customs Modernization provisions in the North American Free Trade Agreement Implementation Act provide the Commissioner of CBP with authority to conduct limited test programs or procedures designed to evaluate planned components of the National Customs Automated Program (NCAP). This test is authorized pursuant to § 101.9(b) of the CBP Regulations (19 C.F.R.§ 101.9(b)) which provides for the testing of NCAP programs or procedures.  See Treasury Decision (T.D.) 95-21.

This document identifies the purpose of the test and the regulations that will be affected, determines the length of the test, and provides the eligibility criteria for voluntary participation in the test.  This document also provides the legal authority for the test and explains the repercussions and appeals process for misconduct under the test.  

This Test Independent from ACE Implementation of Manifest Requirements (M1 Vessel and Rail Manifest)

In a Notice published in the Federal Register on March 29, 2012, 77 FR 19030, CBP announced that the Automated Commercial Environment (ACE) will be the only CBP-approved electronic data interchange (EDI) system for submitting required advance cargo information for ocean and rail cargo (referred to as the ACE e-manifest Ocean and Rail M1 manifest functionality.)  The March 29 Notice further announced that the effective date of this change was September 29, 2012.  The residue FAQs stated that deployment of ACE manifest functionality (commonly referred to as M1) would allow for implementation of residue entries in the rail environment.  This statement has been widely interpreted to mean that the manifesting and entry of residue would be required by the September 29, 2012, effective date of the full M1 deployment.  That is not the case.  This Notice is unrelated to the Notice mandating the use of ACE in the vessel and rail modes. The test announced here applies to the manifesting and entry of residue notwithstanding the system in which the electronic submission of cargo information occurs.

Eligibility for the Test

The test is open to all parties that submit electronic manifest or advance electronic cargo information.  Participation in the test will afford submitting parties the ability to help CBP develop procedures and engage CBP in discovering efficiencies that might be achieved in the manifesting and processing of entries of residual cargo.  It should be noted that non-participation in this test does not relieve one from the obligation to manifest and enter residual cargo.  Furthermore, one’s liability for user fees under 19 U.S.C. § 58c is not affected in any way by this test.  Consequently, participation or non-participation in this test does not alter one’s user fee liability.  

Ports Where Test Will Occur

The residue test will not be nationwide in its first stages.  It will first be implemented in the ports of ____________.

TEST PROCEDURES

Procedures for each mode of transport will be described separately in this Notice. 

Test Procedures for Rail Environment

In General

All data must be submitted electronically.  All containers must be manifested whether they are cleaned and therefore empty or contain residue.  

Containers Arriving Clean – No Residue

Any container arriving clean will be considered empty and must be manifested as an empty IIT, consistent with current requirements.   Entry is not currently required for any empty container manifested in this fashion and will not be required under the Test.  

Containers Arriving With Cargo Exceeding 7%

For any arriving container that contains cargoexceeding 7% of the total capacity of the container by weight or volume, using industry standards, the cargo must be manifested and a consumption entry will be required, either formal or informal depending upon its value.  Entry requirements and payment of duties, taxes, and fees, as applicable and as provided by law, will apply.

Containers Arriving With Cargo Not Exceeding 7%

For any arriving container with cargo not exceeding 7% of the container’s total capacity by weight or volume, using industry standards,will be considered to contain residual cargo and the container must be manifested as having residue.  

If the residual cargo has no commercial value, i.e., the container will either be cleaned with the residue destroyed or re-filled for export), CBP will:

- accept the declaration of the carrier, or the importer of record if other than the carrier, that the residue has no commercial value (0 value) and the country of origin is the country from which the container is arriving.  

- require that the type of residue be described.  

- require a residue entry designating that the residue cargo has no commercial value.  

(This entry will be made under the authority of 19 U.S.C.§ 1321, so no merchandise processing fee will be due.  For purposes of the test, this type of entry will be known as a residue entry.)

Regulations concerning the making of entry of low value shipments are waived for this portion of the test.  For purposes of the test, the carrier will have the right to make informal entry on the residue and entry can be made off the manifest with no further documentary requirements if the commercial value is below the set limits.  There are no restrictions as to the number of residue/no commercial value entries that can be made during a 24-hour period.

System Procedures for IIT With Residue Not Exceeding 7% (Rail Manifest (ACE) 

This section may not be appropriate for this notice but rather might best be covered by a technical document, but I keep it here for now for consideration.

Carrier sends BOL message (X12 309) with Bill Type 23 indicated.

When Bill Type 23 is used, the carrier must also submit value (0 to 200) and country of origin information.  Additionally a reference identifier, ZF, has been created specifically for this type of shipment.

Bills of Type 23 with the ZF qualifier will be identified by the system to the CBP officer reviewing the manifest for review and mass posting of release.  

 

Release Notifications (1C) will be sent electronically to the carrier and Secondary Notify Parties as currently enabled in the system.

Other Government Agencies

For residual cargo arriving in a container to be refilled or cleaned and a residue entry is filed indicating the residual has no commercial value, no additional requirements other than those applied to the transport and manifesting of empty containers need be met.  For formal and informal entries (excluding residue entries as described herein), any and all other government agency requirements relating to transport, manifesting and entry must be met. 

Recordkeeping

A Manifest record indicating a residue entry has been filed will be sufficient to meet record keeping requirements for residue entries under the 7% threshold. The record must be maintained by the entry filer.

Test Procedures for Truck Environment

In General

All data must be submitted electronically.  All containers must be manifested whether they are empty and clean or contain residue.  

Containers Arriving Clean – No Residue

For any arriving container that is clean, the container will be considered empty and normal manifesting will apply.   Entry is not currently required and will not be required under the Test.  

Containers Arriving With Cargo Exceeding 3%

For any arriving container that contains cargo exceeding 3% of the total capacity of the container by weight or volume, using industry standards, the cargo must be manifested and a consumption entry will be required, either formal or informal depending upon the value of the residual cargo.  Entry requirements and payment of duties, taxes, and fees, as applicable and as provided by law, will apply.

Containers Arriving With Cargo Not Exceeding 3%

For any arriving container with cargo not exceeding 3% of the container’s total capacity by weight or volume, using industry standards, the container must be manifested as having residual cargo.

If the residual cargo has no commercial value, i.e., the container will either be cleaned with the residue destroyed or re-filled for export, CBP will:

- accept the declaration of the carrier, or the importer of record if other than the carrier, that the residue has no commercial value (0 value) and the country of origin is the country from which the IIT is arriving.  

- require that the type of residue be described.  

- require a residue entry designating that the residue cargo has no commercial value.  

(This entry will be made under the authority of 19 U.S.C. § 1321 so no merchandise processing fee will be due. For purposes of the test, this type of entry will be known as a residue entry.)

Regulations concerning the making of entry of low value shipments are waived for this portion of the test.  For purposes of the test, the carrier will have the right to make informal entry on the residue and entry can be made off the manifest with no further documentary requirements if the commercial value is below the set limits.  There are no restrictions as to the number of residue/no commercial value entries that can be made during a 24-hour period.

System Procedures for Trucks Arriving with IITs With Residue Not Exceeding 3%  

As with this same caveat in the rail procedures, this section may not be appropriate for this notice but rather might best be covered by a technical document, but I keep it here for now for consideration.

In the Manifest Bill of Lading Details (bill of lading type code) the carrier would use either type code ‘13’ for Section 321 release without FDA-BTA considerations, or type code ‘35’ for 321 release with FDA-BTA considerations.

If the carrier uses the ACE Portal for submission, these identifiers are all drop down values in the manifest creation screens. 

If either type code is used, the carrier must supply ‘Customs Shipment Value’ and ‘country of origin’.

Value submitted must currently be greater than 0 and $200 or less.  CBP is working to change this edit to accept 0 but will establish a value of $1 as an acceptable alternative to 0 if not available.  

CBP will review at arrival and post release.

Release Notifications (1C) will be sent electronically to the carrier and Secondary Notify Parties as currently enabled in the system.

Other Government Agencies

For residual cargo arriving in a container to be refilled or cleaned and a residue entry is filed indicating the residue has no commercial value, no additional requirements other than those applied to the transport and manifesting of empty containers need be met.  For formal and informal entries (excluding residue entries as described herein), any and all other government agency requirements relating to transport, manifesting and entry must be met. 

Recordkeeping

A Manifest record indicating a residue entry has been filed will be sufficient to meet record keeping requirements for residue entries under the 3% threshold. The record must be maintained by the entry filer.

Test Procedures for Ocean Environment 

In General

All data must be submitted electronically.  All containers must be manifested whether they are empty and clean or contain residue.  

Container Arriving Clean – No Residue

For any arriving container that is clean, the container will be considered empty and regular manifesting will apply.   Entry is not currently required and will not be required under the Test.  

Container Arriving With Cargo Exceeding 3%

For any arriving container that contains cargoexceeding 3% of the total capacity of the container by weight or volume, using industry standards, the residual cargo must be manifested and a consumption entry will be required, either formal or informal depending upon the value of the residual cargo.  Entry requirements and payment of duties, taxes, and fees, as applicable and as provided by law, will apply.

Container Arriving With Cargo Not Exceeding 3%

For any arriving container with residual cargo not exceeding 3% of the container’s total capacity by weight or volume, using industry standards, the container must be manifested as having residue.

If the residue has no commercial value, i.e., the IIT will either be cleaned with the residue destroyed or re-filled for export, CBP will:

- accept the declaration of the carrier, or the importer of record if other than the carrier, that the residue has no commercial value (0 value) and the country of origin is the country from which the IIT is arriving.  

- require that the type of residue be described.  

- require a residue entry designating that the residue cargo has no commercial value.  

(This entry will be made under the authority of 19 U.S.C. § 1321, so that no merchandise processing fee or harbor maintenance fee will be due. For purposes of the test, this type of entry will be known as a residue entry.)

Regulations concerning the making of entry of low value shipments are waived for this portion of the test.  For purposes of the test, the carrier will have the right to make informal entry on the residue and entry can be made off the manifest with no further documentary requirements if the commercial value is below the set limits.  There are no restrictions as to the number of residue/no commercial value entries that can be made during a 24-hour period.

System Procedures for Containers With Residue Not Exceeding 3% (Vessel Manifest (ACE) 

As noted in rail and truck, this section may not be appropriate for this notice but rather might best be covered by a technical document, but I keep it here for now for consideration.

Regular Bill submitted electronically via EDI process at the master or simple bill level.

Qualifiers for IIT with Residue (TBD) should be the first line of text in the description field, which will include value and country of origin information. 

A request for clearance should be made to the CBP port of arrival via existing port procedures for release request notifications. 

CBP will manually post release in ACE. 

Release Notifications (1C) will be sent electronically to the carrier and Secondary Notify Parties as currently enabled in the system. 

Other Government Agencies

For residual cargo arriving in a container to be refilled or cleaned and a residue entry is filed indicating the residue has no commercial value, no additional requirements other than those applied to the transport and manifesting of empty containers need be met.  For formal and informal entries (excluding residue entries as described herein), any and all other government agency requirements relating to transport, manifesting and entry must be met. 

Importer Security Filing (ISF)

Importer Security Filings will not be required for containers with residue in the ocean environment.

Recordkeeping

A Manifest record indicating a residue entry has been filed will be sufficient to meet record keeping requirements for residue entries under the 3% threshold. The record must be maintained by the entry filer.

Test Procedures for the Air Environment

In General

All data must be submitted electronically.  All containers must be manifested whether they are empty and clean or contain residue.  

Container Arriving Clean – No Residue

For any arriving IIT that is clean, the IIT will be considered empty and regular IIT manifesting will apply.   Entry is not currently required and will not be required under the Test.  

Container Arriving With Cargo Exceeding 5%

For any arriving container that contains cargo exceeding5% of the total capacity of the container by weight or volume, using industry standards, the residual cargo must be manifested and a consumption entry will be required, either formal or informal depending upon the value of the residual cargo.  Entry requirements and payment of duties, taxes, and fees, as applicable and as provided by law, will apply.

Container Arriving With Cargo Not Exceeding 5%

For any arriving container with cargo not exceeding 5% of the container’s total capacity by weight or volume, using industry standards, the container must be manifested as having residue.

If the residual cargo has no commercial value, i.e., the IIT will either be cleaned with the residue destroyed or re-filled for export, CBP will:

- accept the declaration of the carrier, or the importer of record if other than the carrier, that the residue has no commercial value (0 value) and the country of origin is the country from which the IIT is arriving.  

- require that the type of residue be described.  

- require a residue entry designating that the residue cargo has no commercial value.  

(This entry will be made under the authority of 19 U.S.C. § 1321, so that no merchandise processing fee will be due. For purposes of the test, this type of entry will be known as a residue entry.)

Regulations concerning the making of entry of low value shipments are waived for this portion of the test.  For purposes of the test, the carrier will have the right to make informal entry on the residue and entry can be made off the manifest with no further documentary requirements if the commercial value is below the set limits.  There are no restrictions as to the number of residue/no commercial value entries that can be made during a 24-hour period.

System Procedures for IIT With Residue Not Exceeding 5% (Vessel Manifest (ACE) 

As noted in rail, truck, and ocean, this section may not be appropriate for this notice but rather might best be covered by a technical document, but I keep it here for now for consideration.

Air Manifest (AAMS)

If Standard Air Freight

  

A Regular Bill should be submitted electronically via EDI process.

Qualifiers for IIT with Residue (TBD) should be the first line of text in the description field, which will include the value and country of origin information.

A request for clearance should be made to the CBP port of arrival via existing port procedures for release request notifications.

CBP will manually post release in Air AMS

Release Notifications (1C) will be sent electronically to the carrier and Secondary Notify Parties as currently enabled in the system. 

If Express Air Shipment 

  

A request using entry type 86 can be filed in Air AMS Express codes.

If entry type 86, then value and country of origin are required fields.

System identifies shipment to CBP users at arrival port. 

Release Notifications are sent electronically as enabled in the system.

Other Government Agencies

For residual cargo arriving in a container to be refilled or cleaned and a residue entry is filed indicating the residue has no commercial value, no additional requirements other than those applied to the transport and manifesting of empty containers need be met.  For formal and informal entries (excluding residue entries as described herein), any and all other government agency requirements relating to transport, manifesting and entry must be met. 

ACAS Filing

ACAS filings will not be required for containers with residue in the air environment.

Recordkeeping

A Manifest record indicating a residue entry has been filed will be sufficient to meet record keeping requirements for entries of residue under the 5%threshold.  The record must be maintained by the entry filer.

Bonding

No additional bonding is required for the test.  The terms and conditions of the Instrument of International Traffic (IIT) Bond found at 19 C.F.R. § 113.66 relate to the control of IITs, their diversion and entry when taken out of service, dutiability of repairs and necessity for recordkeeping in accordance with regulation.  The terms and conditions of that bond do not apply to the manifesting of IITs or the entry of residue cargo, so no entity will need to take out an IIT bond to participate in the test.  The terms and conditions of the IIT bond are not being waived for purposes of the test.

Waiver of Regulations

Any provision in 19 CFR including, but not limited to, provisions found in Subpart C to Part 143 and Subpart C to Part 128 relating to entry/entry summary processing that are inconsistent with the requirements set forth in this notice are waived for the duration of the test.  See 19 C.F.R. 101.9(a).  Additionally, any previous practice pertaining to party definitions, including but not limited to “importer of record,” that are inconsistent with the requirements set forth in this notice are waived for the duration of the test.”

Test Restrictions and Duration 

The initial stage of the test will include only residue entries originating in (mode?) The initial stage of the test will begin on or about (fill in date), and will run for (time period). After the pilot begins, an evaluation will take place for purposes of extension or expansion of the test to other modes of transportation.

Misconduct 

If a test participant fails to abide by the rules, procedures, or term and conditions of this Federal Register Notices, fails to exercise reasonable care in the execution of participant obligations, or otherwise fails to comply with all applicable laws and regulations, then the participant may be removed from the test. Additionally, CBP has the right to suspend a test participant based on determination that an unacceptable compliance risk exists. Such proposed suspension will apprise the participant of the facts or conduct warranting suspension. Any decision proposing suspension may be appealed in writing to the Assistant Commissioner (Office of International Trade) within 15 days of the decision date. Should the participant appeal the notice of proposed suspension, the participant should address the facts or conduct charges contained in the notice and state how the participant has or will achieve compliance. However, in the case of willfulness or where public health interests are concerned, the suspension may be effective immediately. 

Test Evaluation Criteria 

All interested parties are invited to comment on any aspect of this test at any time. To ensure adequate feedback, participants are required to take part in an evaluation of this test. CBP needs comments and feedback on all aspects of this test, including the design, conduct and implementation of the test, in order to determine whether to modify, alter, expand, limit, continue, end or implement this program by regulation. The final results of the evaluation will be published in the Federal Register and the Customs Bulletin as required by section 101.9 of the CBP regulations.

Assistant Commissioner

Office of International Trade

Date:

�Mail Box will be developed for concerns to be sent by trade OFO-CCS on RMET issues.





�May require further discussion 1. Rail                  Begin With


2. Truck                2 mos. later


3. Ocean              2 mos. later


4. Air                    2 mos. later


Time frames (monthly)?
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