POST-GOVERNMENT-SERVICE EMPLOYMENT RESTRICTIONS

Post-Government-service employment restrictions are established by statute.  

18 U.S.C. § 207 establishes limitations on communications to the Government by former employees.  The Director, U.S. Office of Government Ethics, recently published for comment definitive regulations that will implement this statute as it is applied to recent retirees.  See 68 Fed. Reg. 15,385 (3/31/03).  

41 U.S.C. § 423(d), a provision of the Procurement Integrity Act, bars certain officials who took certain actions or filled certain roles in relation to large procurements from accepting compensation from the contractor that was awarded the resulting contract for one year following taking the specified action regarding or leaving the enumerated position in the procurement.  This statute does not bar a former employee’s contacts with the U. S. Government.  However, the procurement that underlies the prohibition would constitute a particular matter involving specific parties, and communications to the Government in connection with it would, most likely, violate 18 U.S.C. § 207.


18 U.S.C. § 207 provides: 


(a)(1)   Communication restriction that applies to all former employees

· Permanent bar for a former employee to serve as another’s representative before the Executive Branch, Federal courts, or the District of Columbia in connection with a case, contract, application, proceeding, controversy or other “particular matter” involving specific parties in which he or she participated personally and substantially as a Government employee.

· The representation restricted includes not only acting as another’s agent or attorney, but also any kind of communication made with the intent to influence the United States.  This includes promotional and procurement-related contacts.

(a)(2)   Communication restriction that applies to former supervisors

Two-year bar for a former employee to serve as another’s representative before the Executive Branch, Federal courts, or the District of Columbia in connection with a case, contract, application, proceeding, controversy or other “particular matter” involving specific parties that was actually pending under his or her official responsibility during the last one year of his or her Government service.

(b) Restriction that applies to all employees involved in trade or treaty negotiations

One-year bar for a former employee to aid, advise, or represent another on the basis of “covered information” concerning any ongoing trade or treaty negotiation in which he or she had participated personally and substantially during the last year of his or her Government service.

(c) Communication restriction that applies to former “senior” employees

· One-year bar for a former senior employee to knowingly make, with the intent to influence, any communication to or appearance before an employee of a department or agency in which he or she served in any capacity during the last one year of his or her Government service. 

· A “senior employee” for these purposes is, among others: one employed at a rate of pay specified in or fixed under the Executive Schedule  (5 U.S.C. Part III, Subpart D, Chapter 53, Subchapter II)(5 U.S.C. § 5311-18); and one employed in a position not otherwise specified in the statute for which the basic rate of pay, exclusive of any locality-based pay adjustment, is equal to or greater than the rate of basic pay payable for level 5 of the Senior Executive Service.

(d) Communication restriction that applies to “very senior” employees 

· One-year bar for a former very senior employee to knowingly make, with the intent to influence, any communication to or appearance before an officer or employee of a department or agency in which he or she served in a “very senior” position within a period of one year prior to his or her termination of service and a person appointed to a position in the Executive Branch that is listed in 5 U.S.C. §§ 5312 – 16 (Executive Schedule levels I through V).

· A “very senior” employee for these purposes is, among others, one who is employed in a position in the Executive Branch at a rate of pay payable for level I of the Executive Schedule (5.  U.S.C. § 5312) .

(e) Restriction that applies to “senior” and “very senior” employees in relation to foreign entities

· One-year bar for any “senior” or “very senior” employee to represent before any agency or department of the U.S. with the intent to influence the performance of duty of a Government official a foreign entity or to aid or advise a foreign entity with the intent to influence the performance of duty of a Government official.

(f) Special rules for detailees

· A person detailed from one agency to another agency is deemed to be an employee of both agencies.

There are a few limited exceptions to some of these restrictions, which may include representation of State or local governments, universities, hospitals, medical research, or international organizations; use of special knowledge or information or a scientific or technological nature; and testimony under oath.  Former “senior” and “very senior” political appointees are allowed to make representational contacts on behalf of a candidate for Federal or State office, or on behalf of national and campaign committees or a political party.
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