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Memorandum



To:

Michael Schreffler, Karen Lobdell, Jim Phillips, Barbara Vatier, Karen Kenney, Don Huber, Michael Ford, Colleen Clarke
From:
Robert DeCamp
Date:


July 13, 2012


Subject: 

Residue
For your review, herewith is a compilation of observations received concerning residue.  

· With regards to the measurement of or establishing a quantity of residue, the hazardous nature of chemicals prohibits direct exposure in the making of an exact measurement. 

· In recent years, rail yards have been removing scales from service and many existing metering systems are not certified. 

· When measuring liquids, the concept of “engineered volume” comes into focus.  By example, water has a specific gravity of 8.33 lbs. per gallon.  Ink might have specific gravity 8.7 lbs. per gallon.  It logically follows, therefore, that when measuring weight, 3% varies by virtue of specific gravity.  This brings forth an additional dimension in the attempt to perform reasonable measurements.  

· CBP’s current proposal not to require an entry if the residue falls beneath a specific threshold/value is a significant step in the right direction.

· Assuming that a driving force regarding the concern for residue relates to safety and security, each mode of transportation might be viewed separately.  By example, air might be exempt because of current TSA, hazmat and other specific requirements tightly controlling this mode of transportation.  

· While it is agreed that parties not correctly manifesting containers having residue may face penalty actions, should the actions of a few designate significant changes to the whole process. 
· It is generally observed that only the owner, purchaser or consignee has the right to make a formal entry with exceptions in certain circumstances for carriers and, of course, by appointment of a licensed Customs broker.  This general observation extends to envision potential conflict that may arise in determining who exactly has responsibility for the making of an entry.  

· An IIT bond (activity code 3A) does not provide surety for the making of an entry.  Refer to 19 CFR 113.66.  It appears that all companies who possess an import bond (activity code 1) may not have coverage under IIT.  Conversely, most companies that have an IIT bond do have an import bond.

· It appears that some of the communications or FAQ’s on residue intermingle the terms “liquidated damages” and “penalties”.  Please note that penalties are not covered on an import bond.  

· The existing guidelines do not prescribe thresholds for all modes of transportation.  

· Certain products may be subject to other government agency oversight.  Should CBP and OGA processes and limitations be in sync with each other?

· Uniformity at all ports of entry is a concern.  Should CBP suggest a method of ensuring uniform application in this regard?  
· Further clarification regarding recordkeeping requirements is recommended especially related to which records, by whom and for how long.

· A number of questions arise relating to a carrier’s ability to determine quantity and value.

· Will an ISF still be required when a container is below the threshold but not empty?  It appears that ISF’s are not required for IIT’s when empty and, therefore, how will this impact the ISF when residue is acknowledged.  Who will file the ISF and who will be the IOR?  

· Some observe that CBP has taken a significant step forward by recognizing that certain residue may not have any commercial value.  This would appear to alleviate down steam concerns regarding repetitive Section 321’s and, of course, the prospect of creating an inventive value solely for the purposes of this determination.  We applaud CBP in this regard.  
· As a long term solution, adopting legislation that recognizes residue as exempt from entry would formally solve many (but not all) of the issues related to this issue.
· By selected definition, “instruments of international traffic” include the normal accessories and equipment imported with any such instrument which is a “container” as defined in Article 1 of the Customs Convention of Containers.  The present convention definition defines that term “container” as having an internal volume of one cubic meter or more. 
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