Commercial Operations Advisory Committee
IPR Enforcement Subcommittee

Comments On

U.S. Customs and Border Protection 

Intellectual Property Rights Enforcement Strategy

December, 2012
Background
COAC has been requested to provide feedback as part of its contribution to CBP’s efforts to continue to develop an effective IPR enforcement process in which 

· legitimate cargo is released without delay; 

· infringing goods are intercepted; and 

· violators are deterred or put out of business.  

CBP’s 5-Year IPR Strategy is a three pronged approach: facilitate, enforce, and deter.  The Strategy focuses work throughout the international trade process – pre-entry, at entry, and post-entry – and is enabled by modernization, partnership, and investment.  

Given the above, COAC’s IPR Enforcement Subcommittee developed a Statement of Work which outlines its focus for this term.
Outline of Work

It is expected that, during the lifespan of this subcommittee, the focus will be on providing advice and recommendations in the following areas: facilitation, enforcement, deterrence, modernization, partnerships and supporting other steps to enable more effective administration of IPR operations.

The subcommittee will advise the COAC in these areas and will recommend proposals that are helpful to industry and Government, will be supported by a broad range of stakeholders, and will incorporate the views and address the concerns of industries impacted by the projects.  

Summary of Work

Since the August COAC public meeting, the IPR Subcommittee has worked with CBP toward co-creating a plan of action for the recommendations made by the COAC relative to the facilitation aspect of CBP’s IPR Strategy.  In particular, the subcommittee has taken the following action:
1. Worked with CBP on its microscopy recommendation.  Based on input from a number of rights holders, CBP has procured digital microscopes for use in some port locations to improve enforcement against counterfeit and pirated goods.  These microscopes, installed with digital cameras, will give Customs officers the ability to share detailed packaging and product images of suspect goods and make preliminary and non-scientific determinations of authenticity for suspect shipments.  The subcommittee proposes that the attached outreach document (COAC IPR Dec 2012 Proposed Outreach.docx) be used to encourage more rights holders to share training with CBP as they discover new ways that these microscopes can be used to identify counterfeits.
2. Begun discussions about IPR facilitation and enforcement with respect to refurbished goods.  Additional work group meetings to facilitate bi-directional education between CBP and refurbished goods importers and the addition of refurbished goods importer member(s) to our subcommittee may follow.
3. Further explored COAC’s distribution chain management (DCM) recommendations as CBP has begun discussions with potential pilot participants to work through process and IT questions and challenges.  The subcommittee has also examined potential program benefits and challenges in the practical application of both initiatives.  These discussions will continue as the pilot programs move forward.  
The DCM initiative could potentially help CBP improve IPR targeting and decrease the amount of time that CBP takes to authenticate suspect imports.   Importers who participate in the DCM initiative can expect to see reduced IPR inspections and/or a decrease in the time for IPR holds at CBP’s ports of entry.   Improvements in either of these areas will help CBP more efficiently deploy IPR enforcement resources.   The DCM initiative will enable a right holder and entities that have a business relationship with the right holder to identify them and/or their entries to CBP through the following methods:    

a. Participation in an Internet-based Business Relationship platform, similar to a social media platform, which could include licensees, authorized distributors, manufacturers, and other business intermediaries, and/or 

b. Participation in a Numeric Identifier Platform which allows for submission of a numeric identifier on an individual product, or an aggregation of individual products, such as a pallet or container, or at the entry level.  The Numeric Identifier will have a passport-like function allowing CBP to target or authenticate the product and its numeric identifier through a right-holder maintained database. 
4. Continued to work with CBP on a process to add Importer of Record numbers to the existing Recordation Database for better risk segmentation.  The subcommittee has discussed trade ideas and concerns with respect to a potential rights holder user interface.  Discussions will continue with CBP to build a business case for a new interface that better segments risk and minimizes the burden on the trade to keep the data updated.  With COAC approval, the subcommittee may be reaching out to rights holders through a survey to collect additional feedback regarding the details of how this might work.  
5. Actively discussed metrics and how we can measure the impact of our work on CBP’s dual goals of facilitation and enforcement.
6. Began to discuss IPR facilitation and enforcement in the small package environment.  The subcommittee will continue to explore this topic and to consider whether previous recommendations, such as the Distribution Chain Management initiative, can be leveraged to remedy some of the challenges to IPR facilitation and enforcement in the small package environment, too.   

Throughout the coming weeks, the IPR Enforcement Subcommittee will continue to work with CBP to explore the above initiatives, its previous 9 recommendations and to develop additional recommendations regarding CBP’s IPR Enforcement Strategy.   

