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On January 21, 2014 the Committee received a briefing on Beyond the Border (BTB) and the 21st Century Border Initiative.  Further, CBP requested that the sub-committee provide input on the following topics:

· Border Fee Study

· Data Harmonization

· Prince Rupert Pilot

The subcommittee looks forward to working on these topics.  The subcommittee has advised CBP that it is also very interested in other BYB and 21st Century Border initiatives including pre-inspection pilots.  
Air Cargo Advance Screening (ACAS) Working Group

Summary

The ACAS pilot program is the triumphant example of DHS’s co-creation and bi-directional education strategies in action.  Already covering the vast majority of shipments into the United States, this initiative to secure advance cargo data for risk assessment at the earliest possible time in the supply chain has enjoyed unparalleled industry participation and an unprecedented level of industry-government dialogue and joint work.  The ACAS pilot has allowed this intelligent security enhancement to develop in an “organic” manner that places practical experience and hard empirical data at the core of the process, a far more advantageous position for all stakeholders than operating under the limitations of existing assumptions/practices and purely academic attempts to design an efficient and implementable system.   The COAC ACAS WG has undertaken its work and drafted all recommendations with the goals of promoting the most secure and efficient system possible, a minimally-disruptive mandatory implementation in the United States, and the ability to use ACAS internationally as the model for other countries considering similar initiatives.
2013 Work

During 2013, the ACAS Work Group prioritized its activities to focus on the issues considered most pressing– namely, those that would be included in CBP’s ACAS rule-making and would involve changes to the language of Title 19, Code of Federal Regulations.  The WG’s analyses, commentary and recommendations were thus directed toward the fundamentals of the ACAS filing regime – both the overall governing philosophy of the regulations and key concrete details, including:  the required data elements, the prerequisites for filing, the categories of filers, the regulatory responsibilities of each filing category, and the filing mechanisms most appropriate for the four most common air cargo business models.  The two “single filer” models – i.e., of express carrier-filed shipments moving on express carrier aircraft and conventional carrier-filed shipments moving on conventional carrier aircraft, are relatively straightforward.  Conversely, the two “dual-filer” models – i.e., express carrier-filed shipments moving on conventional carriers and freight forwarder-filed shipments moving on conventional carriers – present far greater complexity, and the mandatory implementation of ACAS in these models carries a much greater risk of operational disruption, added costs, and negative impacts on legitimate trade.  The ACAS working group has spent over 10 months carefully discussing and analyzing the dual-filer models, with the latest commentary on this topic delivered to CBP at the end of January.

In sum, since its establishment, the ACAS Work Group has drafted and delivered to CBP a total of eight detailed and substantive documents addressing the issues outlined above (four of which have been made publically available in redacted versions on the COAC website), and put forth a total of six formal recommendations to the COAC Global Supply Chain Subcommittee, all of which were presented to the full COAC and approved.  Having now completed its work on the key issues related to ACAS regulations, and before moving into its 2014 work-plan, the WG determined it would be useful to take another look at the four regulatory-focused recommendations from 2013, unite them with its latest work, and draft a single consolidated regulatory recommendation, which can be found at the end of this document.

2014 Work Plan

For 2014, the ACAS WG is turning its attention to policy work lying outside the technical regulatory framework, with two issues currently on the agenda.  The first is a new examination of the areas where ACAS and Air AMS converge or intersect, with the goal of promoting an interface that is as seamless and efficient as possible.  The second is resuming work on an issue first examined in 2013 – that of the appropriate compliance regime for the ACAS program.  In a 2013 paper, the WG expressed a strong desire for a holistic, performance-based, account-managed system, in line with CBP’s continuing progression beyond pure transaction-based management. This compliance work is expected to have applicability not only to ACAS, but also to the advance data regimes of air import manifest and the new automated export initiative.   Finally, the WG is keeping close track of work being done by ACAS pilot participants to compare the developing ACAS data regime with security program requirements to identify potential bottlenecks where the two systems are not fully harmonized.  

Presentation of a Consolidated Regulatory Recommendation to the Global Supply Chain Subcommittee

Taking into account work completed since the December COAC meeting and referencing the four 2013 COAC-approved regulatory recommendations (copied at the end of this document), the following comprehensive regulatory recommendation is set forth for the consideration of the Global Supply Chain Subcommittee:

The regulatory framework should proceed directly from the pilot and should implement pilot practice as far as possible.  Regulatory provisions that add requirements or differ from how the pilot has been conducted should be considered only when a strict-scrutiny analysis has determined that changes or additions are necessary to achieve the security goals of the ACAS initiative or to remain within the bounds of authority set forth by the 2002 Trade Act.  

With regard to filing regimes for different business models, in particular the two “dual-filer” models of “express carrier / conventional carrier” and “freight forwarder / conventional carrier”, regulatory provisions dealing with participation pre-requisites and filing responsibilities should 1) leverage existing standard business practices among trade parties and the distinct characteristics of those parties to promote the earliest possible data transmission by entities other than the transporting carrier, and 2) follow the Trade Act’s directive that differences in commercial practices, operational characteristics, and technological capacity to collect and transmit information electronically be taken into account. This will allow full realization of the security enhancement provided by ACAS while keeping industry implementation costs reasonable, minimizing operational disruption, and facilitating legitimate international trade.
With regard to specific regulatory requirements:

· In cases where a master air waybill link is not provided in the original ACAS transmission, the transmitting party should not be required to identify secondary notify parties. The express and freight forwarder dual-filing models that have been proposed by the ACAS Work Group provide better security and operational solutions for cases where the master bill link has not been made by the original transmitter. However, it is recommended that ACAS provide an optional, voluntary secondary notify party functionality for all ACAS transmitters, primarily for the potential of such functionality to significantly enhance NTC – transmitter communication flexibility.  

· Because it is expected that regulations and security programs will clearly delineate and define all filing and response requirements for all ACAS participants, it is not envisioned that the inclusion of voluntary trusted trader elements would enhance the ACAS regime. At the same time, the inclusion of trusted trader requirements poses a considerable risk of operational disruption and market distortion. It is therefore recommended that C-TPAT and/or AEO requirements not be made part of any filing models under the ACAS regulations.  
· From the commercial/operational point of view, freight forwarder participation in ACAS as original data transmitters is critical to ensure that the ACAS playing field is level for both express carrier and conventional carrier business models. From the security point of view, per the Freight Forwarder – Conventional Carrier dual filing model proposed by the ACAS Work Group, final regulatory responsibility for ACAS filings and responses remains with the conventional carrier transporting a shipment.  This allows some flexibility in the requirements applicable to voluntary freight forwarder participants as opposed to mandatory carrier participants. The regulatory regime governing the freight forwarder ACAS transmitter, therefore, should be carefully calibrated to meet ACAS security goals in a manner that does not discourage freight forwarder participation.  In particular, it is not recommended that a 24/7/365 mandatory response requirement, which would be difficult for small and medium size entities to meet, be imposed on forwarder participants.  
Reference:  Global Supply Chain Security “ACAS Regulatory Recommendations” Approved by the Full COAC in August 2013: 

· The Regulatory Filing Regimes for the Integrated Carrier, Integrated Carrier/Conventional Carrier, and Freight Forwarder / Conventional Carrier business models should:

· Take account of the significant business model differences in terms of commercial practices, operational characteristics and technological capacity to collect and transmit information electronically.

· Be designed to leverage existing standard business practices and interactions among trade parties, as well as the status of those trade parties, so as to minimize undue negative impacts.

· The definitions of data elements to be required in the ACAS regulatory regime should:

· Be drafted to promote the earliest possible transmission of data for targeting, and should match as closely as possible the definitions that have been used and thoroughly tested during the pilot period. 

· Be more broadly defined than the equivalent Air AMS data element, recognizing the “raw nature” of the ACAS data transmission that is dictated by both operational circumstances and risk targeting methodology.  

Global Supply Chain Security “ACAS Regulatory Recommendations” Approved by the Full COAC in December 2013: 

· Follow the Pilot.  

The ACAS pilot has been described by all stakeholders as a “game-changer”.  Not only was the pilot stood up within mere weeks of the October 2010 Yemen plot, but 2 short years after its inception ACAS transmissions already covered more than 80% of cargo arriving into the United States.  The pilot’s success is directly attributable to its strategy to leverage real-life standard supply chain practices when obtaining advance data.  This practical basis allows data to be secured for risk assessment at the earliest possible time while avoiding the imposition of unnecessary operational disruption or IT costs on trade participants and safeguarding the flow of legitimate trade.   To approach the success of the pilot, the ACAS regulatory framework should facilitate the submission of pre-departure data in the same manner as the pilot.  Therefore, the ACAS WG recommends that before any ACAS regulatory provisions add new requirements or otherwise significantly diverge from successful pilot practice, a 3-part “test” be applied:

· A “de novo” review of the Trade Act be carried out to determine whether it allows implementation of  regulatory provisions that match pilot practice;

· If security or regulatory gaps are identified, bi-directional and co-creative discussion take place to determine the most cost-effective and least-disruptive way to close them; and 

· For divergences identified by the trade as significant, a pilot test be employed to ensure the operational feasibility of the divergence and enable a proper cost/benefit analysis to be conducted prior to reducing the divergence to a regulatory requirement. 

· Ensure that the ACAS regulatory framework does not conflict with the Trade Act, in particular the specific direction found in Sec 343(a)(3)(B) and (D).  

· (B) In general, the requirement to provide particular information shall be imposed on the party most likely to have direct knowledge of that information… 

· (D) Where the regulations impose requirements on carriers of cargo, they shall take into account differences among different modes of transportation, including differences in commercial practices, operational characteristics, and technological capacity to collect and transmit information electronically… 
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