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Office of Field Operations (OFO)
EXECUTIVE SUMMARY:
During this quarter of the COAC, OFO and the COAC ACAS Working Group members came to a common understanding on the following issues: (1) not requiring any C-TPAT status as an alternative to linking the ACAS house air waybill and master air waybill numbers when the filer is not the transporting carrier; and (2) including Secondary Notify Party as an optional functionality in ACAS.  However, the positions of CBP and the Working Group diverge on the issue of exempting freight forwarders filing ACAS on a 24 hour/7 days a week (24/7) response capability to the National Targeting Center (NTC).

CBP POSITIONS TO COAC RECOMMENDATIONS:

Generic COAC Recommendations
1. “The regulatory framework should proceed directly from the pilot and should implement pilot practice as far as possible.  Regulatory provisions that add requirements or differ from how the pilot has been conducted should be considered only when a strict-scrutiny analysis has determined that changes or additions are necessary to achieve the security goals of the ACAS initiative or to remain within the bounds of authority set forth by the 2002 Trade Act.”
· CBP Position:  CBP is supportive of this recommendation.  Existing practices in developing regulatory proposals require a strict analysis on how those requirements were derived and why.  Lessons learned from the pilot will be a critical component in the regulatory proposal. 
2. “With regard to filing regimes for different business models, in particular the two “dual-filer” models of “express carrier / conventional carrier” and “freight forwarder / conventional carrier”, regulatory provisions dealing with participation pre-requisites and filing responsibilities should 1) leverage existing standard business practices among trade parties and the distinct characteristics of those parties to promote the earliest possible data transmission by entities other than the transporting carrier, and 2) follow the Trade Act’s directive that differences in commercial practices, operational characteristics, and technological capacity to collect and transmit information electronically be taken into account.”
· CBP Position: CBP is supportive of ensuring the ACAS filing regimes consider both existing business practices, and the operational, technological, and commercial differences of ACAS filers.  Moreover, any proposed regulation issued by the U.S. government undergoes extensive interagency legal and economic review and therefore will ensure that any new regulation is within the bounds of the statute (i.e. Trade Act).
Specific Recommendations on Regulatory Requirements:
1. “…It is recommended that ACAS provide an optional, voluntary secondary notify party functionality for all ACAS transmitters, primarily for the potential of such functionality to significantly enhance NTC – transmitter communication flexibility.”

· CBP Position:  CBP supports that including Secondary Notify Party as an optional functionality in ACAS would be beneficial.

2. “…the inclusion of trusted trader requirements poses a considerable risk of operational disruption and market distortion. It is therefore recommended that C-TPAT and/or AEO requirements not be made part of any filing models under the ACAS regulations.”

· CBP Position:  CBP supports this recommendation.  
3. “…it is not recommended that a 24/7/365 mandatory response requirement, which would be difficult for small and medium size entities to meet, be imposed on forwarder participants.”    
· CBP Position:  The purpose of a 24/7 response capability is for the NTC to be able to communicate with the filer of data and carrier, and gain best-effort industry cooperation in mitigating a threat.  Communication and cooperation between Industry and the NTC during a DNL situation is one of the most critical components of the pilot; therefore it is in the agency’s best interest to require the capability to be contacted and responsive in case of an emergency, if the entity has chosen to transmit ACAS data.  Pilot experiences have demonstrated that small and medium-size freight forwarders are able to provide 24/7 contact information and respond appropriately to the NTC.
PILOT STATUS:
· Currently, there are 17 participants (4 express consignment carriers, 6 passenger carriers, and 7 freight forwarders) that are operational in the ACAS pilot.  There are 27 other participants working toward becoming operational by either testing transmission, or working on data quality and operational protocols.  

· Over 126 million shipments have been reviewed through ACAS.  Review rates have stayed consistent at 1.2 percent.  To date, zero DNL messages have been issued.     
· On October 23, 2013, a third notice in the Federal Register was published that extended the ACAS pilot for an additional nine months.  Interested entities were able to participate in the ACAS pilot within sixty days of the notice.  The first ACAS FRN was published on October 24, 2012.  CBP plans to continue issuing FRNs that extend the ACAS pilot until a Final Rule is issued.

BACKGROUND:

In October 2010, the global counterterrorism community interdicted concealed explosive devices were discovered in cargo on board aircraft destined for the United States.  This incident demonstrated the significance of advance information in disrupting attempted terrorist attacks.  While CBP has been receiving advance information for air shipments prior to arrival since 2004, this incident compelled CBP to seek the same information prior to loading cargo onto aircraft bound for the United States.  CBP and TSA launched the ACAS pilot in December 2010 with the express industry.  Now, pilot participation consists of entities representing not only the express industry, but also freight forwarders, passenger carriers, and heavy all-cargo carriers.
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