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OPINION

Goldberg, Senior Judge:

In its previous opinion, the court invalidated the final results of
2010–2011 review of the antidumping order on certain oil country
tubular goods (“OCTG”) from the People’s Republic of China (“PRC”).
See Certain Oil Country Tubular Goods from the People’s Republic of

China, 77 Fed. Reg. 74,644 (Dep’t Commerce Dec. 17, 2012) (final
admin. review) (“Final Results”). The court remanded two decisions
for the Department of Commerce (“Commerce” or “the agency”) to
reconsider: (1) the choice to value steel billet, an input used to make
OCTG, as alloy steel, and (2) the decision to use Indonesian surrogate
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values as stand-in prices for carbon steel billet. See Am. Tubular

Prods., LLC v. United States, Slip Op 14–116, 2014 WL 4977626, at
*17 (CIT Sept. 26, 2014).

On remand, the agency revised the former decision, but not the
latter. First, Commerce found that it lacked the evidence necessary to
value most of the billet as alloy steel. It opted instead to value a
majority of billet using a simple average of alloy and carbon steel
prices. See Final Results of Redetermination Pursuant to Remand
4–9, ECF No. 101–1 (“Remand Results”). Second, the agency held
that its original surrogate values for carbon steel billet were reason-
able. Id. at 9–11.

Plaintiffs Jiangsu Chengde Steel Tube Share Co. (“Chengde”) and
American Tubular Products, LLC (“ATP”) (collectively “Plaintiffs”)
now challenge both remand decisions as unsubstantiated in evidence
and contrary to law. Defendant-intervenor the United States Steel
Corporation (“U.S. Steel”) also lodges a challenge, but only regarding
the decision to value the billet using a simple average of carbon and
alloy steel prices. Yet none of these objections have traction. The court
finds that Commerce’s determinations on remand were grounded in
the record and accorded with law. The court sustains the Remand
Results in all their particulars.

BACKGROUND

Here, as before, the discussion focuses on the process used to esti-
mate normal value (“NV”) for nonmarket economy merchandise.
When Commerce calculates NV for goods from China or other non-
market countries, it starts by selecting artificial market prices or
surrogate values for each input consumed in production. See 19
U.S.C. § 1677b(c)(1) (2012). The statute requires that surrogates be
made of the “best available information” on the record. Id. And by
regulation, Commerce will normally value each input using data from
a single market economy at a level of development comparable to
country under review. See 19 C.F.R. § 351.408(c)(2) (2015). The
agency then adds up the surrogate values for each input—along with
amounts for general expenses, profit, and other costs—to form NV.

Commerce was supposed to follow these rules as it created surro-
gates for Chengde’s steel billet. The agency strayed from the path
during the review below, but it made appropriate course corrections
on remand. The sections that follow outline the agency’s original
decision, the court’s critique of that decision, and the revised results
after reconsideration.
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I. The Administrative Proceeding

In its prior opinion, the court outlined relevant record data and
explained how Commerce chose surrogates for billet. The explanation
was comprehensive and included two charts that may be of use to
those with access to the confidential docket. See Confidential Slip Op.
7, 10, ECF No. 94 (“Conf. Slip Op.”); see also Am. Tubular Prods. For
the rest, the court repeats the key developments that shaped the
agency’s surrogate value decisions.

A. The Agency Determines the Type of Billet
Consumed

At the review’s outset, Commerce asked Chengde to identify the
ingredients it used to make OCTG. Chengde responded that it con-
sumed steel billet, among other things, and it named Harmonized
Tariff Schedule (“HTS”) 7224.90.0075 as the proper tariff subheading
for the input. Chengde Resp. to Sections C&D Questionnaire (“C&D
Resp.”) at Ex. D-5, CD IV 19–23 (Nov. 17, 2011). Subheading 7224.90
covers semifinished products of alloy steel, not carbon steel.

The agency later issued a supplemental questionnaire to gather
more information about Chengde’s billet. The appeal for data was
meticulous in its detail. To begin, Commerce asked “for a complete
technical description” of each input, including “chemical specifica-
tions, purity, grades/standards, and mineral/metal content.” First
Suppl. Questionnaire (“First Suppl. Q.”) at 6, CD IV 30 (Jan. 6, 2012).
The agency then solicited product grades where applicable, complete
specifications for each grade reported, and purchase contracts, sup-
plier’s invoices, packing lists, and certificates of assay. Id. The ques-
tions were calibrated to establish the chemical makeup of the billet
beyond the basic description in the initial response.

Chengde’s answers were less than complete, however. For a tech-
nical description of the billet, Chengde offered only that its inputs
complied with standards from the American Society of Mechanical
Engineers (“ASME”). See First Suppl. Resp. (“First Suppl. Resp.”) at
Ex. S1–15 (S1–4), CD IV 36–43 (Jan. 11, 2012). The ASME standards
gave a range of chemical content for compliant billet, but they did not
confirm whether the billet was carbon or alloy steel. See Resp. to
Section A Questionnaire at Ex. A-19, CD IV 14–18 (Oct. 20, 2011).
Chengde also furnished a few purchase contracts from a billet sup-
plier. The contracts said the billet had to conform to the seller’s
“Product Quality Certificate” or the “technical agreement between
[the] two parties,” but neither of these side items were given to the
agency. First Suppl. Resp. at Ex. S1–16 (S1–5). The first supplemen-
tal response added little, if anything, to the initial reply.
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Commerce sent a second round of supplemental questions shortly
thereafter, but the line of inquiry differed from the first round. In an
earlier response, Chengde had given the agency a few of its OCTG
sales contracts. The contracts mentioned that Chengde would send
ATP “product quality certificates” and “mill test reports” when it
shipped the goods. Id. at Ex. S1–5. In the second supplemental ques-
tionnaire, Commerce asked Chengde to submit such certificates for
each unique OCTG product sold.1 The agency wrote, in its own words,

Please submit sample product quality certificates and mill test
reports/certificates for all control numbers (“CONNUMS”) sold
during the [review period]. Submit one product quality certifi-
cate and one mill test report for each CONNUM for each month
during the [review period] in which that CONNUM was pro-
duced.

Second Suppl. Questionnaire (“Second Suppl. Q.”) at 4, CD IV 47
(Feb. 29, 2012). So unlike the inquiry in the first supplemental ques-
tionnaire, the request in the second supplemental questionnaire did
not focus on the chemical makeup of Chengde’s billet. Instead the
questions centered on the OCTG sales contracts and Chengde’s prom-
ise to deliver mill certificates to ATP.

In response, Chengde furnished the first page of ten mill test re-
ports, but for only six of the nine CONNUMs sold during the review
period. It was also unclear whether Chengde had submitted a report
for each CONNUM for each month in which the CONNUMs were
produced. See Second Suppl. Resp. (“Second Suppl. Resp.”) at Exs.
S2–13, S2–13, S2–14, CD IV 50–58 (Mar. 15, 2012). Even so, contrary
to the respondent’s initial declaration, the mill certificates showed
that the tube tested therein was made of high or low carbon steel, not
alloy steel. High carbon steel has a carbon content of 0.25% or more
by weight, and low carbon steel has a carbon content of less than
0.25% by weight. See HTS 7207.19–20. Plaintiffs urged the agency to
value all of Chengde’s billet as carbon steel in light of the mill reports.
ATP Revised Case Br. at 3–13, CD IV 73 (Aug. 3, 2012); Chengde
Revised Case Br. at 1–9, PD II 144 (Aug. 2, 2012).

The agency wove these threads of data into surrogate values for
billet in the Final Results. As a first step, Commerce had to decide

1 The agency identifies distinct products by assigning each a control number, or “CON-
NUM.” A CONNUM is a set of numeric digits representing “a hierarchy of specified physical
characteristics” that may vary from one proceeding to the next. Union Steel v. United

States, 36 CIT __, __, 823 F. Supp. 2d 1346, 1349 (2012). “All products whose product
hierarchy characteristics are identical are deemed to be part of the same CONNUM and are
regarded as ‘identical’ merchandise” for the purpose of comparing export prices to NV. Id.
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whether the inputs were alloy or carbon steel. It relied chiefly on
Chengde’s declaration in the initial response that the billet was alloy.
See Issues & Decision Mem. (“I&D Mem.”) at 8–10, PD II 164 (Dec. 6,
2012). The agency also credited a website which suggested that some
of Chengde’s pipe was alloy metal. This evidence led Commerce to
conclude that [[ ]] of the billet was alloy steel. See Conf. Slip Op.
7–9. Nevertheless, because billet bears the same chemical signature
as finished OCTG—and because the OCTG sampled in the mill re-
ports was carbon steel—Commerce deemed that [[ ]] of the billet
was carbon steel. Id. By doing so, the agency rejected Plaintiffs’
argument that all of the billet was carbon metal, and that Chengde
reported using alloy billet in error. Yet Commerce never said why the
mill reports failed to establish the chemical makeup of billet that had
not been tested. The omission seemed odd, because Chengde’s mill
reports sampled OCTG from six of the nine CONNUMs sold during
the review period. Presumably, the chemical signature of OCTG that
had been tested would be the same as that of untested yet commer-
cially identical merchandise.

B. The Agency Selects Surrogate Values for Carbon
Steel

Next, after deciding the chemical makeup of Chengde’s billet, Com-
merce had to forge a surrogate value for each type of billet consumed.
For carbon steel billet, the agency crafted a composite surrogate using
prices for low and high carbon steel. Commerce drew price data from
2011 Indonesian import statistics in the Global Trade Atlas (“GTA”).
Id. at 10. The GTA listed all imports of high and low carbon steel
products to Indonesia by country, quantity, and price. With this in-
formation in hand, the agency proceeded to exclude any data from
nonmarket economies, from countries with generally available export
subsidies, and without quantity or price terms. See Final Analysis
Mem., CD IV 80 (Dec. 5, 2012). Commerce also excluded import prices
that it deemed aberrational. For low carbon steel, this meant the
agency deleted data from six countries, which each had low import
quantities and average unit values (“AUVs”) more than five times the
highest remaining import price. For high carbon steel, by contrast,
Commerce excluded only one aberrant value. The omitted value com-
prised imports from Malaysia, which exceeded the next highest im-
port value by 2.4 times. With these data scrubbed from the set,
Commerce rendered a weighted AUV of $566.64 per metric ton (“MT”)
for low carbon steel. The weighted AUV for high carbon steel was
$1,149.40/MT. Together, the weighted average surrogate value for
carbon steel was $813.86/MT.
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Finally, to check whether the AUVs were reasonable, Commerce
compared its surrogates to “benchmarks,” or average import prices
from countries economically similar to the PRC. For low carbon steel,
Commerce found the Indonesian surrogate fell between benchmarks
from the Philippines ($1740.68/MT), South Africa ($1270.96/MT), and
Ukraine ($600.57/MT). I&D Mem. at 11. Furthermore, though the
Indonesian value for high carbon steel exceeded those from Thailand
($567.55/MT) and Ukraine ($653.84/MT), the agency said the surro-
gate was not so high as to be “distortive or misrepresentative.” Id.

Hence Commerce used the Indonesian data to value both low and
high carbon steel over Plaintiffs’ objections.

II. The Court Case

On appeal, Plaintiffs contested the decision to value most of
Chengde’s billet as alloy steel. Pls.’ Mot. for J. on Agency R. 12–18,
ECF No. 39–1 (“Pls.’ Br.”). They also argued that the Indonesian
surrogate for high carbon steel was aberrantly high. Id. at 19–20.

The United States, for its part, requested a voluntary remand to
decide if its carbon steel surrogates were substantiated in evidence.
Def.’s Resp. to Pls.’ Rule 56.2 Mot. for J. on Agency R. 19, ECF No. 67
(“Gov’t Br.”). In the I&D Memo, the agency used petitioner’s data as
benchmarks, but it forgot to delete prices from nonmarket economies,
from countries with generally available export subsidies, and with
missing quantities or values. See Remand Results 9–10. Commerce
wished to redo the analysis to make sure its carbon steel surrogates
looked reasonable compared to properly manicured benchmarks.

The court granted a remand on both issues. To begin, the court
scrutinized how the agency determined the chemical makeup of
Chengde’s billet. It divided the analysis by each OCTG contract sold
during the review period.2 For instance, the court sustained the
conclusion that OCTG sold under contracts [[ ]] was made of
alloy steel billet. None of the mill reports tested the tube sold in these
contracts, but a website confirmed that the goods were alloy. See Am.

Tubular Prods., 2014 WL 4977626, at *6. The court also sustained the
decision that the OCTG sampled in the mill certificates was carbon
steel. Id. But the court reversed the determination that billet used to
make OCTG in contract [[ ]] was alloy steel. A U.S. Customs and

2 Please see the court’s prior confidential opinion at Table 1 for a concise description of the
thirteen sales contracts exchanged during the review period. Table 1 lists each contract
number, the model of OCTG sold under the contract, the CONNUM sold under the contract,
the amount of OCTG from the contract sampled in the mill reports, and the total amount
of OCTG sold under the contract. See Conf. Slip Op. 7. Unfortunately, Table 1 as rendered
in the public version is less useful owing to redactions.
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Border Protection (“CBP”) entry summary said this OCTG was car-
bon steel, so the court made the agency reassess the makeup of these
billets in light of the evidence. Id. at *7. The court also asked Com-
merce to consider whether the mill reports established the chemical
properties of OCTG that had not been tested. In their brief, Plaintiffs
noted that OCTG sampled in the mill reports represented six of the
nine CONNUMs and ten of the thirteen contracts sold during the
review period. See Pls.’ Br. 12. One might assume, then, that sampled
OCTG bore the same chemical traits as unsampled OCTG in the same
CONNUM and contract. The court remanded so the agency could
explain whether this assumption was correct.3 Commerce would then
recalculate the percentage of Chengde’s billet that was alloy or carbon
steel based on its assessment. See Am. Tubular Prods., 2014 WL
4977626, at *7.

The court also remanded the high carbon steel surrogate issue at
the agency’s request. Commerce was ordered to reconsider whether
the Indonesian surrogates were “the best available information on
the record compared to other carbon steel billet surrogate data.” Id. at
*9.

III. The Remand Results

On remand, the agency tackled both issues that the court returned
for reconsideration. The effort yielded major changes in the way
Commerce viewed the balance between carbon and alloy steel billet.
As an initial matter, the agency continued to find that OCTG sold in
contracts [[ ]] was alloy steel. See Remand Results 8–9. It
also conceded that the OCTG sampled in the mill reports was carbon
steel. See id. at 5. But in a departure from its previous position,
Commerce decided that the OCTG sold in contract [[ ]] was
carbon steel. The agency cited the CBP entry summary in support of
the change. Id. at 8.

Commerce also took a fresh look at the OCTG not tested in the mill
certificates. Though the Final Results held that untested OCTG was
alloy steel, the agency now said it could not determine the chemical
traits of unsampled OCTG with the proof at hand. While some data
suggested that the billet was alloy—e.g., Chengde’s initial question-
naire response and the website—the evidence did not stretch to cover
all of the unsampled OCTG. The mill tests debunked the notion that
all the OCTG was alloy, and the website only established the status

3 Commerce had to address the mill test issue for OCTG sold in contracts
[[ ]]. Am. Tubular Prods., 2014
WL 4977626, at *7.
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of pipe sold in contracts [[ ]]. See id. at 12–13. Conversely,
though the mill tests showed that some of the billet was carbon steel,
they did not prove that all the unsampled billet was carbon. Com-
merce asked for a direct account of the billet’s chemical composition in
the first supplemental questionnaire, but Chengde never supplied
one. And the mill reports, which did not cover every CONNUM in the
month produced, failed to explain how the tests were run or whether
they represented the chemical properties of untested merchandise.
See id. at 13–14. Given these ambiguities, Commerce chose to value
the untested billet using a simple average of the alloy and carbon
steel surrogates. Id. at 9.

Finally, Commerce decided if its surrogates for carbon steel billet
were reasonable. It first purged the datasets of information from
nonmarket economies, from countries with generally available export
subsidies, and with missing quantities or values. Id. at 10. Then it
compared the two carbon steel surrogates to benchmarks. For low
carbon steel, the agency found that the surrogate fell just below the
least expensive comparable benchmark. For high carbon steel, the
surrogate landed in the middle of its class—above the Thailand at
$567.55/MT and below the Philippines at $2211.14/MT. Commerce
inferred from these comparisons that neither of its carbon steel sur-
rogates were aberrational. Id. at 11.

After making its revisions on remand, Commerce unveiled a new,
137.62% weighted-average dumping margin for Chengde’s OCTG. Id.

at 24. This was a 20.24% reduction from the 172.54% rate assigned in
the Final Results. See Final Results at 74,645.

DISCUSSION

Now in their remand comments, Plaintiffs and U.S. Steel contest
the decision to use an alloy-carbon average as a surrogate for some of
Chengde’s billet. Plaintiffs also challenge the agency’s reliance on
Indonesian import data to represent high carbon steel. But none of
these arguments withstand scrutiny. On remand, the agency took
sensible positions that were firmly rooted in substantial evidence. See

19 U.S.C. § 1516a(b)(1)(B)(i). The court thus sustains them.

I. Commerce Reasonably Determined the Composition of
Steel Billet

To begin, the court examines whether the agency properly decided
the chemical makeup of Chengde’s billet. But before diving into this
analysis, we first name aspects of the remand decision that the
parties do not contest. Neither Plaintiffs nor U.S. Steel challenges the
finding that tube in contracts [[ ]] was made of alloy billet. And
neither dispute that the OCTG in contract [[ ]] was carbon metal.
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See Pls.’ Comments on Commerce’s Draft Results of Redetermination
Pursuant to Remand 2 n.1, ECF No. 106 (“Pls.’ Cmts.”); Comments of
U.S. Steel Corp. on Final Results of Redetermination Pursuant to Ct.
Remand 7–8, ECF No. 104 (“U.S. Steel Cmts.”). U.S. Steel hints that
OCTG tested in the mill reports was not really carbon steel, but it did
not raise this issue as a legal claim. See U.S. Steel Cmts. 9. That
leaves one key item for the court to review: the choice to value billet
from untested OCTG using a simple average of alloy and carbon steel
prices.

On that score, Plaintiffs take an all-or-nothing stance. They argue
now, as before, that all OCTG not proven to be alloy was made of
carbon steel. By requesting only sample mill reports in the second
supplemental questionnaire, Commerce implied that sample data
could prove the chemical content of the billet, tested or not. Because
each report analyzed OCTG from just one contract—and because
each contract sold only one CONNUM—Plaintiffs argue that the mill
reports established the chemical traits of all OCTG sold under the
contracts with mill reports. See Pls.’ Cmts. 1–2. In their view, Com-
merce failed to rebut this argument on remand.

U.S. Steel also takes an extreme position. Though it agrees with
Commerce that the mill reports do not represent goods not specifi-
cally tested, U.S. Steel goes a step further: It insists that any billet
not specifically tested was alloy steel. As proof, it points to Chengde’s
initial statement that its billet was alloy—a statement that went
unchallenged until the case brief. It also highlights Chengde’s failure
to submit mill reports for contracts that later proved to sell alloy steel
tube. U.S. Steel Cmts. 11–12. From these two facts, U.S. Steel infers
“that Chengde selectively submitted some mill certificates showing it
used carbon steel billets but withheld mill certificates that would
have shown it used alloy steel billets.” Id. at 12. And the only reason
Chengde would have submitted certificates selectively, U.S. Steel
opines, is if “the merchandise not covered by the mill certificates . . .
was produced using alloy steel billets.” Id.

The court can endorse neither this argument nor the Plaintiffs’. In
its previous opinion, the court asked Commerce to “explain whether
Chengde’s mill certificates prove the chemical properties of OCTG not
specifically tested in those certificates.” Am. Tubular Prods., 2014 WL
4977626, at *7. Commerce answered with an unequivocal “no” on
remand, and the court finds the agency adequately explained its
reasoning. The court also finds U.S. Steel’s argument too speculative
to support valuing the billet used to make the unsampled tube as
alloy steel.
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The reasonability of the agency’s redetermination comes into focus
by breaking down the task on remand. At its core, the court’s previous
opinion asked Commerce to confirm or reject two assumptions under-
pinning Plaintiffs’ argument. The first is that OCTG in same CON-
NUM, or sold in same contract, bears a uniform chemical makeup.
The second is that the chemical makeup was accurately depicted in
the mill reports. If all merchandise sold under a contract or CON-
NUM had the same chemical signature, and if the mill reports
showed that chemical signature was carbon steel, then all merchan-
dise in that CONNUM or contract must be carbon steel. To fulfill the
court’s order, Commerce had to explain whether these assumptions
were supported by record evidence.

The agency did precisely that on remand. First, it found no evidence
to confirm that merchandise sold in same contract or CONNUM bore
a uniform chemical signature. It observed that the billet used to make
OCTG for each contract came from a handful of suppliers. Commerce
also noted that tube sold in the same contract was made in multiple
production runs or “heats.” This suggested that pipe in a single
contract could have different chemical properties. See Remand Re-
sults 15. Furthermore, as stated in response to the remand com-
ments, none of the CONNUMs used to identify unique tubular prod-
ucts included digits to represent chemical composition. Def.’s Resp. to
Comments on Remand Redetermination 6 n.4, ECF No. 118. So even
if merchandise in a single CONNUM was identical in some respects,
the goods were not necessarily identical in chemical makeup. Of
course, this evidence does not prove that each contract and CONNUM
contained both alloy and carbon goods. But it shows there is no
factual basis to assume that goods in the same CONNUM or contract
were chemically equivalent.

Commerce also deconstructed Plaintiffs’ second assumption: that
the mill reports accurately represented the chemical traits of un-
tested OCTG. In general, for a sample to represent the attributes of
an object or objects, it must possess “the desired properties” of the
object, and be of sufficient quantity to be analyzed. G. Kateman & L.
Buydens, Quality Control in Analytical Chemistry 18 (2d ed. 1993).
But as Commerce observed, the mill reports gave no context or de-
scription of the procedures used to run the tests. Remand Results íIt
was impossible to discern whether the mill tests took samples from all
of, or just a fraction of, the OCTG in a given contract. Furthermore,
judging from the first page of the reports, it seems Chengde took only
one sample per heat of OCTG produced. Yet according to rules pro-
mulgated by the International Organization for Standardization, the
manufacturer must test two tubes per heat to get a valid chemical
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reading. See id. at 16; First Suppl. Resp. at S1–9. With no outline of
the test procedures, and with no inkling of the number of tubes
sampled, Commerce could not decide whether the mill reports estab-
lished the chemical properties of unsampled OCTG. Thus both as-
sumptions supporting Plaintiffs’ claim lacked a foundation in fact.

Beset with ambiguity, Commerce sensibly valued [[ ]] of
Chengde’s billet using a simple average of the carbon and alloy steel
surrogates. The agency knew Chengde consumed some carbon steel
billet. The mill certificates and CBP entry form proved as much.
Commerce also knew that Chengde used some alloy steel billet.
Chengde’s declaration in the initial response and the company web-
site supported that fact. Because the agency lacked adequate data to
value the untested billet as all alloy or all carbon—and because it
knew that Chengde used both types of billet—the agency reasonably
chose to value half of the unsampled billet as alloy steel and half as
carbon. See Remand Results 13. This Solomonic solution was based in
substantial evidence—far more than if Commerce had invoked Plain-
tiffs’ baseless assumptions to hold that the unsampled tube was
carbon steel.

In rejoinder, Plaintiffs argue that Commerce asked only for sample
mill certificates, not certificates for every bundle of OCTG sold during
the review period. Because Commerce asked for sample reports,
Plaintiffs say it was wrong for the agency to refuse using sample data
to value the billet. See Pls.’ Cmts. 1–4. But as it explained on remand,
Commerce requested the sample mill certificates to corroborate
Chengde’s U.S. sales data. It did not ask for the certificates to estab-
lish the chemical signature of the billet. See Remand Results 18. That
was the purpose of the first supplemental questionnaire, where Com-
merce asked for the “chemical specifications” of the billet and for
certificates of assay in support. See First Suppl. Q. at 6. Had Chengde
wished to prove that its billet was carbon steel, it could have an-
swered these requests with exactness. Instead, it regurgitated that
its billet complied with ASME standards (which do not distinguish
between alloy and carbon steel), and withheld the certificates of assay
that Commerce wanted. See First Suppl. Resp. at Exs. S1–15 (S1–4),
S1–16 (S1–5). Hence the agency used the OCTG mill certificates as a
secondary means of discerning the billet’s chemical makeup. Com-
merce never intended the certificates to establish the chemical com-
position of all the billet.

U.S. Steel’s rebuttal fails too. As explained above, U.S. Steel insists
that any billet not specifically tested in the mill certificates was alloy
steel. It bases its argument on Chengde’s first response that the billet
was alloy metal. It also cites Chengde’s failure to submit mill reports
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for tube that later proved to be alloy. See U.S. Steele Cmts. 11–12.
Had the untested tube been made of carbon steel, U.S. Steel says
Chengde would have provided proof to that end instead of retaining
mill reports as it did for contracts [[ ]].

But the court’s standard of review precludes this argument. For an
agency decision to gain the court’s stamp of approval, that determi-
nation must be rooted in substantial evidence. See 19 U.S.C. §
1516a(b)(1)(B)(i). Substantial evidence is “such relevant evidence as a
reasonable mind might accept as adequate to support a conclusion.”
Consol. Edison Co. v. NLRB, 305 U.S. 197, 229 (1938). Speculative
claims that are plausible in theory but unsupported in fact do not
make the cut. See Thai Plastic Bags Indus. Co. v. United States, 37
CIT __, __, 904 F. Supp. 2d 1326, 1332 (2013) (citing Lucent Techs.,

Inc. v. Gateway, Inc., 580 F.3d 1301, 1327 (Fed. Cir. 2009) (“It is well
established that speculation does not constitute substantial evi-
dence.”)).

U.S. Steel’s argument is the very soul of speculation. The
defendant-intervenor posits that all the billet was alloy steel because
Chengde said it was so in its initial response. But the mill certificates
and the CBP entry form decisively disprove this. Furthermore, one
cannot infer from the failure to submit comprehensive mill reports
that Chengde was hiding something. It is certainly possible that
Chengde withheld select reports because they showed that the billet
tested was alloy. But it is also possible that Chengde provided incom-
plete reports because it tested just a few of its products. Or maybe
Chengde misplaced the missing certificates—another benign possi-
bility. In short, one cannot infer from the patchwork record that
Chengde withheld mill reports to cut its dumping rate.4 A man is not
a thief simply because he is wearing a trench coat.

After considering the parties’ comments, the court sustains the
decision to value the untested billet using a simple average of the
alloy and carbon steel surrogate prices. Commerce was working with
an imperfect record, and the decision it rendered on remand dealt
reasonably with the evidence available.

II. Commerce Reasonably Determined the Surrogate Price
for High Carbon Steel

The court now turns to the second contested issue: the agency’s use
of Indonesian surrogate data to value high carbon steel. In its previ-
ous opinion, the court granted Commerce’s request to reconsider its

4 U.S. Steel says the Chengde company website also shows that the untested tube was alloy
steel. U.S. Steel Cmts. 13. The court disagrees. The website established that pipe sold in
contracts [[ ]] was alloy steel, but it accomplished nothing beyond that. See Am. Tubular

Prods., 2014 WL 4977626, at *6–7.
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surrogates for high and low carbon steel. Am. Tubular Prods., 2014
WL 4977626, at *8-9. Then on remand, the agency found that the
surrogates were reasonable compared to benchmarks from several
developing countries. See Remand Results 10–11 Plaintiffs now argue
that the high carbon steel surrogate was aberrational, even though it
fell among a range of third-country benchmarks. To ensure the high
carbon steel surrogate reflects the best available information on the
record, Plaintiffs say Commerce should use an Indonesian value, but
washed of import prices that exceed the simple average of five select
benchmarks. See Pls.’ Cmts. 16. Otherwise, they ask the agency to use
Ukrainian data, which they say contain no aberrant values.

The court does not share the Plaintiffs’ concerns. While it is true
that Commerce must use only the “best available information” to
make surrogates, the agency has discretion to decide what the best
information in the record is. See Nation Ford Chem. Co. v. United

States, 166 F.3d 1373, 1377 (Fed. Cir. 1999) (discussing 19 U.S.C. §
1677b(c)(1)). In practice, Commerce often chooses import data as the
raw material for its surrogate values. The information usually comes
from a single surrogate country with a market economy comparable
to the subject country’s. See 19 C.F.R. § 351.408(c)(2). After molding
the data into a surrogate, Commerce can check to see if the surrogate
jibes with economic reality by comparing it to benchmarks from other
markets. If the surrogate falls far outside the range of benchmark
prices, it may be unfit for use in the NV formula, especially if it’s
based on small, unrepresentative import quantities. See Blue Field

(Sichuan) Food Indus. Co. v. United States, 37 CIT __, __, 949 F. Supp.
2d 1311, 1326–27 (2013) (remanding rice straw surrogate that ex-
ceeded benchmarks by fifteen times); Mittal Steel Galati S.A. v.

United States, 31 CIT 1121, 1133–35, 502 F. Supp. 2d 1295, 1306–08
(2007) (remanding surrogate from Philippines because surrogate was
based on small import volume and was ten times higher than other
benchmarks); Shanghai Foreign Trade Enters. Co. v. United States,
28 CIT 480, 492–96, 318 F. Supp. 2d 1339, 1351–53 (2004) (remand-
ing surrogate from India because surrogate was based on small im-
port volume and was higher than other benchmarks). But if a surro-
gate places comfortably among the benchmarks, Commerce may find
that it is the best available information to value the input.

The agency reached the latter conclusion on remand, and reason-
ably so. To ensure that its high carbon steel surrogate reflected the
best available information on record, Commerce first deleted from the
Indonesian surrogate value any import prices from nonmarket econo-
mies, from countries with generally available export subsidies, with
zero quantity or price values and with high prices but low volumes.
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This yielded a surrogate of $1149.40/MT. Then Commerce compared
the Indonesian surrogate value to third-country benchmarks, also
scrubbed of import data from nonmarket economies, et cetera. The
comparison showed that the Indonesian surrogate was about two-
hundred percent of the lowest benchmark (Thailand at $567.55/MT)
and fifty percent of the highest benchmark (the Philippines at
$2211.14/MT). Because the surrogate fell between these bookends,
Commerce concluded that the value was not aberrational. See Re-
mand Results 11. And based on its review of the record, the court
agrees. Even if the agency could have used other data to value high
carbon billet, Commerce was within its discretion to use the Indone-
sian values as a surrogate. See Nation Ford, 166 F.3d at 1377.

Plaintiffs still insist that the Indonesian surrogate was aberrant. In
the first of four arguments, they say the benchmark from the Philip-
pines ($2211.14/MT) was itself aberrational, and hence ineligible to
prove that the Indonesian price was reasonable. They add that the
five least expensive benchmarks (Colombia, Peru, South Africa, Thai-
land, and Ukraine) better reflect reality, and show that the Indone-
sian surrogate is too high. Pls.’ Cmts. 13–14, Ex. 3. But Plaintiffs’
technique begs the question. Instead of offering independent reasons
why the Indonesian and Philippines values are aberrant, they sur-
mise that any price higher than the Indonesian price is distortive. In
essence, they assume the surrogate is aberrational in an attempt to
prove that the surrogate is aberrational. This logic is circular; it
cannot prove that the values from Indonesia and the Philippines were
deviant.

Furthermore, the Indonesian and Filipino values represent only
203% to 390% of the lowest benchmark (Thailand at $567.55/MT),
and 124% to 239% of the benchmark just below Indonesia (South
Africa at $926.16/MT). See id. at Ex. 3. The court has found dispari-
ties of this size to signal aberrations in the past, but those aberra-
tional prices were usually based on tiny import volumes. See Xinji-

amei Furniture (Zhangzhou) Co. v. United States, 37 CIT __, __, 2013
WL 920276, at *4-6 (Mar. 11, 2013) (remanding surrogate that ex-
ceeded benchmarks by 200% to 400%, was based on import volume
that equaled 0.047% of producer’s consumption); Shanghai Foreign

Trade, 28 CIT at 492–96, 318 F. Supp. 2d at 1351–53 (remanding
surrogate that exceeded benchmarks by between 40% and 80% and
was based on small import quantity). Here, Plaintiffs have not argued
that the values from Indonesia and the Philippines were based on
small import volumes. And the price differences, though sizeable, are
not outlandish. See Hebei Metals & Minerals Imp. & Exp. Corp. v.

United States, 28 CIT 1185, 1200 (2004) (holding import price that
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was 8.5 times higher than average varied to a “uniquely extreme
degree”). So even if the Indonesian and Filipino surrogates exceeded
other benchmarks, this does not prove that the values were aberrant.

Second, Plaintiffs contend that the high carbon steel surrogate
($1149.40/MT) appears aberrational next to the low carbon steel sur-
rogate ($556.64/MT). They also note that the low carbon Indonesian
import prices are tightly clustered but the high carbon import prices
are not. In their view, this means the high carbon surrogate must
contain some aberrant values. See Pls.’ Cmts. 9-10. But neither of
these points discredits the high carbon surrogate. Though the high
carbon surrogate exceeds its low carbon counterpart, Plaintiffs offer
no extrinsic evidence that items in the HTS categories for high and
low carbon steel sell for the same price. Even if the two types of steel
are chemically similar, they may be manufactured or used in different
ways and command different prices. Furthermore, the variation
among import prices in either subheading was largely the agency’s
own doing. Before calculating the surrogates, Commerce cleaned the
datasets of aberrational import prices, or any price more than about
four times the price at the bottom of the dataset. For low carbon steel,
Commerce eliminated six import prices as aberrational; for high
carbon steel, it deleted one. See id. at Exs. 1–2. This left a tightly
clustered set of prices for low carbon steel, but a more variegated
range for high carbon steel. The differences between the variances,
then, do not prove that the high carbon surrogate contained aberrant
import prices. Instead it reflects the agency’s judgment that prices
below four times the lowest import value were not aberrational—a
judgment that the court finds to be reasonable on this record.

Third, Plaintiffs argue that the high carbon steel price appears
strangely when stacked next to the alloy steel surrogate price
($1120.13/MT). They claim that alloy steel is a higher value product
than carbon steel, and that the high carbon steel price should not
exceed the alloy steel price. Pls.’ Cmts. 10–11. Yet Plaintiffs fail to
back their position with firm evidence. For example, they offer no
proof—other than their word alone—that alloy steel is more refined
than high carbon steel. If it were, then perhaps the court would hold
that the high carbon surrogate was aberrational. See Blue Field, 37
CIT at __, 949 F. Supp. 2d at 1326–27 (finding rice straw surrogate
aberrational because it exceeded price of rice grain); Baroque Timber

Indus. (Zhongshan) Co. v. United States, 37 CIT __, __, 925 F. Supp.
2d 1332, 1344-45 (2013) (finding core veneer surrogate aberrational
because it exceeded price of face veneer). Plaintiffs also fail to show
that alloy steel prices always exceed high carbon steel prices. They
note that the weighted average high and low carbon steel price
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($813.86/MT) is less than the alloy price here. But even if the com-
posite carbon price is lower than the alloy price, this does not mean
that high carbon steel, standing alone, must also be less expensive
than alloy steel.

Finally, Plaintiffs argue that the high carbon surrogate was aber-
rant because it exceeded weekly average prices on the London Metals
Exchange (“LME”) for high carbon steel. They admit that the LME
price was unfit as a surrogate, yet they claim that the agency erred to
reject the LME prices as benchmarks. See Pls.’ Cmts. 11–12 (citing
cases approving benchmarks that were not appropriate as surro-
gates). But Plaintiffs forget that the LME data comprised prices from
nonmarket economies and countries with generally available export
subsidies. The agency usually purges these values from the import
data to ensure its surrogates and benchmarks reflect free market
prices. See Remand Results 22. So if Commerce had compared the
high carbon surrogate to the LME prices, there was a risk that the
surrogate would appear aberrant, even if it was not. The agency was
right to exclude the LME prices as a benchmark for high carbon steel.

In sum, Plaintiffs have not shown that the Indonesian high carbon
steel surrogate was aberrational. So even if there were other viable
high carbon surrogate on the record, Commerce properly exercised its
discretion to choose the value it thought best. See Nation Ford, 166
F.3d at 1377. The court sustains both the high carbon and low carbon
steel surrogate values as substantiated in evidence and otherwise in
accordance with law.

CONCLUSION

The decisions in the Remand Results are sustained. Judgment will
enter accordingly.
Dated: August 28, 2015

New York, New York
/s/ Richard W. Goldberg

RICHARD W. GOLDBERG

SENIOR JUDGE
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OPINION

Restani, Judge:

This action challenges the Department of Commerce’s (“Com-
merce”) final determination rendered in the antidumping (“AD”) duty
investigation of certain oil country tubular goods (“OCTG”)1 from the
Republic of Korea (“Korea”). See Certain Oil Country Tubular Goods

From the Republic of Korea: Final Determination of Sales at Less

Than Fair Value and Negative Final Determination of Critical Cir-

cumstances, 79 Fed. Reg. 41,983 (Dep’t Commerce July 18, 2014)
(“Final Determination”). Before the court are the motions for judg-
ment on the agency record of Korean producers Husteel Co., Ltd.
(“Husteel”), NEXTEEL Co., Ltd. (“NEXTEEL”), ILJIN Steel Corpo-
ration (“ILJIN”), AJU Besteel Co., Ltd. (“AJU Besteel”), and SeAH
Steel Corp. (“SeAH”) (collectively, “plaintiffs”). See Br. of Pl. Husteel
Co., Ltd. in Supp. of Its Mot. for J. on the Agency R., DE 95 (“Husteel
Br.”); Mem. in Supp. of Consol. Pl. NEXTEEL’s Rule 56.2 Mot. for J.
upon the Agency R., DE 106 (“NEXTEEL Br.”); Mem. in Supp. of
Consol. Pl. HYSCO’s Rule 56.2 Mot. for J. upon the Agency R., DE 104
(“HYSCO Br.”); Br. of Pl. Intvnr. ILJIN Steel Corp. in Supp. of Its Mot.
for J. on the Agency R., DE 89–1 (“ILJIN Br.”); Mot. of Consol. Pl. AJU
Besteel Co., Ltd. for J. upon the Agency R., DE 82–1 (“AJU Besteel
Br.”); Br. of Pl. SeAH Steel Corp. in Supp. of Its Rule 56.2 Mot. for J.

1 OCTG are tubular steel products used in oil and gas wells. Petition at 8, PD 1–3 (July 2,
2013). The OCTG covered by the investigation are “hollow steel products of circular cross-
section, including oil well casing and tubing, of iron (other than cast iron) or steel (both
carbon and alloy), whether seamless or welded, regardless of end finish (e.g., whether or not
plain end, threaded, or threaded and coupled) whether or not conforming to American
Petroleum Institute (API) or non-API specifications, whether finished (including limited
service OCTG products) or unfinished (including green tubes and limited service OCTG
products), whether or not thread protectors are attached.” Certain Oil Country Tubular

Goods From the Republic of Korea: Final Determination of Sales at Less Than Fair Value

and Negative Final Determination of Critical Circumstances, 79 Fed. Reg. 41,983, 41,985
(Dep’t Commerce July 18, 2014) (“Final Determination”). Casing is circular pipe that serves
as the structural retainer for the walls of oil and gas wells. Petition at 9. It is used to prevent
the hole from caving in while drilling is taking place and after the well is completed. Id.

Tubing is usually a pipe that is smaller in diameter and installed inside larger-diameter
casing to conduct the oil or gas from below ground to the surface. Id. at 10. OCTG need to
withstand harsh working environments and pressures, and thus they are subject to strict
quality requirements. Issues and Decision Memorandum for the Final Affirmative Deter-
mination in the Less than Fair Value Investigation of Certain Oil Country Tubular Goods
from the Republic of Korea at 18, A-580–870, (July 10, 2014), available at http://
enforcement.trade.gov/frn/summary/korea-south/2014–16874–1.pdf (last visited Aug. 27,
2015) (“I&D Memo”).

Also included within the scope of the investigation is OCTG coupling stock. Final Deter-

mination, 79 Fed. Reg. at 41,985. Excluded from the investigation are casing or tubing
containing 10.5% or more by weight of chromium, drill pipe, unattached couplings, and
unattached thread protectors. Id.
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on the Agency R., DE 86 (“SeAH Br.”). Also before the court are the
motions for judgment on the agency record of U.S. producers United
States Steel Corporation (“U.S. Steel”) and Maverick Tube Corpora-
tion (“Maverick”) (collectively, “petitioners”). See Mot. of Pl. United
States Steel Corp. for J. on the Agency R. Under Rule 56.2, DE 97
(“U.S. Steel Br.”); Pl.’s Maverick Tube Corp. Mem. in Supp. of Its Rule
56.2 Mot. for J. on the Agency R., DE 102 (“Maverick Br.”). For the
reasons stated below, Commerce’s Final Determination is sustained
in part and remanded in part.

BACKGROUND

Following the filing of a petition by U.S. Steel, Maverick, and other
domestic producers of OCTG, Commerce initiated an AD investiga-
tion of OCTG from Korea on July 22, 2013. See Certain Oil Country

Tubular Goods from India, the Republic of Korea, the Republic of the

Philippines, Saudi Arabia, Taiwan, Thailand, the Republic of Turkey,

Ukraine, and the Socialist Republic of Vietnam: Initiation of Anti-

dumping Duty Investigations, 78 Fed. Reg. 45,505, 45,506, 45,512
(Dep’t Commerce July 29, 2013) (“Initiation Notice”). On August 26,
2013, Commerce limited the number of respondents for individual
examination, selecting the two exporters or producers of OCTG that
accounted for the largest volume of imports from Korea to the United
States: NEXTEEL and HYSCO. Respondent Selection Memorandum
at 6–8, PD 80 (Aug. 27, 2013) (“Respondent Selection Memo”). Be-
cause the two mandatory respondents did not have viable home or
third-country markets for OCTG, pursuant to 19 U.S.C. § 1677b(a)(4)
(2012), Commerce used a constructed value (“CV”) to determine the
appropriate normal value.2 Issues and Decision Memorandum for the
Final Affirmative Determination in the Less than Fair Value Inves-
tigation of Certain Oil Country Tubular Goods from the Republic of
Korea at 3, A 580–870, (July 10, 2014), available at http://
enforcement.trade.gov/frn/summary/koreasouth/2014–16874–1.pdf
(last visited Aug. 27, 2015) (“I&D Memo”). In order to determine
whether OCTG from Korea were sold in the United States at less
than fair value, Commerce compared HYSCO’s constructed normal

2 The normal value of the subject merchandise is defined as “the price at which the foreign
like product is first sold... for consumption in the exporting country, in the usual commercial
quantities and in the ordinary course of and, to the extent practicable, at the same level of
trade as the export price or constructed export price.” 19 U.S.C. § 1677b(a)(1)(B)(i) (2012).
If normal value cannot be determined pursuant to 19 U.S.C. § 1677b(a)(1)(B)(i), then the
constructed value of the subject merchandise may be used in place of normal value. 19
U.S.C. § 1677b(a)(4). A dumping margin is “the amount by which the normal value exceeds
the export price or constructed export price of the subject merchandise. 19 U.S.C. §
1677(35)(a).
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value to a constructed export price (“CEP”),3 because HYSCO re-
ported that it sold the subject merchandise to a wholly-owned sub-
sidiary in the United States that then sold the merchandise to an
unaffiliated customer. Decision Memorandum for the Preliminary
Determination in the Less-Than Fair Value Investigation of Certain
Oil Country Tubular Goods from the Republic of Korea at 15, 19, PD
276 (Feb. 14, 2014) (“Preliminary I&D Memo”). NEXTEEL’s con-
structed normal value was compared to NEXTEEL’s export price4 for
certain sales that it made directly to unaffiliated customers, and CEP
for sales made through an affiliated customer. See I&D Memo at 90.

In February 2014, Commerce issued a negative preliminary deter-
mination. Certain Oil Country Tubular Goods From the Republic of

Korea: Negative Preliminary Determination of Sales at Less Than

Fair Value, Negative Preliminary Determination of Critical Circum-

stances and Postponement of Final Determination, 79 Fed. Reg.
10,480 (Dep’t Commerce Feb. 25, 2014) (“Preliminary Determina-

tion”). Commerce calculated weighted-average dumping margins of
zero for both mandatory respondents. Id. at 10,481.

In July 2014, Commerce issued an affirmative final determination.
Final Determination, 79 Fed. Reg. at 41,983. Commerce calculated a
dumping margin of 9.89% for NEXTEEL and 15.75% for HYSCO. Id.

at 41,984. Korean producers and exporters not individually exam-
ined, including Husteel, ILJIN, SeAH, and AJU Besteel, were as-
signed a margin of 12.82%, which was the weighted average of the
mandatory respondents’ dumping margins. See id. The largest factor
in the significant change in the dumping margin between the Pre-

liminary Determination and the Final Determination was the profit
figure used in the CV calculation. For NEXTEEL, Commerce prelimi-
narily relied on the profit recorded in certain Korean OCTG produc-
ers’ financial statements, and for HYSCO, Commerce preliminarily
used the profit HYSCO earned on its home market sales of non-OCTG
pipe products. I&D Memo at 14. For the Final Determination, Com-
merce used the profit reflected in the financial statement of Tenaris
S.A., a multinational corporation, to calculate CV profit for both
mandatory respondents. Id. at 14, 16, The Tenaris financial state-
ment was placed on the record after the Preliminary Determination.
See id. at 28–29.

3 CEP is “the price at which the subject merchandise is first sold (or agreed to be sold) in the
United States before or after the date of importation by or for the account of the producer
or exporter of such merchandise or by a seller affiliated with the producer or exporter, to a
purchaser not affiliated with the producer or exporter.” 19 U.S.C. § 1677a(b).
4 Export price is “the price at which the subject merchandise is first sold (or agreed to be
sold) before the date of importation by the producer or exporter of the subject merchandise
outside of the United States to an unaffiliated purchaser in the United States or to an
unaffiliated purchaser for exportation to the United States.” 19 U.S.C. § 1677a(a).
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The International Trade Commission reached an affirmative injury
determination in September 2014. See Certain Oil Country Tubular

Goods from India, Korea, the Philippines, Taiwan, Thailand, Turkey,

Ukraine, and Vietnam, 79 Fed. Reg. 53,080 (ITC Sept. 5, 2014).
Commerce issued the AD order effective September 10, 2014. See

Certain Oil Country Tubular Goods From India, the Republic of Ko-

rea, Taiwan, the Republic of Turkey, and the Socialist Republic of

Vietnam: Antidumping Duty Orders; and Certain Oil Country Tubu-

lar Goods From the Socialist Republic of Vietnam: Amended Final

Determination of Sales at Less Than Fair Value, 79 Fed. Reg. 53,691
(Dep’t Commerce Sept. 10, 2014).

Korean producers NEXTEEL, HYSCO, Husteel, SeAH, AJU
Besteel, and ILJIN, and domestic producers U.S. Steel and Maverick,
challenge numerous aspects of Commerce’s Final Determination.
Each issue will be discussed in turn.

JURISDICTION AND STANDARD OF REVIEW

The court has jurisdiction pursuant to 28 U.S.C. § 1581(c). The
court will uphold Commerce’s final determination in an AD investi-
gation, unless it is “unsupported by substantial evidence on the re-
cord, or otherwise not in accordance with law.” 19 U.S.C. §
1516a(b)(1)(B)(i).

DISCUSSION

I. Respondent Selection

A. Background

In the Initiation Notice, Commerce indicated that it would rely on
U.S. Customs and Border Protection (“CBP”) data for U.S. imports of
OCTG to select mandatory respondents in the event that Commerce
determined that the number of known exporters or producers was
“large.” Initiation Notice, 78 Fed. Reg. at 45,511. Commerce explained
that it would release the CBP data shortly following the Initiation

Notice and invited interested parties to comment regarding the CBP
data and respondent selection. Id.

Whereas the AD petition listed ten Korean producers or exporters
of OCTG, Petition at Ex. I-5, PD 1–3 (July 2, 2013), the CBP data
released by Commerce listed twenty-two producers or exporters. CBP
Data, CD 16–17 (July 26, 2013). Of the twenty-two companies listed,
several of the companies had almost identical names, suggesting that
these firms were double counted, and issues with others cast doubt on
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their suitability as respondents.5 Id. The government states that even
if some of the entries in the CBP data were redundant, there were at
least twelve potential respondents, although the government main-
tains that twenty-two is the appropriate figure in determining the
number of potential respondents. Def.’s Resp. in Opp’n to Mots. for J.
upon the Administrative R. 67–70, ECF No. 144 (confidential ver-
sion).

Commerce concluded that “[b]ecause of the large number of known
exporters or producers involved in this investigation, and after care-
ful consideration of [its] resources,... it would not be practicable . . . to
examine all known exporters and producers of the subject merchan-
dise as identified in the Petition and the CBP import data.” Respon-
dent Selection Memo at 6. Rather than review each known exporter or
producer, Commerce limited the mandatory respondents to the ex-
porters or producers that accounted for the largest volume of imports
of OCTG that reasonably could be examined, pursuant to 19 U.S.C. §
1677f-1(c)(2)(B). See id. at 7. Commerce selected HYSCO and NEX-
TEEL, as they were the two largest exporters of OCTG.6 Id. at 8.
Commerce indicated that it would consider requests to be treated as
voluntary respondents at a future date. Id. at 9.

Husteel, SeAH, and ILJIN requested to be individually examined
as voluntary respondents. Treatment of Voluntary Respondents
Memorandum at 1, PD 194 (Dec. 30, 2013) (“Voluntary Respondent
Memo”). On December 30, 2013, approximately four months after
Commerce limited the number of mandatory respondents, Commerce
determined that it could not examine any voluntary respondents “as
this would be unduly burdensome to the Department, and inhibit the
timely completion of this investigation.” Id. Commerce noted the
complexities involved in its examination of the two mandatory re-
spondents, the truncated timeline for investigations, the need to
verify the responses of any additional respondents, its workload,
including a number of AD and countervailing duty investigations on
OCTG from other countries, and its limited resources as factors bear-
ing on its decision. Id. at 5–7.

Husteel, SeAH,7 and ILJIN argue that they should have been
examined either as either mandatory respondents or voluntary re-
spondents.

5 [[ ]] of the companies listed in the CPB data [[ ]].
6 Together, HYSCO and NEXTEEL accounted for approximately [[ ]] percent of the Korean
OCTG imports captured in the CBP date. Respondent Selection Memo at 5.
7 SeAH adopted the arguments set forth by Husteel regarding mandatory and voluntary
respondent selection. SeAH Br. at 5–6.
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B. Mandatory Respondent Selection

Husteel argues that Commerce impermissibly interpreted the stat-
ute that authorizes Commerce to limit the number of mandatory
respondents “[i]f it is not practicable to make individual weighted
average dumping margin determinations [for each known exporter or
producer of the subject merchandise] because of the large number of
exporters or producers involved in the investigation.” 19 U.S.C. §
1677f-1(c)(2). It argues that Commerce improperly relied on an as-
sessment of its own resource constraints in defining “large number.”
Husteel Br. at 39–42. Husteel further contends that the number of
exporters or producers involved in the investigation was not “large.”
Id. at 42–43.

ILJIN repeats the same arguments made by Husteel, but empha-
sizes Commerce should have predicted based on the CBP import data
and the requests to be reviewed that only a handful of companies
were willing to cooperate in the investigation. ILJIN Br. at 19–21.
According to ILJIN, Commerce should have considered the number of
respondents it in fact was likely to review (i.e., the companies that
had indicated they would cooperate) in determining whether it could
individually examine each respondent. Id. at 20–21. ILJIN addition-
ally argues that Commerce acted contrary to law, because it did not
examine a “reasonable number” of respondents. Id. at 22–23. ILJIN
also contends that Commerce erred by failing to take into account
evidence showing that ILJIN was the only Korean producer of seam-
less OCTG and that any margin based solely on welded OCTG would
not be representative. See id. at 23–30.

i. Reliance on Resources

The general rule in AD cases is that Commerce “shall determine the
individual weighted average dumping margin for each known ex-
porter and producer of the subject merchandise.” 19 U.S.C. § 1677f-
1(c)(1). The statute, however, provides an exception, which Commerce
invoked in this case:

(2) Exception

If it is not practicable to make individual weighted average
dumping margin determinations under paragraph (1) because of
the large number of exporters or producers involved in the
investigation or review, the administering authority may deter-
mine the weighted average dumping margins for a reasonable
number of exporters or producers by limiting its examination
to—
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(A) a sample of exporters, producers, or types of products that
is statistically valid based on the information available to the
administering authority at the time of selection, or

(B) exporters and producers accounting for the largest volume
of the subject merchandise from the exporting country that
can be reasonably examined.

19 U.S.C. § 1677f-1(c)(2). Husteel and ILJIN first argue that Com-
merce impermissibly determined whether there was a “large” number
of potential respondents based upon its resource constraints. They
cite several decisions of the court wherein Commerce was criticized
for employing such reasoning. See Asahi Seiko Co. v. United States, 34
CIT 1443, 1449–50, 751 F. Supp. 2d 1335, 1340–41 (2010) (concluding
that Commerce had implicitly construed “large” to mean any number
greater than three when Commerce stated in the issues and decision
memorandum that “[b]ased upon our analysis of the workload re-
quired of this administrative review, we have determined that we can
examine a maximum of three exporters/producers” and determining
that this construction was unreasonable); Carpenter Tech. Corp. v.

United States, 33 CIT 1721, 1726–29, 662 F. Supp. 2d 1337, 1341–44
(2009) (concluding that Commerce had interpreted “large” to mean
any number greater than two based upon Commerce’s explanation in
the issues and decision memorandum that it could “examine a maxi-
mum of two exporters/producers” and holding that this interpretation
was unreasonable); Zhejiang Native Produce & Animal By-Prods.

Imp. & Exp. Corp. v. United States, 33 CIT 1125, 1129, 637 F. Supp.
2d 1260, 1263–64 (2009) (rejecting Commerce’s conclusion that four
was a large number and explaining that “[t]he statute focuses solely
on the practicability of determining individual dumping margins
based on the large number of exporters or producers” and thus “Com-
merce may not rely upon its workload caused by other . . . proceedings
in assessing whether the number of exporters or producers is ‘large’”).
This argument lacks merit.

Commerce apparently took account of its limited resources and the
workload caused by other proceedings in deciding to limit the number
of mandatory respondents. For example, Commerce stated that “[i]n
considering what constitutes a large number of exporters and pro-
ducers as part of selecting respondents for an antidumping duty
investigation, the Department carefully considers its resources, in-
cluding its current and anticipated workload and deadlines coincid-
ing with the proceeding in question.” Respondent Selection Memo at
6. Commerce also stated that although it ideally would examine all
potential respondents, “in instances where [Commerce is] forced to
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limit [its] examination due to the large number of potential respon-
dents relative to [its] resource constraints,” Commerce examines as
many exporters or producers as it is able. Id. Although Commerce
referenced its resource constraints a number of times in the Respon-
dent Selection Memo, these references do not fatally undermine Com-
merce’s conclusion that there was a “large” number of exporters or
producers involved in the investigation.

This case distinguishable in a number of material respects from
Asahi, Carpenter, and Zhejiang. Unlike Commerce’s determinations
in Asahi and Carpenter, Commerce’s determination here did not rest
on an interpretation that any number greater than two or three is
large. Rather, Commerce determined that a large number of potential
respondents was involved in the investigation and then limited its
examination to two. And the situation faced by Commerce in Zhejiang

was materially different, in that the number of respondents initially
involved in that case was four, the two respondents initially selected
for review refused to cooperate, and the plaintiff was the only com-
pany still seeking review. 33 CIT at 1130, 637 F. Supp. 2d at 1264.
Thus, Commerce determined in that case that between one and four
respondents was a large number. See id. Here, Commerce was deter-
mining whether twelve8 constituted a large number of exporters or
producers, which is a much larger number. The court recognizes that
Zhejiang did state that “Commerce may not rely upon its workload
caused by other antidumping proceedings in assessing whether the
number of exporters or producers is ‘large,’ and thus deciding that
individual determinations are impracticable.” Id. at 1129, 637 F.
Supp. 2d at 1263–64. The court urges Commerce to focus solely on the
number of exporters or producers involved in the investigation or
review, rather than its workload caused by other proceedings, in
determining whether there is a large number of potential respon-

8 The government suggests that the number of exporters or producers involved in this
investigation was twenty-two, which was the total number of companies listed in the CBP
data. The government argues that Commerce is not required to conduct a pre-investigation
into the accuracy of the CBP data for purposes of respondent selection, as such an inves-
tigation is not contemplated by the statute and would hinder the timely completion of the
proceedings. Def.’s Resp. in Opp’n to Mots. for J. upon the Administrative R. 69–70, ECF.
No. 146 (“Gov. Br.”). Although this argument may have some weight in certain situations,
to the extent that Commerce wishes to rely on CBP data for respondent selection, it is
unreasonable for Commerce to ignore evidence on the face of that data suggesting that the
actual number of potential respondents is likely less than the number of companies sepa-
rately listed. The court agrees with Husteel that it is unreasonable “to suggest that it
requires a ‘pre-investigation’ to determine that an exporter appearing in the CBP data with
a quantity of [[ ]] is not a potential respondent” and that “[l]ikewise, where the same
exporter appears multiple times in the same dataset, it is hardly unreasonable to expect
Commerce to recognize that exporter will constitute only a single respondent.” Reply Br. of
Pl. Husteel Co., Ltd. in Resp. to Def.’s and Def.-Intvnrs.’ Brs. 35, ECF. No. 187 (confidential
version).
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dents. The statement in Zhejiang, however, should be read within its
context. The very next sentence stated that “Commerce cannot re-
write the statute based on its staffing issues.” Id. at 1129, 637 F. Supp.
2d at 1264. The problem in Zhejiang was that Commerce used its
resource constraints to interpret the statute to mean that even num-
bers that appear to be objectively small, such as one or four, were
defined as “large.” Commerce here has not written “large” completely
out of the statute, and the court will not reject Commerce’s conclusion
that twelve is a large enough number that examining each producer
or exporter would be impracticable, solely because Commerce refer-
enced its heavy workload.

ii. Whether Twelve is a Large Number

Husteel and ILJIN next argue that Commerce erred in concluding
that there were a “large” number of respondents involved in the
investigation. The statute does not define the term “large” and Com-
merce is afforded some discretion in interpreting that term. Cf. Car-

penter, 33 CIT at 1727–28, 662 F. Supp. 2d at 1342 (noting that
Congress did not define the term “large number of exporters or pro-
ducers involved in the [administrative proceedings]” and acknowledg-
ing that “the term might be seen as inherently ambiguous in some
contexts”). The court has suggested that numbers ranging from three,
see id. at 1726–29, 662 F. Supp. 2d at 1341–44, to eight, see id. at
1730, 662 F. Supp. 2d at 1344, do not constitute “large” numbers. The
number of exporters or producers involved in this case, twelve, ex-
ceeds the number of potential respondents involved in the cases cited
by Husteel and ILJIN. In addition to the fact that the number of
potential respondents involved in this case is larger than the cases
cited, the court notes that this case involves an investigation. As
explained in greater detail regarding Commerce’s refusal to examine
any voluntary respondents, the statutory deadlines for completing an
investigation are shorter than the deadlines for completing a review,
and Commerce is required to conduct a verification of respondents’
submissions. As a general matter, “Commerce has more work to do in
less time” when conducting an investigation. Mem. in Opp’n to Pls.’
and Pl.-Intvnrs.’ Mot. for J. on the Agency R. Filed by Def.-Intvnr.
United States Steel Corp. 91, ECF No. 149 (“U.S. Steel Resp.”).
Although Commerce’s shifting resource allocations do not define
“large,” “large” may mean something different in investigations. The
court concludes that Commerce’s determination that there was a
“large” number of known exporters or producers involved in this
investigation was reasonable.
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Husteel and ILJIN allude to fact that only five companies requested
to be examined, and suggest that Commerce should have considered
the fact that its investigation likely would have consisted of only
those companies. The statute states that Commerce “shall determine
the individual weighted average dumping margin for each known
exporter and producer of the subject merchandise.” 19 U.S.C. § 1677f-
1(c)(1). The Statement of Administrative Action indicates that Com-
merce’s practice is to attempt to calculate margins “for all producers
and exporters of merchandise who are subject to an antidumping
investigation.” Statement of Administrative Action Accompanying the
Uruguay Round Agreements Act, H.R. Doc. No. 103316, vol. 1, at 872
(1994), reprinted in 1994 U.S.C.C.A.N. 4040, 4200 (“SAA”). The stat-
ute does not limit Commerce’s duty to investigate only respondents
that specifically ask to be reviewed. Furthermore, ILJIN’s apparent
assumption that the other companies listed in the CBP data would
not have cooperated in any investigation is based on nothing more
than speculation. The court therefore rejects this contention.9

iii. “Reasonable Number” of Respondents

ILJIN next cursorily argues that Commerce’s decision to limit the
number of mandatory respondents to only two was unreasonable. See

ILJIN Br. at 22–23. ILJIN contends that “if the exception can legally
be invoked, it provides that the ‘administering authority may deter-
mine the weighted average dumping margins for a reasonable num-
ber of exporters or producers by limiting its examination to... [the
selected subset identified in subparts (A) and (B)].’” Id. at 22–23
(alterations in original) (quoting 19 U.S.C. § 1677f-1(c)). According to
ILJIN, two out of ten is not a “reasonable number.” Id. at 23. In
support of this argument, ILJIN cites Zhejiang, Carpenter, and Asahi

as establishing a minimum number of respondents that must be
reviewed. This argument lacks merit.

First, ILJIN did not exhaust its administrative remedies on this
issue. Nowhere in its case brief did ILJIN argue that two was not a
“reasonable number” of respondents. See ILJIN Case Brief, PD 446

9 ILJIN also argues that Commerce failed to “individually address” certain comments
submitted by several companies that reviewing their data, for various reasons, would not
have been particularly burdensome. ILJIN Br. at 21–22. The court rejects this argument, as
ILJIN never raised this issue in its case brief to Commerce. See ILJIN Case Brief, PD 446
(June 8, 2014); Pakfood Pub. Co. v. United States, 34 CIT 1122, 1143–44, 724 F. Supp. 2d
1327, 1349–50 (2010) (discussing general rule that a party must present all of its arguments
in its case brief in order to exhaust its administrative remedies). The court briefly notes,
however, that many of the arguments and much of the data that Commerce supposedly
failed to “individually address” was not submitted until after Commerce had made its
decision regarding the number of mandatory respondents. These submissions would appear
to be more germane to the issue of voluntary respondent selection.
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(June 8, 2014); Pakfood Pub. Co. v. United States, 34 CIT 1122,
1143–44, 724 F. Supp. 2d 1327, 1349–50 (2010) (discussing general
rule that a party must present all of its arguments in its case brief in
order to exhaust its administrative remedies). Second, whether a
certain number of mandatory respondents is “reasonable” in any
particular case is likely to depend on the facts of that case, such as the
subject merchandise at issue, the respondents chosen, the mandatory
respondents’ share of the total volume of imports, and other factors.
There is no magic number of respondents that must be chosen for the
number to be “reasonable,” and the cases cited by ILJIN do not create
any such bright line. None of those cases discussed whether the
number of respondents selected was a “reasonable number” once the
authority to limit the number of respondents was invoked properly.
The court therefore rejects this argument.

iv. Representativeness

ILJIN also argues that Commerce failed to take account of infor-
mation it submitted showing that the other potential respondents in
the investigation, including the two respondents that were selected
for individual examination, were not representative of ILJIN. See

ILJIN Br. at 23–31. ILJIN notes that it produces only seamless
OCTG, whereas each of the other Korean companies produce only
welded OCTG. Seamless OCTG requires different manufacturing
processes. See ILJIN’s Comments on Respondent Selection at 2–5, PD
56 (Aug. 5, 2013). ILJIN submitted information to Commerce show-
ing that because of the specialized nature of seamless OCTG, the
sales price of seamless OCTG was significantly higher than the sales
prices for welded OCTG.10 Id. ILJIN contends that it is “fundamen-
tally unfair to burden ILJIN’s sales of seamless OCTG with the
margins calculated on much lower-priced welded OCTG.” ILJIN Br.
at 24. This argument has merit.

“[A]n overriding purpose of Commerce’s administration of anti-
dumping laws is to calculate dumping margins as accurately as pos-
sible.” Parkdale Int’l v. United States, 475 F.3d 1375, 1380 (Fed. Cir.
2007) (citing Rhone Poulenc, Inc. v. United States, 899 F.2d 1185, 1191
(Fed. Cir. 1990)). The statute expresses a general preference that
each exporter or producer receive its own margin. See 19 U.S.C. §
1677f-1(c); see also Carpenter, 33 CIT at 1731, 662 F. Supp. 2d at 1345
(construing that the statute should be construed such that “limiting
the number of individually examined respondents is intended to be

10 According to ILJIN, seamless OCTG commands a price premium of approximately [[ ]]
percent on average over welded OCTG. Br. of Pl.-Intvnr. IJLIN Steel Crop. in Supp. of Its
Mot. for J. on the Agency R. 24, ECF No. 88–1 (confidential version).
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the exceptional circumstance, not the norm”). By individually exam-
ining each exporter or producer, Commerce bases dumping margins
on each company’s own commercial behavior, which presumably sup-
ports the overall goal of calculating dumping margins as accurately
as possibly. As explained, in certain circumstances, Commerce is
authorized to limit its examination to a “reasonable number” of re-
spondents by using “(A) a sample of exporters, producers, or types of
products that is statistically valid based on the information available
to the administering authority at the time of selection, or (B) export-
ers and producers accounting for the largest volume of the subject
merchandise from the exporting country that can be reasonably ex-
amined.” 19 U.S.C. § 1677f-1(c)(2). It is not unreasonable to assume
that the goals of these provisions are to capture a broadly represen-
tative sample of the export market, whether through the use of a
statistically valid sample based on factors pertinent to the case or by
the fact that capturing a large percentage of the imported merchan-
dise generally will reflect the various commercial realities in the
home market. This assumption is at the heart of ILJIN’s argument.

As explained, ILJIN submitted information to Commerce showing
that it was the sole producer of seamless OCTG, which for a number
of reasons markedly differs from welded OCTG. Petitioners submit-
ted similar information to Commerce and argued that “the Depart-
ment should select Iljin as a mandatory respondent to ensure that the
investigation covers a representative sample of Korean OCTG pro-
ducers.” Petitioners’ Comments on Respondent Selection at 5, PD 57
(Aug. 6, 2013). ILJIN noted that Commerce had the authority to
consider differences in product type and that using the sampling
methodology under § 1677f-1(c)(2)(A) would allow Commerce to select
producers of seamless and welded OCTG. ILJIN’s Comments on Re-
spondent Selection at 5; ILJIN Case Brief at 6–7. ILJIN also argued
that Commerce could satisfy both statutory provisions by selecting
ILJIN under subsection (A) to ensure that producers of both kinds of
OCTG were represented and then choosing the largest producers or
exporters under subsection (B). ILJIN Case Brief at 7.

Commerce provided the following explanation in the Respondent
Selection Memo for its choice of mandatory respondents:

[T]he Department has the statutory discretion to choose respon-
dents by either sampling or selecting the exporters or producers
that account for the largest volume of exports of subject mer-
chandise. In selecting respondents in this antidumping duty
investigation, the Department finds that, given its limited re-
sources, it is most appropriate to select the exporters or produc-
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ers accounting for the largest volume of the subject merchandise
that can reasonably be examined, pursuant to section
777A(c)(2)(B) of the Act.

Respondent Selection Memo at 7. Regarding the arguments raised by
ILJIN and the petitioners, Commerce stated in a footnote that

[w]ith respect to . . . ILJIN’s argument that we should select it
because it is allegedly the only Korean producer of seamless
OCTG, and petitioners’ proposed respondent selection method-
ology, we note that none of these suggestions for respondent
selection are pertinent to the factors that we normally consider
in selecting respondents under the two methodologies (i.e.,

choosing a statistically valid sample or selecting the largest
volume exporters and producers) permitted by the statute.

Id. at 7–8 n.49. Commerce also stated that “[w]hile petitioner argues
that ILJIN’s sales would be more representative, the statute allows
for selection based upon the largest exporters.” Id. at 8. Later in the
proceedings, when Commerce declined to investigate any voluntary
respondents, Commerce explained that

[i]n making our determination regarding mandatory respondent
selection, the Department already took into account ILJIN’s
argument that it was the only producer of seamless OCTG in
Korea. The scope of this investigation covers both welded and
seamless OCTG, and, thus, seamless OCTG is of the same class
or kind as welded OCTG.

Voluntary Respondent Memo at 5 n.31. The I&D Memo did not ad-
dress ILJIN’s representativeness argument at all.

Commerce has a general duty to explain the basis for its decisions.
NMB Sing. Ltd v. United States, 557 F.3d 1316, 1319–20 (Fed. Cir.
2009). This includes addressing relevant arguments made by inter-
ested paries. Id. Even when an agency has discretion, “[a]n agency
‘must cogently explain why it has exercised its discretion in a given
manner.’” Changzhou Hawd Flooring Co. v. United States, 44 F. Supp.
3d 1376, 1390 (CIT 2015) (quoting Motor Vehicle Mfrs. Ass’n of the

U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 48 (1983)).
Commerce failed to provide adequate reasoning for refusing to exam-
ine ILJIN as a mandatory respondent.

As is apparent from the quoted passages, Commerce essentially
ignored ILJIN’s arguments regarding whether its participation was
required in order for the examined respondents to be representative
of the Korean market and that dumping margins based on producers
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who manufacture only welded OCTG would be unfair to ILJIN, which
produces only seamless OCTG. Commerce similarly ignored the ar-
gument by petitioners that examination of ILJIN was necessary to
ensure that the experiences of Korean seamless OCTG producers
were included in the investigation, leaving an important type of
subject merchandise, which petitioners successfully sought to have
included in the investigation, completely unexamined. Commerce’s
reasoning appears to be little more than it has discretion in choosing
between the respondent selection methodologies. That is insufficient.
See id. Nowhere in the agency record is there evidence that it exer-
cised that discretion in a lawful way.11

In its brief before the court, the government cites to Mid Continent

Nail Corp. v. United States, 949 F. Supp. 2d 1247 (CIT 2013), as
supporting Commerce’s conclusion. Def.’s Resp. in Opp’n to Mots. for
J. upon the Administrative R. 72–74, ECF. No. 146 (“Gov. Br.”). The
court in that case noted that “[n]othing in the language of [19 U.S.C.
§ 1677f-1(c)(2)(B)] even hints that the exporters and producers se-
lected for individual review must be ‘representative’” and that noth-
ing in the SAA suggests that Commerce’s selection of respondents
based on volume is constrained by concerns about representative-
ness. 949 F. Supp. 2d at 1271–72. The court did suggest, however, that
representativeness was a concern when employing the sampling
method in § 1677f-1(c)(2)(A). Id. at 1272. The government’s reliance
on this case is unavailing. First, the court in Mid Continent Nail

determined that the plaintiff in that case had failed to exhaust its
administrative remedies, and thus this claim was barred. Id. at 1263.
Thus, the discussion cited by the government likely is nothing more
than dicta. Second, the plaintiff in that case did not challenge the
government’s decision to rely solely on § 1677f-1(c)(2)(B) as the ap-
propriate method for choosing respondents. The court specifically
stated that

11 The court additionally notes that selecting a larger and/or more representative sample of
exporters might mitigate potential distortions caused by Commerce’s obligation to include
the rates calculated for voluntary respondents when calculating an “all-others” rate for
non-examined producers or exporters. See MacLean-Fogg Co. v. United States, 753 F.3d
1237, 1244 (Fed. Cir. 2014). Only companies with relatively lower margins are likely to
request voluntary respondent status, and thus the inclusion of their rates is likely to skew
the all-other’s rate, which is based on an average of the rates calculated for all individually
examined respondents. 19 U.S.C. § 1673d(c)(5). By broadening the potential pool of man-
datory respondents, Commerce is more likely to capture a variety of Commercial experi-
ences, rather than being limited to the experience of the largest firms and the voluntary
respondents that essentially selected themselves. Whether Commerce in the foreseeable
future will accept voluntary respondents, given its view of its resources and the adverse
precedent, is unknown.
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[n]othing herein should be understood to suggest that Com-
merce’s discretion to choose between the two methodologies
specified in 19 U.S.C. § 1677f-1(c)(2) is wholly unfettered, or that
“representativeness” could never constrain Commerce’s ability
to rely on 19 U.S.C. § 1677f-1(c)(2)(B) or affect a determination
as to whether a specific number of exporters and producers is
“reasonable” given the facts of a particular case. Those issues
are not presented here.

Id. at 1274 n.25. This is exactly the situation presented here. ILJIN
argued that Commerce’s selection of mandatory respondents failed to
consider that the two producers of welded OCTG that were selected
were not representative of producers of seamless OCTG such as
ILJIN, and Commerce failed to deal with the issue.12

Accordingly, the court remands this issue for reconsideration.13 In
making its decision on remand, Commerce must consider record evi-
dence that is probative of the difference between welded and seamless
OCTG, including costs and pricing.

C. Voluntary Respondent Selection

Even when Commerce lawfully limits the number of respondents
selected as mandatory respondents, the statute contemplates that
exporters or producers can still obtain their own margin as a volun-
tary respondent. 19 U.S.C. § 1677m(a) provides:

In any investigation... or a review ...in which the administering
authority has, under section 1677f–1 (c)(2) of this title ..., limited
the number of exporters or producers examined, or determined
a single country-wide rate, the administering authority shall
establish...an individual weighted average dumping margin for

12 The court acknowledges that mandatory respondents are unlikely to match non-
examined producers in all respects. Some deviation is inherent when Commerce limits the
number of individually examined respondents, and Commerce might not need to provide a
comprehensive response to every representativeness claim in every case. Here, however,
there is an entirely distinct type of OCTG and record evidence shows that its production
process and price differ significantly from the OCTG produced by the other respondents,
and Commerce failed to explain why representativeness of the entire subject product is not
a pertinent factor in selecting mandatory respondents.
13 ILJIN additionally argues that Commerce should not have assigned it a rate based on the
margins found for the mandatory respondents. ILJIN Br. at 36–37. The court need not
discuss this argument in detail, as it is remanding Commerce’s decision to exclude ILJIN
from the mandatory respondents selected. The court notes, however, that if Commerce
lawfully declined to individually examine ILJIN, this argument likely would lack merit.
The statute provides that Commerce “shall” calculate the margins of non-examined pro-
ducers or exporters by using “the weighted average of the estimated weighted average
dumping margins established for exporters and producers individually investigated.” 19
U.S.C. § 1673d(c)(5). ILJIN has not pointed to any authority suggesting that Commerce can
or should depart from this statutory mandate.
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any exporter or producer not initially selected for individual
examination under such sections who submits to the adminis-
tering authority the information requested from exporters or
producers selected for examination, if—

(1) such information is so submitted by the date specified—

(A) for exporters and producers that were initially selected
for examination, [and] . . .

(2) the number of exporters or producers who have submitted
such information is not so large that individual examination of
such exporters or producers would be unduly burdensome and
inhibit the timely completion of the investigation.14

Commerce declined to accept any voluntary respondents, claiming
that doing so would be unduly burdensome and inhibit the timely
completion of the review.

Husteel and ILJIN argue that Commerce has not shown that ex-
amination of additional respondents would have been “unduly bur-
densome.” Husteel Br. at 44–49; ILJIN Br. at 32–33. They argue that
Commerce failed to cite any burden that would result from investi-
gating the additional respondents that is different from the typical
burdens of a thorough investigation, which they claim is insufficient
to create an “undue burden.” See Husteel Br. at 45–47; ILJIN Br. at
33–35. They note that only three companies asked to be voluntarily
reviewed and also argue that the investigation of each company
would have been relatively straight-forward. Husteel Br. 47–49;
ILJIN Br. 33. ILJIN also argues that Commerce could have chosen to
review just a single additional company, rather than all three, and
reemphasizes that it should have been examined because it was the
only producer of seamless OCTG, which has different costs and sells
at a higher price than welded OCTG. ILJIN Br. at 34–35.

The government argues that Commerce properly considered its
limited resources, current and anticipated workload, and the com-
plexities of the investigation, and reasonably limited its investigation

14 The court notes that before this case was argued, Congress amended 19 U.S.C. §
1677m(a). See Trade Preferences Extension Act of 2015, Pub. L. No. 114–27, § 506, 129 Stat.
362, 386–87. The statute now specifies certain factors Commerce may consider in deter-
mining whether the examination of a voluntary respondent would be “unduly burdensome.”
See id. Commerce has indicated that this change will apply to its determinations issued on
or after August 6, 2015. Dates of Application of Amendments to the Antidumping and

Countervailing Duty Laws Made by the Trade Preferences Extension Act of 2015, 80 Fed.
Reg. 46,793, 46,795 (Dep’t Commerce Aug. 6, 2015). The court therefore analyzes the
statute as it existed when Commerce issued the Final Determination in this case (i.e., July
18, 2014), but notes that its ultimate conclusion would be the same even if it considered the
statute as amended.
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to only the two mandatory respondents. Gov. Br. at 75–78. The gov-
ernment and U.S. Steel note that the investigations into just the two
mandatory respondents was extensive and complex and that investi-
gating additional companies would have required additional verifica-
tions, which are mandatory in investigations. Id. ; U.S. Steel Resp. at
89–91. The government and U.S. Steel additionally highlight the
shorter statutory deadlines in investigations compared to reviews,
explaining that “Commerce has more work to do in less time.” U.S.
Steel Resp. at 91; see also Gov. Br. at 76–77. On the facts of this case,
the court agrees with the government.

Husteel and ILJIN rely heavily on Grobest & I-Mei Industrial

(Vietnam) Co. v. United States, 815 F. Supp. 2d 1342 (CIT 2012)
(“Grobest I”), and Grobest & I-Mei Industrial (Vietnam) Co. v. United

States, 853 F. Supp. 2d 1352 (CIT 2012) (“Grobest II”). The Grobest

plaintiff challenged Commerce’s decision to limit individual examina-
tions in the administrative review to only the two mandatory respon-
dents initially chosen. See Grobest I, 815 F. Supp. 2d at 1360–61 &
n.25. In Grobest I, the court remanded Commerce’s refusal to accept
the plaintiff’s request for review as a voluntary respondent because
Commerce had unlawfully treated its decision to limit the number of
mandatory respondents under 19 U.S.C. § 1677f-1(c) as dispositive of
the issue as to whether it needed to review any voluntary respon-
dents. Id. at 1362–64. The court noted that the two distinct standards
listed in § 1677f-1(c)(2) and § 1677m(a) require two separate deter-
minations, and concluded that § 1677m(a) “sets a higher threshold of
agency burden before the requirement of individual review can be
avoided.” Id. at 1363.

On remand, Commerce again refused to examine the plaintiff as a
voluntary respondent. The court rejected the plaintiff’s claim that
Commerce’s determination violated the unambiguous language of the
statute pursuant to step one of the Chevron analysis. Grobest II, 853
F. Supp. 2d at 1363. The court noted that “the statute conditions
consideration of ‘a number so large’ on whether review of such a
number of respondents would be unduly burdensome and inhibit the
timely completion of the review” and thus concluded that the statute
does not require the number of voluntary respondents to reach “some
arbitrary threshold of largeness,” as such an interpretation would fail
to consider the relative burdens that may be caused by reviewing any
one respondent. Id. The court concluded, however, that Commerce
had failed to show an undue burden. Id. at 1364. The court deter-
mined that

the facts that Commerce put forward to support that conclusion
do not distinguish this case from the paradigmatic review of an
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antidumping or countervailing duty order. Rather, the burdens
Commerce names in the Remand Results are the same burdens
that occur in every review. In this regard, Commerce’s decision
that the burden in this case is undue sets the bar for undue
burden too low because it would make individual review of
voluntary respondents in any typical antidumping or counter-
vailing duty review unduly burdensome, and such a determina-
tion renders § 1677m(a) meaningless.

Id. at 1364–65 (footnote omitted).

Husteel and ILJIN assert that because § 1677m(a) sets a higher bar
than § 1677f-1(c)(2), Commerce could not limit its review to solely the
two mandatory respondents. They reason that cases interpreting §
1677f-1(c)(2) as requiring individual examination of numbers as large
as eight, see, e.g., Carpenter, 33 CIT at 1730, 662 F. Supp. 2d at 1344,
set the baseline for the total number of respondents that Commerce
must review. They also note that many of the burdens cited by Com-
merce in this case, including the need to issue supplemental ques-
tionnaires, issues regarding affiliation, unfamiliarity with the respon-
dents, and high workloads throughout Commerce, reflect the “typical”
burdens cited by Commerce in Grobest II and rejected by the court.
Compare Grobest II, 853 F. Supp. 2d at 1365 n.12, with Voluntary
Respondent Memo at 4–7. Accordingly, they argue Commerce failed to
show that reviewing any and/or all of the three firms that requested
voluntary status would be unduly burdensome.

The court agrees with the analysis in Grobest II that § 1677m(a)
does not set an arbitrary threshold as to the number of exporters or
producers that must submit a request for voluntary review before
Commerce may decline to individually examine each such exporter or
producer. The court also agrees with the implicit conclusion in
Grobest II that Commerce may in some cases refuse to review any
voluntary respondents. As the court noted in that case, the term “not
so large” is defined in relation to the burden additional examinations
would place on the agency and its ability to timely complete the
investigation. 853 F. Supp. 2d at 1363. The SAA also contemplates
that in certain cases, Commerce may decline to analyze such re-
sponses. See SAA, H.R. Doc. No. 103–316, vol. 1, at 873, 1994
U.S.C.C.A.N. at 4201 (“Although Commerce . . . will not discourage
voluntary responses and will endeavor to investigate all firms that
voluntarily provide timely responses in the form required, in certain
cases (including cases involving the same product from multiple coun-
tries) where the number of exporters or producers is particularly
high, Commerce may decline to analyze voluntary responses because
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it would be unduly burdensome and would preclude the completion of
timely investigations or reviews.”).

The court does not agree, however, with Husteel and ILJIN’s inter-
pretation of Grobest that § 1677m(a)’s “higher threshold” means that
cases interpreting “large” in § 1677f-1(c)(2) essentially set a minimum
number of total respondents that must be examined, either as man-
datory or voluntary respondents. The court notes that the analysis in
§ 1677f-1(c)(2) should be made without considering the resources
available to Commerce, whereas the concept of “undue burden” con-
tained in § 1677m(a) is predicated on Commerce’s ability to complete
the investigation on time, which would seem to invite consideration of
Commerce’s resources. Additionally, if the court were to conclude that
§ 1677m(a) sets a bar higher than § 1677f-1(c)(2), in the manner
suggested by Husteel and ILJIN, then the court’s cases interpreting
§ 1677f-1(c)(2) essentially would set a baseline as to the number of
respondents that Commerce must review in each case, which appears
contrary to other parts of the analysis in Grobest II.

The court understands the problem in Grobest to be a concern that
Commerce was interpreting § 1677m(a) in a manner that rendered
that provision a nullity. See Grobest I, 815 F. Supp. 2d at 1362
(concluding that Commerce’s interpretation “would mean that §
1677m(a) review of voluntary respondents is already curtailed once a
§ 1677f-1(c)(2) decision to limit the number of respondents is made”
and would render § 1677m(a) “meaningless”); Grobest II, 853 F. Supp.
2d at 1365 (holding that Commerce’s failure to show that the burden
of reviewing a voluntary respondent would exceed that presented in
a typical review rendered § 1677m(a) “meaningless” and thus its
decision was an abuse of discretion). Commerce initially had treated
its decision to limit the number of mandatory respondents as allowing
it to ignore voluntary respondent requests, and then on remand relied
on burdens that are present in almost every single case to justify its
decision to limit the review to only two respondents. Thus, whether by
accepting Commerce’s interpretation of the statute or its explanation
of its burdens, respondents that were not chosen as mandatory re-
spondents would have no hope of receiving an individual margin via
§ 1677m(a), which defeats the congressional intent reflected in the
inclusion of that provision in the statute.

Viewed in this context, the “higher threshold” referenced in Grobest

is better understood as a requirement that Commerce rely on some-
thing other than its initial decision to limit the number of mandatory
respondents when analyzing requests for voluntary respondents.
Commerce has the authority to limit the number of mandatory re-
spondents to a “reasonable number.” 19 U.S.C. § 1677f-1(c)(2). Once
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Commerce does that, it must show that it actually would be burdened
by individually examining exporters or producers that request to be
treated as voluntary respondents. 19 U.S.C. § 1677m(a). It cannot
simply rely on the fact that it already chose to limit the number of
respondents to a “reasonable number” pursuant to § 1677f-1(c)(2).
Commerce in this case did not simply rely on the fact that it limited
the number of mandatory respondents pursuant to § 1677f-1(c)(2) in
declining to review any voluntary respondents. Rather, it gave spe-
cific reasons for why examining any additional respondents “would be
unduly burdensome and inhibit the timely completion of the investi-
gation.” 19 U.S.C. § 1677m(a). The court therefore rejects the argu-
ments that any baselines supposedly created in cases interpreting §
1677f-1(c)(2) should be transported into the 19 U.S.C. § 1677m(a)
analysis on the basis that § 1677m(a) requires a “higher threshold”
before Commerce may refuse to perform an individual examination.

The court’s understanding of the problem addressed by Grobest,
namely the risk that Commerce effectively was eliminating 19 U.S.C.
§ 1677m(a) from the statute (either as a legal matter or a practical
matter), similarly informs its analysis of the argument that the bur-
dens cited by the agency in this case largely mirror the burdens
rejected in Grobest II. Had the court accepted the agency’s arguments
in Grobest II, the standard for declining to review voluntary respon-
dents would have been so low that Commerce would be able to justify
its refusal to consider voluntary requests in nearly every single case.
That is not the case here. Although many of the burdens cited by
Commerce in this case mirror the burdens cited in Grobest II, there
are two key distinctions.

First, this case involves an investigation. In investigations, Com-
merce’s statutory deadlines for completing the administrative pro-
ceedings are shortened. Compare 19 U.S.C. §§ 1673b, 1673d, with 19
U.S.C. § 1675. Commerce must initially familiarize itself with the
product and respondents, and verification of all information relied
upon is required, whereas verification in reviews is needed only under
certain circumstances. 19 U.S.C. § 1677m(i). Commerce noted that
accepting additional respondents would require additional on-site
verifications in Korea and possibly the United States. See Voluntary
Respondent Memo at 7. As Commerce explained, “[i]n investigations,
we have less time in which to complete more work when considering
the vast quantity of previously unknown information submitted to
us.” Id. at 5. Thus, the burden placed on Commerce in this case is not
typical of every administrative proceeding, although it may be typical
of many investigations.
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Second, this case was part of a number of investigations concur-
rently initiated regarding OCTG. Commerce noted that “the Depart-
ment is currently handling 11 concurrent AD and CVD investigations
on OCTG from various countries.” Id. at 6. The SAA specifically notes
that

[a]lthough Commerce . . . will not discourage voluntary re-
sponses and will endeavor to investigate all firms that volun-
tarily provide timely responses in the form required, in certain
cases (including cases involving the same product from multiple

countries) where the number of exporters or producers is par-
ticularly high, Commerce may decline to analyze voluntary re-
sponses because it would be unduly burdensome and would
preclude the completion of timely investigations or reviews.

H.R. Doc. No. 103–316, vol. 1, at 873, 1994 U.S.C.C.A.N. at 4201
(emphasis added). The fact that Commerce was handling numerous
OCTG investigations is a pertinent factor the court takes into con-
sideration. Although Commerce limited the number of respondents
examined in each case, the total number of respondents examined
was large. There is no indication that Commerce faced a similar
situation in Grobest.

Because of the concurrent investigations into the same product and
the fact that Commerce is required to do more work in less time when
conducting such investigations, Commerce has shown that the bur-
den of reviewing a voluntary respondent in this case would exceed the
typical burden Commerce faces in other administrative proceedings.
On the facts of this case, Commerce’s determination that it would be
unduly burdensome to examine any additional respondents was sup-
ported by substantial evidence and was otherwise in accordance with
law. See Grobest II, 853 F. Supp. 2d at 1365 (“When Commerce can
show that the burden of reviewing a voluntary respondent would
exceed that presented in the typical antidumping or countervailing
duty review, the court will not second guess Commerce’s decision on
how to allocate its resources.”).15

15 The court rejects ILJIN’s arguments regarding why fairness required it to be selected as
a voluntary respondent. Commerce provided an adequate explanation for why examination
of any additional respondents would have been unduly burdensome, and nothing in 19
U.S.C. § 1677m(a) suggests an extraordinary need to accommodate voluntary respondents
in order to ensure that margins are representative beyond that required in mandatory
respondent selection.

74 CUSTOMS BULLETIN AND DECISIONS, VOL. 49, NO. 38, SEPTEMBER 23, 2015



II. Constructed Value Profit

Plaintiffs argue that Commerce committed a multitude of errors
regarding Commerce’s calculation of CV profit, which can be distilled
down to two general arguments.16 First, Commerce should not have
used the financial statement of Tenaris to calculate CV profit. See

HYSCO Br. at 12–46; NEXTEEL Br. at 13–44; Husteel Br. at 16–33,
36–38. Second, assuming that Commerce could use Tenaris’s financial
statement for the purposes of CV profit, Commerce erred in failing to
apply a profit cap. See HYSCO Br. at 46–50; NEXTEEL Br. at 44–49;
Husteel Br. at 33–36. These arguments have merit.

A. Background

When using constructed value to calculate the normal value, the
constructed value is to include “the actual amounts incurred and
realized by the specific exporter or producer being examined... for
selling, general, and administrative expenses, and for profits, in con-
nection with the production and sale of a foreign like product, in the
ordinary course of trade, for consumption in the foreign country.” 19
U.S.C. § 1677b(e)(2)(A). If such data is unavailable, however, Com-
merce must resort to one of three alternatives for calculating an
appropriate amount for selling, general, and administrative ex-
penses, and profits:

(i) the actual amounts incurred and realized by the specific
exporter or producer being examined in the investigation or
review for selling, general, and administrative expenses, and for
profits, in connection with the production and sale, for consump-
tion in the foreign country, of merchandise that is in the same
general category of products as the subject merchandise,

(ii) the weighted average of the actual amounts incurred and
realized by exporters or producers that are subject to the inves-
tigation or review (other than the exporter or producer described
in clause (i)) for selling, general, and administrative expenses,
and for profits, in connection with the production and sale of a
foreign like product, in the ordinary course of trade, for con-
sumption in the foreign country, or

(iii) the amounts incurred and realized for selling, general, and
administrative expenses, and for profits, based on any other

16 ILJIN, SeAH, and AJU Besteel did not independently brief this issue beyond arguing that
because their rates were based on the margins assigned to NEXTEEL and HYSCO, any
change to the NEXTEEL or HYSCO margins should apply to them. ILJIN Br. at 15, 37–38;
SeAH Br. at 2–3, 6; AJU Besteel Br. at 2. Accordingly, they have adopted the arguments
presented by Husteel, NEXTEEL, and HYSCO pertaining to this issue. ILJIN Br. at 15,
37–38; SeAH Br. at 2–3, 6; AJU Besteel Br. at 2.
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reasonable method, except that the amount allowed for profit
may not exceed the amount normally realized by exporters or
producers (other than the exporter or producer described in
clause (i)) in connection with the sale, for consumption in the
foreign country, of merchandise that is in the same general
category of products as the subject merchandise, [i.e., what is
commonly referred to as the “profit cap.”]

19 U.S.C. § 1677b(e)(2)(B). The court will refer to these alternatives
as “alternative (i),” “alternative (ii),” and “alternative (iii),” respec-
tively. In this case, Commerce determined that the data to calculate
a profit figure under § 1677b(e)(2)(A) was unavailable and therefore it
had to rely on one of the alternatives listed in § 1677b(e)(2)(B).17 I&D

Memo at 14.

For the Preliminary Determination, Commerce considered three
possible options for CV profit: “[(1)] the profit reflected in the audited
financial statements for seven Korean OCTG producers, [(2)] the
profit earned by HYSCO on its home market sales of non-OCTG pipe
products, and [(3)] the profit for Tenaris, SA (Tenaris), an Argentinian
global producer and seller of OCTG,” as described in a research paper
prepared by a student at the University of Iowa School of Manage-
ment. Preliminary I&D Memo at 22. Commerce noted that “all three
options have their limitations.” Id. For the profit on HYSCO’s home
market sales of non-OCTG pipes, Commerce noted that this profit
“reflect[ed] the profit on pipe products typically used in the construc-
tion industry, as opposed to the OCTG products used in the special-
ized oil and gas industry.” Id. “Likewise, the profit reflected in the
Korean OCTG producers’ financial statements reflect the profits on
the same non-OCTG pipe products, as well as the profits on OCTG
sales predominantly to the United States.” Id. Regarding the Tenaris
profit information, Commerce explained that although the informa-
tion reflected predominantly OCTG sales, “it represents neither pro-
duction nor sales in the market under consideration” and “is based on
a research paper containing a disclaimer statement regarding its
accuracy.” Id.

After considering the relative strengths and weaknesses of the
various profit sources, Commerce preliminarily decided to base HY-
SCO’s CV profit on HYSCO’s profit on home market sales of non-
OCTG pipe, pursuant to alternative (i). Id. For NEXTEEL, Commerce
preliminarily decided to base CV profit on the profit earned by six
Korean OCTG producers that earned a profit, pursuant to alternative

17 No party has suggested that Commerce could have or should have calculated a profit
figure pursuant to § 1677b(e)(2)(A).
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(iii). Id. Commerce noted that “after the preliminary determination,
we intend to continue to explore other possible options for CV profit
for both respondents.” Id.

Following the Preliminary Determination, Commerce issued a
supplemental questionnaire to NEXTEEL, requesting a breakdown
of its costs and sales figures by product type (e.g., standard pipe, line
pipe, OCTG) and by country to which it sold its products (e.g., U.S.,
Korea, Canada). See NEXTEEL’s Third Suppl. Section D Question-
naire Resp., CD 264 (Mar. 6, 2014). On March 21, 2014, U.S. Steel
submitted a large amount of new factual information under 19 C.F.R.
§ 351.301(c)(1)(v), purporting to “rebut, clarify, or correct” evidence
that was submitted by NEXTEEL in response to Commerce’s ques-
tionnaire. See U.S. Steel’s Comments re: NEXTEEL’s Third Suppl.
Section D Questionnaire Resp., CD 303 (Mar. 21, 2014); U.S. Steel
Resp. to Obj. of NEXTEEL at 1–2 & n.1, PD 366 (Apr. 2, 2014).
Included in U.S. Steel’s submission was Tenaris’s 2012 financial
statement. See id. at Ex. P. NEXTEEL promptly requested that Com-
merce reject the information as untimely on the grounds that the
information did not rebut, clarify, or correct the information con-
tained in NEXTEEL’s response. NEXTEEL’s Req. to Reject Untimely
New Factual Information at 1–2, PD 354 (Mar. 27, 2014) (“Req. to
Reject Untimely Information”).

For the Final Determination, Commerce relied on the profit con-
tained in Tenaris’s 2012 financial statement to calculate CV profit for
both NEXTEEL and HYSCO pursuant to alternative (iii). I&D Memo

at 14. Commerce rejected NEXTEEL’s claim that the information was
untimely new factual information rather than rebuttal information.
Id. at 29. Commerce concluded that U.S. Steel’s submission was
rebuttal evidence, because NEXTEEL’s data could be used for pur-
poses of calculating CV profit, and the information submitted by U.S.
Steel was for the same purpose. Id. Commerce also explained that it
has discretion to relax its regulations regarding the timely submis-
sion of information as long as parties are not substantially preju-
diced, and it concluded that there was no prejudice because “NEX-
TEEL and HYSCO had an opportunity to submit rebuttal
information... had they chosen to do so.” Id. at 29–30.

Commerce determined that it could not rely upon alternative (i) for
HYSCO, as it had in the Preliminary Determination, because HYS-
CO’s non-OCTG pipe products, such as line pipe and standard pipe,
did not fall within the “same general category of products” as required
to apply alternative (i). See I&D Memo at 18–19. Commerce high-
lighted the fact that OCTG are used in down-hole applications re-

77 CUSTOMS BULLETIN AND DECISIONS, VOL. 49, NO. 38, SEPTEMBER 23, 2015



quiring that they withstand harsh conditions and are sold to the oil
and gas exploration industry, which had seen an uptick in activity
and demand. Id. at 17–19. Line pipe and standard pipe, however, are
not used in down-hole applications, and the Korean producers sold
their non-OCTG pipe products primarily to the Korean construction
industry, which generally is unable and unwilling to pay the price
premium paid in the oil and gas industry and which had seen slug-
gish activity during the period of investigation (“POI”). Id. at 17–18.
Commerce also noted that OCTG require different grades of steel, are
subjected to different testing and certification requirements, and are
generally connected in ways that are different from non-OCTG prod-
ucts. See id. Commerce therefore had to resort to alternative (iii) for
calculating a CV profit for both mandatory respondents.18

In considering the various alternatives for calculating CV profit
pursuant to alternative (iii), Commerce determined that the profit
reflected in Tenaris’s financial statement represented the best infor-
mation available. See id. at 23. Commerce rejected the respondents’
arguments that it should rely on the profit reflected in the financial
statements of the various Korean OCTG producers, because the ma-
jority of their sales were of non-OCTG pipe outside of the same
general category of products and the sales of OCTG imbedded in those
statements were primarily the allegedly dumped sales to the United
States.19 See id. at 20. Commerce explained that “[a]s OCTG is a very
specialized premium product used exclusively in the oil and gas
exploration industry with significant quality differences, different
end uses, different end customers, and different demand patterns
than those of non-OCTG pipe, it is important that we rely on a source
that closely reflects such product.” Id. at 20–21 (footnote omitted).
Commerce preferred the financial statement of Tenaris, because its
sales consisted primarily of OCTG and the majority of its OCTG sales
were to non-U.S. customers. Id. at 19, 21. Commerce further reasoned
that “[b]ecause Tenaris is an OCTG producer that sells OCTG in
significant quantities, and in virtually every market in which OCTG
is sold, we find its average profit experience is representative of sales
of OCTG across a broad range of different geographic markets.” Id. at
21.

18 Commerce determined that it could not rely on alternative (ii), because there were no
other respondents subject to the investigation. I&D Memo at 15–16. The parties do not
contest this conclusion.
19 Commerce also considered and rejected using the financial statements of four Indian
companies. See I&D Memo at 19–20. No party has suggested that Commerce should have
used the profit contained in any of these financial statements to calculate CV profit.
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Commerce also determined that it was unable to calculate and
apply a profit cap under alternative (iii), because Commerce did “not
have home market profit data for other exporters and producers in
Korea of the same general category of products.” Id. Whereas the six
Korean OCTG producers used to calculate NEXTEEL’s CV profit for
the Preliminary Determination had an average profit margin of 5.30%
and the revised CV profit rates calculated by the petitioners for the
petition were between 7.19% and 7.22%, Tenaris’s profit rate was
26.11%. Compare Preliminary Constructed Value Calculation Adjust-
ments for NEXTEEL at 2–3, CD 234 (Feb. 14, 2014), and Petitioner’s
Resp. to July 8, 2013 Questionnaire re: Volume IV of the Petition at
Ex. IV-34, Attach. Suppl. F, PD 14–16 (July 12, 2013), with I&D Memo

at 7.

B. Use of Tenaris’s Financial Statement Under Alternative

(iii)

HYSCO, NEXTEEL, and Husteel argue that Commerce’s use of
Tenaris’s profit to calculate CV profit was unsupported by substantial
evidence and unlawful. They contend that the profit data used by
Commerce was untimely and should have been rejected. See HYSCO
Br. at 43–46; NEXTEEL Br. at 44; Husteel Br. at 11, 18 n.5. They
further contend that even if it was properly allowed on the record,
Commerce should have used either the profit earned by the manda-
tory respondents’ on their home market sales of OCTG and/or non-
OCTG pipe products or the average profit earned by the Korean
OCTG producers. They assert that Commerce’s reasoning for declin-
ing to use this data, namely that the line pipe and standard pipe sold
by the Korean producers in the Korean market were not in the same
general category of products as OCTG, was unsupported by substan-
tial evidence and contrary to prior Commerce decisions. See HYSCO
Br. at 16–28; NEXTEEL Br. at 17–29; Husteel Br. at 20–24. They also
argue that Commerce was required to use this data, which was based
on production and sales in Korea, over the Tenaris profit data, which
did not reflect production or sales in Korea. See HYSCO Br. at 12–15,
28–30; NEXTEEL Br. at 13–17, 29–31; Husteel Br. at 25–29. HYSCO,
NEXTEEL, and Husteel further highlight certain features of Tena-
ris’s OCTG products and business operations that distinguish it from
the Korean OCTG producers and that render Tenaris’s profit rate
aberrational and unrepresentative of what the Korean respondents
could expect in selling to the Korean market; according to plaintiffs,
the profit earned on sales of pipe products in Korea by Korean pro-
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ducers is more representative of the respondents’ commercial experi-
ences. HYSCO Br. at 30–43; NEXTEEL Br. at 31– 44; Husteel Br. at
29–33.

i. Timeliness of the Tenaris Financial Statement

Commerce’s regulations provide that a party may submit “factual
information to rebut, clarify, or correct factual information contained
in [a supplemental] questionnaire response” within ten days. 19
C.F.R. § 351.301(c)(1)(v). Thus, if U.S. Steel’s information rebutted,
clarified, or corrected factual information contained in NEXTEEL’s
questionnaire response, it was filed on time. If U.S. Steel’s factual
information did not fall within this category of rebuttal information,
however, it should have been considered factual information not oth-
erwise specifically accounted for in § 351.301(c), and it should have
been filed at least thirty days before the Preliminary Determination.
See 19 C.F.R. § 351.301(c)(5).

The government and petitioners assert that Commerce reasonably
concluded that the factual information submitted by U.S. Steel, in-
cluding the Tenaris financial statement, rebutted clarified, or cor-
rected information submitted by NEXTEEL in its Third Supplemen-
tal Section D Questionnaire Response. Gov. Br. at 55–56; U.S. Steel
Resp. at 64–66; Def.-Intvnr. Maverick Tube Corp.’s Resp. to Pls.’ Brs.
in Supp. of Their Mots. for J. upon the Agency R. 43–44, ECF No. 153
(“Maverick Resp.”). They contend that the data contained in NEX-
TEEL’s response could be used to calculate a CV profit margin and
they point to Commerce’s statement in the Preliminary I&D Memo

that it would continue to explore other possible options for CV profit
as supporting U.S. Steel’s belief that the supplemental questionnaire
was aimed at obtaining information to be used to calculate CV profit.
Gov. Br. at 55–56; U.S. Steel Resp. at 64–66. Because the information
contained in NEXTEEL’s response was pertinent to CV profit, the
information submitted by U.S. Steel was properly considered rebuttal
evidence, as this information was also pertinent to calculating a CV
profit margin. Gov. Br. at 55–56; U.S. Steel Resp. at 64–66; Maverick
Resp. at 43–44. The court disagrees.

The regulations do not define “factual information to rebut, clarify,
or correct,” and thus Commerce’s interpretation is given deference as
long as it is reasonable. See Baroque Timber Indus. (Zhongshan) Co.

v. United States, 925 F. Supp. 2d 1332, 1350 (CIT 2013). “Rebuttal
evidence” is generally understood to be “evidence offered to disprove
or contradict the evidence presented by an opposing party.” Black’s

Law Dictionary (10th ed. 2014). The information submitted by U.S.
Steel does not appear to satisfy this general understanding. NEX-
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TEEL was asked to break down its costs and sales by country of sale
and product type. Little if anything in U.S. Steel’s factual submission,
and especially the evidence in Tenaris’s 2012 financial statement,
disproves or contradicts NEXTEEL’s answers to those questions.
Rather, U.S. Steel’s submission constituted a substitute data source
that Commerce could use to calculate CV profit.

That such evidence should not be considered rebuttal evidence is
supported by Commerce’s treatment of similar data in other cases. In
the non-market economy (“NME”) context, Commerce must use sur-
rogates to value the respondent’s factors of production, including an
amount for profit. See 19 U.S.C. § 1677b(c)(1). The use of a surrogate
profit margin in the NME context and a CV profit margin based on
another company’s profit serve a very similar purpose, namely to
calculate an amount for profit that the respondent could have been
expected to earn if it had reliable home market sales data. In the
NME context, however, substitute surrogate information is not con-
sidered rebuttal evidence. Commerce’s regulations specifically pro-
vide that “[a]n interested party may not submit additional, previously
absent-from-the-record alternative surrogate value information” as
rebuttal information in order to value factors of production. 19 C.F.R.
§ 351.301(c)(3)(iv); see also Definition of Factual Information and

Time Limits for Submission of Factual Information, 78 Fed. Reg.
21,246, 21,248 (Dep’t Commerce Apr. 10, 2013) (“Definition of Factual

Information”) (“We also note that all interested parties may submit
factual information to rebut, clarify, or correct factual information to
value factors, as long as that information is submitted solely for

rebuttal and not for purposes of establishing new surrogate values.”
(emphasis added)). Prior to Commerce explicitly including this limi-
tation on rebuttal evidence in the regulations, Commerce’s position
had been that the regulation for submitting rebuttal evidence did not
allow a party to submit substitute surrogate value information. See

Baroque Timber, 925 F. Supp. 2d at 1350. The court upheld this
interpretation, explaining that “Commerce’s interpretation is . . .
consistent with the purpose of the subsection, which is to respond to
factual information that has been placed on the record, not to expand
the scope of the record.” Id. The court also explained that excluding
new surrogate value data “prevents Commerce from facing a scenario
in which either a party has no opportunity to rebut, clarify, or correct
new surrogate values submitted in a rebuttal, or Commerce must
accede to rolling rebuttals while also complying with the statutory
deadlines for completing investigations and reviews.” Id. Commerce
mentioned similar concerns when it revised its regulations to explic-
itly prevent new surrogate value information from being submitted as

81 CUSTOMS BULLETIN AND DECISIONS, VOL. 49, NO. 38, SEPTEMBER 23, 2015



rebuttal information. See Definition of Factual Information, 78 Fed.
Reg. at 21,248.

The same concerns and reasoning apply in this case. The Tenaris
profit data did not cast doubt on NEXTEEL’s answers. Rather, U.S.
Steel offered a new alternative for valuing NEXTEEL’s profit. Com-
merce’s determination that this constituted rebuttal information does
not accord with the general understanding of “rebuttal evidence,” is
contradicted by its regulations and practice when facing similar situ-
ations, and effectively means there is no distinction between rebuttal
evidence and any new factual information. The court therefore holds
that Commerce’s determination that Tenaris’s financial statement
constituted rebuttal evidence was unreasonable.

The court’s conclusion is bolstered by the fact that treating the
submission of substitute CV profit valuation information as rebuttal
evidence is also inconsistent with the limits Commerce places on
responding to rebuttal evidence. Under Commerce’s regulations, only
the party that submitted the original information may respond to the
rebuttal information. 19 C.F.R. § 351.301(c)(1)(v). The submission of
Tenaris’s financial statement as a possible CV profit source, however,
was relevant to all Korean producers, and fairness suggests that all
parties should have an opportunity to respond to this kind of infor-
mation. When rebuttal information is limited to submitting data that
actually rebuts, clarifies, or corrects data submitted by a party, the
original submitter will be in the best position to respond to the
rebuttal evidence, and this fairness concern is mitigated. And if in-
formation such as the Tenaris financial statement is properly treated
as factual information covered by § 351.301(c)(5), all parties are given
a chance to respond to it. See 19 C.F.R. § 351.301(c)(5).

Furthermore, the court notes that earlier in the proceedings, U.S.
Steel treated extremely similar information as falling under §
351.301(c)(5). Prior to the Preliminary Determination, U.S. Steel sub-
mitted a research paper regarding Tenaris, which included a profit
margin, to be used as a possible source for CV profit data. U.S. Steel’s
Jan. 16, 2014 Submission of Factual Information at Ex. J, PD 227
(Jan. 16, 2014). U.S. Steel submitted this information pursuant to §
351.301(c)(5) as information not covered by the other provisions of the
regulation, including the provision for submitting rebuttal informa-
tion. Id. at 1–2. U.S. Steel did so despite that fact that NEXTEEL and
HYSCO both had submitted initial and supplemental Section D ques-
tionnaire responses containing information that Commerce could use
to calculate a CV profit rate. NEXTEEL’s Sections C–D Questionnaire
Resp., PD 152–153 (Nov. 5, 2013); NEXTEEL’s Suppl. Section D
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Questionnaire Resp., PD 189 (Dec. 24, 2013); HYSCO’s Sections C–D
Questionnaire Resp., PD 154–157 (Nov. 5, 2013); HYSCO’s Suppl.
Sections A, C & D Questionnaire Resp., PD 206–208 (Jan. 6, 2014);
see also Enforcement and Compliance Antidumping Manual, Ch. 4 at
7–8, (Mar. 16, 2015), available at http://enforcement.trade.gov/
admanual/2015/Chapter%2004%20Questionnaires.pdf (last visited
Aug. 27, 2015) (“In market economy cases we request a response to
section D if CV is, or is likely to be, used as [normal value] and/or if
we decide to investigate whether foreign market sales are made at
prices below the COP.”). U.S. Steel’s actions lend further confirmation
of the court’s conclusion.

The court holds that Commerce unreasonably concluded that Tena-
ris’s financial statement constituted evidence rebutting, clarifying, or
correcting the information NEXTEEL submitted in its supplemental
questionnaire response, and under the applicable regulation this
evidence should have been rejected as untimely.

ii. Prejudice

The government and petitioners argue that even if the evidence
submitted by U.S. Steel were untimely, plaintiffs did not show that
they were substantially prejudiced by Commerce allowing the infor-
mation to remain on the record. Gov. Br. at 57–59; U.S. Steel Resp. at
67–70; Maverick Resp. at 45. They contend that respondents were not
substantially prejudiced because they were on notice that Commerce
would seek additional CV information, they had an opportunity to
submit further rebuttal evidence but chose not to do so, and they had
an opportunity to argue against the use of Tenaris’s financial state-
ment in their case briefs. Gov. Br. at 57–59; U.S. Steel Resp. at 67–70;
Maverick Resp. at 45. The court rejects this contention.

The fact that Commerce indicated that it intended to explore other
possible options for CV profit says nothing as to whether the Tenaris
financial statement was properly placed on the record and/or whether
plaintiffs were prejudiced by Commerce allowing the submission in
violation of its regulations. Commerce did not invite parties to submit
alternative CV profit sources. Had it done so, Commerce’s proclama-
tion that it intended to explore alternative CV profit sources might
have some relevance.

The court also rejects the contention that plaintiffs had an adequate
opportunity to submit additional evidence to either undercut or serve
as an alternative to the Tenaris data. First, Commerce’s regulation
only permits the original submitter of the information sought to be
“rebutted,” in this instance NEXTEEL, to respond to rebuttal evi-
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dence. 19 C.F.R. § 351.301(c)(1)(v). HYSCO and the other plaintiffs
did not have such an opportunity. Furthermore, NEXTEEL only had
seven days to offer any such evidence. Id. Expecting NEXTEEL to
adequately respond to the amount of information U.S. Steel filed
within a week is unreasonable, especially when that information did
not directly pertain to NEXTEEL’s own data.

Apparently recognizing the obvious shortcomings of this supposed
opportunity to submit rebuttal information pursuant to 19 C.F.R. §
351.301(c)(1)(v), the government and petitioners contend that plain-
tiffs could and should have asked Commerce for an opportunity to
place additional information on the record and/or for an extension of
time to submit any additional evidence it wished to present. Gov. Br.
at 57–59; U.S. Steel Resp. at 68–70; Maverick Resp. at 45. 19 C.F.R.
§ 351.301(a) states that Commerce “may . . . provide additional op-
portunities to submit factual information.” And 19 C.F.R. § 351.302(b)
provides that Commerce “may, for good cause, extend any time limit
established” in Commerce’s regulations, unless precluded by statute.
Here, theoretical options, however, are insufficient to defeat plaintiffs’
objection.

First, the court notes that these are the avenues that U.S. Steel
should have pursued if it wanted to submit its new factual informa-
tion, including the Tenaris financial statement. Commerce’s decision
to allow this untimely evidence onto the record should not force
parties that had complied with Commerce’s deadlines to seek discre-
tionary relief from Commerce to file additional evidence to rebut the
untimely evidence. Second, and more importantly, it was not clear
whether plaintiffs needed to avail themselves of this option. On
March 27, 2014, less than a week after U.S. Steel filed the untimely
submission, NEXTEEL filed a request with Commerce that the infor-
mation be rejected. Req. to Reject Untimely Information at 1–2.
Commerce failed to respond to this request until the Final Determi-

nation. As explained, the information should have been rejected, but
had a request for an extension of time been made by U.S. Steel and
accepted, and had the information been submitted and accepted un-
der the proper provision, 19 C.F.R. § 351.301(c)(5), Commerce would
have issued a schedule providing deadlines for the submission of
information to rebut, clarify, or correct it. See 19 C.F.R. §
351.301(c)(5)(ii). Under this scenario, all parties would have been
notified that the information was on the record and would have
known that they needed to respond to it. In this case, however,
because the information was improperly submitted as rebuttal evi-
dence and Commerce failed to rule on the request to reject it, plain-
tiffs were left to guess whether Commerce would accept or reject the
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information and speculate as to how Commerce would use the evi-
dence (for example, whether Commerce would consider it solely to
cast doubt on the use of NEXTEEL’s data for CV profit, or whether
Commerce would consider it as a substitute surrogate for CV profit).
By waiting until the Final Determination to rule on whether the
evidence was properly submitted, Commerce placed plaintiffs in a
difficult and undesirable situation, where the scope of the record was
unclear. If Commerce had made clear that it considered the informa-
tion timely filed earlier in the proceedings, the government and pe-
titioners’ argument might have carried more weight.

Finally, the fact that plaintiffs were able to comment on the Tenaris
financial statement does not eliminate the prejudice they suffered by
Commerce allowing the information onto the record. Plaintiffs did not
have a sufficient opportunity to submit evidence that would have
either undermined the information contained in U.S. Steel’s submis-
sion or acted as an alternative CV profit source. The arguments that
plaintiffs could make in their case briefs thus were limited. Given the
proper notice and opportunity to respond to the information, plaintiffs
could have conducted a more robust attack on its suitability to serve
as the CV profit source in this case.

This case is distinguishable from the cases cited by the government
in support of its contention that there was no prejudice. In the cases
cited by the government, there was a technical deficiency in the
proceedings, but all parties had a full opportunity to respond. See Am.

Farm Lines v. Black Ball Freight Serv., 397 U.S. 532, 537–38 (1970)
(application for temporary operating authority submitted to Inter-
state Commerce Commission failed to contain certain specific pieces
of information, but parties opposing grant of authority able to make
precise and informed objections to the application); Pam, S.p.A. v.

United States, 463 F.3d 1345, 1346–47, 1349 (Fed. Cir. 2006) (failure
to serve foreign producer with request for review, but producer re-
ceived actual and constructive notice of the proceedings and received
multiple extensions of time during the proceedings to respond);
Kemira Fibres Oy v. United States, 61 F.3d 866, 871, 875 (Fed. Cir.
1995) (Commerce failed to follow regulations in seeking comment
from domestic producers as to whether order should be revoked, but
foreign producer not prejudiced by delay except to extent that dump-
ing order remained in effect). In those cases, the complaining parties
also asserted that these technical errors rendered the entirety of the
agency’s actions void, thus leaving the agency unable to act. See Am.

Farm Lines, 397 U.S. at 536; Pam, S.p.A., 463 F.3d at 1347; Kemira

Fibres, 61 F.3d at 871.
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In this case, the error affected a key component of the respondents’
dumping margins. Tenaris’s profit margin of 26.11% was far greater
than the Korean profit margins relied upon by Commerce in the
Preliminary Determination, which averaged 5.30%, and was the main
factor in the increase in the respondents’ dumping margins from zero
in the Preliminary Determination to 17.75% and 9.89% in the Final

Determination. As explained, plaintiffs were prejudiced because their
need and ability to respond to the untimely filed information was
murky at best. Additionally, the public “harm” that would result from
enforcing Commerce’s regulations seems negligible. Commerce’s abil-
ity to remedy any unfair trade practices would not be impeded.
Rather, Commerce simply would have been left with fewer options for
the purposes of calculating a CV profit. And although petitioners
obviously would prefer that the Tenaris data be used because it would
result in higher dumping margins, it appears that petitioners could
have submitted the same information by the regulatory deadlines,
and thus the prejudice to them caused by enforcing Commerce’s
deadlines for submitting factual information would be of their own
making.20

20 The court is also cognizant of the fact that Commerce’s decision to use this data resulted
in an apparent deviation from its prior practice in calculating CV profit. Commerce on prior
occasions had relied on sales of non-OCTG pipes to calculate CV profit. See Oil Country

Tubular Goods, Other Than Drill Pipe, from Korea: Preliminary Results of Antidumping

Duty Administrative Review, 72 Fed. Reg. 51,793, 51,796 (Dep’t Commerce Sept. 11, 2007)
(using financial statement of SeAH to calculate Husteel’s CV profit), unchanged in Oil

Country Tubular Goods, Other Than Drill Pipe, from Korea: Final Results of Antidumping

Duty Administrative Review, 73 Fed. Reg. 14,439 (Dep’t Commerce Mar. 18, 2008); Certain

Oil Country Tubular Goods from Mexico; Preliminary Results of Antidumping Duty Admin-

istrative Review and Partial Rescission, 71 Fed. Reg. 27,676, 27,679 (Dep’t Commerce May
12, 2006) (“[W]e based our profit calculations and indirect selling expenses on the income
statement of Hylsa’s tubular products division, a general pipe division that produces OCTG
and products in the same general category.”), unchanged in Notice of Final Results and

Partial Rescission of Antidumping Duty Administrative Review: Certain Oil Country Tubu-

lar Goods from Mexico, 71 Fed. Reg. 54,614 (Dep’t Commerce Sept. 18, 2006). In fact, earlier
in the proceedings, Commerce’s questionnaires to the respondents specifically referred to
their standard and line pipe products as goods that were in the “same general category of
products.” Department’s NEXTEEL Suppl. Section D Questionnaire at 11, PD 170 (Nov. 26,
2013); Department’s HYSCO Suppl. Section D Questionnaire at 11, PD 173 (Dec. 4, 2013).
Moreover, this appears to be the first time that Commerce had relied upon a CV profit
source that was not based on either production or sales in the home market. See Pl.
NEXTEEL’s Reply Br. in Supp. of Its Rule 56.2 Mot. for J. upon the Agency R. 8–9, ECF No.
195. The court recognizes that Commerce might have legitimate justifications for this
departure, but it does not change the fact that Commerce used data that was submitted late
to come to a conclusion that was seemingly at odds with its prior practice, with the result
being a large increase in the respondents’ dumping margins sufficient to support an order.
This is a make or break issue and Commerce should do its utmost to be fair in such
circumstances.

86 CUSTOMS BULLETIN AND DECISIONS, VOL. 49, NO. 38, SEPTEMBER 23, 2015



In conclusion, the court determines that this was not a simple
technical violation that can be overlooked, but rather plaintiffs were
substantially prejudiced by Commerce’s acceptance and use of U.S.
Steel’s untimely submitted new factual information. On remand,
Commerce may simply remove this information from the record and
reconsider its CV profit determination based on the information that
was submitted in accordance with the regulatory deadlines. Alterna-
tively, Commerce must determine if and how, at this late date, the
prejudice caused by accepting the Tenaris financial statement in
violation of the regulations can be rectified.

iii. Commerce’s Choice of Tenaris’s Data Over the Korean

Producers’ Data

Because the court is remanding for Commerce to either remove the
Tenaris financial statement or to otherwise counter the prejudice to
plaintiffs, the court deems it unnecessary to decide the bulk of the
other arguments raised by plaintiffs regarding why the various
sources of Korean data should have been used instead of the Tenaris
data. These arguments may be rendered moot following remand, and
many of the arguments presented in the briefs likely would have been
made more forcefully if plaintiffs had been given a fully adequate
opportunity before the agency to cast doubt on the Tenaris data’s
suitability as a CV profit source.

The court does hold, however, that Commerce must readdress its
“same general category of products” determination on remand, as
certain aspects of its reasoning suggest that it has impermissibly
interpreted that term in making its determination. Specifically, al-
though Commerce’s explanation that Korean non-OCTG pipe prod-
ucts were sold to the construction industry (in other words, they have
different users and uses than OCTG) appears to be one factor Com-
merce reasonably could consider in determining that non-OCTG pipe
products are not in the same general category of products, the specific
market conditions within those industries seems to be an irrelevant
consideration. See I&D Memo at 17–19. Commerce’s reasoning ap-
pears to suggest that the weak demand in the construction industry
coupled with the strong demand in the oil and gas industry was an
important factor in its consideration. See id. Such logic, however,
suggests that if demand in the construction industry had been strong
during the POI while demand in the oil and gas industry had been
weak, Commerce’s conclusion regarding the same general category of
products might have been different. This would suggest a product
might be within the same general category of products one year, but
outside of that category the next year because of general market
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conditions in the industry. The court has strong doubts that the
general category of products can be defined by such temporary fac-
tors.

The court additionally has doubts regarding Commerce’s reliance
on the testing and certification requirements for OCTG. See id. at 18.
If non-OCTG pipe products met those testing and certification re-
quirements, it seems that they would be classified as OCTG. The SAA
indicates that the “same general category of products” “encompasses
a category of merchandise broader than the ‘foreign like product.’”
SAA, H.R. Doc. No. 103–316, vol. 1, at 840, 1994 U.S.C.C.A.N. at
4176. Commerce’s reasoning seems to suggest that because non-
OCTG pipe cannot be classified as OCTG, then it cannot be within the
same general category of products. Commerce thus appears to have
limited the same general category of products to the foreign like
product.

On remand, Commerce must either omit these considerations from
its analysis or provide an adequate explanation as to why these are
appropriate factors for it to consider in determining what products
fall within the same general category of products as OCTG.

C. Profit Cap

HYSCO, NEXTEEL, and Husteel argue that Commerce also erred
by failing to apply a profit cap when it relied upon the profit from
Tenaris’s financial statement for CV profit pursuant to alternative
(iii). They assert that Commerce’s reasoning for declining to apply the
cap, namely that there was no data on the record regarding the profits
normally earned by Korean producers on sales of merchandise in the
same general category of products, was unsupported by substantial
evidence. HYSCO Br. at 47, 50; NEXTEEL Br. at 45–46, 48; Husteel
Br. at 34–36. They further assert that even if Commerce reasonably
concluded that non-OCTG pipe does not fall within the same general
category of products, Commerce was still required to attempt to apply
a profit cap on the basis of the facts available. HYSCO Br. at 47–50;
NEXTEEL Br. at 46, 48–49; Husteel Br. at 34–35. HYSCO, NEX-
TEEL, and Husteel emphasize the importance of applying a profit cap
in this case because of the allegedly aberrational profit margin Tena-
ris earned, which was not based on production or sales of OCTG in
Korea. HYSCO Br. at 48–49; NEXTEEL Br. at 46–48; Husteel Br. at
36.

Because the court is remanding the use of Tenaris’s financial state-
ment to value a CV profit figure for the mandatory respondents, it
need not discuss this issue in great detail. On remand, Commerce
may decide to rely on the data plaintiffs suggest should be used as a
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profit cap in order to calculate CV profit. On the other hand, the court
finds it appropriate to give Commerce some guidance on this issue
should it continue to rely on the Tenaris financial statement pursuant
to alternative (iii) and continue to find that the non-OCTG products
sold by the Korean producers in Korea do not fall within the same
general category of products as the subject merchandise.

When Commerce used Tenaris’s financial statement to calculate a
CV profit amount, it relied on alternative (iii), which provides that
Commerce may use

the amounts incurred and realized for selling, general, and ad-
ministrative expenses, and for profits, based on any other rea-
sonable method, except that the amount allowed for profit may

not exceed the amount normally realized by exporters or produc-

ers (other than the exporter or producer described in clause (i)) in

connection with the sale, for consumption in the foreign country,

of merchandise that is in the same general category of products

as the subject merchandise. . . .

19 U.S.C. § 1677b(e)(2)(B)(iii) (emphasis added). The government and
petitioners argue that Commerce lacked record evidence regarding
“the amount normally realized by exporters or producers . . . in
connection with the sale, for consumption in the foreign country, of
merchandise that is in the same general category of products as the
subject merchandise.” Gov. Br. at 48–49; Maverick Resp. at 42; U.S.
Steel Resp. at 56–57. In support of Commerce’s decision to apply
alternative (iii) without a profit cap, they cite to the following passage
in the SAA:

The Administration also recognizes that where, due to the ab-
sence of data, Commerce cannot determine amounts for profit
under alternatives (1) and (2) or a “profit cap” under alternative
(3), it might have to apply alternative (3) on the basis of “the
facts available.” This ensures that Commerce can use alterna-
tive (3) when it cannot calculate the profit normally realized by
other companies on sales of the same general category of prod-
ucts.

SAA, H.R. Doc. No. 103–316, vol. 1, at 841, 1994 U.S.C.C.A.N. at
4177. According to the government and petitioners, this passage
indicates that Commerce had the authority to apply alternative (iii)
without calculating a profit cap. Gov. Br. at 48; Maverick Resp. at
41–42; U.S. Steel Resp. at 56–57, 60.

Even assuming that Commerce reasonably concluded that the re-
cord lacked data regarding the profit normally realized by Korean
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producers on Korean sales of merchandise in the same generally
category of products, Commerce still was required to attempt to apply
a profit cap on the basis of the facts available. As explained in Geum

Poong Corp. v. United States, “[i]f Alternative Three without the
profit cap may be used as ‘facts available,’ it would seem a ‘facts
available’ profit cap may also be used.” 25 CIT 1089, 1097, 163 F.
Supp. 2d 669, 679 (2001). “Because the statute mandates the appli-
cation of a profit cap, Commerce cannot sidestep the requirement
without giving adequate explanation even in a facts available sce-
nario.” Id. ; accord Atar, S.r.l. v. United States, 34 CIT 465, 470, 703
F. Supp. 2d 1359, 1364 (2010) (“But even the exception for absence of
record data does not allow Commerce to ignore the profit cap require-
ment entirely when determining constructed value profit. Where the
record lacks data on profit normally realized by other companies on
sales of the same general category of products, Commerce still must
attempt to comply with the profit cap requirement through the use of
facts otherwise available.”), rev’d on other grounds, 730 F.3d 1320
(Fed. Cir. 2013). Even when the record evidence is deficient for the
purposes of calculating the profit cap, Commerce must attempt to
calculate a profit cap based on the facts otherwise available, and it
may dispense with the profit cap entirely only if it provides an ad-
equate explanation as to why the available data would render any cap
based on facts available unrepresentative or inaccurate. See Geum

Poong Corp. v. United States, 26 CIT 322, 324, 193 F. Supp. 2d 1363,
1367 (2002) (“Geum Poong II”).

Contrary to the claims of the government and U.S. Steel, Commerce
failed to provide an adequate explanation as to why it dispensed with
the profit cap. See Gov. Br. at 50–52; U.S. Steel Resp. at 60. The
entirety of Commerce’s discussion regarding the profit cap was lim-
ited to a single sentence. See I&D Memo at 21 (“Lastly, we are unable
to calculate a profit cap for Korea under section (iii) because we do not
have home market profit data for other exporters and producers in
Korea of the same general category of products.”). This explanation
falls far short of the standard expressed in the court’s prior cases. As
best the court can determine, Commerce completely failed to consider
the possibility of applying a facts available profit cap, based on an
erroneous legal conclusion. Commerce certainly did not explain why
the use of such a profit cap would render the CV profit rate unrea-
sonable and unrepresentative for HYSCO and NEXTEEL.

The use of an appropriate profit cap seems especially important in
this case. The goal in calculating CV profit is to approximate the
home market profit experience of the respondents. See Geum Poong
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II, 26 CIT at 327, 193 F. Supp. 2d at 1370. The profit data imbedded
in Tenaris’s financial statement does not appear to be based on any
sales or production in Korea. It therefore appears to be a relatively
poor surrogate for the home market experience. Additionally, record
evidence suggests that Tenaris is a massive producer of OCTG with
production and associated services around the world. See, e.g., U.S.
Steel’s Comments re: NEXTEEL’s Third Suppl. Section D Question-
naire Resp. at Ex. P 6–11, 14. Record evidence also suggests that
Tenaris’s profits are among the highest in the world and that this
profit figure is due in large part to Tenaris’s sales of unique, high-end
OCTG products and global services. See id. at 19–20, 27; U.S. Steel’s
Jan. 16, 2014 Submission of Factual Information at Ex. J 1–3, 5–6.
The Korean producers, on the other hand, appear to be rather modest
in comparison, both in the size of their operations and in the products
and services they offer. See Husteel Br. at 30–32. As Commerce rec-
ognized in the preamble to its own regulations, “the sales used as the
basis for CV profit should not lead to irrational or unrepresentative
results.” Antidumping Duties; Countervailing Duties, 62 Fed. Reg.
27,296, 27,360 (Dep’t Commerce May 19, 1997); see also Thai I-Mei

Frozen Foods Co. v. United States, 32 CIT 865, 883, 572 F. Supp. 2d
1353, 1368 (2008) (“An unreasonably high profit estimate will defeat
the fundamental statutory purpose of achieving a fair comparison
between normal value and export price.”), rev’d on other grounds, 616
F.3d 1300 (Fed. Cir. 2010). It appears that dispensing with the profit
cap requirement entirely in this case could run the risk that the CV
profit rate will be unrepresentative of the respondents’ expected home
market experience.

On remand, if Commerce calculates CV profit pursuant to alterna-
tive (iii), Commerce must either apply a profit cap or provide an
adequate explanation as to why data on the record cannot be used to
calculate a facts available profit cap. This is especially so should
Commerce find adequate reason, heretofore absent, to use Tenaris’s
2012 financial statement to establish CV profit.

III. NEXTEEL’s Affiliation with POSCO

In the Final Determination, Commerce determined that NEXTEEL
was affiliated with POSCO, one of its hot-rolled coil suppliers, due to
a “close supplier relationship.” See I&D Memo at 72. Commerce
claimed that POSCO’s involvement in the production and sales sides
of business put POSCO in a position to potentially exercise restraint
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or direction over NEXTEEL.21 Id. at 72–73. As a result of the affili-
ation finding, Commerce applied the major input rule and adjusted
NEXTEEL’s purchase prices for hot-rolled coil sourced from POSCO.
Id. at 73–74. In a related finding, Commerce determined that NEX-
TEEL was affiliated with one of its customers and disregarded NEX-
TEEL’s sales data, opting to use different sales and expense data as
the basis for its export and constructed export price calculations. See

id. at 89.
NEXTEEL argues that Commerce erred in determining that it was

affiliated with POSCO.22 NEXTEEL Br. at 49–53. NEXTEEL asserts
that it was not reliant on POSCO for its hot-rolled coil and that
Commerce failed to consider certain temporal aspects of the relation-
ship pertaining to POSCO’s involvement with NEXTEEL’s sales sug-
gesting that POSCO did not control NEXTEEL. Id. NEXTEEL’s ar-
gument lacks merit.

The AD duty statute states “affiliated persons” include “any person
who controls any other person and such other person,” and that “a
person shall be considered to control another person if the person is
legally or operationally in a position to exercise restraint or direction
over the other person.” 19 U.S.C. § 1677(33)(G). Commerce considers
“close supplier relationships” among other factors when determining
whether control exists. 19 C.F.R. § 351.102(b)(3). Control will not be
found to exist unless the relationship in question “has the potential to
impact decisions concerning the production, pricing, or cost of the
subject merchandise or foreign like product.” Id. The temporal aspect
of a relationship is also considered. Id.

NEXTEEL disregards the text of the statute in arguing that
POSCO did not exercise restraint or control over NEXTEEL. The
statute does not require that Commerce find that POSCO actually
controlled or restrained NEXTEEL, but rather it only requires that
Commerce evaluate whether POSCO was in a position from which it
could exercise such control. See 19 U.S.C. § 1677(33)(G). Moreover,
NEXTEEL fails to recognize that, although Commerce may look to
whether one of the parties has become reliant on the other, the

21 Commerce looked to NEXTEEL’s commercial relationship with its customer [[
]]. Commerce determined that [[ ]] NEXTEEL’s U.S. sales were made

through [[ ]], and that both of these companies were [[ ]]. Commerce
extended its affiliation finding and concluded that NEXTEEL was also affiliated with [[
]] through POSCO’s [[ ]] and NEXTEEL’s supposed affiliation with POSCO. NEX-
TEEL Br. at 49–50; NEXTEEL Affiliation Memorandum at 4–5, CD 443 (July 10, 2014)
(“NEXTEEL Affiliation Memo”).
22 AJU Besteel adopts NEXTEEL’s argument regarding this issue and asserts that AJU
Besteel’s all-others margin should incorporate any changes made to NEXTEEL’s margin if
this challenge is successful. See AJU Besteel Br. at 2.
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presence or lack of reliance is not necessarily dispositive. See SAA,
H.R. Doc. No. 103–316, vol. 1, at 838, 1994 U.S.C.C.A.N. at 4174–75.
The record reveals that POSCO and NEXTEEL shared technology
and marketing information, and POSCO had a very significant role
on both the production and sales sides of NEXTEEL’s OCTG opera-
tions during the POI.23 See NEXTEEL Affiliation Memorandum at
2–5, CD 443 (July 10, 2014). Based on the record information, Com-
merce reasonably concluded that POSCO had the ability to impact
NEXTEEL’s decisions in most, if not all, of these areas. Accordingly,
Commerce did not err in concluding that NEXTEEL and POSCO
were affiliated.

IV. NEXTEEL’s Warranty Expenses

A. Background

Commerce’s initial questionnaire asked NEXTEEL to report its
warranty expenses for its reported U.S. sales and for its annual
warranty expenses during the three most recent fiscal years—2010,
2011, and 2012. I&D Memo at 80. NEXTEEL reported it had incurred
no warranty expenses for its reported U.S. sales, but it did not
address its warranty expenses for the three most recent fiscal years.
Id. Commerce then reiterated its request in a supplemental question-
naire, noting that there appeared to be discrepancies between NEX-
TEEL’s claims about its lack of warranty expenses during the POI
and other information provided in its questionnaire response. Id.

NEXTEEL responded with the three previous years’ warranty ex-
penses, insisted that there were no discrepancies, and stressed that it
had not incurred any warranty expenses during the POI. Id. at 80–81.
NEXTEEL also made statements that appeared to imply that it had
not received any warranty claims during the POI. See id. At verifi-
cation, however, NEXTEEL revealed that it had outstanding unre-
solved warranty claims for 2012 and 2013. Id. at 81.

Though Commerce acknowledged that NEXTEEL “may have been
less than candid in its questionnaire responses,” Commerce chose not
to apply adverse facts available (“AFA”). Id. at 81. Commerce recog-
nized that NEXTEEL did not appear to have incurred any warranty
expenses during the POI, as NEXTEEL maintained throughout the

23 POSCO provided [[ ]] percent of NEXTEEL’s total POI purchases of hot-rolled coil used
for OCTG production, and the remaining [[ ]] percent was used [[ ]]. NEXTEEL
Affiliation Memo at 3. Hot-rolled coil from POSCO accounted for [[ ]] percent of NEX-
TEEL’s POI consumption of hot-rolled coil during the POI. Id. Hot-rolled coil accounted for
[[ ]] percent of NEXTEEL’s OCTG cost of manufacturing. Id. Additionally, [[ ]] although
Commerce acknowledge that [[ ]]. Id. at 3–4.
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investigation and in its questionnaire responses. Id. Commerce also
noted that NEXTEEL supplied its three year warranty expense data
despite its initial failure to do so. Id. For NEXTEEL’s warranty
expenses, Commerce relied on NEXTEEL’s historical average, but
excluded the year 2012 because there remained unresolved claims for
that year. Id. Commerce similarly rejected using NEXTEEL’s POI
warranty expenses because of outstanding claims. Id. Commerce fur-
ther explained that “[u]se of all of the outstanding balances of NEX-
TEEL’s customer to determine NEXTEEL’s expenses as facts avail-
able [as petitioners had suggested] may yield an excessive estimate,
given it is not evident that the outstanding balances are all due to
warranty claims, nor is it obvious that all claims would result in
actual warranty expenses.” Id.

B. Adverse Facts Available

Maverick and U.S. Steel argue that Commerce erred in deciding not
to apply AFA to NEXTEEL because NEXTEEL misled Commerce
regarding its warranty experience and did not fully cooperate during
Commerce’s investigation. Maverick Br. at 31–35; U.S. Steel Br. at
12– 22. Maverick and U.S. argue that Commerce’s conclusion that
NEXTEEL acted to the best of its abilities was erroneous, and that
the failure to apply AFA was an arbitrary departure from past prac-
tice. Maverick Br. at 31–35; U.S. Steel Br. at 19–22. This argument
lacks merit.

According to the statute, Commerce shall use facts otherwise avail-
able if a party (i) withholds requested information, (ii) fails to provide
such information by the appropriate deadlines or in the form and
manner requested, (iii) significantly impedes a proceeding, or (iv)
provides the requested information, but the information is incapable
of being verified. 19 U.S.C. § 1677e(a)(2). Commerce may apply an
adverse inference in selecting from the facts otherwise available if the
party “has failed to cooperate by not acting to the best of its ability to
comply with a request for information.” 19 U.S.C. § 1677e(b). Com-
merce has discretion over whether to apply or not apply AFA. See AK

Steel Corp. v. United States, 28 CIT 1408, 1416– 17, 346 F. Supp. 2d
1348, 1355 (2004). Commerce is not required “to prove that an im-
porter cooperated to the best of its ability every time that the agency
decides not to apply adverse facts available.” Id. at 1417. The issue of
whether a respondent has acted to the best of its ability and whether
AFA is appropriate “amounts to a line-drawing exercise that is pre-
cisely the type of discretion left within the agency’s domain.” Ta Chen

Stainless Steel Pipe Co. v. United States, 31 CIT 794, 812 (2007)
(internal quotation marks and brackets omitted).
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Maverick and U.S. Steel argue that AFA should have been applied,
yet such arguments mischaracterize Commerce’s ability to apply AFA
as an obligation to apply AFA. The statute limits Commerce’s ability
to apply AFA to situations in which Commerce finds that a party has
failed to act to the best of its ability. See Kawasaki Steel Corp. v.

United States, 24 CIT 684, 689, 110 F. Supp. 2d 1029, 1034 (2000).
There is nothing in the statute, however, that requires Commerce to
apply an adverse inference upon such a finding. See 19 U.S.C. §
1677e(b) (“If [Commerce] . . . finds that an interested party has failed
to cooperate by not acting to the best of its ability . . . , [Commerce]
...may use an inference that is adverse to the interests of that party
. . . .” (emphasis added)).

Maverick and U.S. Steel also overstate the events that transpired
while NEXTEEL was being investigated, exaggerating the possible
effects on Commerce’s investigation. NEXTEEL did provide informa-
tion that suggested it had not received any warranty claims during
the POI, but Commerce later concluded that NEXTEEL’s repeated
assertions about its warranty expenses (as opposed to unresolved
claims) during the POI appeared to be true. I&D Memo at 81. Pro-
viding information capable of misinterpretation is not necessarily
emblematic of “gamesmanship” or attempts to obtain an “inaccu-
rately low dumping margin,” particularly when such information is
capable of verification. See Maverick Br. at 31. NEXTEEL provided
the information Commerce requested, and ultimately relied upon, in
plenty of time for the information to be verified and considered by
Commerce. Although U.S. Steel additionally argues that NEXTEEL
made false claims when it asserted that third parties were not in-
volved in settling warranty expenses, this is actually not a false
claim. See U.S. Steel Br. at 19. NEXTEEL stated that “[n]o third
party acts on NEXTEEL’s behalf to cover warranty expenses,” or, in
other words, no party but NEXTEEL ultimately pays for any war-
ranty expenses. NEXTEEL’s Suppl. Sections A & C Questionnaire
Resp. at 25, PD 193 (Dec. 30, 2013). This is not the same as claiming
no third party played a role in settling these expenses, and it is a
weak basis upon which to assert that NEXTEEL provided false in-
formation.

Maverick and U.S. Steel’s arguments that Commerce’s decision not
to apply AFA is a departure from its past practice are unpersuasive,
as the petitioners rely on cases distinguishable from the present case.
For example, petitioners cite Mukand, Ltd. v. United States to argue
that AFA is appropriate when a respondent “evade[s] providing a
direct response to Commerce’s specific questions” and effectively
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“sit[s] out the preliminary phase of the investigation.” 767 F.3d 1300,
1307 (Fed. Cir. 2014). But in that case, the respondent, Mukand,
repeatedly evaded Commerce’s requests. Id. at 1303. Unsatisfied with
Mukand’s responses in its fourth supplemental questionnaire, Com-
merce went as far as to create a sample chart for Mukand to complete
that clearly identified the information Commerce was requesting and
the manner in which it should be recorded. Id. Here, it did not take
Commerce four attempts to secure the information it had initially
requested from NEXTEEL, and NEXTEEL was demonstrably more
cooperative and forthcoming than Mukand. Similarly, in Shandong

Huarong Machinery Co. v. United States, the court held that Com-
merce’s need to resort to several supplemental questionnaires to
obtain information from an importer “surely significantly impeded
Commerce’s investigation.” 30 CIT 1269, 1277, 435 F. Supp. 2d 1261,
1269 (2006). There is nothing indicating that Commerce’s investiga-
tion was similarly hindered by NEXTEEL. And unlike Essar Steel

Ltd. v. United States, where the court held that providing false infor-
mation and failing to produce key documents demonstrated a respon-
dent did not put forth its maximum effort, NEXTEEL’s pertinent
responses were never found to contain false information. See 678 F.3d
1268, 1275–76 (Fed. Cir. 2012).

Moreover, Maverick cites to a number of prior issues and decision
memoranda that concern behavior much more problematic than
NEXTEEL’s. See Maverick Br. at 34–35. For example, in Certain

Cold-Rolled Carbon Steel Flat Products from Brazil, Commerce ap-
plied partial AFA where a respondent failed to report U.S. sales that
were discovered at verification. See Issues and Decision Memoran-
dum for the Final Determination of Sales at Less Than Fair Value:
Certain Cold-Rolled Carbon Steel Flat Products from Brazil at 7–8,
A-351–834, (Sept. 23, 2002), available at http://
enforcement.trade.gov/frn/summary/brazil/02–24800–1.pdf (last vis-
ited Aug. 27, 2015). And in Prestressed Concrete Steel Wire Strand

from Mexico, Commerce applied AFA when the respondent misre-
ported its movement expenses and failed to correct them despite
numerous opportunities to do so. Issues and Decision Memorandum
for the Final Determination of the Investigation of Prestressed Con-
crete Steel Wire Strand from Mexico at 3– 4, A-201–831, (Dec. 1,
2003), available at http://enforcement.trade.gov/frn/summary/
mexico/0330384–1.pdf (last visited Aug. 27, 2015). Such situations
evince behavior that is more egregious, deceitful, and deserving of
AFA than NEXTEEL’s. Unlike the abovementioned respondents,
NEXTEEL voluntarily revealed information about its warranty ex-
penses, and NEXTEEL did not misreport and leave uncorrected any
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information it provided to Commerce. Commerce has not arbitrarily
refused to apply AFA or unreasonably departed from its past practice.

Finally, Commerce is not required to apply an AFA expense that it
determines is likely to be unreflective of the respondent’s actual
expenses. Commerce explained that reliance on NEXTEEL’s custom-
er’s outstanding balances as facts available “may yield an excessive
estimate, given it is not evident that the outstanding balances are all
due to warranty claims, nor is it obvious that all claims would result
in actual warranty expenses.” I&D Memo at 81. Commerce’s goal is to
calculate dumping margins that are as accurate as possible. Park-

dale, 475 F.3d at 1380 (citing Rhone Poulenc, 899 F.2d at 1191).
Commerce acted reasonably in relying upon NEXTEEL’s historical
warranty experiences rather than using the distortive amounts sug-
gested by petitioners.

The court holds that Commerce’s decision to rely on NEXTEEL’s
historical experience regarding warranty expenses rather than ap-
plying AFA was reasonable, supported by substantial evidence, and in
accordance with law.

C. Warranty Claims in the Warranty Expense Calculation

U.S. Steel argues that Commerce erred when it excluded outstand-
ing payments withheld by NEXTEEL’s U.S. Customer for warranty
claims filed during the POI. U.S. Steel Br. at 22– 24. U.S. Steel
asserts that even if the court upholds Commerce’s determination
regarding AFA, the court should at least remand Commerce’s calcu-
lation of NEXTEEL’s warranty expenses and direct Commerce to
include the amount of the outstanding balances unpaid by NEX-
TEEL’s U.S. customer due to warranty claims. Id. U.S. Steel’s argu-
ment lacks merit.

Generally, an entity’s total amount of warranty expenses is un-
known at the time of sale, and, because of this, Commerce has devel-
oped a practice of relying on a company’s warranty expenses during
the POI. I&D Memo at 80. If these warranty expenses are found
distortive, Commerce uses a company’s three-year historical war-
ranty expenses regardless of the particular periods during which the
relevant sales occurred. Id. ; see, e.g., Issues and Decision Memoran-
dum for the Final Determination in the Antidumping Duty Investi-
gation of Crystalline Silicon Photovoltaic Cells, Whether or Not As-
sembled into Modules, from the People’s Republic of China at 80,
A-570–979, (Oct. 9, 2012), available at http://enforcement.trade.gov/
frn/summary/prc/2012–25580–1.pdf (last visited Aug. 27, 2015)).
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Here, Commerce determined that relying on NEXTEEL’s POI war-
ranty expenses would be distortive, as NEXTEEL had outstanding
warranty claims and its reported expenses were not representative of
its historical experience. See I&D Memo at 80–81. Commerce ad-
justed NEXTEEL’s export price by a historical average of its 2010 to
2011 warranty expenses. Id. at 81. Commerce excluded the 2012
warranty expenses from its calculation, finding that including un-
settled warranty claims for that year also would be distortive. Id.

U.S. Steel’s argument that NEXTEEL’s outstanding warranty
claims are the best measure of NEXTEEL’s warranty expenses for the
POI is unpersuasive. The warranty claims U.S. Steel urges Com-
merce to include in NEXTEEL’s warranty expense calculation were
pending claims. See U.S. Steel Br. at 24. It was reasonable for Com-
merce to exclude claims of uncertain amounts from its calculation and
to conclude that such claims could be distortive. For example, it is
possible that a customer could make a warranty claim for an amount
that, once investigated, is determined to be incorrect and overesti-
mated, or the alleged defect might have been caused by a party other
than NEXTEEL. See I&D Memo at 81. These examples illustrate that
a claimed amount will not necessarily equal the amount NEXTEEL
ultimately pays, and thus including unsettled claims in the margin
calculation is likely to lead to inaccurate results. Commerce’s decision
to use NEXTEEL’s historical average for its warranty expenses
rather than the full amount of the unsettled pending claims was
reasonable, and the court therefore upholds Commerce’s warranty
expense calculation for NEXTEEL.24

V. NEXTEEL’s Warehousing Expenses

Commerce is required to include general and administrative
(“G&A”) expenses in the CV calculation. See 19 U.S.C. § 1677b(e)(2).
G&A expenses are costs associated with the day-to-day operation of a
business, such as rent, electricity, and executive salaries. See Ass’n of

Am. Sch. Paper Suppliers v. United States, 33 CIT 1742, 1745, 1752
(2009) aff’d, 410 F. App’x 320 (Fed. Cir. 2010). It is Commerce’s
practice to use the financial statements from the full fiscal year that
most closely corresponds to the POI in calculating these G&A ex-
penses. Issues and Decision Memorandum for the Final Affirmative

24 To the extent that U.S. Steel relies on NEC Home Electronics, Ltd. v. United States, 18
CIT 336 (1994), to cast doubt on Commerce’s use of NEXTEEL’s 2010 and 2011 warranty
expenses, the court notes that U.S. Steel failed to raise any issues with this data before the
agency, and that in any event, U.S. Steel’s cursory argument regarding this case in its briefs
is unpersuasive. Even U.S. Steel appears to recognize the limited relevance of that case in
its reply brief. See Reply Br. in Supp. of Pl. United States Steel Corp.’s Mot. for J. on the
Agency R. Under Rule 56.2 13–14, ECF No. 190.
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Determination in the Less-Than-Fair-Value-Investigation of Grain-
Oriented Electrical Steel from the Republic of Korea at 24,
A-580–871, (Sept. 24, 2014), available at http://
enforcement.trade.gov/frn/summary/korea-south/201423393–1.pdf
(last visited Aug. 27, 2015). When the POI is divided across two fiscal
years, Commerce uses the financial statements from the most re-
cently completed fiscal year. Id.

Commerce’s initial questionnaires requested that NEXTEEL iden-
tify each of its affiliated entities and report its domestic warehousing
expenses for its sales of OCTG to the United States. NEXTEEL
responded that it did not have affiliates beyond NEXTEEL America
and NEXTEEL QNT Co., Ltd., and that it had no such warehousing
expenses. NEXTEEL’s Section A Questionnaire Resp. at A-8–A-9, PD
121 (Sept. 18, 2013); NEXTEEL’s Sections C–D Questionnaire Resp.
at C-23, PD 152–153 (Nov. 5, 2013). Commerce requested that NEX-
TEEL further explain how it reported expenses related to transport-
ing OCTG from its plants to the storage yards at ports or other
intermediate locations. NEXTEEL’s Suppl. Sections A & C Question-
naire Resp. at 19. NEXTEEL again maintained that it did not have
any warehousing expenses and that it did not transport the OCTG to
an intermediate distribution warehouse. Id. at 19–21.

Soon after the preliminary determination, however, NEXTEEL re-
ported that it had a previously unreported affiliate: NEXTOGY. NEX-
TEEL’s Second Suppl. Sections A & C Questionnaire Resp. at 9–10,
CD 256 (Feb. 18, 2014). NEXTEEL acknowledged that it incurred
warehousing expenses during the POI for services provided by NEX-
TOGY and claimed that these expenses were reported to Commerce
as a part of NEXTEEL’s G&A expenses. Id. NEXTEEL submitted
lease contracts between itself and an unaffiliated party25 to demon-
strate that NEXTEEL paid the same amount for warehousing ser-
vices to an unaffiliated party as it did to NEXTOGY, supposedly
indicating that its transactions with NEXTOGY were conducted on
an arm’s-length basis. Id. at 10.

For the Final Determination, Commerce declined to apply AFA
when calculating NEXTEEL’s warehousing expenses, despite its rec-
ognition that NEXTEEL’s belated disclosure was too late for Com-
merce to consider any expenses associated with NEXTOGY in its
preliminary margin calculations, and despite Commerce’s conclusion
that it was implausible NEXTEEL was unaware of the NEXTOGY
facility. I&D Memo at 85. Commerce explained that, consistent with
the Preliminary Determination, it was basing its CV selling ratios,

25 [[ ]]
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which includes G&A expenses, on NEXTEEL’s 2012 data. Id. Com-
merce verified that NEXTEEL had not made warehousing payments
to NEXTOGY until 2013, and thus NEXTEEL had no expenses it
neglected to include in its 2012 G&A expenses. Id. Because Com-
merce was relying on the 2012 data, any expenses incurred in 2013
were irrelevant to the margin calculation. Id.

Maverick and U.S. Steel argue that Commerce erroneously failed to
apply AFA with regard to NEXTEEL’s warehousing expenses. Peti-
tioners claim that NEXTEEL failed to cooperate with Commerce’s
investigation as it related to reporting the warehousing expenses it
incurred during the POI and disclosing the fact that it purchased
warehousing services from an affiliate, NEXTOGY. Maverick Br. at
36–41; U.S. Steel Br. at 25–32. In addition to NEXTEEL’s failure to
supply this information when initially asked, they point to alleged
errors in the information that NEXTEEL ultimately submitted and
challenge NEXTEEL’s assertion that it included any relevant ware-
housing expenses in its G&A expenses. Maverick Br. at 36– 41; U.S.
Steel Br. at 25–32. Petitioners argue that Commerce acted contrary to
law and that its determination was unsupported by substantial evi-
dence. These arguments lack merit.

First, as the government points out, although NEXTEEL’s initial
responses regarding its affiliates and its warehousing expenses dur-
ing the POI were incorrect, NEXTEEL corrected this information
before verification. Gov. Br. at 95. The government also notes that
NEXTEEL provided over two thousand pages of initial and supple-
mental questionnaire responses and cooperated fully during the veri-
fication process. Id. at 94–95. The “best of its ability” standard “does
not require perfection and recognizes that mistakes sometimes oc-
cur.” Nippon Steel Corp. v. United States, 337 F.3d 1373, 1382 (Fed.
Cir. 2003). The court is disinclined to second guess Commerce’s line-
drawing when it determines that a party has acted to the best of its
ability. See Ta Chen, 31 CIT at 812.

Second, even if NEXTEEL’s ultimate disclosure of NEXTOGY and
warehousing expenses was untimely and in some ways deficient,
Commerce is not required to apply an adverse inference, even if a
party has not acted to the best of its ability. See AK Steel Corp., 28 CIT
at 1416–17, 346 F. Supp. 2d at 1355. Consistent with its practice,
Commerce relied on NEXTEEL’s 2012 data to calculate G&A ex-
penses. This information was promptly submitted and verified. NEX-
TEEL did not purchase warehousing services from NEXTOGY until
2013 and thus any errors or omissions related to the NEXTOGY
expenses did not affect NEXTEEL’s margin calculation. Thus, even if
Commerce could have concluded that NEXTEEL did not act to the
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best of its abilities, Commerce did not abuse its discretion by choosing
to rely on NEXTEEL’s timely submitted and verified 2012 expenses
instead of applying AFA because of supposed deficiencies regarding
information that Commerce ultimately deemed irrelevant when cal-
culating NEXTEEL’s dumping margin.

VI. Excluding a Loss from NEXTEEL’s G&A Expense
Calculation

U.S. Steel argues that Commerce improperly excluded a miscella-
neous loss in calculating NEXTEEL’s G&A expense. U.S. Steel Br. at
32–34. The loss at issue was incurred in connection with a payment
guarantee made for one of NEXTEEL’s domestic standard pipe cus-
tomers when the customer defaulted on a loan. I&D Memo at 101.
Commerce included the loss when calculating NEXTEEL’s G&A ex-
pense ratio in the Preliminary Determination, but excluded the loss
from the G&A expense ratio calculated for the Final Determination.
Id. Commerce based its final conclusion on NEXTEEL’s argument
that the loss was “akin to a bad debt expense incurred in connection
to the sales of standard pipes in the domestic market” and thus a
selling expense associated with non-subject merchandise. Id. U.S.
Steel claims that the loss at issue occurred as part of NEXTEEL’s
general operations and thus should have been included as a G&A
expense. U.S. Steel Br. at 32. U.S. Steel’s arguments lack merit.

In calculating G&A expenses, it is Commerce’s practice to include
those expenses “which relate to the activities of the company as a
whole rather than to the production process.” Rautaruukki Oy v.

United States, 19 CIT 438, 444 (1995). Commerce typically excludes
expenses from the G&A rate calculation “only when the expenses are
both: (1) unusual; and (2) infrequent in nature.” Torrington Co. v.

United States, 25 CIT 395, 431, 146 F. Supp. 2d 845, 886 (2001); see

also Thai Plastic Bags Indus. Co. v. United States, 904 F. Supp. 2d
1326, 1331–32 (CIT 2013) (recognizing that losses that are not related
to a company’s normal production-related business operations are
excluded from the G&A expense calculation).

Commerce reasonably concluded that the loss should not be in-
cluded in NEXTEEL’s G&A expense, as this loss was not related to
NEXTEEL’s general operations. Although it is true Commerce did not
provide a thorough explanation of how it determined the loss was
“akin to a bad debt expense” in the I&D Memo, NEXTEEL is correct
that what matters is not whether the loss is properly classified as a
bad debt, but rather whether the loss is related to NEXTEEL’s gen-
eral operations. See I&D Memo at 101; NEXTEEL’s Resp. in Opp’n to
Consol. Pls. Maverick and U.S. Steel Corp.’s Rule 56.2 Mots. for J. on
the Agency R. 45, ECF No. 157 (“NEXTEEL Resp.”). NEXTEEL
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primarily functions as a manufacturer and seller of tubular products,
and U.S. Steel has not pointed to anything in the record showing that
guaranteeing loans for customers is an ordinary aspect of NEX-
TEEL’s business operations. Commerce therefore reasonably con-
cluded that NEXTEEL’s providing the loan guarantee to its customer
of non-subject merchandise was not part of NEXTEEL’s ordinary or
general business operations, but rather was more properly character-
ized as a selling expense related to non-subject merchandise. To the
extent that U.S. Steel contests Commerce’s decision to reverse course
on this issue in the Final Determination without having received any
new evidence following the Preliminary Determination, the court
rejects this contention. “[P]reliminary determinations are ‘prelimi-
nary’ precisely because they are subject to change.” NTN Bearing

Corp. v. United States, 74 F.3d 1204, 1208 (Fed. Cir. 1995). Commerce
was not prohibited from reconsidering its analysis of the evidence.
The exclusion of this expense from NEXTEEL’s G&A calculation was
supported by substantial evidence and in accordance with law.

VII. Valuation of Hot-Rolled Steel Coil for NEXTEEL’s
Constructed Value Calculation Using Weighted-Average
Prices

Because Commerce determined that NEXTEEL and POSCO were
affiliated within the meaning of 19 U.S.C § 1677(33)(G), Commerce
applied the major input rule to NEXTEEL’s purchases of hot-rolled
coil from POSCO. I&D Memo at 72–74. The major input rule is
applied when there is a transaction between affiliated parties involv-
ing one party’s production of a major input needed for the production
of the subject merchandise, as such a situation presents reasonable
grounds for Commerce to suspect that “an amount represented as the
value of such input is less than the cost of production of such input.”
19 U.S.C. § 1677b(f)(3). Commerce normally calculates the major
input’s value using the higher of (1) the transfer price the respondent
paid the affiliate for the input, (2) the amount usually reflected in
sales of the input in the market under consideration, or (3) the costs
the affiliate incurs in producing the input. 19 C.F.R. § 351.407(b)
(2014). Here, Commerce calculated the market price using the
weighted average of POSCO’s sales to all of its unaffiliated customers.
See I&D Memo at 74. Commerce used the transfer price to value
certain grades of coil and used the market price for other grades
because the market price exceeded the transfer price. Constructed
Value Calculation Adjustments for the Final Determination—
NEXTEEL at 3, CD 431 (July 10, 2014). The transfer price for each
grade was higher than the cost of production. Id.
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Maverick argues Commerce erred in using a weighted average of
the prices at which POSCO sold hot-rolled steel coil to all of its
unaffiliated customers as the market price for the major input rule
comparison. Maverick Br. at 21–28. Maverick claims Commerce im-
properly disregarded evidence demonstrating that POSCO’s prices to
its unaffiliated customers were distorted and unreliable. See id. at
24–28. According to Maverick, the price paid by Company A26 is the
best representation of the actual market price, because Company A is
a larger producer than some of the other unaffiliated producers and
was the only unaffiliated producer with its own alternative supply of
hot-rolled coil. Id. at 24–25. Maverick argues Commerce should have
found that the POSCO-Company A price was the only price on the
record that avoided the “aberrantly low weighted-average prices.”27

Id. at 22. Maverick’s arguments lack merit.
It was not irrational or arbitrary for Commerce to reason that using

POSCO’s sales to all of its unaffiliated customers to calculate a mar-
ket price would better demonstrate the price usually reflected in sales
of the major input in Korea than would the price paid by a single
entity, Company A. As the government has explained, nothing in the
applicable regulation, 19 C.F.R. § 351.407(b)(2), requires Commerce
to focus on only the largest producers in the market or customers with
independent sources for the input. Gov. Br. at 82. The regulation only
specifies that Commerce should use the market price that is “usually”
reflected in the sales of the input in the relevant market, and thus it
was within Commerce’s discretion to determine that the weighted
average of the prices that all of POSCO’s unaffiliated customers paid
for the input would provide the most comprehensive overview of
market conditions.28 19 C.F.R. § 351.407(b). Commerce’s decision
demonstrates a “rational connection between the facts found and the
choice made.” See Burlington Truck Lines, Inc. v. United States, 371
U.S. 156, 168 (1962).

26 “Company A” refers to [[ ]].
27 As an example, Maverick argues that for one grade of hot-rolled coil, the weighted
average price of the coil to POSCO’s affiliates was [[ ]] KRW, [[ ]] KRW for its unaffili-
ated customers, and [[ ]] KRW for [[ ]]. Maverick Br. at 27.
28 It is Maverick’s view that the price charged to the [[ ]] of its affiliate, NEXTEEL,
is the only reasonable benchmark price, yet it is not clear why Maverick concludes this is
true. See NEXTEEL’s Resp. at 48. As NEXTEEL points out, POSCO may have decided to
charge a premium for its sales to [[ ]] of one of its affiliates, which would make this
price more of a marketplace outlier. See id. It is equally plausible that any differences in the
prices POSCO charged its customers were due to [[ ]] as argued by NEXTEEL.
See id. Furthermore, although [[ ]] was NEXTEEL’s [[ ]], Maverick’s argument
does not explain why POSCO would be willing to sell hot-rolled steel at favorable prices to
[[ ]].
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Further, Maverick’s argument that Commerce failed to consider
evidence of a “silent agreement” between POSCO and Korean OCTG
and line pipe producers is highly speculative and unpersuasive. Mav-
erick Br. at 24–25, 28. Maverick’s argument relies on the assumption
that the alleged agreement influenced prices for some unaffiliated
OCTG producers, but not for other unaffiliated Korean OCTG pro-
ducers. But the affidavit cited by Maverick supporting its argument
does not mention any specific Korean OCTG producers, nor does it
specifically discuss pricing practices in the Korean market.29 U.S.
Steel’s Comments re: POSCO’s Questionnaire Resp. at Ex. 3, CD 304
(Mar. 21, 2014). Maverick takes issue with Commerce’s failure to
address the affidavit when conducting its major input rule analysis.
Although an agency “must address significant arguments and evi-
dence which seriously undermines its reasoning and conclusions,” an
agency need not address every argument and piece of evidence. Altx,

Inc. v. United States, 25 CIT 1100, 1117–18, 167 F. Supp. 2d 1353,
1374 (2001). Because this argument and accompanying evidence were
not significant, Commerce did not err in failing to specifically address
them.

Maverick’s additional argument that the prices to the other unaf-
filiated producers should have been rejected because they were only
slightly higher than the prices POSCO charged its affiliates is also
without merit. See Maverick Br. at 26–27. The major input rule
compares the transfer price to the market price (along with the cost
of production), and Commerce will use the higher of these prices. 19
C.F.R. § 351.407(b). Implicit is the possibility that the transfer price
between affiliates might be equal to or higher than the market price.
The government correctly notes that Maverick’s argument essentially
requires a comparison of market prices to the transfer price in order
to determine if Commerce can properly rely on the market price when
comparing it to transfer price, which seems to defeat the whole point
of conducting the comparison in the first place. Gov. Br. at 84. Accord-
ingly, Commerce’s application of the major input rule to NEXTEEL’s
purchase of hot-rolled coil from POSCO is sustained.30

29 The affidavit states that POSCO [[
]]. There is no indication that the agreement was only with certain Korean

producers or that POSCO discriminated in its prices to Korean producers. U.S. Steel’s
Comments re: POSCO’s Questionnaire Resp. at Ex. 3, CD 304 (Mar. 21, 2014).
30 Maverick made additional arguments involving a comparison of the prices POSCO
charged to certain unaffiliated Korean OCTG producers and the pricing data for Korean
hot-rolled coil from MEPS International Steel Review that was included in the petition. See

Maverick Br. at 26. As the government notes, Maverick failed to make any arguments based
on the MEPS data before Commerce, and Maverick failed in its reply brief to suggest any
exception to the generally applicable rule that all arguments must be presented first to the
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VIII. Costs Associated with HYSCO’s Affiliated Service
Providers

In making an arm’s-length determination, Commerce typically
compares the transfer price a party pays an affiliate to the market
price for the particular good. Where a market price is unavailable,
Commerce will use the affiliate’s cost of production of the relevant
input or service as a proxy for the market price. See I&D Memo at 44;
see also Issues and Decision Memorandum for the Antidumping Duty
Investigation of Large Residential Washers from Mexico at 12,
A-201–842, (Dec. 18, 2012), available at http://enforcement.trade.gov/
frn/summary/mexico/2012–31077–1.pdf (last visited Aug. 27, 2015).
During the investigation, Commerce had first instructed HYSCO to
provide the per-unit price HYSCO paid to each affiliate and the
affiliates’ per-unit costs of production (“COP”) data so that Commerce
could determine whether the services were obtained through arm’s-
length transactions. See HYSCO’s Suppl. Sections A, C & D Ques-
tionnaire Resp. at SD-5. HYSCO provided the per-unit price it paid to
each affiliate, but it claimed it could not provide its affiliates’ COP
data, as its affiliates considered this data highly confidential. Id.

Instead, HYSCO provided an estimate of its affiliates’ COP data using
their financial statements. Id. Based on this estimated data, for the
Preliminary Determination, Commerce made an upward adjustment
to the reported service costs so that they reflected the costs of arm’s-
length transactions. Preliminary CV Calculation Memorandum for
HYSCO at 1–2, CD 244 (Feb. 14, 2014). At verification, however,
HYSCO backed away from its estimated COP data, arguing that its
affiliates were overstating costs and revenues in their financial state-
ments and that these costs and revenues should be reduced before
calculating each affiliate’s per-unit COP. Cost Verification Report for
HYSCO at 19–20, PD 419 (May 20, 2014). According to HYSCO, its
affiliates were recording revenue and expenses related to costs that
were actually paid by HYSCO. Id. For the Final Determination,
Commerce accepted HYSCO’s assertions regarding overstated costs
and recalculated each affiliate’s per-unit COP. See I&D Memo at 45.

Maverick and U.S. Steel argue that Commerce erred in failing to
apply AFA to the service costs HYSCO paid to affiliated tolling service
providers. Maverick Br. at 41–49; U.S. Steel Br. at 34–42. Maverick
and U.S. Steel claim that HYSCO did not act to the best of its ability
in complying with Commerce’s request that it obtain and report COP
data for its affiliated service providers. Maverick Br. at 41–49; U.S.

agency. Gov. Br. at 85. The court will not consider this argument. See 28 U.S.C. § 2637(d)
(providing that the court “shall, where appropriate, require the exhaustion of administra-
tive remedies”).
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Steel Br. at 34–42. Maverick and U.S. Steel argue that Commerce
erred in concluding that HYSCO could not compel its affiliated service
providers to provide their COP data. Maverick Br. at 43–47; U.S.
Steel Br. at 38–42. U.S. Steel additionally contends that even if AFA
was not warranted, Commerce erred when it concluded that the
service fees HYSCO paid to its affiliates were arm’s-length transac-
tions. U.S. Steel Br. at 42–46. Petitioners’ arguments lack merit.

Maverick and U.S. Steel assert that HYSCO did not cooperate with
Commerce’s investigation to the best of its ability. Although evidence
on the record might suggest that HYSCO was in a relatively strong
position to command its affiliates’ data, the court cannot say that
Commerce’s decision was without substantial evidence. See Consolo v.

Fed. Mar. Comm’n, 383 U.S. 607, 620 (1966) (“[Substantial evidence]
is something less than the weight of the evidence, and the possibility
of drawing two inconsistent conclusions from the evidence does not
prevent an administrative agency’s finding from being supported by
substantial evidence.”). As Commerce recognized, HYSCO main-
tained only “small equity ownership in each of its affiliated service
providers.” I&D Memo at 50. HYSCO’s ownership in each affiliate
was less than 15%. Resp. to Ct.’s Req. Re: Confidentiality of Certain
of Hyundai HYSCO’s Info. Contained in the Parties’ Brs. 3, ECF. No.
214. Maverick and U.S. Steel challenge Commerce’s analysis, point-
ing to the unique and interconnected nature of companies operating
within the structure of larger Korean chaebols, yet HYSCO’s small
ownership shares in its affiliates is significant considering Commerce
had previously considered small equity ownership consistent with a
party’s inability to compel the COP data of their affiliates. See Certain

Cut-To-Length Carbon Steel Plate From Brazil: Final Results of An-

tidumping Duty Administrative Review, 63 Fed. Reg. 12,744, 12,751
(Dep’t Commerce Mar. 16, 1998).

HYSCO’s situation is also distinguishable from the precedent Mav-
erick and U.S. Steel rely on to argue that HYSCO did not cooperate to
the best of its ability. In Kawasaki, the court sustained Commerce’s
determination that the respondent’s letters and oral requests for
information from its affiliate did not demonstrate that the respondent
had acted to the best of its ability. 24 CIT at 694, 110 F. Supp. 2d at
1039. Although HYSCO’s telephonic and written requests also do not
appear to indicate the company expended a great degree of effort in
obtaining the requested COP data, further such effort likely would
have been futile and HYSCO did not exhibit the same “hands-off”
approach that led Commerce to apply AFA to the respondent in
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Kawasaki. Id. at 689–90, 110 F. Supp. 2d at 1034–35. HYSCO calcu-
lated its own derived data and reconciled its affiliates’ sales revenues
listed in each company’s 2012 financial statement with the transfer
prices HYSCO reportedly paid to each affiliate. I&D Memo at 44–45.
Unlike the respondent in Kawasaki, who requested to be excused
from providing the data and did not suggest any alternative method
of providing the requested information, see 24 CIT at 686, 110 F.
Supp. 2d at 1032, HYSCO made an effort to provide its best estimate
of the information Commerce had asked HYSCO to report.

HYSCO’s situation is similarly distinguishable from many of Com-
merce’s determinations petitioners cite to for the same reason. See,

e.g., Notice of Preliminary Determination of Sales at Less Than Fair

Value, Postponement of Final Determination, and Affirmative Prelimi-

nary Critical Circumstances Determination: Certain Orange Juice

from Brazil, 70 Fed. Reg. 49,557, 49,564 (Dep’t Commerce Aug. 24,
2005) (applying AFA where respondent completely failed to provide
COP information for an affiliate’s facility); Stainless Steel Wire Rods

from India: Preliminary Results and Partial Rescission of Antidump-

ing Duty Administrative Review, 68 Fed. Reg. 70,765, 70,768–69
(Dep’t Commerce Dec. 19, 2003) (applying AFA on account of respon-
dent’s repeated failure to provide affiliate’s COP data without provid-
ing explanation for failure to comply). Failing to provide data re-
quested by Commerce is not the same as being unable to provide the
requested data and providing a reasonable alternative. The court
holds that Commerce’s decision to accept the estimated COP data
rather than applying AFA was supported by substantial evidence and
in accordance with law.

The court also concludes Commerce acted reasonably in adjusting
the COP data to exclude costs HYSCO’s affiliates recorded as both
revenue and expenses once Commerce learned that these costs actu-
ally were paid by HYSCO. See Constructed Value Calculation Adjust-
ments for the Final Determination—HYSCO at 2–3 and Attach. 4, CD
433 (July 10, 2014). Once HYSCO brought this discrepancy to Com-
merce’s attention, Commerce reviewed and tested the reconciled in-
formation, deemed it acceptable, and recalculated the COP accord-
ingly. I&D Memo at 45. HYSCO was able to sufficiently show that its
affiliates were treating the payment of certain costs by HYSCO as
revenue, and Commerce could reasonably infer that the affiliates
likewise were treating those costs as if they were the affiliates’ own
costs. Commerce’s determination was not based upon mere specula-
tion without any support in the record. Rather, Commerce’s decision
to adjust the data demonstrated a “rational connection between the
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facts found and the choice made.” See Burlington Truck Lines, 371
U.S. at 168.

IX. HYSCO’s Warranty Expenses

Initially, HYSCO reported that it had incurred no warranty ex-
penses related to its U.S. sales during the POI, yet later it claimed to
have made an error, stating that it had incurred warranty expenses.
See HYSCO’s Sections C–D Questionnaire Resp. at C-29; HYSCO’s
Suppl. Sections A, C & D Questionnaire Resp. at SC-21. Commerce
also discovered three previously unreported warranty claims regard-
ing HYSCO merchandise at the verification of HYSCO’s U.S. cus-
tomer. I&D Memo at 58. Before Commerce, U.S. Steel argued that
HYSCO and its U.S. affiliate, Hyundai HYSCO USA, Inc. (“HHU”),
absorbed losses incurred in shipping defective pipe, but that these
expenses were not reported as part of HYSCO’s warranty expenses or
elsewhere in HYSCO’s data. Id. at 57. Commerce, however, did not
revise HYSCO’s warranty expenses to include movement expenses
related to defective pipe. Id. at 58. Commerce found the record was
unclear whether these expenses were accounted for elsewhere in
HYSCO’s costs, and Commerce did not want to risk double counting
these expenses. Id. ; Gov. Br. at 122–23. Commerce also did not revise
HYSCO’s warranty expenses to include any of the three warranty
claims. I&D Memo at 58. Commerce determined that one of the three
claims was dated after the POI, and it found no evidence that the
other two claims actually were paid and settled during the POI. Id.

U.S. Steel argues that Commerce erred when it failed to adjust
HYSCO’s reported warranty expenses to include certain movement
expenses and warranty claims HYSCO had omitted from its calcula-
tion. U.S. Steel Br. at 46–50. U.S. Steel’s arguments lack merit.

A. Movement Expenses

U.S. Steel argues that Commerce erred in refusing to revise HYS-
CO’s warranty expenses to account for the costs it incurred in ship-
ping defective pipe. U.S. Steel contends that the record is clear that
the data HYSCO reported only captured the movement costs for
non-defective pipe. See Reply Br. in Supp. of Pl. United States Steel
Corp.’s Mot. for J. on the Agency R. Under Rule 56.2 38, ECF No. 190
(“U.S. Steel Reply”). The court has reviewed the documents cited by
U.S. Steel in support of this contention, and the court cannot deter-
mine with any degree of certainty whether such costs were included
or excluded. The court therefore holds that Commerce’s determina-
tion that the record was unclear as to whether these costs were
already captured elsewhere is supported by substantial evidence.
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Furthermore, although U.S. Steel does not appear to independently
challenge Commerce’s decision to employ a methodology that avoids
the risk of double counting, the court holds that this decision was
reasonable.

B. Warranty Claims Discovered at Verification

U.S. Steel argues that the three warranty claims discovered at
verification were all “incurred” during the POI. According to U.S.
Steel, Commerce’s practice is to deduct expenses incurred during the
POI, but Commerce arbitrarily departed from this practice. U.S. Steel
Reply at 39–40. Commerce’s practice, however, is to include only
warranty claims paid within the POI in its warranty expense calcu-
lation, regardless of whether the sale or the initial claim was made
during the POI. See I&D Memo at 58, 80; Gov. Br. at 124. This
practices developed because “the total actual amount of warranty
expenses cannot be known at the time of sale.” Id. at 58. It was
reasonable for Commerce to focus on the amount paid rather than the
amount claimed, as the amount claimed could change as the war-
ranty expense was negotiated. See Gov. Br. at 125; see also Section
IV.C, supra. In reaching this conclusion, Commerce followed the same
methodology as it did in the Issues and Decision Memorandum for the
Antidumping Duty Investigation of Narrow Woven Ribbon With Wo-
ven Selvedge from Taiwan at 28–29, A-583–844, (July 19, 2010),
available at http://enforcement.trade.gov/frn/summary/taiwan/
2010–175381.pdf (last visited Aug. 27, 2015), where Commerce
stressed that it is routine practice to require not only that a warranty
claim be evidenced in a respondent’s books and records at verification,
but also that the respondent actually paid the claim for the expense
to be counted.

Further, the Government is correct to distinguish warranty ex-
penses from the examples U.S. Steel cites concerning interest, pro-
duction, and freight costs incurred during a POI. See Gov. Br. at
124–25. Such expenses differ from warranty expenses because, unlike
warranty expenses, they are capable of calculation at the time of sale.
Id. at 125. This greater degree of certainty allows Commerce to
include these expenses in its calculations regardless of when they are
paid. See id. Conversely, there is no guarantee that a claim filed by a
customer will accurately reflect the amount eventually paid. The
court holds that Commerce’s decision to exclude the three warranty
claims from the warranty expense calculation was reasonable, sup-
ported by substantial evidence, and in accordance with law.
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X. HYSCO’s Short-Term U.S. Interest Rate

HHU reported at the outset of verification that it had mistakenly
included interest expenses related to long-term loans in the numera-
tor of its short-term interest rate calculation, and it requested that
these loans be excluded from the calculation. I&D Memo at 55. Com-
merce subsequently verified the correction, revised the short-term
interest rate, and used the resulting figure to calculate HYSCO’s U.S.
credit expenses and inventory carrying costs. Id. at 55–56. The sub-
mission of this “minor correction,” however, revealed for the first time
that HHU’s short-term borrowing involved affiliated transactions.
U.S. Steel Br. at 52. U.S. Steel argued that Commerce should have
used the interest expense ratio HYSCO originally reported (i.e., with
the long-term loans included) as partial AFA because HYSCO had
failed to reveal the role of an affiliated party in HHU’s short-term
borrowings prior to verification. I&D Memo at 54. Commerce rejected
this contention, explaining that relevant expenses “are an inherent
part of the relationship between affiliated parties,” that there was no
information on the record suggesting that the verified information
should be rejected, and that HHU borrowed from unaffiliated parties.
Final Sales Calculation Memorandum for HYSCO at 4, CD 432 (July
10, 2014).

U.S. Steel argues that Commerce erroneously failed to apply partial
AFA when calculating the interest expense ratio for the short-term
borrowings of HYSCO’s U.S. affiliate HHU. U.S. Steel Br. at 50–53.
U.S. Steel argues that HYSCO failed to disclose that HHU’s short-
term interest rate was determined based on transactions with an
affiliated party, namely HYSCO itself.31 Id. at 51. U.S. Steel claims
that this failure interfered with Commerce’s ability to investigate
whether HHU’s short-term interest rate reflected arm’s-length trans-
actions. Id. U.S. Steel further claims that HYSCO violated its obli-
gation to disclose all relationships with affiliates that could affect the
sale or distribution of the subject merchandise, including any rela-
tionships related to “borrowings.” Id. U.S. Steel’s arguments lack
merit.

The use of facts otherwise available is appropriate only when there
are gaps in the record evidence and Commerce must depend on other
sources to complete the record. Fine Furniture (Shanghai) Ltd. v.

United States, 865 F. Supp. 2d 1254, 1260 (CIT 2012). “Absent a valid
decision to use facts otherwise available, Commerce may not use an

31 Documents obtained at verifications revealed that [[ ]].
U.S. Steel Br. at 7–8. The documents showed that HHU [[ ]]. Id.

at 51.
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adverse inference.” Shandong Huarong Mach. Co., 30 CIT at 1289,
435 F. Supp. 2d at 1301.

Commerce explained that the expenses at issue are an inherent
part of the relationship between affiliated parties. HYSCO had al-
ready revealed the fact that HYSCO and HHU were affiliated, just
not the particular transactions. The disclosure of these transaction,
however, only confirmed what Commerce already logically presumed.
U.S. Steel has not pointed to any authority suggesting that Com-
merce’s analysis is required to take account of these specific affiliated
transactions or that Commerce normally treats such transactions as
significant in determining an appropriate dumping margin. And as
HYSCO explains, “because HHU obtained borrowings from unaffili-
ated banks, [the rates reported by HHU] reflect the market rate
associated with HHU’s actual interest expense. Moreover, HYSCO’s
involvement makes any resulting interest rate all the more probative
of the imputed credit and inventory costs associated with HYSCO’s
sales to the United States through HHU.” Hyundai HYSCO’s Resp. in
Opp’n to Consol. Pls. Maverick and U.S. Steel Corp.’s Rule 56.2 Mots.
for J. on the Agency R. 29–30, ECF No. 155. U.S. Steel has not shown
that the interest expense ratio was miscalculated, nor has it shown
that the disclosure of the particular transactions at issue is some-
thing that normally would affect Commerce’s analysis. Because U.S.
Steel has failed to show that there was a gap in the record, the use of
AFA is not appropriate.

Furthermore, even assuming that HYSCO should have disclosed
the affiliated transactions earlier, Commerce was justified in relying
upon the verified information in the record rather than using AFA.
This case is readily distinguishable from Tianjin Magnesium Inter-

national Co. v. United States, 844 F. Supp. 2d 1342 (CIT 2012), upon
which U.S. Steel heavily relies in support of its argument that AFA
should have been used. In Tianjin, the respondent attempted to
submit false voucher books after their falsity previously had been
determined during a failed verification. Id. at 1347. The matter was
remanded because Commerce had never addressed this conduct,
which appeared designed to mislead Commerce. See id. at 1347–48.
Here, Commerce verified the correction made to HHU’s short-term
interest rate, and there was never any reason for Commerce to think
HYSCO’s data were false. The present case is not one where Com-
merce ignored the challenged action, and the analogy U.S. Steel
draws between the two cases is unfounded. HYSCO could have been
more explicit in disclosing the affiliated transactions associated with
HHU’s short-term interest rate, but regardless of this “transgres-
sion,” it was reasonable and permissible for Commerce to decline to

111 CUSTOMS BULLETIN AND DECISIONS, VOL. 49, NO. 38, SEPTEMBER 23, 2015



apply AFA, especially when the adverse facts suggested by U.S. Steel
were known by Commerce to be inaccurate.

CONCLUSION

For the foregoing reasons, Commerce’s Final Determination is re-
manded in part for Commerce to reconsider its failure to select ILJIN
as a mandatory respondent and for it to reconsider its calculation of
CV profit. In all other respects, Commerce’s Final Determination is
sustained. Any change to NEXTEEL’s or HYSCO’s dumping margins
shall be reflected in the all-others rate assigned to Husteel, AJU
Besteel, SeAH, and ILJIN (if ILJIN is not individually examined on
remand). Commerce shall have until November 2, 2015, to file its
remand results. The parties shall have until December 2, 2015, to file
objections, and the government shall have until December 17, 2015,
to file its response. Should Commerce determine on remand that
individual examination of ILJIN is appropriate, however, the parties
shall promptly notify the court and propose an appropriate timeframe
for completion of the remand proceedings.
Dated: September 2, 2015

New York, New York
/s/ Jane A. Restani

JANE A. RESTANI

JUDGE
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the brief was David P. Lyons, Office of the Chief Counsel for Trade Enforcement and

Compliance, U.S. Department of Commerce.

Robert E. DeFrancesco, III, Wiley Rein LLP, of Washington, D.C., for defendant-

intervenor Aluminum Extrusions Fair Trade Committee. With him on the brief was

Alan H. Price.

OPINION

Stanceu, Chief Judge:

Plaintiffs Kam Kiu Aluminum Products Sdn. Bhd. and Taishan City
Kam Kiu Aluminum Extrusion Co. Ltd. (collectively,“Kam Kiu”) chal-
lenge a final determination (“Scope Ruling”) by the International
Trade Administration, U.S. Department of Commerce (“Commerce”
or the “Department”) that certain merchandise exported to the
United States by Kam Kiu is within the scope of antidumping and
countervailing duty orders (the “Orders”) on aluminum extrusions
from the People’s Republic of China (“China”). Kam Kiu is a Chinese
producer and exporter of the merchandise at issue in this case, which
consists of aluminum-alloy articles intended for use after importation
as component parts in the manufacturing of elastomeric aluminum
bushings for automotive applications. Before the court is Kam Kiu’s
motion for judgment on the agency record, in which Kam Kiu seeks a
determination that the Scope Ruling is unlawful and an order re-
manding the matter to Commerce. Defendant United States and
defendant-intervenor Aluminum Extrusions Fair Trade Committee
(“AEFTC”), petitioner in the antidumping and countervailing duty
investigations, oppose Kam Kiu’s motion.

Because the Scope Ruling reasonably construed the scope language
of the Orders to include the merchandise at issue in this case, and
because plaintiffs are unable to demonstrate the reasonableness of a
contrary construction, the court denies plaintiff’s motion.

I. Background

Commerce published the Orders on May 26, 2011. See Aluminum

Extrusions from the People’s Republic of China: Antidumping Duty

Order, 76 Fed. Reg. 30,650 (Int’l Trade Admin. May 26, 2011) (“AD

Order”); Aluminum Extrusions from the People’s Republic of China:

Countervailing Duty Order, 76 Fed. Reg. 30,653 (Int’l Trade Admin.
May 26, 2011) (“CVD Order”).

On June 25, 2013, Kam Kiu filed a request (“Scope Ruling Request”)
advocating its position that the imported articles at issue (to which
Kam Kiu refers as the “Subparts”) are not within the scope of the
Orders. See Letter Requesting a Scope Ruling Regarding Subparts for
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Metal Bushings for Automotive Vehicles (Admin.R.Doc. No. 1) (“Scope

Ruling Request”). Commerce issued the contested Scope Ruling on
November 21, 2013, rejecting Kam Kiu’s position and ruling that the
Subparts are within the scope of the Orders. Final Scope Ruling on

Kam Kiu’s Subparts for Metal Bushings (Admin.R.Doc. No. 12), avail-

able at http://enforcement.trade.gov/download/prc-ae/scope/34-
Subparts-Metal-Bushings-23nov13.pdf (last visited Aug. 28, 2015)
(“Scope Ruling”).

Kam Kiu commenced this action on December 19, 2013. Summons
(Dec. 19, 2013), ECF No. 1; Compl. (Jan. 17, 2014), ECF No. 9. Kam
Kiu filed its motion for judgment on the agency record on June 10,
2014. Pls.’ R. 56.2 Mot. for J. on the Agency R. and Mem. of P. & A. in
Supp. of Pl.’s Mot. J. Agency R., ECF No. 25 (conf.), 26 (public) (“Pl.’s
Br.”). Defendant and defendant-intervenor responded on September
12, 2014. Def.’s Resp. Pl.’s R. 56.2 Mot. J. Agency R., ECF No. 33
(“Def.’s Opp’n”); Def.-Int. Aluminum Extrusions Fair Trade Comm.’s
Resp. Pl.’s R. 56.2 Mot. J. Agency R., ECF No. 34 (“Def.-intervenor’s
Opp’n”). On October 10, 2014, Kam Kiu filed a reply. Reply Br. in
Supp. of Pl.’s R. 56.2 Mot. J. Agency R., ECF No. 36 (“Pl.’s Reply”).

II. Discussion

The court exercises jurisdiction according to section 201 of the
Customs Courts Act of 1980, under which the court has exclusive
jurisdiction of any civil action “commenced under section 516A of the
Tariff Act of 1930, as amended.” 28 U.S.C. § 1581(c).1 Section 516A
provides for judicial review of a “determination . . . as to whether a
particular type of merchandise is within the class or kind of merchan-
dise described in an existing . . . antidumping or countervailing duty
order.” 19 U.S.C. § 1516a(a)(2)(B)(vi) (2012). In reviewing the con-
tested Scope Ruling, the court will hold unlawful any finding, conclu-
sion, or determination that is not supported by substantial evidence
on the record or that is otherwise not in accordance with law. See 19
U.S.C. § 1516a(b)(1)(B)(i).

As described in the Scope Ruling Request, the elastomeric alumi-
num bushings produced from the imported Subparts are used in
automobile suspension systems, in which they reduce vibrations and
control movements of mechanical parts. Scope Ruling Request 4. The
finished Subparts are manufactured “in various sizes and shapes,
each designed for a particular automobile model,” id., and are pro-
duced from aluminum billets that have been subjected to an extrusion

1 All statutory citations herein are to the 2012 edition of the United States Code and all
regulatory citations herein are to the 2012 edition of the Code of Federal Regulations.
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process, id. at 5, 12. After importation, the aluminum components are
grit-blasted to clean the surface, coated with a paint primer, and
top-coated with adhesive paint to facilitate attachment to a rubber
filler that is added between the Subparts in the assembly of a finished
bushing. Id. An illustration attached as an exhibit to the Scope Ruling
Request shows a bushing consisting of an inner and an outer metal
part, both basically of cylindrical shape, joined together by the rubber
filler. Id. at Ex. 8.

The court’s analysis begins, as it must, with the scope language of
the Orders. Here, the antidumping duty order and the countervailing
duty order contain the same scope language. The Orders apply to
“aluminum extrusions which are shapes and forms, produced by an
extrusion process, made from aluminum alloys having metallic ele-
ments corresponding to the alloy series designations published by
The Aluminum Association commencing with the numbers 1, 3, and 6
(or proprietary equivalents or other certifying body equivalents).” AD

Order, 76 Fed. Reg. at 30,650; CVD Order, 76 Fed. Reg. at 30,653.
In the Scope Ruling, Commerce found as a fact that the Subparts

“are produced from aluminum billets, of aluminum alloy covered by
the scope, through an extrusion process.” Scope Ruling 5 (footnote
omitted). The finding that the Subparts were made from aluminum
extrusions is supported by the record and, in particular, by the Scope
Ruling Request itself. Scope Ruling Request 5. Record evidence also
supports the finding that the Subparts were made from an alloy
covered by the scope language. Scope Ruling Request Ex. 4 (June 17,
2015) (Conf. Admin.R.Doc. No. 2–3); AD Order, 76 Fed. Reg. at
30,650; CVD Order, 76 Fed. Reg. at 30,653–54.

The Scope Ruling Request took the position that the Subparts “are
not aluminum extrusions, but rather are subparts of metal bushings
for automotive vehicles, a final finished good exported to the U.S. to
be used only in the particular motor vehicles for which each subpart
is specifically manufactured.” Id. at 6. It further argued that the
Subparts “are finished components that require no further fabrica-
tion and therefore are not encompassed by the Orders.” Id. at 4. The
Orders, however, define the term “aluminum extrusions” broadly.
Although the phrase “aluminum extrusions which are shapes and
forms” might by itself be construed to mean only extrusions manu-
factured in basic shapes and forms, other scope language in the
Orders clarifies that such a construction was not intended. The scope
language provides expressly that the covered “[a]luminum extrusions
may also be fabricated, i.e., prepared for assembly,” and that “[s]uch
operations would include, but are not limited to, extrusions that are
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cut-to-length, machined, drilled, punched, notched, bent, stretched,
knurled, swedged, mitered, chamfered, threaded, and spun.” AD Or-

der, 76 Fed. Reg. at 30,650; CVD Order, 76 Fed. Reg. at 30,654. The
scope language further clarifies that “[s]ubject aluminum extrusions
may be described at the time of importation as parts for final finished
products that are assembled after importation . . . ” and that “[s]uch
parts that otherwise meet the definition of aluminum extrusions are
included in the scope.” AD Order, 76 Fed. Reg. at 30,650–51; CVD

Order, 76 Fed. Reg. at 30,654. Under the scope language construed as
a whole, fabrication performed on an aluminum extrusion to produce
a finished component ready for assembly does not result in the ex-
clusion of that component from the scope of the Orders merely be-
cause no further machining or other further fabrication is required
prior to assembly of the finished good. Commerce, therefore, was
correct in rejecting these arguments upon issuing the Scope Ruling.
Final Scope Ruling 8–9. The scope language also contains various
exclusions, but none of these exclusions describes the Subparts. See

AD Order, 76 Fed. Reg. at 30,651; CVD Order, 76 Fed. Reg. at 30,654.
As the Court of Appeals for the Federal Circuit has instructed,

“[s]cope orders may be interpreted as including subject merchandise
only if they contain language that specifically includes the subject
merchandise or may be reasonably interpreted to include it.” Duferco

Steel, Inc. v. United States, 296 F.3d 1087, 1089 (Fed. Cir. 2002)
(“Duferco Steel”). The Final Scope Ruling satisfies this requirement.
Moreover, “merchandise facially covered by an order may not be
excluded from the scope of the order unless the order can reasonably
be interpreted so as to exclude it.” Mid Continent Nail Corp. v. United

States, 725 F.3d 1295, 1301 (Fed. Cir. 2013), reh’g denied (Nov. 7,
2013) (“Mid Continent Nail”). Here, the Subparts are “aluminum
extrusions” within the meaning of the general scope language of the
Orders that do not qualify for any of the specific exclusions that also
are set forth in the scope language. The court, therefore, must deny
plaintiff’s motion. Plaintiffs raise various arguments in support of
their motion, in none of which does the court find merit.

Plaintiffs argue, first, that the Subparts satisfy the requirements
for what plaintiffs describe as the “finished goods” exclusion in the
Orders. Pls.’ Br. 8. The Orders provide that “[t]he scope . . . excludes
finished merchandise containing aluminum extrusions as parts that
are fully and permanently assembled and completed at the time of
entry . . . .” AD Order, 76 Fed. Reg. at 30,651; CVD Order, 76 Fed. Reg.
at 30,654. Because the merchandise in question is not imported in an
assembled form, this exclusion is inapplicable.
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Plaintiffs argue, next, that the Subparts qualify for what plaintiffs
term the “finished goods kit” exclusion in the Orders. Pls.’ Br. 8–9.
The Orders provide that “[t]he scope also excludes finished goods
containing aluminum extrusions that are entered unassembled in a
‘finished goods kit.’” AD Order, 76 Fed. Reg. at 30,651; CVD Order, 76
Fed. Reg. at 30,654. The Orders explain that “[a] finished goods kit is
understood to mean a packaged combination of parts that contains, at
the time of importation, all of the necessary parts to fully assemble a
final finished good and requires no further finishing or fabrication . .
. and is assembled ‘as is’ into a finished product.” AD Order, 76 Fed.
Reg. at 30,651; CVD Order, 76 Fed. Reg. at 30,654. This exclusion is
inapplicable. According to the uncontested facts as set forth in the
Scope Ruling Request and as apparent from the illustrations in the
exhibits thereto, the automotive bushings consist of an inner and
outer component (i.e., the imported aluminum-alloy components)
that, after importation, are prepped for assembly and joined using a
rubber filler. See Scope Ruling Request 5, Ex. 7, 8. The inner and outer
aluminum-alloy components, therefore, are insufficient to produce a
finished bushing. The finished goods kit exclusion, therefore, does not
describe the merchandise in the form in which it is imported.

Notwithstanding the express limitations on the finished goods and
finished goods kit exclusions, plaintiffs argue that one or both exclu-
sions apply because “the subparts at issue are custom manufactured
with discrete part numbers that are assembled to form a metal bush-
ing” and because “[n]o additional finishing or fabrication of the parts
is necessary to create the finished product—a metal bushing for
automobile suspension systems.” Pls.’ Br. 13. This argument fails to
confront the problem that, as imported, the merchandise is neither an
assembled good nor a kit containing all the components for assembly
“as is” into a finished good. Citing certain past scope rulings by
Commerce, plaintiffs argue, further, that:

[W]hile Kam Kiu’s subparts do not include the rubber filler at
the time of importation, this part does not need to be included at
the time of importation for the finished goods kit to be complete,
as Commerce has made clear in established interpretation of the
scope language explained in the Drapery Rail Kits Ruling, the
Solar Panel Mounting Systems Ruling, and Banner Stands Rul-
ing.

Id. Even were the court to assume, arguendo, that the cited rulings
are analogous to this case, plaintiffs’ argument would fail to overcome
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the effect of the plain meaning of the scope language of the Orders.2

Plaintiffs argue that the additional preparation of the Subparts

prior to assembly does not constitute further finishing or fabrication
because the Subparts, as imported, fall under the finished good” or
“finished goods kit” exceptions as understood in the “subassemblies
test” adopted in the Department’s prior scope determinations. Pl.’s
Br. 9. Plaintiff states that Commerce discussed the “subassemblies
test” in the initiation and preliminary scope ruling on Side Mount
Valve Controls (“SMVCs”) and “held that ‘subassemblies’ may be
excluded from the scope of the Aluminum Extrusions Orders.” Pl.’s
Br. 9; see Initiation & Prelim. Scope Ruling on Side Mount Valve

Controls 7 (Sept. 24, 2012) (“SMVCs Scope Ruling”), Attach. 2 to
Letter to the File re: Transmittal of Scope Determinations (Nov. 21,
2013) (Admin.R.Doc. No. 11); Final Scope Ruling on Side Mount Valve

Controls (Oct. 26, 2012), available at http://enforcement.trade.gov/
download/prc-ae/scope/27-Innovative%20Controls-Side-MountValve-
Controls-20121026.pdf (last visited Aug. 28, 2015) (adopting the un-
changed preliminary scope ruling). The issue in the SMVCs ruling
pertained in part to the scope language on subassemblies, which

2 Moreover, the cited rulings are not analogous. See Mem. of P. & A. in Supp. of Pl.’s Mot.
J. Agency R. 11–12, 18, 21 (June 10, 2014), ECF No. 25 (conf.), 26 (public) (“Pl.’s Br.”); Final

Scope Ruling on Clenergy (Xiamen) Technology’s Solar Panel Mounting Systems (Oct. 31,
2012), available at http://enforcement.trade.gov/download/prc-ae/scope/21-ClenergySolar-
Panel-Mounting-Systems-20121031.pdf (last visited Aug. 28, 2015) (“Solar Panel Mounting

Systems”); Final Scope Ruling on Banner Stands & Back Wall Kits (Oct. 19, 2011), available

at http://enforcement.trade.gov/download/prc-ae/scope/02-Banner-stands20111019.pdf (last
visited Aug. 28, 2015) (“Banner Stands”); Final Scope Ruling on Traffic Brick Network,

LLC’s Event Decor Parts & Kits (Dec. 3, 2012), available at http://enforcement.trade.gov/
download/prc-ae/scope/35-event-decor-parts-kits-5dec13.pdf (last visited Aug. 28, 2015)
(“Event Decor Parts”); Final Results of Redetermination Pursuant to Ct. Remand, Rowley

Co. v. United States (Feb. 27, 2013), available at http://enforcement.trade.gov/remands/
12–00055.pdf (last visited Aug. 28, 2015) (“Drapery Rail Kits Ruling”), aff’d Rowley Co. v.

United States, Consol. (Ct. No. 12–00055) (May 23, 2013). These prior scope rulings all
involved inessential, interchangeable parts added after importation by the consumer. Com-

pare Final Scope Ruling 9 (stating that Kam Kiu’s subparts require, inter alia, the addition
of “a rubber filler before the subparts are ready to be assembled into a complete metal
bushing”), with, e.g., Banner Stands 10 (stating that “the banner stands and back wall kits
at issue are designed to incorporate interchangeable graphic materials that can change
with users’ needs” and that “it would be unreasonable to require that the products at issue
must be accompanied with affixed graphical material that cannot be removed or altered at
a later date”). The term used by Kam Kiu to describe its merchandise in its Scope Ruling
Request and subsequent briefing—“elastomeric metal bushing”—indicates that the rubber
filler is an essential component. See Letter Requesting a Scope Ruling Regarding Subparts

for Metal Bushings for Automotive Vehicles 1 (June 25, 2013) (Admin.R.Doc. No. 1) (“Scope

Ruling Request”); Pl.’s Br. 1; Pl.’s Reply 2. An “elastomer” is defined as “an elastic rubberlike
substance (such as a synthetic rubber or a plastic having some of the physical properties of
natural rubber).” “Elastomer” (n.), Webster’s Third New Int’l Dictionary, Unabridged 730
(3d ed. 2002).
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provides that “[t]he scope includes the aluminum extrusion compo-
nents that are attached (e.g., by welding or fasteners) to form subas-
semblies, i.e., partially assembled merchandise unless imported as
part of the finished goods ‘kit’ defined further below.” AD Order, 76
Fed. Reg. at 30,651; CVD Order, 76 Fed. Reg. at 30,654. In its scope
ruling on SMVCs, Commerce found that a side mount valve control
package—which after importation was to be assembled to form a
complete control valve for installation onto a fire truck—qualified for
exclusion as a finished good kit because the exclusion should not be
interpreted to require all the parts necessary to assemble “the ulti-
mate downstream product” (i.e., the fire truck), as such an interpre-
tation “may lead to absurd results.” SMVCs Scope Ruling 7; see also

Final Scope Ruling 7–8. Kam Kiu unsuccessfully attempts to analo-
gize the merchandise at issue in that ruling to its own merchandise,
claiming that both “the subparts for metal bushings and the subparts
of SMVC are installed on larger parts (i.e., the imported subpart valve
controls are installed on fire trucks and the bushings are installed in
motor vehicle suspension systems).” Pl.’s Br. 13. Plaintiffs’ argument
ignores the obvious distinction that the merchandise in SMVCs, as
imported, was ready for assembly into a complete control valve,
SMVCs Scope Ruling 2, whereas the Subparts required the addition
of the essential rubber component. SMVCs Scope Ruling 7; see also

Final Scope Ruling 7. For the same reason, plaintiffs are erroneous in
relying on another Commerce scope ruling, the final scope ruling on
Valeo’s Automotive Heating and Cooling Systems (“Valeo”), Pls.’ Br.
18, in which Commerce concluded that the merchandise at issue
satisfied the requirements of the finished goods kit exclusion. See

Final Results of Redetermination Pursuant to Court Remand Alumi-

num Extrusions from the People’s Republic of China Valeo, Inc. (Feb.
13, 2013) (“Valeo Scope Ruling”), aff’d Valeo, inc. v. United States 9–11
(Ct. No. 12–00381) (May 14, 2013). The parts in the kit at issue in
Valeo needed “no additional fabrication or finishing” and were there-
fore were “ready for assembly without any additional hardware or
parts” at the time of importation. Valeo Scope Ruling 10.

Kam Kiu argues, further, that the tariff classification of the Sub-
parts is evidence that these goods are outside the scope. See Pl.’s Br.
14–15. Kam Kiu suggests that the Subparts are classified under
heading 8487, Harmonized Tariff Schedule of the United States
(“HTSUS”)— which is not among the classifications listed in the
Orders—and therefore do not meet the plain language of the Orders.
Id. at 14. However, the Orders provide that, while HTSUS “subhead-
ings are provided for convenience and customs purposes, the written
description of the scope” is dispositive. AD Order, 76 Fed. Reg. at

119 CUSTOMS BULLETIN AND DECISIONS, VOL. 49, NO. 38, SEPTEMBER 23, 2015



30,651; CVD Order, 76 Fed. Reg. at 30,654.
Kam Kiu’s final argument is that Commerce erred in failing to

apply the criteria set forth in 19 C.F.R. § 351.225(k)(2) of its regula-
tions, which according to Kam Kiu “establish that subparts for metal
bushings are not covered by the Orders.” Pls.’ Br. 24. As provided in
subsection 351.225(k), the criteria set forth in paragraph (2) of the
subsection apply only if the criteria of paragraph (1) of the subsection
“are not dispositive.” The criteria of paragraph (1) are “[t]he descrip-
tions of the merchandise contained in the petition, the initial inves-
tigation, and the determinations of the Secretary [of Commerce] (in-
cluding prior scope determinations) and the [International Trade]
Commission.” 19 C.F.R. § 351.225(k)(1). Subsection (k) of the regula-
tions must be interpreted in a way that is consistent with the prin-
ciples set forth in Duferco Steel, 296 F.3d at 1089, and Mid Continent

Nail, 725 F.3d at 1300, under which the scope language is the starting
point of any scope analysis and under which a determination on scope
must be based on a reasonable construction of that language. Here,
the Department’s determination that the Subparts are within the
scope of the Orders is supported by a reasonable construction of the
scope language in the Orders, and plaintiffs are unable to demon-
strate the reasonableness of a contrary construction.

III. Conclusion

The court must deny plaintiffs’ motion for judgment on the agency
record. Judgment will enter in accordance with this Opinion.
Dated: September 3, 2015

New York, New York
/s/ Timothy C. Stanceu

TIMOTHY C. STANCEU

CHIEF JUDGE

◆

Slip Op. 15–102

SIGMA-TAU HEALTHSCIENCE, INC., A.K.A. SIGMA-TAU HEALTHSCIENCE, LLC,
Plaintiff, v. UNITED STATES, Defendant.

Before: Gregory W. Carman, Senior Judge
Court No. 11–00093

[Plaintiff’s motion for summary judgment is denied; Defendant’s cross-motion for
summary judgment is granted; Plaintiff’s motion to strike is denied as moot.]

Dated: September 3, 2015

Leslie A. Glick, John C. Monica, Jr., and Christopher C. Yook, Porter Wright Morris
& Arthur LLP, of Washington, DC, for plaintiff.
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Alexander Vanderweide, Trial Attorney, Civil Division, Commercial Litigation

Branch, U.S. Department of Justice, of New York, NY, for defendant. With him on the

brief were Benjamin C. Mizer, Principal Deputy Assistant Attorney General, and Amy

M. Rubin, Assistant Director, International Trade Field Office. Of Counsel on the brief

was Yelena Slepak, Office of the Assistant Chief Counsel, International Trade Litiga-

tion, U.S. Customs and Border Protection, of New York, NY.

OPINION AND ORDER

Carman, Senior Judge:

Before the Court are cross motions for summary judgment and
Plaintiff’s motion to strike certain expert testimony. See Pl.’s Mot. for
Summ. J., ECF No. 64, and Mem. in Supp. of Pl. Sigma-Tau Health-
Science, Inc.’s Mot. for Summ. J., ECF No. 64–1 (“Pl’s MSJ”); Def.’s
Cross-Mot. for Summ. J. and Def.’s Mem. in Supp. of Its Cross-Mot.
for Summ. J., ECF No. 68 (“Def.’s MSJ”); and Pl. Sigma-Tau Health-
Science, Inc.’s Reply in Supp. of its Mot. for Summary J./Opp’n to
Gov’t’s Cross-Mot. and Mot. to Strike (“Pl.’s Reply”), ECF No. 69.
Plaintiff Sigma-Tau HealthScience, Inc., a.k.a, Sigma-Tau Health-
Science, LLC (“Sigma-Tau” or “Plaintiff”) moves that the two products
at issue in this case—(1) Acetyl L-Carnitine Taurinate Hydrochloride
with 1.5% Silica and (2) Glycine Propionyl L-Carnitine Hydrochloride
USP with 1.5% Silica (hereinafter collectively “products at issue” or
“L-Carnitine”)—are vitamins and properly classifiable as “vitamins”
under the Harmonized Tariff Schedule of the United States (“HT-
SUS”) subheading 2936.29.50, which carries duty free treatment.
Defendant U.S. Customs and Border Control (“Customs” or “Defen-
dant”) cross-moves that the products at issue are not vitamins and
properly classifiable as “quaternary ammonium salts” under HTSUS
subheading 2923.90.00. For the reasons stated below, the products at
issue are properly classified under HTSUS subheading 2923.90.00,
and accordingly, Defendant’s motion for summary judgment is
granted and Plaintiff’s motion for summary judgment is denied. In
addition, Plaintiff’s motion to strike is denied.

BACKGROUND

This action originally involved fifteen entries of eight products
imported by Plaintiff from its Italian parent company into JFK In-
ternational Airport, New York, between 2008 and 2010. Def.’s MSJ at
1. The eight products are listed in Table A:1

1 For ease of reference, the Court assigns product identification numbers to each of the
subject products as shown in Table A.
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Product ID

No.

Product Chemical Name

1 Acetyl L-Carnitine Hydrochloride

2 Acetyl L-Carnitine Arginate Dihydrochloride, USP with
1.5% Silica

3 L-Carnitine Fumarate with 1.5% Silica

4 Lysine L-Carnitine Fumarate Hydrochloride with 1.5%
Silica

5 L-Carnitine Inner Salt (also known as L-Carnitine Base)

6 L-Carnitine Hydrochloride

7 Acetyl L-Carnitine Taurinate Hydrochloride with 1.5%
Silica (trade name L-Tauro)

8 Gycine Propionyl L-Carnitine Hydrochloride, USP with
1.5% Silica (trade name GlycoCarn)

Compl. ¶13. Between 2009 and 2010, Customs liquidated and/or
reliquidated Plaintiff’s entries, classifying Products 1, 3, 5, and 6
under HTSUS subheading K2923.90.00,2 which entered duty free,
and Products 2, 4, 7, and 8 under HTSUS subheading 3824.90.92,3

which carries a 5% duty. Def.’s MSJ at 2. The K designation in this
subheading indicates duty-free status in accordance with HTSUS
General Note 13.4 Id. at 2 n.2. Plaintiff timely filed four protests
against Defendant’s decision to classify Products 2, 4, 7 and 8 under
HTSUS subheading 3824.90.92. Id. at 3. In its protests, Sigma-Tau
argued that all of its products, even those that Customs classified as
duty-free under HTSUS subheading K2923.90.90, should be classi-
fied under subheading 2936.29.50. Id.

Plaintiff applied for further review of Protest Number
4701–09–100897 regarding Products 1, 2, 7 and 8, which resulted in
Customs issuing ruling letter HQ H081683 on August 27, 2010. Id. In
that ruling, Customs confirmed that Product 1 was a “nonaromatic
quaternary ammonium salt compound provided for in the Pharma-
ceutical Appendix, and thus properly classifiable duty-free under
HTSUS subheading K2923.90.00.” Id. However, Customs also con-
firmed that Products 2, 7 and 8 “were mixtures of nonaromatic com-
pounds, and were thus properly classifiable under HTSUS subhead-
ing 3824.90.92.” Id. Customs denied two of Plaintiff’s protests in part

2 HTSUS subheading 2923.90.00 provides for “Quaternary ammonium salts and hydrox-
ides; lecithins and other phosphoaminolipids, whether or not chemically defined: Other.”
3 HTSUS subheading 3824.90.92 provides for “Prepared binders for foundry mold or cores;
chemical products and preparations of the chemical or allied industries (including those
consisting of mixtures of natural products), not elsewhere specified or included: Other:
Other: Other: Other: Other.”
4 Without the K-designation the HTSUS subheading 2923.90.00 carries a 6.2% duty.
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and denied two in full “in accordance with HQ H081683.” Id.

Subsequently, in December 2011, Customs issued amended labora-
tory reports, which concluded: (i) Products 2, 7, and 8 are separate
chemically defined organic compounds and thus are properly classi-
fiable under HTSUS Chapter 29 as quaternary ammonium salts; and
(ii) Product 2 was provided for in the Pharmaceutical Appendix. Id. at
3–4.

On February 10, 2014, the parties agreed that Products 1 through
6 are provided for in the Pharmaceutical Appendix and thus are
properly classifiable as duty free under HTSUS subheading
K2923.90.00.5 Partial Stipulated J. and Order, ECF No. 37 (“Partial
Stipulated Judgment”). Consequently, the two products remaining in
controversy in this case are Product 7, which is known by its trade
name as L-Tauro, and Product 8, which is known by its trade name as
GlycoCarn. Def.’s MSJ at 4. Defendant explains that these two prod-
ucts could not be part of the K-designation stipulation because “nei-
ther taurinate nor glycine are provided for in the Pharmaceutical
Appendix, [thus] these two products are not entitled to duty-free
status with the K-designation.” Id. The Clerk of the Court severed
entries 237–1325768–3 and 237–1329667–3 from this case, since
those two entries entirely encompassed products no longer at issue,
assigned them a new case number, and disposed of that case by joint
stipulation. See Court No. 14–00042, Stipulated J., ECF No. 3.

On October 20, 2014, Plaintiff moved for Referral to Court-Annexed
Mediation and Defendant opposed. See ECF Nos. 48, 49. The Court
denied the Motion for Referral to Court-Annexed Mediation in Slip
Opinion 14–133, ECF No. 52. On November 7, 2014, Plaintiff moved
to compel certain discovery but subsequently withdrew its motion.
See ECF Nos. 50, 62. In its motion for summary judgment, Plaintiff
also requests as a part of its summary judgment remedy “costs,
expenses, and attorney’s fees, as may be recoverable by law.” Pl.’s
MSJ at 35. Defendant counters that such request “is premature and
wholly inappropriate at this time.” Def.’s MSJ at 4 n.6. In any case,
Plaintiff has not filed for costs in the form of a Bill of Costs pursuant
to USCIT Rule 54(d)(1) or for fees in the form of an application
pursuant to the Equal Access to Justice Act, 28 U.S.C. § 2412(d), and
USCIT Rule 54.1.

Plaintiff moves the Court for summary judgment, arguing that
L-Tauro and GlycoCarn are “properly classified as ‘vitamins’ under
HTSUS heading 2936.29.50 and thus should be duty free.” Pl.’s MSJ

5 The tariff classification for six of eight of the products agreed upon by parties in the
Stipulated Judgment is Customs’ proposed provision but with a K designation which grants
duty free entry.
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at 1. Defendant cross moves for summary judgment, arguing that
these two products “are completely described by the terms of HTSUS
heading 2923, as quaternary ammonium salts,” and thus should be
classified under HTSUS 2923.90.00. Def.’s MSJ at 4.

DISCUSSION

A. Jurisdiction and Standard of Review

The Court has “exclusive jurisdiction of any civil action commenced
to contest the denial of a protest, in whole or in part, under section
515 of the Tariff Act of 1930” pursuant to 28 U.S.C. § 1581(a) (2012).6

Summary judgment is appropriate when the record shows that “there
is no genuine dispute as to any material fact and the movant is
entitled to judgment as a matter of law.” USCIT R. 56(a). Parties
agree there is no dispute about the facts and this case is ripe for
summary judgment. Pl.’s MSJ at 25; Def.’s MSJ at 6.

Although Customs enjoys a statutory presumption of correctness in
its classification decisions, this does not apply to pure issues of law in
a summary judgment motion before the Court. Universal Elec. Inc. v.

United States, 112 F.3d 488, 492 (Fed. Cir. 1997). The Court “does not
defer to Customs’ decisions because it has been tasked by Congress to
conduct a de novo review, and to determine the correct classification
based on the record made before it.” Id. at 493; see also 28 U.S.C. §
2640(a)(1). Ultimately, the Court’s “duty is to find the correct result,
by whatever procedure is best suited to the case at hand.” Jarvis

Clark Co. v. United States, 733 F.2d 873, 878 (Fed. Cir. 1984) (em-
phasis in original).

Resolution of a disputed classification “entails a two-step process:
(1) ascertaining the proper meaning of specific terms in the tariff
provision; and (2) determining whether the merchandise at issue
comes within the description of such terms as properly construed.”
Pillowtex Corp. v. United States, 171 F.3d 1370, 1373 (Fed. Cir. 1999).
When “the nature of the merchandise is undisputed, . . . the classifi-
cation issue collapses entirely into a question of law.” Cummins Inc.

v. United States, 454 F.3d 1361, 1363 (Fed. Cir. 2006) (internal cita-
tions omitted).

B. Proposed Classifications

The parties agree that the proper classification of the two products
at issue hinges upon the primary and only active component of the

6 All references to the United States Code hereinafter refer to the 2012 edition, unless
otherwise specified.
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products, L-Carnitine. See Pl.’s MSJ at 4 (“L-Carnitine is the biologi-
cally active component of the two products.”); Def.’s MSJ at 22 (re-
ferring to “carnitine as “the lone biologically active component” of
L-Tauro and GlycoCarn). The products at issue are listed as “L-
Carnitine Compounds” on the protests. See Summons, ECF No. 1.
Customs rulings demonstrate that subject merchandise which in-
cludes the active agent L-Carnitine is typically classified as
L-Carnitine. See, e.g., N011436 (June 1, 2007) (classifying Levocarni-
tine, also known as L-Carnitine, which is a trimethlyammonium salt
derived from an amino acid); NY F80631 (January 11, 2000) (classi-
fying L-beta-hydroxy trimethylammonium butyric acid, also known
as L-Carnitine base). Accordingly, the Court’s duty is to determine the
proper classification of L-Carnitine, which will apply to the two prod-
ucts at issue.

1. HTSUS Heading 2936

Plaintiff contends that the products at issue are properly classified
as vitamins in HTSUS subheading 2936.29.50.7 Pl.’s MSJ at 4. “Vi-
tamins belong to a specific and unique category of bioactive com-
pounds, based on their vital role in the human body.” Decl. of Yesu T.
Das, Ph.D. (“Das Decl.”) at ¶ 8, Pl.’s MSJ at Ex. J, ECF No. 64–4. Dr.
Das, a chemist, explains:

There is no single overarching common chemical structure of
vitamins—vitamins are represented in a variety of chemical
structures and no two vitamins have the same chemical struc-
ture. Therefore, products are classified as vitamins due to their
functional use, not due a particular chemical structure.

Das Decl. at ¶5.

Sigma-Tau imports both products in “25 kg drums from Italy where
it is produced as a bulk powder,” and “sells the powder to intermedi-
ate manufacturers in the United States that further process it into (i)
single vitamin tablets and/or pills and (ii) sports drinks or protein/
food bars.” Pl.’s MSJ at 4–5 (internal citations omitted). Plaintiff
emphasizes that L-Carnitine “is also commonly known as ‘Vitamin Bt’
and appears on the HTSUS Pharmaceutical Appendix and other
scientific sources.” Id. at 5 (internal citations omitted). Drawing on
similarities with vitamin D, Plaintiff offers the following definition of
vitamin Bt:

7 HTSUS subheading 2936.29.50 covers:
Provitamins and vitamins, natural or reproduced by synthesis (including natural con-
centrates), derivatives thereof used primarily as vitamins, and intermixtures of the
foregoing, whether or not in any solvent: Vitamins and their derivatives, unmixed: Other
Vitamins and their derivatives: Other: Other.
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Vitamin Bt is produced in insufficient amounts by the human
body for normal nutrition and must be supplemented by exter-
nal sources, both in infants and adults. The two products at
issue are simple analogs of Vitamin Bt in that their other chemi-
cal components have no biological activity in the human body
and do not change the essential nature of the products. A defi-
ciency in Vitamin Bt in children can lead to illness or death. In
this way, Vitamin Bt is an essential nutrient to all humans.
Clinical studies have shown that humans require an exogenous
source of Vitamin Bt products from outside the body to supple-
ment the body’s limited internal endogenous production. The
principal biological basis for the necessity of Vitamin Bt is its
role in the body’s energy generations. Specifically, it is a trans-
porter for the fatty acids in the cells’ mitochondria. Without it,
the body is not able to properly generate energy.

Id. (internal citation omitted). In support of its contention, Plaintiff
provided expert testimony about vitamin Bt from a chemist, defini-
tions of carnitine and vitamin Bt8 in the Merriam Webster dictionary,
and excerpts from scientific texts. See Pl.’s MSJ at Ex. G.

Plaintiff further asserts that its proposed heading is “a principle
use provision” and thus is “governed by the Additional Rule of Inter-
pretation (ARI) 1(a): ‘[A] tariff classification controlled by use (other
than actual use) is to be determined in accordance with the use in the
United States at, or immediately prior to, the date of importation, of
goods of that class or kind to which the imported goods belong, and
the controlling use is the principle use.” Pl.’s MSJ at 26 (citing Primal

Lite, Inc. v. United States, 182 F.3d 1362, 1363 (Fed. Cir. 1999)).
Plaintiff insists that it has “put forward an abundance of affirmative
evidence demonstrating that its products at issue meet all of the
Carborundum factors9 because [the products at issue] have all of the
physical characteristics of vitamins, are sold in stores that specialize

8 L-carnitine refers to the levo-optical rotation of carnitine. See Def.’s MSJ at 8 n.8. Parties
agree that there is no functional difference between L-carnitine and carnitine and use these
terms interchangeably. So will the Court.
9 The Carborundum factors, which are used to determine which goods are commercially
fungible with the imported goods, include:

use in the same manner as merchandise which defines the class; the general physical
characteristics of the merchandise; the economic practicality of so using the import; the
expectation of the ultimate purchasers; the channels of trade in which the merchandise
moves; the environment of the sale, such as accompanying accessories and the manner in
which the merchandise is advertised and displayed; and the recognition in the trade of
this use.

Aromont USA, Inc. v. United States, 671 F.3d 1310, 1312–13 (Fed. Cir. 2012) (citing United

States v. Carborundum Co., 63 CCPA 98, 536 F.2d 373, 377 (1976)).
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in vitamins (e.g. The Vitamin Shoppe), are purchased by other com-
panies as vitamins, are used by end-users as vitamins, are advertised
as vitamins, are deemed vitamins by many scholarly articles provided
to Customs as part of Plaintiff’s protests, and are recognized as
vitamins in the industry in which Sigma-Tau operates as vitamin
manufacturer.” Id. at 27. To supports its proposition that L-Carnitine
is a vitamin, Plaintiff cites the deposition of Dr. Ken Hassen, CEO of
Sigma-Tau (Dep. of Dr. Ken Hassen (“Hassen Dep.”), Pl.’s MSJ at Ex.
E, ECF No. 64–3), and the declaration of Dr. Das, expert chemist for
Sigma-Tau. Id. at 28. Plaintiff asserts that Defendant offered no
rebuttal evidence regarding how the products at issue are actually
used, and therefore, “the evidence shows that the products at issue
are properly classified as vitamins, specifically under HTSUS
2936.29.50.” Id. at 29.

Plaintiff further asserts that the products at issue are properly
classified by using the rule of relative specificity of GRI 3(a). Plaintiff
purports that its principle use provision trumps Defendant’s eo nom-

ine provision because the “general rule” is that the product is “gen-
erally more specifically provided for under the use provision.” Id. at
32 (quoting BASF Corp. v. United States, 497 F.3d 1309, 1315 (Fed.
Cir. 2007)).

2. HTSUS Heading 2923

Customs contends that the products at issue are properly classified
as quaternary ammonium salts in HTSUS subheading 2923.90.00.10

Def.’s MSJ at 7. While admitting that the “identity of Vitamin Bt as
carnitine was established in 1951,” Customs asserts that “the de-
scription of carnitine as Vitamin Bt has little use or applicability
today, and has no bearing on whether the substance functions as a
vitamin in humans or is classified as a vitamin for tariff purposes.” Id.
at 26 (internal citations omitted). Customs explains that the “t” of
vitamin Bt stands for “Tenebrio,” a group of several mealworms that
demonstrated a dietary need for carnitine in the original study. Id.
Customs argues, however, that calling carnitine “Vitamin Bt” is a
misnomer because “neither carnitine nor Vitamin Bt is recognized as
a vitamin in humans.” Id. at 27.

Customs further contends that Plaintiff’s products are not akin to
vitamin D. Id. at 28. Customs expounds that even though L-Carnitine
“has an essential role in metabolism, it is not a vitamin, because the
body of a normal individual makes a sufficient amount for daily

10 HTSUS subheading 2923.90.00 covers:
Quaternary ammonium salts and hydroxides; lecithins and other phosphoaminolipids,
whether or not chemically defined: Other.
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needs.” Id. at 25 (quoting Def.’s MSJ at Ex. S, B. Burge, “Carnitine in
Energy Production,” Healthline (July 1999) at 9). Customs offers that
L-Carnitine is a conditionally essential nutrient only for rare people
who, for “genetic or medical reasons,” cannot produce sufficient
amounts in their body. Id. at 25 (internal citations omitted). Customs
posits that Plaintiff’s “reliance on vitamin D’s classification designa-
tion to support its preferred tariff subheading is misplaced, as is
[Plaintiff’s] comparison of vitamin D” to the products at issue. Id. at
28. Defendant explains that, unlike vitamin Bt, “vitamin D is specifi-
cally provided for eo nomine11 ” under HTSUS subheading
2936.29.5020, and is “listed as a vitamin in the Explanatory Note to
heading 2936.” Id. at 28–29. Defendant posits that vitamin D differs
from L-Carnitine in that vitamin D “is usually produced in quantities
low enough to necessitate dietary supplementation for health” versus
L-Carnitine, which is “sufficiently synthesized and abundant in our
bodies.” Id. at 30.

Accordingly, Customs claims that Plaintiff’s proposed provision,
HTSUS heading 2936, “does not even partially describe the products”
at issue and that its own proffered provision, HTSUS heading 2923,
“is the only heading that encompasses the two products at issue.” Id.
at 7. Defendant asserts that “no analysis beyond GRI 1 is needed
because the imported merchandise is not prima facie classifiable in
more than one HTSUS provision.” Id.

3. HTSUS Heading 3824

HTSUS heading 3824 was the basis for Customs’ denial of Plain-
tiff’s protests pursuant to HQ H081683. See Pl.’s MSJ at 2. Large
swaths of Plaintiff’s briefs are devoted to detailing Customs’ errone-
ous classification of the products at issue as “chemical products and
preparations of the chemical or allied industries (including those
consisting of mixtures of natural products), not elsewhere specified or
included” under HTSUS subheading 3824.90.92.12 See, e.g., Pl.’s MSJ
at 5–18; Pl.’s Reply at 1–3. Customs originally classified the products
at issue under this tariff provision in HQ H081683, and Plaintiff
argues that Customs is bound to the classification stated in that

11 Eo nomine means an item is “identified by name.” Len-Ron Mfg. Co., Inc. v. United States,
334 F.3d 1304, 1308 (Fed. Cir. 2003).
12 The Court notes that Plaintiff refers to this provision throughout its papers as merely
“foundry mold materials,” but Defendant asserts that it “never classified the products at
issue as ‘foundry mold material.’” Def.’s MSJ at 17 n.19. Rather, Defendant explains that its
Newark laboratory originally erroneously classified the products at issue under the basket
segment of this provision as “mixtures of nonaromatic compounds excluded from classifi-
cation in Chapter 29, HTSUS.” Id. at 15.
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ruling letter in this litigation. See Pl.’s MSJ at 32. While the Court
agrees that Customs was bound by the tariff provision stated in its
ruling letter for the purpose of classifying entries, the Court disagrees
that Customs is bound to argue for the application of an admittedly
erroneous classification in this litigation.13 While arguably useful as
background, the Court finds that arguments regarding HTSUS sub-
heading 3824.90.92 for the products at issue are moot because Cus-
toms correctly conceded “that HQ H081683 incorrectly classified the
two products at issue” under HTSUS heading 3824. Def.’s MSJ at 18.
Consequently Customs “disavowed the accuracy of this tariff desig-
nation.” Def.’s Reply to Pl.’s Resp. to Def.’s Cross-Mot. for Summary J.
(“Def.’s Reply”) at 2. Consequently, Plaintiff’s assertions regarding
Customs’ concession as an invalid attempt to change its classification
are without merit. See Pl.’s MSJ at 17.

In the case at hand, the Court’s duty is to determine de novo the
correct classification of the products at issue. Any admittedly errone-
ous classifications by Customs in the past are not pertinent to proper
classification by the Court moving forward. The Court gives little
weight to Plaintiff’s arguments regarding HTSUS heading 3824. De-
fendant’s concession of error regarding ruling letter HQ H081683
benefitted Plaintiff and led to a partial settlement of this case. The
Court agrees with the parties that HTSUS heading 3824 is inappli-
cable to the products at issue in this case.

C. GRI Analysis

Classification of merchandise is governed by the HTSUS General
Rules of Interpretation (“GRIs”). Avenues in Leather, Inc. v. United

States, 423 F.3d 1326, 1333 (Fed. Cir. 2005). The GRIs direct “the
proper classification of all merchandise and are applied in numerical
order.” Carl Zeiss, Inc. v. United States, 195 F.3d 1375, 1379 (Fed. Cir.
1999). The Court may not consult any subsequent GRI unless the
proper classification cannot be determined by reference to GRI 1. See

Mita Copystar Am. v. United States, 160 F.3d 710, 712 (Fed. Cir.
1998). According to GRI 1, “classification shall be determined accord-
ing to the terms of the headings and any relative section or chapter
notes[.]” The possible headings are to be evaluated without reference
to their subheadings, which cannot be used to expand the scope of
their respective headings. See Orlando Food Corp. v. United States,
140 F.3d 1437, 1440 (Fed. Cir. 1998). “Only after determining that a
product is classifiable under the heading should the court look to the

13 It does not escape the Court’s attention that Plaintiff proposes a tariff classification here
that differs from the one asserted on its entry papers.
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subheadings to find the correct classification for the merchandise.” Id.
Tariff terms are “construed according to their common and commer-
cial meanings, which are presumed to be the same absent contrary
legislative intent.” Len-Ron, 334 F.3d at 1309; see also Medline In-

dus., Inc. v. United States, 62 F.3d 1407, 1409 (Fed. Cir. 1995) (“Tariff
terms are construed in accordance with their common or popular
meaning.”)

1. GRI 1

a. HTSUS Heading 2923

The parties submit that the products at issue fall under Chapter 29
“Organic Chemicals.” The Court agrees. Next the Court considers the
possible headings under Chapter 29. The Court contemplates the first
possible HTSUS heading, 2923, simply because it comes first in the
numerical order. The first step to resolve a disputed classification is to
ascertain “the proper meaning of specific terms in the tariff provi-
sion.” Pillowtex, 171 F.3d at 1373. This heading lists eo nomine chemi-
cal compounds, and the first enumerated chemical compound is qua-
ternary ammonium salts. The next step is to determine “whether the
merchandise at issue comes within the description of such terms.” Id.
It is undisputed that L-Carnitine is a quaternary ammonium salt.
Accordingly, L-Carnitine is classifiable in HTSUS heading 2923. Fur-
ther, a review of Customs rulings shows that Customs has previously
classified other L-Carnitine products under this heading. See, e.g.,
N011436 (June 1, 2007) (classifying L-Carnitine from the Czech Re-
public as tariff number 2923.90.00 with a free duty rate under EN13);
NY D80631 (January 11, 2000) (classifying L-Carnitine from Japan
as tariff number 2923.90.00); NY E82956 (June 18, 1999) (classifying
Acetyl-L-Carnitine from Italy as tariff number 2923.90.00 with a free
duty rate under EN13).14

Further, Plaintiff does not dispute that its products at issue could
be included in this heading. Instead, Plaintiff argues that this head-
ing is less specific under the rule of relative specificity pursuant to
GRI 3(a) than its own proposed heading. The Court finds that since
L-Carnitine is chemically known as a quaternary ammonium salt it is
prima facie classifiable in HTSUS heading 2923.

b. HTSUS Heading 2936

14 Defendant elucidates that NY E82956 is “a ruling not at issue in this case,” but a
proposed modification to it was “the genesis of the amended laboratory reports,” which led
Customs to reevaluate HQ H081683. Def.’s Reply at 3–4. This ruling letter has not yet been
revoked, despite Plaintiff’s allegation.
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The Court contemplates the next possible HTSUS heading, 2936,
which provides for vitamins. The first step is to ascertain the meaning
of the terms in the heading. See Pillowtex, 171 F.3d at 1373. This
heading covers all kinds of provitamins and vitamins and their de-
rivatives used as such. In construing a tariff term, the court may rely
on its own understanding of the term as well as upon lexicographic
and scientific authorities and other reliable sources. Kahrs Int’l, Inc.

v. United States, 713 F.3d 640, 644 (Fed. Cir. 2013) (internal quota-
tions omitted). The Court notes that vitamin Bt is defined as carnitine
in Webster’s Dictionary. See Webster’s Third New International Dic-

tionary 2559 (1981).15 Also, under the definition for “carnitine” are
the words “called also vitamin Bt.” Id. at 340.16 Further, Defendant
does “not dispute that carnitine was called Vitamin Bt” when first
discovered. Def.’s MSJ at 26.

The next step is to determine if the products at issue fall within the
meaning of the terms. Pillowtex, 171 F.3d at 1373. Defendant asserts
that L-Carnitine is a “conditionally essential nutrient” “principally
used as ingredients in workout supplements, not vitamins.” Def.’s
MSJ at 24, 33. Defendant further asserts that L-Carnitine does not fit
into the definition of vitamin provided in the Explanatory Notes
(“EN”) to Section VI, Chapter 29, Sub-Chapter XI:

Vitamins are active agents, usually of complex chemical compo-
sition, which are obtained from outside sources and are essential
for the proper functioning of human or other animal organisms.

15 L-Carnitine is vitamin Bt. See Vitamins and Health Supplements Guide, available at
http://www.vitamins-supplements.org/carnitine.php (last visited Aug. 31, 2015).
16 “L-carnitine” is explained as follows:

L-carnitine supplements are used to increase L-carnitine levels in people whose natural
level of L-carnitine is too low because they have a genetic disorder, are taking certain
drugs (valproic acid for seizures), or because they are undergoing a medical procedure
(hemodialysis for kidney disease) that uses up the body’s L-carnitine. It is also used as a
replacement supplement in strict vegetarians, dieters, and low-weight or premature
infants.
L-carnitine is used for conditions of the heart and blood vessels including heart-related
chest pain, congestive heart failure (CHF), heart complications of a disease called diph-
theria, heart attack, leg pain caused by circulation problems (intermittent claudication),
and high cholesterol.
Some people use L-carnitine for muscle disorders associated with certain AIDS medica-
tions, difficulty fathering a child (male infertility), a brain development disorder called
Rett syndrome, anorexia, chronic fatigue syndrome, diabetes, overactive thyroid, atten-
tion deficit-hyperactivity disorder (ADHD), leg ulcers, Lyme disease, and to improve
athletic performance and endurance.
The body can convert L-carnitine to other amino acids called acetyl-L-carnitine and
propionyl-L-carnitine. But, no one knows whether the benefits of carnitines are inter-
changeable. Until more is known, don’t substitute one form of carnitine for another.

WebMD, available at http://www.webmd.com/vitamins-supplements/ingredientmono-

1026-l-carnitine.aspx?activeingredientid=1026&activeingredientname=l-carnitine (last vis-
ited Aug. 31, 2015). This popular source lists L-Carnitine under the category of “vitamins
and supplements.” Id.
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They cannot be synthesised [sic] by the human body and must
therefore be obtained in final or nearly final form (provitamins)
from outside sources. They are effective in relatively minute
amounts and may be regarded as exogenous biocatalysts, their
absence or deficiency giving rise to metabolic disturbances or
“deficiency diseases.”

While the Court may refer to the ENs accompanying the tariff pro-
visions, the ENs are not binding. Upon review of this EN in particu-
lar, the Court notes that portions of it contradict the tariff term that
it should be explaining, and therefore, the Court disregards those
portions of the explanation. The portions of the EN which read that
vitamins “cannot be synthesised [sic] by the human body” and “may
be regarded as exogenous biocatalysts” directly contradict the fact
that an enumerated vitamin, Vitamin D, in the tariff subheading is
synthesized in the body and produced endogenously. See Pl.’s MSJ at
15, Def.’s MSJ at 28–29. A non-binding explanatory note that directly
conflicts with a tariff’s enumerated items is afforded very little
weight. Accordingly, L-Carnitine is classifiable in HTSUS heading
2936.

Upon consideration of these scientific and lexicographic authorities,
the Court finds that since L-Carnitine is commonly known as vitamin
Bt it is prima facie classifiable in HTSUS heading 2936.

2. GRI 317

When goods are prima facie classifiable under two headings in the
HTSUS, “[t]he heading which provides the most specific description
shall be preferred to headings providing a more general description.”
GRI 3(a); see also Kahrs, 713 F.3d at 647. This is called the rule of
relative specificity. See Len-Ron, 334 F.3d at 1313. Under this rule,
the Court looks to “the provision with requirements that are more
difficult to satisfy and that describe the article with the greatest
degree of accuracy and certainty.” Id. (internal citations omitted).
Plaintiff avers that the rule of relative specificity directs that use
provisions trump eo nomine provisions in the HTSUS. See Pl.’s MSJ
at 32–34; Pl.’s Reply at 13–14. It is a “convenient rule of thumb” that
a “product described by both a use provision and an eo nomine pro-
vision is generally more specifically provided for under the use pro-
vision” but only when “the competing provisions are in balance.”
Kahrs, 713 F.3d at 647 (internal quotations and citations omitted).

17 GRI 2 is inapplicable because it relates to incomplete or unfinished articles or mixtures
or combinations.
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It is undisputed that HTSUS heading 2923 is an eo nomine provi-
sion, but disagreement arises as to HTSUS heading 2936. While
Plaintiff asserts that HTSUS 2936 is a use provision, Defendant
counters that it is a hybrid of an eo nomine provision and a use
provision. Def.’s MSJ at 33. Upon application of the Carborundum

factors, Plaintiff concludes that the products at issue are principally
used as vitamins. Pl.’s MSJ at 27–29. Therefore, Plaintiff asserts that
its products are vitamins under the principal use provision. However,
Defendant takes issue with Plaintiff’s assertion that HTSUS heading
2936 is wholly a use provision.

Defendant parses the heading and offers that the first segment of
the heading, “provitamins and vitamins, natural or reproduced by
synthesis (including natural concentrates),” is an eo nomine provi-
sion, but the second segment “derivatives thereof used primarily as
vitamins” is a use provision. Def.’s MSJ at 33. The Court agrees.
Thus, the Court must decide whether L-Carnitine falls under the eo

nomine or use part of heading 2936.
Plaintiff maintains that L-Carnitine is vitamin Bt, which falls un-

der the tariff term “vitamins” within the eo nomine part of the pro-
vision. Pursuant to Jarvis Clark, the Court considers if L-Carnitine
also falls under the use part of the provision, “derivatives thereof
used primarily as vitamins” of HTSUS heading 2936. The Court first
notes that the term “thereof” relates back to the first phrase, “provi-
tamins and vitamins.” The term “thereof” cannot mean merely any
substance. Accordingly, to fall under the rubric of the use part of
heading 2936, L-Carnitine would have to be a derivative of a vitamin
or a provitamin and be used as a vitamin.

The Court then looks to the common meaning of these terms in
Webster’s Dictionary. The definition of the term “derivative” is “made
up of or marked by elements or qualities of something else.” Webster’s,
supra, at 608. The definition of provitamin is “a precursor of a vitamin
that can be converted into a vitamin in the organism.” Id. at 1827.
The example provided in the dictionary is that ergosterol is a provi-
tamin of vitamin D2. Id. Applying these definitions to L-Carnitine,
the Court finds that L-Carnitine is actually vitamin Bt, not a deriva-
tive of vitamin Bt, and does not fall under the use part of the provi-
sion. Therefore, L-Carnitine only falls under the eo nomine segment
of HTSUS heading 2936. Accordingly, the Court must compare the
two competing provisions through an eo nomine lens.

Applying the rule of relative specificity to the terms “quaternary
ammonium salts” and “vitamins,” the Court finds that the term “qua-
ternary ammonium salts” more specifically describes L-Carnitine
than “vitamins” because the chemical name wholly describes the
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products and is specifically enumerated as the first item in the head-
ing.18 Hence, L-Carnitine is properly classified under HTSUS head-
ing 2923. Next the Court looks for the proper subheading within
heading 2923. Upon review of the possible subheadings, the Court
finds that the proper subheading is 2923.90.00, which is a basket
provision for “Other.”

3. General Note 13

The Court finally considers whether the products at issue are listed
in the Pharmaceutical Appendix, which is designated with a K and
afforded duty free treatment pursuant to General Note 13 to the
HTSUS, which provides:

[w]henever a rate of duty of “Free” followed by the symbol “K” in
parentheses appears in the “Special” subcolumn for a heading or
subheading, any product (by whatever name known) classifica-
tion the such which is the product of a country eligible for tariff
treatment under column 1 shall be entered free of duty, provided
that such product is included in the pharmaceutical appendix to
the tariff schedule. Products in the pharmaceutical appendix
include the salts, esters and hydrates of the International Non-
proprietary Name (INN) products enumerated in table 1 of the
appendix that contain in their names any of the prefixes or
suffices listed in table 2 of the appendix provided that any such
salt, ester or hydrate is classifiable in the same 6 digit tariff
provisions as the relevant product enumerated in table 1.

General Note 13 to the HTSUS. Thus to qualify for K designation, the
products at issue must be listed in both Table 1 and Table 2. Table 1
lists the base compound and Table 2 lists prefixes and suffixes around
the base compound. Customs concedes that L-Carnitine is listed in
Table 1; however, Customs postulates that the products at issue do
not qualify for K designation because the prefixes—taurinate of
L-Tauro and glycine of GlycoCarn—are not listed in Table 2. Plaintiff
argues in the alternative that these products, if classified under
HTSUS head 2923, qualify for duty free treatment because
L-Carnitine is listed in Table 1, but Plaintiff does not even mention
Table 2. See Pl.’s MSJ at 11 n.4. The Court finds Defendant’s reading
of General Note 13 to be the correct interpretation, requiring that the
products at issue are found in both Tables 1 and 2. Taurinate and
glycine are not found on Table 2, and the requirements for K desig-
nation are not satisfied. Therefore, the Court finds that L-Tauro and

18 This may have been a different case if “vitamin Bt” itself was enumerated in heading
2936 but it is not.
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Glycocarn do not qualify for K designation. Accordingly, the Court
holds that the products at issue are properly classified under HTSUS
subheading 2923.90.00.

CONCLUSION

For the reasons stated above, the Court agrees with Defendant that
tariff subheading 2923.90.00, HTSUS, applies to the products at
issue. Plaintiff’s Motion for Summary Judgement is therefore denied,
and Defendant’s Cross Motion for Summary Judgment is granted.
Finally, Plaintiff’s motion to strike “and preclude any purported ex-
pert testimony or opinions not properly disclosed or supported by
scientific authority pursuant to Rules 26 and 37” is denied as moot.
Pl.’s Reply at 8–10.Plaintiff’s motion to strike “and preclude any
purported expert testimony or opinions not properly disclosed or
supported by scientific authority pursuant to Rules 26 and 37” is
denied as moot. Pl.’s Reply at 8–10.Plaintiff’s motion to strike “and
preclude any purported expert testimony or opinions not properly
disclosed or supported by scientific authority pursuant to Rules 26
and 37” is denied as moot. Pl.’s Reply at 8–10.19 Judgment will enter
accordingly.

Dated: September 3, 2015
New York, New York

/s/ Gregory W. Carman

GREGORY W. CARMAN, SENIOR JUDGE

19 The Court did not rely on Dr. Matthew Birck’s testimony as an expert in its analysis.
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