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OPINION AND ORDER
Stanceu, Judge:
Plaintiffs Changshan Peer Bearing Company, Ltd. and Peer Bearing Company contest the final determination (“Final Results”) issued
by the International Trade Administration, U.S. Department of Commerce (“Commerce” or the “Department”) to conclude the twentythird administrative review of an antidumping duty order on tapered
roller bearings (“TRBs”) and parts thereof, finished and unfinished
(the “subject merchandise”), from the People’s Republic of China
(“China”). Compl. ¶ 1 (Feb. 1, 2012), ECF No. 6. See Tapered Roller
Bearings & Parts Thereof, Finished & Unfinished, from the People’s
Republic of China: Final Results of the 2009–2010 Antidumping Duty
Admin. Review & Rescission of Admin. Review, In Part, 77 Fed. Reg.
2,271, 2,273 (Jan. 17, 2012) (“Original Final Results”), as amended;
41
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Tapered Roller Bearings & Parts Thereof, Finished & Unfinished,
from the People’s Republic of China: Am. Final Results of the Admin.
Review of the Antidumping Duty Order, 77 Fed. Reg. 24,179 (Apr. 23,
2012) (“Am. Final Results”) (collectively, the “Final Results”). The
twenty-third administrative review covers entries made between
June 1, 2009 and May 31, 2010 (the “period of review” or “POR.”) Id.
at 24,179.
Before the court is plaintiffs’ USCIT Rule 56.2 motion for judgment
on the agency record, which defendant United States and defendantintervenor The Timken Company (“Timken”), the petitioner in the
original investigation, oppose. Pls.’ R. 56.2 Mot. for J. on the Agency
R. (June 29, 2012), ECF No. 24–1 (“Pls.’ Mot.”); Def.’s Opp’n to Pls.’
Mot. for J. on the Agency R. (Aug. 29, 2012), ECF No. 32 (“Def.’s
Opp’n”); The Timken Co.’s Opp’n to Pls.’ Mot. for J. on the Agency R.
(Sept. 4, 2012), ECF No. 33 (“Def.-intervenor’s Opp’n”). Plaintiffs
challenge the Department’s method of determining a surrogate value
for the bearing-quality alloy steel bar used to produce some of the
subject merchandise sold during the twenty-third review. Changshan
Peer Bearing Co., Ltd.’s & Peer Bearing Co.’s Mem. of P. & A. in Supp.
of its Mot. for J. on the Agency R. 2–3 (June 29, 2012), ECF No. 24
(“Pls.’ Mem.”). Plaintiffs seek a court order remanding the Final
Results and requiring Commerce to reconsider the valuation. Pls.’
Mem. 1. Additionally, plaintiffs seek an order directing Commerce to
reopen the administrative record on remand so that plaintiffs may
submit new information pertaining to the valuation issue. Id. 3, 15,
18.
The court decides that a remand is required because the Final
Results fail to provide a finding or explanation addressing the statutory requirement that the steel bar be valued according to the “best
available information.” The court, however, will leave to the Department’s discretion the decision on whether to reopen the record.
I. BACKGROUND
1. Procedural History
In 1987, Commerce issued the antidumping duty order on tapered
roller bearings and parts thereof from China (the “Order”). Antidumping Duty Order; Tapered Roller Bearings & Parts Thereof, Finished or Unfinished, from the People’s Republic of China, 52 Fed. Reg.
22,667 (June 15, 1987). In response to a request by various parties,
Commerce, on July 28, 2010, initiated the twenty-third administrative review under section 751 of the Tariff Act, 19 U.S.C. § 1675(a).
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Initiation of Antidumping & Countervailing Duty Admin. Reviews &
Requests for Revocations In Part, 75 Fed. Reg. 44,224 (July 28, 2010).
Commerce issued preliminary results of the review (“Preliminary
Results”) on July 13, 2011, calculating a preliminary weightedaverage dumping margin of 5.61% for CPZ/SKF, the only
individually-examined respondent. Tapered Roller Bearings & Parts
Thereof, Finished or Unfinished, from the People’s Republic of China:
Preliminary Results of the 2009–2010 Admin. Review of the Antidumping Duty Order & Intent to Rescind Admin. Review, In Part, 76
Fed. Reg. 41,207, 41,214 (“Preliminary Results”). On January 17,
2012, Commerce issued final results, assigning a weighted-average
dumping margin of 10.03%. Original Final Results, 77 Fed. Reg. at
2,273. On April 23, 2012, Commerce, with leave of court to correct a
ministerial error, issued amended final results and revised the
weighted-average dumping margin to 14.98%.1 Am. Final Results, 77
Fed. Reg. at 24,179.
Plaintiffs filed their Rule 56.2 motion and accompanying memorandum on June 29, 2012.2 Pls.’ Mot. 1; Pls.’ Mem. 1. Defendant and
defendant-intervenor each filed responses in opposition on August 29
and September 4, 2012, respectively, Def.’s Opp’n; Def. intervenor’s
Opp’n, and on October 9, 2012, plaintiffs filed a reply. Pls.’ Reply Br.
in Supp. of its Mot. for J. on the Agency R., ECF No. 39. The court held
oral argument on June 21, 2013. ECF No. 44.
2. Factual History
During the period of the prior (twenty-second) administrative review of the Order, a Swedish conglomerate, AB SKF (“SKF”), acquired
Peer Bearing Company-Changshan (“PBCD,” or as referred to by
1

On January 23, 2012, The Timken Company (“Timken”) submitted an allegation of a
ministerial error regarding the valuation of the steel bar input in the Final Results. Mem.
from Demitri Kalogeropoulos to Wendy J. Frankel, re: Allegation of Ministerial Error, at 3
(Apr. 16, 2012). Before the Department took action on the alleged ministerial error, Timken
and plaintiffs each commenced actions in this Court. Summons (Jan. 27, 2012), ECF No. 1
(Court No. 12–00035), Compl. (Jan. 30, 2012), ECF No. 7 (Court No. 12–00035); Summons
(Feb. 1, 2012), ECF No. 1; Compl. ¶ 1 (Feb. 1, 2012), ECF No. 6. On March 29, 2012, the
court granted Commerce leave to amend the Final Results to correct the ministerial error,
Order, ECF No. 26 (Court No. 12–00035), and on April 23, 2012 Commerce issued amended
final results, Tapered Roller Bearings & Parts Thereof, Finished & Unfinished, from the
People’s Republic of China: Amended Final Results of the Admin. Review of the Antidumping Duty Order, 77 Fed. Reg. 24,179 (Apr. 23, 2012) (“Amended Final Results”). After
Commerce issued the amended results, Timken voluntarily dismissed its action. Stipulation of Dismissal (May 15, 2012), ECF No. 31 (Court No. 12–00035).

2

Plaintiffs’ complaint included an additional claim challenging the Department’s decision
to rely on producer-specific factors of production (“FOPs”) to calculate the normal value of
the tapered roller bearings (“TRBs”) sold during the period of review (“POR”). Compl. ¶¶
9–10. Plaintiffs did not pursue this claim in their Rule 56.2 motion. Pls.’ Mem. 5.
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Commerce in the Final Results, “CPZ/PBCD”), a Chinese producer
and exporter of TRBs, and its affiliated U.S. importer and reseller,
Peer Bearing Company. See Tapered Roller Bearings & Parts Thereof,
Finished & Unfinished, from the People’s Republic of China: Final
Results of the 2008–2009 Antidumping Duty Admin. Review, 76 Fed.
Reg. 3,086, 3,087 (Jan. 19, 2011) (“Final Results AR22”). The acquisition resulted in two SKF-related entities, Changshan Peer Bearing
Company, Ltd. (“CPZ/SKF”) and a U.S. importer and reseller, Peer
Bearing Company (“Peer/SKF”), who are the plaintiffs in this action.
Id. During the prior review, Commerce determined that CPZ/SKF
and Peer/SKF were not successors-in-interest to the former companies, id., a determination no party contests in this action.
As a result of the acquisition, Peer/SKF came to possess a significant quantity of previously imported, unsold TRB inventory manufactured by the former Chinese producer, PBCD. See Issues & Decision Mem., A-570–601, ARP 10–10, at 5–6 (Jan. 9, 2012), available at
http://ia.ita.doc.gov/frn/summary/PRC/2012–730–1.pdf (last visited
Jan. 9, 2014) (“Decision Mem.”); Letter from Law Firm of Steptoe &
Johnson to Secretary of Commerce re: Supplemental Questionnaire C
Response 7 (Mar. 14, 2011) (Admin.R.Doc. No. 6105). Peer/SKF sold
some of this inventory to unaffiliated U.S. customers during the POR.
Decision Mem. 5. The Department’s valuation of the steel bar used to
produce this merchandise is at issue in this case.
II. DISCUSSION
The court exercises jurisdiction according to section 201 of the
Customs Courts Act of 1980, 28 U.S.C. § 1581(c).3 Under this jurisdictional provision, the court reviews actions commenced under section 516A of the Tariff Act of 1930 (“Tariff Act”), 19 U.S.C. §
1516a(a)(2)(B)(iii) contesting the final results of an administrative
review of an antidumping duty order. Upon judicial review, the court
will hold unlawful any finding, conclusion, or determination that is
not supported by substantial evidence on the record or that is otherwise not in accordance with law. See 19 U.S.C. § 1516a(b)(1)(B)(i).
Substantial evidence is “such relevant evidence as a reasonable mind
might accept as adequate to support a conclusion.” Consol. Edison Co.
v. NLRB, 305 U.S. 197, 229 (1938).

3

All statutory citations are to the 2006 edition of the United States Code. All citations to
regulations are to the 2011 edition of the Code of Federal Regulations.
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1. On Remand, Commerce Must Reconsider its Surrogate Value for the
Steel Bar Factor of Production Pertaining to TRBs Produced by PBCD
In calculating the normal value of subject merchandise from a
nonmarket economy country such as China, Commerce, under subsection (1) of section 773(c) of the Tariff Act, ordinarily determines a
“surrogate” value for each of the factors of production (“FOPs”) utilized in producing the merchandise and adds amounts for general
expenses, profit, and other expenses. See 19 U.S.C. § 1677b(c)(1). As
is relevant here, the FOPs include “quantities of raw materials employed.” Id. at § 1677b(c)(3)(B). The statute provides that Commerce
is to value FOPs “based on the best available information regarding
the values of such factors in a market economy country or countries”
that Commerce considers appropriate. Id. § 1677b(c)(1) (emphasis
added). In valuing FOPs, the statute requires Commerce to “utilize,
to the extent possible, the prices or costs of factors of production in
one or more market economy countries that are—(A) at a level of
economic development comparable to that of the market economy
country, and (B) significant producers of comparable merchandise.”
Id. § 1677b(c)(4).
Although Commerce is entitled to deference in its interpretation of
the term “best available information,” QVD Food Co., Ltd. v. United
States, 658 F.3d 1318, 1323 (Fed. Cir. 2011), the selection of the best
available information must be consistent with the overall purpose of
the antidumping statute, which is “to determine margins ‘as accurately as possible.’” Lasko Metal Products, Inc. v. United States, 43
F.3d 1442, 1446 (Fed. Cir. 1994) (quoting Rhone Poulenc, Inc. v.
United States, 899 F.2d 1185, 1191 (Fed. Cir. 1990)). Moreover, although Commerce has discretion in selecting a method for valuing
FOPs, the court will not sustain the Department’s selection absent
reasoning that adequately explains the Department’s choice. See Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29,
43 (1983).
In the Final Results, Commerce employed different methods for
valuing the steel bar input depending on whether CPZ/SKF or the
former producer, PBCD, manufactured the subject TRBs. Original
Final Results, 77 Fed. Reg. at 2,273. For the valuation of the steel bar
CPZ/SKF used, which plaintiffs do not contest, Commerce used a
weighted-average of price data obtained from CPZ/SKF’s marketeconomy purchases of bearing-quality steel bar made during the
POR. Id. at 2,273. In valuing the bearing-quality steel bar PBCD used
to produce TRBs, which plaintiffs do contest, Commerce used import
data from India that Timken had placed on the record, which pertained to Indian “harmonized tariff schedule (‘HTS’) subcategory
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7228.30.29 (other bars and rods of other alloy steel).” Id. ; see
CPZ/SKF Final Analysis Mem. to File, A-570–601, ARP 5–10, at 3 &
Atts. 1, 3 (Jan. 9, 2012) (“Final Analysis Mem.”); Memo re: Factors
Valuations of the Final Results of the 2009–2010 Admin. Review of the
Antidumping Duty Order on Tapered Roller Bearings & Parts
Thereof, Finished or Unfinished, from the People’s Republic of China,
at 2 (Jan. 9, 2012), ECF No. 31–3 (“Factors Valuation Memo”).
The average unit value for Indian subheading 7228.30.29 as shown
in the Indian HTS data, $105.43 INR per kilogram, is significantly
higher than the average unit value of the market-economy prices
reported by CPZ/SKF. Compare Factors Valuation Memo at 2, with
Final Analysis Mem. at Attach. 2. Plaintiffs argue that Commerce
instead should have used the prices from CPZ/SKF’s market-economy
purchases to value the steel bar inputs that PBCD used to produce
the subject merchandise sold during the POR, as Commerce did in the
Preliminary Results.4 Pls.’ Mem. 2–3. Plaintiffs request that the court
order Commerce to follow this course on remand. Pls.’ Mot. 2. In the
alternative, plaintiffs ask the court to direct Commerce to: (1) reopen
the administrative record so that plaintiffs may submit factual information for use in determining a new surrogate value for the steel bar
input; and (2) determine whether the Indian surrogate value was
aberrational and, if Commerce determines that it was, to choose a
new surrogate value. Id.
The record contains only two data sources that Commerce could use
in obtaining a surrogate value for the steel bar input of the PBCDproduced TRBs: the Indian HTS data and CPZ/SKF’s market
economy purchases during the POR. In formulating the Final Results, Commerce was required to determine which of these two data
sources is the “best available information” for valuing the steel bar
FOP. See 19 U.S.C. § 1677b(c)(1). However, neither the Final Results
nor the Department’s accompanying Decision Memorandum contains
an explicit finding that the Indian HTS data are superior to the
market economy purchase data, which the Decision Memorandum
4
In the Preliminary Results of the twenty-third review, Commerce calculated the normal
value of all subject merchandise sold during the POR, whether produced by the new
producer, Changshan Peer Bearing Company, Ltd. or the former producer, Peer Bearing
Company-Changshan, using FOPs pertaining to the TRBs made by the new producer.
Tapered Roller Bearings & Parts Thereof, Finished or Unfinished, from the People’s Republic of China: Preliminary Results of the 2009–2010 Admin. Review of the Antidumping Duty
Order & Intent to Rescind Admin. Review, In Part, 76 Fed. Reg. 41,207, 41,211 (“Preliminary Results”); Mem. from Demitri Kalogeropoulos to File, re: Surrogate Value Mem., at 2
(June 30, 2011) (Admin.R.Doc. No. 6262) (“Surrogate Value Mem.”). Commerce valued all
steel bar input using a weighted-average of the market economy prices reported by the new
producer. Preliminary Results, 76 Fed. Reg. at 41,212; Surrogate Value Mem., at Ex. 12.
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does not discuss as a possible data source for the valuation. More
specifically, Commerce failed to address the issue of which of the two
available data sets would produce the more accurate margin. See
Lasko, 43 F.3d at 1443 (“[I]t is Commerce’s duty to determine margins
as accurately as possible, and to use the best information available to
it in doing so.”).
As a rationale for the Department’s decision, the Decision Memorandum offers only that Commerce valued certain FOPs, including
steel bar input, “using Indian import data already on the record,
consistent with the prior administrative review of this proceeding.”
Decision Mem. 7 (footnotes omitted). Almost all of the relevant discussion in the Decision Memorandum pertains not to the choice of
surrogate value but to the choice of FOPs. See id. at 5–7. This discussion addresses the Department’s reasons for using, where possible, quantitative FOP data from the actual producer of the subject
merchandise in question, i.e., PBCD, pertaining to the previous POR,
instead of FOP data from the new entity, CPZ/SKF, pertaining to the
POR of the current review. Id. Missing is any meaningful discussion
of how the Department reached its decision on valuing, as opposed to
quantifying, the steel bar FOP.
On the whole, the court cannot sustain upon judicial review the
Department’s decision to use the Indian import data to value the steel
bar input for the PBCD-produced subject merchandise because Commerce did not support the decision with an adequate explanation and
because Commerce gave no indication that it considered the alternative. See Motor Vehicle Mfrs. Ass’n, 463 U.S. at 43 (“[T]he agency must
examine the relevant data and articulate a satisfactory explanation
for its action including a ‘rational connection between the facts found
and the choice made.’” (citing Burlington Truck Lines, Inc. v. United
States, 371 U.S. 156, 168 (1962))). The court, therefore, must remand
the decision to Commerce for reconsideration.
Defendant and defendant-intervenor raise several arguments in
support of the Final Results. For the reasons discussed below, the
court is not persuaded by these arguments.
Defendant states in its opposition to plaintiffs’ Rule 56.2 motion
that “[b]ecause Commerce used PBCD’s factors of production to determine normal value for PBCD-produced TRBs, Commerce valued
PBCD’s consumption of steel bar using the only surrogate value for
this input on the record.” Def.’s Opp’n 13 (citing Decision Mem. 7). The
connection to which defendant alludes is not apparent on the face of
the Decision Memorandum, and in this respect defendant’s statement
is a post-hoc rationalization rather than reasoning supplied by Com-
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merce. See SEC v. Chenery Corp., 332 U.S. 194, 196 (1947) (“[A]
reviewing court, in dealing with a determination or judgment which
an administrative agency alone is authorized to make, must judge the
propriety of such action solely by the grounds invoked by the
agency.”). Moreover, defendant’s post-hoc rationalization is at best
questionable. The decision to use PBCD’s factors of production does
not compel a decision to choose the Indian import data over
CPZ/SKF’s market economy purchase data, which, contrary to defendant’s assertion, also could serve as a surrogate value for the steel bar
used by PBCD.
Defendant argues, further, that “Commerce’s practice is to value
the input using market-economy purchase prices for the producer
who demonstrated that it purchased significant quantities; otherwise, Commerce uses surrogate values.” Def.’s Opp’n 14 (citing 19
C.F.R. § 351.408(c)(1)). Defendant maintains that “[o]nly SKF, not
PBCD, demonstrated that it purchased significant quantities of steel
bar from market economy suppliers,” id. (citation omitted), and so
“the only usable alternative data” for valuing PBCD’s steel bar input
was the Indian data submitted by Timken, id. However, this argument is also a post-hoc rationalization. Moreover, what defendant
characterizes as a “practice” does not necessarily or unambiguously
follow from the regulation defendant cites, which provides:
Information used to value factors. The Secretary normally will
use publicly available information to value factors. However,
where a factor is purchased from a market economy supplier
and paid for in a market economy currency, the Secretary normally will use the price paid to the market economy supplier. In
those instances where a portion of the factor is purchased from a
market economy supplier and the remainder from a nonmarket
economy supplier, the Secretary normally will value the factor
using the price paid to the market economy supplier.
19 C.F.R. § 351.408(c)(1) (emphasis added). Commerce addressed
this regulation in a 2006 Federal Register notice (“Antidumping
Methodologies Notice”), which established a rebuttable “33%” threshold for the use of market economy purchases as a surrogate value.5
5

The Federal Register notice announced:
The Department is now instituting a rebuttable presumption that market economy
input prices are the best available information for valuing an entire input when the total
volume of the input purchased from all market economy sources during the period of
investigation or review exceeds 33 percent of the total volume of the input purchased
from all sources during the period. In these cases, unless case-specific facts provide
adequate grounds to rebut the Department’s presumption, the Department will use the
weighted-average market economy purchase price to value the entire input.
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Antidumping Methodologies: Market Economy Inputs, Expected NonMarket Economy Wages, Duty Drawback; & Request for Comments, 71
Fed. Reg. 61,716, 61,717–18 (Oct. 19, 2006) (“Antidumping Methodologies Notice”). The Antidumping Methodologies Notice, which is not
a regulation, does not appear to foreclose the option of using the
market purchase data to obtain a surrogate value for the PBCDproduced subject merchandise, as the Department did in the Preliminary Results. Yet, the Decision Memorandum contains no discussion
of § 351.408(c)(1) or the Antidumping Methodologies Notice. Citing
the latter, defendant also submits that “[t]o the extent that SKF is
arguing that its market economy purchase prices are the best available information to value PBCD’s consumption of steel bar, there is no
legal basis to value PBCD’s consumption with SKF’s market economy
purchase price . . . .” Def.’s Opp’n 21 (citing Antidumping Methodologies Notice, 71 Fed. Reg. at 61,716). The court fails to see why Commerce would have lacked a “legal basis” to use the CPZ/SKF market
economy purchase data as the surrogate value for the PBCDproduced TRBs had it chosen to do so.
Defendant and defendant-intervenor advance other arguments
that also are not based on the rationale Commerce set forth in the
Decision Memorandum. For example, defendant-intervenor argues
that CPZ/SKF’s market economy prices are unreliable because they
do not necessarily reflect those prices that PBCD could have actually
obtained due to differences in CPZ/SKF’s and PBCD’s business profiles. Defendant-intervenor also suggests that the Antidumping
Methodologies Notice makes clear that Commerce intended for the
33% threshold to apply only to individual companies and not to
multiple companies. Def.-intervenor’s Opp’n 11, 12–16. Defendant
submits that “the price that SKF paid to market economy suppliers is
not publicly available, and public availability is one important element Commerce must consider in determining whether a source
constitutes the best available information.” Id. (citing 19 C.F.R. §
351.408(c)(1)). This post-hoc rationale does not address the point that
use of market economy purchase data as surrogate data is expressly
contemplated by § 351.408(c)(1) as an exception to the Department’s
preference for publicly available data.
2. The Court Leaves to the Department’s Discretion the Issue of
Reopening the Record
Plaintiffs seek an order directing Commerce to reopen the administrative record to allow submission of additional surrogate value
Antidumping Methodologies: Market Economy Inputs, Expected Non-Market Economy
Wages, Duty Drawback; & Request for Comments, 71 Fed. Reg. 61,716, 61,717–18 (Oct. 19,
2006).
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information. Pls.’ Mem. 15–18. Defendant and defendant-intervenor
oppose plaintiffs’ request for an order to reopen the record, should the
court order a remand. Def.’s Opp’n 19, 22–23; Def.-intervenor’s Opp’n
13–15.
In support of their argument, plaintiffs point to: (1) the “limited
amount of relevant information on the record;” (2) a previous remand
redetermination by Commerce that “suggests that the Indian surrogate value chosen by Commerce was aberrational;” and (3) the “significant amount of additional information available” for valuing
bearing-quality steel bar. Pls.’ Mem. 18 (citation omitted). Relying on
Jinfu Trading Co. Ltd. v. United States, 31 CIT 996, 1007–08, 2007
WL 1974324, (2007) and Böwe-Passat v. United States, 17 CIT 335,
343, 1993 WL 179269 (1993), plaintiffs argue that “[t]his Court has
required Commerce to reopen the record to accept factual information
in situations where a respondent was not made aware of Commerce’s
intended approach until after the record was closed.” Id. at 18–19.
According to plaintiffs, “there was no indication that the Department
would abandon its established thirty-three percent test and use an
Indian surrogate value for the steel bar used in PBCD-produced
merchandise.” Id. at 19. Finally, plaintiffs appeal to administrative
economy, suggesting that “[d]eclining to remand and permit the submission of new factual information in situations such as the present
action would encourage parties to submit enormous amounts of factual information and brief every possible issue, even when the relief
sought by a party appears to have been obtained in the preliminary
results.” Id.
The form of the court’s remand instructions to an agency are generally a matter of the court’s discretion. See 28 U.S.C. § 2643(c)(1). In
exercising that discretion, the court is guided by the principle that in
most instances, courts review an agency determination on the record
on which that determination was reached, i.e., in this case, the record
in front of the agency before the agency issued the Final Results.
Therefore, the court views an order compelling an agency to reopen
an administrative record on remand as the exception rather than the
rule, consistent with the principle that courts, as a general matter,
should allow agencies to exercise discretion as to whether to reopen
an administrative record on remand. See Essar Steel Ltd. v. United
States, 678 F.3d 1268, 1278 (Fed. Cir. 2012) (“The decision to reopen
the record is best left to the agency . . . .”). Plaintiffs have not made
a showing that the circumstances of this case merit an exception to
this general principle. One of those circumstances is that plaintiffs
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were afforded, but did not take advantage of, opportunities to provide
additional surrogate value data during the underlying administrative
proceeding.
On November 3, 2010, Commerce first identified six countries as
potential surrogate countries, and on December 7, 2010, Commerce
invited all interested parties to submit comments on the six potential
surrogate countries and information for possible use in valuing FOPs.
Letter from Commerce to Interested Parties Regarding Surrogate
Country Data 1–2, Attach. 1 (Dec. 7, 2010) (Admin.R.Doc. No. 5993).
On January 7, 2011, both CPZ/SKF and Timken submitted comments
in which they agreed that India should serve as the primary surrogate country because it was economically comparable to China, it is a
significant producer of TRBs, and there is available information on
the record to value FOPs. Letter from Law Firm of Steptoe & Johnson
to Secretary of Commerce re: Surrogate Country Selection 1–2 (Jan. 7,
2011) (Admin.R.Doc. No. 6017); Letter from Timken to Secretary of
Commerce re: Surrogate Country Comments 2–3 (Jan. 7, 2011) (Admin.R.Doc. No. 6018). On January 14, 2011, Timken submitted surrogate data for valuation of various FOPs, including the steel bar
input. Letter with Attachment(s) from Law Offices of Stewart & Stewart to Sec’y of Commerce re: The Timken Co.’s Surrogate Value Comments 7 (Jan. 14, 2011) (Admin.R.Doc. No. 6030). Following Timken’s
submission of the Indian surrogate data, CPZ/SKF did not submit
alternative surrogate data but instead relied on its suggestion that
Commerce should use market economy purchases to value the steel
bar input. CPZ/SKF’s & Peer/SKF’s Surrogate Value Comments &
Data for the June 1, 2009 to May 31, 2010 Review Period, at 2–3, A-4
(Jan. 14, 2011) (Admin.R.Doc. No. 6029). CPZ/SKF’s comments relied
on a calculation demonstrating that more than thirty-three percent of
the bearing-quality steel bar consumed by CPZ/SKF during the POR
was purchased from market economy suppliers using U.S. dollars. Id.
at A-4.
Timken’s submission of the Indian surrogate data placed CPZ/SKF
on effective notice that Commerce potentially could use those data in
valuing the steel bar inputs. See 19 C.F.R. § 351.301(c)(1). Nonetheless, in its rebuttal comments filed on January 24, 2011, CPZ/SKF did
not address the issue of the suitability of the Indian data for use as
surrogate information in valuing the steel bar FOP. Letter from Steptoe & Johnson Attorneys at Law to Secretary of Commerce re: Surrogate Value Rebuttal Comments 1 (Jan. 24, 2011) (Admin.R.Doc. No.
6042). Similarly, after Commerce issued the Preliminary Results on
July 13, 2011, in which it selected India as the surrogate country for

52

CUSTOMS BULLETIN AND DECISIONS, VOL. 48, NO. 5, FEBRUARY 5, 2014

valuing most FOPs, Commerce afforded all interested parties an
additional opportunity “to submit publicly available information to
value the FOPs within 20 days after the date of publication . . . .”
Preliminary Results, 76 Fed. Reg. at 41,209–10 (citing 19 C.F.R. §
301(c)(3)(ii)) (footnote omitted).
The Preliminary Results are just that—preliminary—and
CPZ/SKF reasonably could not presume Commerce would not adopt a
different approach in determining the Final Results. The Department’s express invitation in the Preliminary Results to submit more
valuation data only underscores that point. Although CPZ/SKF was
on notice that Timken’s data were the sole surrogate country data for
steel bar valuation on the record and that Commerce had chosen
India as the primary surrogate country for the valuation of FOPs,
CPZ/SKF did not submit additional data for potential use in valuing
the steel bar FOP. Preliminary Results, 76 Fed. Reg. at 41,209. Had
plaintiffs done so, Commerce would have been required to consider
those additional data before choosing the Indian import data.
In this Opinion and Order, the court is ruling only that Commerce
must reconsider its decision to use the Indian import data to value the
steel bar input and that Commerce, on remand, is not required to
reopen the record to allow submission of additional information. At
this point in the proceeding, the court will not opine on the question
of whether the Indian import data, if used in a redetermination that
Commerce reaches upon remand, could satisfy the statutory “best
available information” requirement. The court notes, however, that
the Indian import data are not particularly specific to the steel bar
input being valued and reflect a value much higher than the data
from the market economy purchases, which are highly specific to the
input being valued. The court notes, further, that the extremely
limited scope of the existing record is not typical of those records upon
which Commerce ordinarily determines a surrogate value for a critical production input. And although CPZ/SKF had various opportunities to develop the record further, Commerce also had opportunities to
place additional data on the record in investigating the surrogate
valuation matter.6 The court leaves to the Department’s discretion
6

See, e.g., QVD Food Co., Ltd. v. United States, 34 CIT __, __, 721 F. Supp. 2d 1311, 1318–19
(2010) (noting that Commerce placed World Trade Atlas data on the record); Jinan Yipin
Corp., Ltd. v. United States, 31 CIT 1901, 1935, 526 F. Supp. 2d 1347, 1378 (2007) (citation
omitted) (same); Sichuan Changhong Elec. Co. v. United States, 30 CIT 1481, 1485, 460 F.
Supp. 2d 1338, 1343 (2006) (noting that Commerce placed on the record surrogate value
information obtained from Infodrive India, a fee-based website reporting Indian customs
data). Additionally, in the Preliminary Results of the twenty-third review, Commerce relied
on Thai surrogate data for a purpose for which it determined the Indian surrogate data
were not the best available information. Preliminary Results, 76 Fed. Reg. at 41,209.
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the decision as to whether to reopen the record, but Commerce
should, in exercising that discretion, consider the likelihood that
additional investigation made on the basis of an enhanced record
would produce a more satisfactory result. See Lasko, 43 F.3d at 1443
(“[I]t is Commerce’s duty to determine margins as accurately as
possible, and to use the best information available to it in doing so.”).
III. CONCLUSION AND ORDER
For the reasons stated in the foregoing, Commerce must reconsider
its valuation of Peer Bearing Company-Changshan’s (“PBCD”) consumption of bearing-quality alloy steel bar. Upon consideration of all
papers and proceedings in this action, and upon due deliberation, it is
hereby
ORDERED that the final determination of the International Trade
Administration, U.S. Department of Commerce (“Commerce”) in the
Tapered Roller Bearings & Parts Thereof, Finished & Unfinished,
from the People’s Republic of China: Final Results of the 2009–2010
Antidumping Duty Admin. Review & Rescission of Admin. Review, In
Part, 77 Fed. Reg. 2,271 (Jan. 17, 2012), as amended by the Tapered
Roller Bearings & Parts Thereof, Finished and Unfinished, From the
People’s Republic of China: Am. Final Results of the Admin. Review of
the Antidumping Duty Order, 77 Fed. Reg. 24,179 (Apr. 23, 2012) be,
and hereby is, remanded for reconsideration and redetermination in
accordance with this Opinion and Order; it is further
ORDERED that Commerce shall reconsider the valuation of
bearing-quality alloy steel bar used by PBCD in the production of
subject merchandise; it is further
ORDERED that Commerce shall issue a Remand Redetermination
that recalculates the weighted-average dumping margin of Changshan Peer Bearing Company, Ltd. (“CPZ/SKF”) as necessary to fulfill
the directives of this Opinion and Order, is supported by substantial
evidence on the administrative record viewed as a whole, and is in all
respects in accordance with law; it is further
ORDERED that in conducting the required remand proceeding,
Commerce may exercise its discretion on the question of whether to
reopen the administrative record for further development pertaining
to the valuation of bearing-quality alloy steel bar used by PBCD in
the production of subject merchandise; and it is further
ORDERED that Commerce shall file the Remand Redetermination
within ninety (90) days of the date of this Opinion and Order, that
plaintiffs and defendant-intervenor shall have thirty (30) days from
the filing of the Remand Redetermination in which to file with the
court comments on the Remand Redetermination, and that defendant
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shall have fifteen (15) days from the date of the last filing of such
comments in which to file with the court any responses to the comments of other parties.
Dated: January 15, 2014
New York, New York
/s/ Timothy C. Stanceu
TIMOTHY C. STANCEU JUDGE
◆
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OPINION
RIDGWAY, Judge:
In this action, plaintiff Macclenny Products challenges the decision
of the United States Customs Service1 denying Macclenny’s protests
contesting the agency’s liquidation of entries of “men’s suit-type jackets” imported from Nicaragua in 2000 and 2001. See generally First
Amended Complaint ¶¶ 3, 6, 8.2
1

The U.S. Customs Service – formerly part of the U.S. Department of Treasury – is now
part of the U.S. Department of Homeland Security, and is commonly known as U.S.
Customs and Border Protection.See Bull v. United States, 479 F.3d 1365, 1368 n.1 (Fed. Cir.
2007). The agency is referred to as “Customs” herein.

2
Macclenny filed both public and confidential versions of its First Amended Complaint.
However, only the public version is cited herein.
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Macclenny raises two claims. Macclenny first contends that Customs erred by appraising the merchandise at issue for liquidation
based on “transaction value,” because – according to Macclenny – the
price of the goods was influenced by the relationship between the
importer-buyer and the foreign manufacturer-seller. Macclenny asserts that the merchandise instead should have been appraised on
the basis of “deductive value.” First Amended Complaint ¶¶ 11–24. In
addition, Macclenny alleges that, to the extent that the subject merchandise was imported on or after October 2, 2000, the merchandise
is entitled to duty-free treatment under the United States-Caribbean
Basin Trade Partnership Act (“CBTPA”), which extends trade benefits
to certain countries in the Caribbean region. Id. ¶¶ 25–29; 19 U.S.C.
§ 2703(b) (2000),3 implemented in U.S. Note 7(b)(i), Ch. 98, Subch. II,
Harmonized Tariff Schedule of the United States (“HTSUS”) (2000).4
Also at issue in this action is the Government’s counterclaim for
additional duties. Specifically, the Government contends that, assuming that Customs’ use of transaction value is sustained, certain costs
that were not included in Customs’ liquidation of the merchandise
should be added to the transaction value, and Customs should be
awarded additional duties based on those additional sums. Answer
and Counterclaim ¶¶ 30–33.
Now pending before the Court are the parties’ dispositive crossmotions.5 With respect to Macclenny’s CBTPA claim, the Government
seeks dismissal for lack of subject matter jurisdiction as to all entries
at issue other than those covered by Protest No. 1803–04–100056. See
Defendant’s Memorandum in Support of Motion for Summary Judgment (“Def.’s Brief”) at 2, 9, 11–13.6 With respect to Macclenny’s
CBTPA claim for those entries covered by Protest No.
1803–04–100056, the Government seeks dismissal for failure to state
a claim upon which relief can be granted as to the four entries that
were made prior to October 2, 2000, the effective date of the CBTPA
for goods from Nicaragua – i.e., Entry Nos. WJP-0002399–9, WJP0002416–1, WJP-0002429–4, and WJP0002440–1. See id. at 2 & n.3,
9, 11–13. As to the three entries covered by Protest No.
3

All citations to federal statutes are to the 2000 edition of the United States Code.

4

All citations to the HTSUS herein are to the 2000 edition, as modified (in relevant part)
by implementation of the CBTPA. The 2001 edition is identical to the 2000 edition, as
modified, in all relevant respects.

5

Although Macclenny and the Government filed both public and confidential versions of
their principal briefs, all citations herein are to the public versions.

6

As discussed below, although the Government’s submission is captioned solely as a Motion
for Summary Judgment, the Government’s briefs also seek dismissal of certain claims for
lack of subject matter jurisdiction and dismissal of others for failure to state a claim upon
which relief can be granted.
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1803–04100056 that were entered on or after October 2, 2000 (i.e.,
Entry Nos. WJP-0002470–8, WJP0002492–2, and WJP-0002507–7),
the Government seeks summary judgment liquidating the entries
duty-free. See id. at 2 & n.3, 13, 29; Defendant’s Reply to Plaintiff ’s
Response to Defendant’s Motion for Summary Judgment and Response to Plaintiff ’s Cross-Motion for Summary Judgment (“Def.’s
Reply Brief”) at 3 n.4, 20; [Defendant’s] Supplemental Memorandum
in Support of Defendant’s Motion for Summary Judgment (“Def.’s
Supp. Brief”) at 10.
With respect to all other entries, the Government requests entry of
summary judgment sustaining Customs’ use of transaction value to
appraise the merchandise, based on the “circumstances of the sale”
test set forth in the valuation statute. Specifically, the Government
argues that use of transaction value was appropriate because – according to the Government – the price of the merchandise was
“settled in a manner consistent with the normal pricing practices of
the industry,” and thus was not influenced by the relationship between the importer-buyer and the foreign manufacturer-seller. 19
U.S.C. § 1401a(b)(2)(B); 19 C.F.R. § 152.103(l)(1)7; see Def.’s Brief at 9,
13–20, 26, 28, 29; Def.’s Reply Brief at 1–12, 16, 20; Def.’s Supp. Brief
at 8–9, passim ; Defendant’s Reply to Plaintiff ’s Supplemental Brief
(“Def.’s Supp. Reply Brief”) at 1–8.
The Government also seeks entry of summary judgment on its
counterclaim for additional duties. Assuming that summary judgment enters sustaining Customs’ decision to appraise the merchandise on the basis of transaction value, the Government requests that
the Court order reliquidation of the entries at issue to include in the
appraised value a specific sum per unit for entries made in 2000 to
reflect “Deferred Production Costs,” and, in addition, “all amounts
paid by BCG to or on behalf of KB in 2000 and 2001 that were not
offset by payments by KB to BCG or goods shipped by KB to
Macclenny/BCG in those years.” Def.’s Brief at 29; see also id. at 9,
20–26; Def.’s Reply Brief at 12–15, 20–21; Def.’s Supp. Brief at 10.
In its cross-motion for summary judgment, Macclenny concurs in
the Government’s request that Entry Nos. WJP-0002470–8, WJP0002492–2, and WJP-0002507–7 be liquidated duty-free pursuant to
the CBTPA. See Plaintiff ’s Memorandum in Opposition to Defendant’s Motion for Summary Judgment and in Support of Plaintiff ’s
Cross-Motion for Summary Judgment (“Pl.’s Brief”) at 2, 3 n.1, 12–13,
14, 16–17, 32–33. In addition, Macclenny seeks summary judgment
on its claim that the balance of the entries at issue should have been
7

All citations to federal regulations are to the 1999 edition of the Code of Federal Regulations, which is identical to the 2000 and 2001 editions in all relevant respects.
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appraised for liquidation based on deductive value. See id. at 2,
13–15, 17–25, 28–31, 32; Plaintiff ’s Reply to Defendant’s Response to
Plaintiff ’s Cross-Motion for Summary Judgment (“Pl.’s Reply Brief”)
at 1–11, 17–18; Plaintiff ’s Supplemental Brief (“Pl.’s Supp. Brief”) at
1–10; Plaintiff ’s Reply to Defendant’s Supplemental Brief (“Pl.’s
Supp. Reply Brief”) at 1–4.
With the limitations discussed herein, jurisdiction over Macclenny’s
claims lies under 28 U.S.C. § 1581(a); and jurisdiction over the Government’s counterclaim lies under 28 U.S.C. § 1583. As discussed in
greater detail below, the Government’s motion to dismiss for lack of
jurisdiction Macclenny’s CBTPA claim as to all entries other than
those covered by Protest No. 1803–04–100056 must be granted. The
Government’s motion seeking dismissal or denial of Macclenny’s
CBTPA claim with respect to the four entries covered by Protest No.
1803–04–100056 which were made before October 2, 2000 also must
be granted. As to the three specified entries that are subject to the
CBTPA (Entry Nos. WJP-0002470–8, WJP-0002492–2, and WJP0002507–7), the Government’s motion for summary judgment must
be granted. However, both the Government’s motion for summary
judgment concerning the proper method of appraisement of all remaining entries and Macclenny’s cross-motion for summary judgment on the same issue must be denied.
I. Background
This action concerns 46 entries of men’s suit-type jackets imported
from Nicaragua in 2000/2001 and presents two basic issues: (1)
whether, as the Government contends, it was proper for Customs to
appraise the merchandise based on its “transaction value,” notwithstanding the relationship between Macclenny Products (the importerbuyer) and KB Manufacturing Company (the foreign manufacturerseller); and (2) whether any of the merchandise was eligible for
duty-free treatment under the United States-Caribbean Basin Trade
Partnership Act, as Macclenny maintains.8
As the Court of Appeals has explained, “[i]mported merchandise
must be appraised so that the final amount of duty to be paid on the
merchandise can be fixed and entries of the merchandise can be
liquidated.” VWP of America, Inc. v. United States,175 F.3d 1327,
1330 (Fed. Cir. 1999) (citing 19 U.S.C. § 1500). Customs is required to
appraise imported merchandise in the manner specified in the valu8
The facts set forth in this section are drawn generally from the parties’ Statements of
Facts, as well as their briefs and related exhibits, including, in particular, the deposition
and affidavit of Philip Looby, the Chief Operating Officer of Bayer Clothing Group, Inc.
(“BCG”), of which Macclenny was a division.
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ation statute, 19 U.S.C. § 1401a. See 19 U.S.C. § 1500(a). The statute
establishes “transaction value” as the primary method of valuation.
19 U.S.C. § 1401a(a)(1)(A); see also VWP of America, 175 F.3d at 1330,
1335.9
“Transaction value” is defined in relevant part as “the price actually
paid . . . for the merchandise when sold for exportation to the United
States,” plus certain statutory additions. 19 U.S.C. § 1401a(b)(1); see
also 19 U.S.C. § 1401a(b)(4)(A) (defining “price actually paid” as “the
total payment . . . made . . . for imported merchandise by the buyer to
. . . the seller,” excluding international freight, insurance, and other
C.I.F. charges). The “price actually paid” is typically the price that is
reflected on the invoice for the merchandise, which is included with
the entry papers that an importer files with Customs.
Although transaction value is the primary method of valuing imported goods under the statute, the use of transaction value may be
contraindicated where – as here – the buyer and the seller are “related.” See VWP of America, 175 F.3d at 1330–31; 19 U.S.C. §
1401a(b)(2)(B); see also 19 C.F.R. § 152.103(j)(1)(iv). In such circumstances, the parties’ transaction must be “closely scrutinize[d]” to
ensure that the parties have not colluded to lower the invoice price in
order to minimize import duties. See generally La Perla Fashions, Inc.
v. United States, 22 CIT 393, 395, 9 F. Supp. 2d 698, 700–01 (1998),
aff’d per curiam, 185 F.3d 825 (Fed. Cir. 1999) (explaining that potential for related parties to manipulate invoice price in order to
evade import duties “motivated Congress to enact protective legislation and to direct Customs to closely scrutinize related party transfer
pricing”).10
9
In addition to transaction value (the primary method of valuation), the statute also sets
forth five secondary methods, which must be considered in order (with the proviso that an
importer may request the reversal of deductive value and computed value at the time the
entry summary is filed). The five secondary methods of valuation are: (1) the transaction
value of identical merchandise, (2) the transaction value of similar merchandise, (3) deductive value, (4) computed value, and (5) the “ [v]alue if other values cannot be determined or
used” (as specified in 19 U.S.C. § 1401a(f)(1)). See 19 U.S.C. § 1401a(a).

As discussed in greater detail below, Macclenny contends that the merchandise at issue
here should be appraised based on “deductive value.” See 19 U.S.C. § 1401a(d) (defining
“deductive value”). Customs has explained: “Basically, deductive value is the resale price in
the United States after importation of the goods, with deductions for certain items. Generally, the deductive value is calculated by starting with a unit price and making certain
additions to and deductions from that price.” See generally What Every Member of the
Trade Community Should Know About: Customs Value (U.S. Dep’t of Homeland Security
July 2006) at 14–15; see also Def.’s Brief at 2 (summarizing definition of “deductive value”
as “resale prices to U.S. buyers less statutory deductions”).
10

When a foreign party (such as KB here) sells merchandise to a related party in the United
States (such as Macclenny/BCG), Customs and the Internal Revenue Service (“IRS”) share
– at least in theory – the same goal: ascertaining the correct price that the U.S. importer
should pay to the related foreign entity for that merchandise. However, Customs and the
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Due to such concerns, the valuation statute precludes appraisement based on transaction value where the buyer and seller are
“related,” except in certain circumstances. Specifically, the statute
authorizes the use of transaction value even where the buyer and
seller are related “if an examination of the circumstances of the sale.
. . indicates that the relationship between such buyer and seller did
not influence the price actually paid.” 19 U.S.C. § 1401a(b)(2)(B)
(emphases added); see also 19 C.F.R. § 152.103(j)(2)(i). Alternatively,
the statute authorizes the use of transaction value notwithstanding a
relationship between the buyer and the seller “if the transaction
value of the imported merchandise closely approximates – (i) the
transaction value of identical merchandise, or of similar merchandise, in sales to unrelated buyers in the United States; or (ii) the
deductive value or computed value for identical merchandise or similar merchandise.” 19 U.S.C. § 1401a(b)(2)(B)(i)-(ii)11; see also 19
C.F.R. § 152.103(j)(2)(i)(A)-(B).
Customs regulations provide detailed guidance for use in applying
the “circumstances of the sale” test to determine whether or not a
relationship influenced price in a related party transaction.
The Interpretative Notes to 19 C.F.R. § 152.103(l)(1) provide, in
relevant part:
(i) Interpretative note 1. . . . [Where Customs has doubts about
the use of price “and is unable to accept the transaction value
without further inquiry,”] . . . Customs will examine relevant
aspects of the transaction, including the way in which the buyer
and seller organize their commercial relations and the way in
which the price in question was arrived at in order to determine
whether the relationship influenced the price.
(ii) Interpretative note 2. If it is shown that the buyer and
seller, although related, buy from and sell to each other as if
they were not related, this will demonstrate that the price has
not been influenced by the relationship, and the transaction
value will be accepted. If the price has been settled in a manner
consistent with the normal pricing practices of the industry in
question, or with the way the seller settles prices for sales to
IRS have different concerns. Customs generally is concerned that the stated price may be
artificially low, so as to minimize customs duties due on the imported merchandise. In
contrast, the IRS typically is concerned that the stated price may be artificially high, so that
a lower portion of the profit generated by the sale of the final product will be taxable in the
United States.
11

The statute requires that “each value referred to in clause (i) or (ii) that is used for
comparison [must] relate[] to merchandise that was exported to the United States at or
about the same time as the imported merchandise.” 19 U.S.C. § 1401a(b)(2)(B); see also 19
C.F.R. § 152.103(j)(2)(i)(C).
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buyers who are not related to him, this will demonstrate that the
price has not been influenced by the relationship.
(iii) Interpretative note 3. If it is shown that the price is
adequate to ensure recovery of all costs plus a profit which is
equivalent to the firm’s overall profit realized over a representative period of time (e.g., on an annual basis), in sales of merchandise of the same class or kind, this would demonstrate that
the price has not been influenced.
19 C.F.R. § 152.103(l)(1)(i)-(iii) (emphases added).
At the time of the events at issue, Macclenny was a division of
Bayer Clothing Group, Inc. (“BCG”), with responsibility for BCG’s
import/export activities.12 KB was established in Nicaragua in 1997
as a division of BCG, for the specific purpose of producing “cheap
value wool” menswear. As both Macclenny and KB were divisions of
BCG (which was wholly owned by Robert I. Bayer), it is undisputed
that Macclenny and KB are related entities for purposes of the valuation statute. See 19 U.S.C. § 1401a(g)(1).
KB was the only manufacturer of men’s suit-type jackets in Nicaragua (whether or not for export to the United States); and KB had no
customers other than Macclenny/BCG. KB thus existed solely to
serve Macclenny/BCG. Macclenny/BCG shipped cut raw materials to
KB in Nicaragua, where KB assembled them into ready-to-wear suittype jackets. KB returned the assembled garments directly back to
Macclenny/BCG in the United States. Macclenny/BCG then sold the
jackets to its U.S. customers, including retailers such as Sears and
JCPenney.
The prices for KB’s sales to Macclenny/BCG were not set by KB.
Instead, the prices were set by Philip Looby, BCG’s Chief Operating
Officer at the time, who based them on annual budgets prepared by
several individuals including BCG’s Vice President of Manufacturing
and KB’s Plant Manager.13 Although KB was not expected to earn a
profit during the start-up phase, it was expected – when operations
began in 1998 – that the KB would turn a reasonable profit within a
few years. Yet, from the time KB commenced production in 1998 until
it ceased operations in 2007, no profit ever materialized. Indeed, KB
operated at a loss for every year of its existence.
12
Noting that “Macclenny did not maintain separate accounting records from BCG and
always acted on BCG’s behalf,” the Government’s briefs generally refer to Macclenny and
BCG jointly, as “Macclenny/BCG.” See Def.’s Brief at 4 n.5. The same convention is followed
here.
13

On at least one occasion, Mr. Looby also consulted with the Chief Financial Officer of
BCG.
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Mr. Looby nevertheless raised the prices that Macclenny/BCG paid
KB only twice over the course of KB’s lifetime – once sometime after
July 1999 but before the merchandise at issue was imported in
2000/2001, and then once again in 2005. Moreover, despite KB’s
record of sustained losses, KB was not free to decline any order from
Macclenny/BCG. Nor was price ever open to any offer/counter-offer
process, or any other form of negotiation between KB and
Macclenny/BCG. KB was required to fulfill every order placed by
Macclenny/BCG, and to do so at the price that was set by Mr. Looby,
the Chief Operating Officer of BCG.
In this respect, Macclenny/BCG’s dealings with KB differed from
Macclenny/BCG’s dealings with X-Cell (a Dominican garment assembly contractor) and other similar contractors to which
Macclenny/BCG was not related. Thus, for example, when
Macclenny/BCG told X-Cell the price that Macclenny/BCG was willing to pay for a particular style of jacket, X-Cell decided whether or
not to agree to produce the goods after determining whether it could
expect to turn a profit on the business. Unlike KB, X-Cell and
Macclenny/BCG’s other contractors were free to reject orders from the
company, if, for example, a price offered by Macclenny/BCG was too
low.
Finally, some of the KB merchandise at issue was imported after
early October 2000, when KB’s home country – Nicaragua – was
granted beneficiary status under the United States-Caribbean Basin
Trade Partnership Act (“CBTPA”). See 19 U.S.C. § 2702(b) (listing
Nicaragua as eligible for designation as beneficiary country under
Act, effective Oct. 2, 2000); Determination under the Caribbean Basin
Act, 65 Fed. Reg. 60,236 (Oct. 10, 2000) (granting Nicaragua beneficiary status, and modifying HTSUS, effective Oct. 2, 2000). Under the
Act, eligible goods from “beneficiary countries” such as Nicaragua
may be imported into the United States duty-free. See generally 19
U.S.C. §§ 2702–03 (listing certain countries and goods as eligible for
duty-free treatment under Act). In particular, the merchandise eligible for such duty-free treatment includes “apparel articles” that
were assembled in a CBTPA beneficiary country “from fabrics wholly
formed and cut in the United States” and were then imported directly
into the United States under subheading 9802.00.80 of the HTSUS14
– the tariff classification for the merchandise at issue here, which is
14
HTSUS subheading 9802.00.80 covers “[a]rticles . . . assembled abroad in whole or in part
of fabricated components, the product of the United States, which (a) were exported in
condition ready for assembly without further fabrication, (b) have not lost their physical
identity in such articles by change in form, shape or otherwise, and (c) have not been
advanced in value or improved in condition abroad except by being assembled and except by
operations incidental to the assembly process such as cleaning, lubricating and painting.”
Subheading 9802.00.80, HTSUS.
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not in dispute. See 19 U.S.C. § 2703(b)(2)(A)(i)(I); U.S. Note 7(b)(i),
Ch. 98, Subch. II, HTSUS; see also Proclamation 7351 of October 2,
2000 to Implement the United States-Caribbean Basin Trade Partnership Act, Fed. Reg. 59,329, 59,333 (Oct. 4, 2000) (modifying HTSUS to include U.S. Note 7(b)(i), Ch. 98, Subch. II, HTSUS, effective
Oct. 2, 2000).
Pursuant to a request from Macclenny, Customs suspended liquidation of the merchandise at issue pending the resolution of various
valuation-related issues, including – in particular – Macclenny’s
claim that Customs’ use of “transaction value” to appraise the goods
would be inappropriate because (according to Macclenny) the relationship between KB and Macclenny/BCG had influenced the price.
Macclenny argued that, under the circumstances, the merchandise
should be appraised based on “deductive value.”15
Customs reviewed supplemental information and worksheets submitted by Macclenny, then requested internal advice from Customs
Headquarters. Relying on a September 2001 letter to Customs in
which Macclenny’s counsel had stated that, “[f]or the 1999 year,”
prices for KB’s merchandise had been established “after arms’ length
negotiations” with BCG, Customs Headquarters concluded – based on
the “circumstances of the sale” test – that the relationship between
KB and Macclenny/BCG had no “influence” on prices. Customs Headquarters therefore advised that the proper basis for appraisement
was transaction value plus additions. See HQ 548475 (March 25,
2004) (Def.’s Brief, Exh. M). Accordingly, at liquidation, Customs
appraised the merchandise on the basis of transaction value at the
unit values as entered, including an amount for the values of U.S.
components. Duties were assessed at the various rates derived from
the applicable subheadings in HTSUS Chapter 62. See generally
Subheading 9802.00.80, HTSUS.
Thereafter, Macclenny filed four protests, reiterating its claim for
appraisement based on deductive value, and, in one of the protests,
asserting a claim for duty-free treatment under the CBTPA. Customs
denied Macclenny’s protests, and this action ensued.

15

In addition to suspending liquidation of the 2000 and 2001 entries, Customs also
suspended liquidation of entries made in 1999 (which are not at issue in this action).
Customs expressed reservations about the adequacy of Macclenny/BCG’s documentation
and seeming errors in the company’s deductive value spreadsheets. Nonetheless, the agency
ultimately acquiesced to the company’s claim with respect to the 1999 entries and appraised
them based on deductive value, citing a shortage of Customs port personnel to conduct a
verification. However, Customs expressly cautioned Macclenny/BCG at the time that claims
for subsequent years would be reviewed and processed based on their substantive merits.
See generally Def.’s Brief at 2; Def.’s Reply Brief at 2 n.3.
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II. Standard of Review
With respect to Macclenny’s claims to duty-free treatment under
the United States-Caribbean Basin Trade Partnership Act
(“CBTPA”), the Government seeks dismissal for lack of subject matter
jurisdiction as to the majority of the entries at issue. See generally
section III.A.1.a, infra ; USCIT R. 12(b)(1). The existence of subject
matter jurisdiction is a threshold inquiry. See, e.g., Steel Co. v. Citizens for a Better Environment, 523 U.S. 83, 94–95 (1998). Where
subject matter jurisdiction is challenged, the party invoking jurisdiction bears the burden of proving its existence. Trusted Integration,
Inc. v. United States, 659 F.3d 1159, 1163 (Fed. Cir. 2011); see also
McNutt v. General Motors Acceptance Corp., 298 U.S. 178, 189 (1936);
Norsk Hydro Canada, Inc. v. United States, 472 F.3d 1347, 1355 (Fed.
Cir. 2006).
Moreover, it is axiomatic that “‘[t]he United States, as sovereign, is
immune from suit save as it consents to be sued . . . , and [that] the
terms of its consent to be sued in any court define that court’s jurisdiction to entertain the suit.’” United States v. Mitchell, 445 U.S. 535,
538 (1980) (quoting United States v. Sherwood, 312 U.S. 584, 586
(1941)); see also Blueport Co. v. United States, 533 F.3d 1374, 1378
(Fed. Cir. 2008); Georgetown Steel Corp. v. United States, 801 F.2d
1308, 1312 (Fed. Cir. 1986). Thus, where – as here – a waiver of
sovereign immunity is at issue, the language of the statute must be
strictly construed, and any ambiguities resolved in favor of immunity.
FAA v. Cooper, ____ U.S. ____, ____, 132 S. Ct. 1441, 1448 (2012)
(citing United States v. Williams, 514 U.S. 527, 531 (1995)); Zoltek
Corp. v. United States, 672 F.3d 1309, 1318 (Fed. Cir. 2012); Hartog
Foods Int’l, Inc. v. United States, 291 F.3d 789, 791 (Fed. Cir. 2002).
With respect to Macclenny’s CBTPA claim concerning the four entries covered by Protest No. 1803–04–100056 that were made prior to
October 2, 2000 (the effective date of the CBTPA as to goods from
Nicaragua), the Government moves to dismiss for failure to state a
claim upon which relief can be granted. See generally section
III.A.1.b, infra ; USCIT R. 12(b)(5). On such a motion, the movant has
the burden of demonstrating that no claim has been stated. See
generally 5B C. Wright & A. Miller, Federal Practice and Procedure §
1357, pp. 456–62 (3d ed. 2004) (“Wright & Miller”). Further, the court
must “construe the complaint in the light most favorable to the
plaintiff, accept its allegations as true, and draw all reasonable inferences in favor of the plaintiff.” In re Bill of Lading Transmission
and Processing System Patent Litigation, 681 F.3d 1323, 1331 (Fed.
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Cir. 2012); see also Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009); Amoco
Oil Co. v. United States, 234 F.3d 1374, 1376 (Fed. Cir. 2000).16 Thus,
the purpose of a motion to dismiss for failure to state a claim is not to
“resolv[e] a contest between the parties about the facts or the substantive merits of the [non-movant’s] case.” 5B Wright & Miller §
1356, p. 354. However, it does serve to “test the formal sufficiency of
the statement of the claim for relief,” challenging “the legal theory of
the complaint.” Id.; Advanced Cardiovascular Systems, Inc. v. Scimed
Life Systems, Inc., 988 F.2d 1157, 1160 (Fed. Cir. 1993) (explaining
that motion to dismiss for failure to state claim is designed “to allow
the court to eliminate actions that are fatally flawed in their legal
premises and destined to fail”). As such, “only a complaint that states
a plausible claim for relief survives [such] a motion to dismiss.”
Ashcroft v. Iqbal, 556 U.S. at 679.17
Finally, both parties seek summary judgment on certain claims. See
generally section III.A.1.c, infra (addressing Government’s motion for
summary judgment as to certain entries entitled to duty-free treatment under CBTPA); section III.A.2, infra (addressing Government’s
motion for summary judgment concerning proper method of appraisement); section III.B, infra (addressing Macclenny’s cross-motion concerning same); USCIT R. 56.18 Summary judgment is a favored procedural device “to secure the just, speedy and inexpensive
16
On the other hand, a complaint’s “[t]hreadbare recitals of the elements of a cause of
action, supported by mere conclusory statements, do not suffice” to satisfy the requirements
of the Federal Rules. Ashcroft v. Iqbal, 556 U.S. at 678. Moreover, “the tenet that a court
must accept as true all of the allegations contained in a complaint is inapplicable to legal
conclusions.” Id.
17

There is ample authority for the proposition that a motion to dismiss for failure to state
a claim must be filed before the service of a responsive pleading; otherwise, it must be
treated through some other vehicle, such as a motion for judgment on the pleadings or a
motion for summary judgment. See USCIT R. 12(b) (stating that “a motion asserting any of
the[] defenses [listed in Rule 12(b)] must be made before pleading if a responsive pleading
is allowed”); Advanced Cardiovascular Systems, 988 F.2d at 1160 (noting that Federal Rules
authorize defendant to file motion to dismiss “before filing a responsive pleading”); 5B
Wright & Miller § 1357, p. 408. Under the circumstances of this case, however, it makes no
difference whether the specific claims at issue are analyzed through the lens of a motion to
dismiss for failure to state a claim or a motion for summary judgment. The outcome is the
same either way.

18

The Government suggests that the “presumption of correctness” attaches to Customs’
decision to use transaction value to appraise the subject merchandise. See Def.’s Brief at 10
(quoting VWP of America, 175 F.3d at 1342 (noting that a “presumption of correctness
attaches to every factual determination necessary to support an appraisal”) (emphasis
added)). However, the statutory presumption of correctness that Customs’ decisions enjoy
under 28 U.S.C. § 2639(a)(1) has no force or effect at the summary judgment stage of
proceedings, because summary judgment may be entered only if there is no genuine dispute
as to any material fact – and, if there is no such factual dispute, then Customs does not need
the benefit of any presumption. See, e.g., Universal Electronics, Inc. v. United States, 112
F.3d 488, 492–93 (Fed. Cir. 1997) (explaining that statutory presumption of correctness
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determination of [an] action.” Celotex Corp. v. Catrett, 477 U.S. 317,
327 (1986) (quoting Fed. R. Civ. P. 1); see also Sweats Fashions, Inc. v.
Pannill Knitting Co., 833 F.2d 1560, 1562 (Fed. Cir. 1987). Indeed, the
Court of Appeals has hailed summary judgment as a “salutary procedure . . . to avoid unnecessary expense to the parties and wasteful
utilization of the jury process and judicial resources.” Barmag
Barmer Maschinenfabrik AG v. Murata Machinery, Ltd., 731 F2d 831,
835 (Fed. Cir. 1984).
Nevertheless, under USCIT Rule 56, summary judgment is appropriate only when the record evidence – “including depositions, documents, electronically stored information, affidavits or declarations,
stipulations . . . , admissions, interrogatory answers, [and] other
materials” – establishes that “there is no genuine dispute as to any
material fact” and the moving party “is entitled to judgment as a
matter of law.” USCIT R. 56(a) & (c)(1)(A); see also Celotex, 477 U.S.
at 322–23; Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247–48
(1986). In addition, where a motion for summary judgment is filed
and properly supported, an adverse party may not rest upon mere
denials to defeat it. To the contrary, the opposing party must “cit[e] to
particular parts of materials in the record” to establish the “presence
of a genuine dispute” warranting trial. USCIT R. 56(c). And, if a party
“fails to properly address another party’s assertion of fact,” that
assertion of fact may be deemed “undisputed for purposes of the
motion.” USCIT R. 56(e)(2).19
Ultimately, the function of the judge at the summary judgment
stage “is not himself to weigh the evidence and determine the truth of
the matter but to determine whether there is a genuine issue for
“carries no force as to questions of law”); Rollerblade, Inc. v. United States, 112 F.3d 481,
483–84 (Fed. Cir. 1997) (stating that presumption of correctness “is irrelevant where there
is no factual dispute between the parties”); Goodman Mfg., L.P. v. United States, 69 F.3d
505, 508 (Fed. Cir. 1995) (noting that, absent factual dispute between parties, “the presumption of correctness is not relevant”). Indeed, the Court of Appeals decision on which the
Government relies – VWP of America – did not involve appellate review of a decision on
summary judgment. VWP had gone to trial. See VWP of America, 175 F.3d at 1332 (noting
that decision of Court of International Trade under review was rendered “[f]ollowing a
trial”).
19
At the time the Government filed the Statement of Facts that accompanied its motion for
summary judgment, and at the time Macclenny filed its response to the Government’s
motion, the applicable rule required a movant to file “a separate, short and concise statement . . . of the material facts as to which the moving party contends there is no genuine
issue to be tried,” and further stated:

All material facts set out in the statement [of material facts] required to be served by the
movant will be deemed admitted unless controverted by the [responsive] statement
required to be served by the opposing party.
USCIT R. 56(h)(1) & (3) (effective Jan. 1, 2009) (emphasis added).
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trial.” Anderson v. Liberty Lobby, 477 U.S. at 249. The question, then,
“is not whether [a party’s] proof will ultimately be found convincing or
persuasive . . . . Rather, the question is only whether the parties have
proof for their claims . . . such that a trial is needed.” 11 Moore’s
Federal Practice § 56.02[1], p. 56–18 (3d ed. 2013) (“Moore’s Federal
Practice”). As such, a movant is not entitled to summary judgment
“merely because the facts the party offers appear more plausible than
those tendered in opposition, or because it appears that the adversary
is unlikely to prevail at trial. This is true even though both parties
move for summary judgment” – as the parties have done here. 10A C.
Wright, A. Miller, & M. K. Kane, Federal Practice and Procedure §
2725, pp. 432–33 (3d ed. 1998) (“Wright, Miller, & Kane”). Summary
judgment is proper “only when a trial would be superfluous.” 11
Moore’s Federal Practice § 56.02[1], p. 56–16.
A party moving for summary judgment thus “is held to a stringent
standard.” 10A Wright, Miller, & Kane § 2727, p. 457. In evaluating
a summary judgment motion, “any doubt as to the existence of a
genuine issue of material fact will be resolved against the movant.”
Id. § 2727, pp. 457–58. In addition, “[b]ecause the burden is on the
movant, the evidence . . . always is construed in favor of the party
opposing the motion and the opponent is given the benefit of all
favorable inferences that can be drawn from it.” Id. § 2727, p. 459.
Moreover, “facts asserted by the party opposing the motion, if supported by affidavits or other evidentiary material, are regarded as
true.” Id. § 2727, pp. 459–62.
In short, because the effect of the entry of summary judgment is
“rather drastic,” summary judgment is to be “cautiously invoked” and
used “with a due regard for its purposes.” 10A Wright, Miller, & Kane
§ 2712, pp. 215–16. Summary judgment thus is not appropriate
where there are “[d]oubts as to the credibility of a movant’s affiants or
witnesses.” Id. § 2726, p. 440. Similarly, summary judgment is not
appropriate where “the evidence presented . . . is subject to conflicting
interpretations, or reasonable people might differ as to its significance.” Id. § 2725, pp. 433–37. And summary judgment is not appropriate “if the existence of material fact issues is uncertain.” Id. § 2712,
p. 210. Further, although “[t]he fact that difficult questions of law
exist or that the parties differ on the legal conclusions to be drawn
from the facts is not in and of itself a ground for denying summary
judgment,” “[i]t does not follow . . . that the difficulty of the legal
issues is completely irrelevant to the grant or denial of summary
judgment.” Id. § 2725, pp. 410–12. As a practical matter:
Before the court can apply the law, it must have an adequate
factual basis for doing so. In some situations, a fuller develop-
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ment of the facts may serve to clarify the law or help the court
determine its application to the case. As a result, the resolution
of complex questions of law frequently requires a more concrete
factual development than may be obtained through summary
proceedings.
Id. § 2725, pp. 412–15.
Accordingly, as one leading authority sums up the state of the law,
summary judgment is a device that is properly reserved only for those
actions which are truly “clear cases.” 10A Wright, Miller, & Kane §
2725, pp. 428–29.20
III. Analysis
As outlined above, the parties have filed a number of dispositive
motions. The Government’s pending motions include a motion to
dismiss for lack of subject matter jurisdiction, a motion to dismiss for
failure to state a claim upon which relief can be granted, and a motion
for summary judgment as to certain entries pursuant to the United
States-Caribbean Basin Trade Partnership Act (“CBTPA”). In addition, the Government and Macclenny have filed cross-motions for
summary judgment concerning the proper basis for appraisement of
the merchandise at issue.
Each of the parties’ motions is analyzed in turn below.
A. The Government’s Dispositive Motions
Three of the Government’s four pending motions are addressed to
Macclenny’s claim for duty-free treatment pursuant to the CBTPA. As
discussed below, all three motions are meritorious and must be
granted. See generally section III.A.1, infra. In contrast, for the reasons set forth in detail, the Government’s motion for summary judgment sustaining Customs’ use of transaction value to appraise Macclenny’s merchandise fails on both the facts and the law. That motion
accordingly must be denied. See generally section III.A.2, infra.
1. Macclenny’s CBTPA Claim
The Government has moved to dismiss for lack of subject matter
jurisdiction Macclenny’s CBTPA claim as to all entries other than
20
Where a motion for summary judgment has been denied, there is nothing that inherently
and necessarily precludes the movant from again seeking summary judgment, whether on
the same or different grounds. See, e.g., 11 Moore’s Federal Practice § 56.121, pp.
56–299–56–307 (discussing “Multiple and Successive Summary Judgment Motions”); 10A
Wright, Miller, & Kane § 2712, pp. 214–15 (noting that renewal of summary judgment
motion may be “particularly appropriate” where subsequent discovery reveals facts not
available at time of first motion).
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those covered by Protest No. 1803–04–100056. As discussed below,
the three protests at issue other than Protest No. 1803–04–100056
did not assert CBTPA claims. The Government’s motion to dismiss
therefore must be granted.
Further, the Government has moved to dismiss for failure to state
a claim Macclenny’s CBTPA claim with respect to the four entries
covered by Protest No. 1803–04–100056 which were made before
October 2, 2000, the effective date of the CBTPA as to goods from
Nicaragua. As detailed below, whether the matter is analyzed under
the rubric of a motion to dismiss for failure to state a claim or,
alternatively, as a motion for judgment on the pleadings or for summary judgment, the Government’s request for relief must be granted
and Macclenny’s CBTPA claim must be denied or dismissed as to
those four entries.
As to the three remaining entries, the Government seeks summary
judgment, requesting that the entries be reliquidated duty-free, with
interest, pursuant to the CBTPA. As set forth below, that motion too
must be granted.
a. The Government’s Motion to Dismiss for Lack of Subject Matter
Jurisdiction
With respect to Macclenny’s CBTPA claim, the Government seeks
dismissal for lack of subject matter jurisdiction pursuant to USCIT
Rule 12(b)(1) as to all entries covered by three of the four protests
identified in the Summons and Complaint – i.e., Protest Nos.
1803–03–100072, 180304–100024, and 1803–04–100043. In other
words, the Government seeks dismissal of Macclenny’s CBTPA claim
for lack of jurisdiction as to all entries other than those covered by
Protest No. 180304–100056. See generally Def.’s Brief at 2, 9, 11–13;
see also Answer and Counterclaim ¶ 1 (denying existence of subject
matter jurisdiction “except for [entries] covered by Protest No.
180304–100056, with respect to Plaintiff ’s claim for duty-free treatment” under CBTPA); id. ¶ 34 (asserting as affirmative defense
“lack[] [of] subject matter jurisdiction over plaintiff ’s claim for dutyfree entry under [the CBTPA] . . . as regards all entries, except for
those covered by Protest No. 1803–04–100056, because none of the
other three protests . . . makes a CBTPA claim”).21
21
The scope and practical effect of the Government’s motion to dismiss are somewhat
unclear. Macclenny’s First Amended Complaint appears to limit the company’s CBTPA
claim to only those entries covered by the four protests at issue which were “entered on or
after October 2, 2000” (the effective date of the CBTPA as to goods from Nicaragua). See
First Amended Complaint ¶ 26. It further appears that, of the three protests at issue other
than Protest No. 1803–04–100056, only one protest – specifically, Protest No.
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Macclenny predicates jurisdiction here on 28 U.S.C. § 1581(a),
which, “[b]y its terms, . . . limits the jurisdiction of the Court of
International Trade to appeals from denials of valid protests.” See
Koike Aronson, Inc. v. United States, 165 F.3d 906, 908 (Fed. Cir.
1999); 28 U.S.C. § 1581(a). To be valid, a protest must set forth –
“distinctly and specifically” – “the nature of each objection and the
reasons therefor.” 19 U.S.C. § 1514(c)(1)(C); see also 19 C.F.R. §
174.13(a)(6) (requiring that protest detail “[t]he nature of, and justification for[,] the objection set forth distinctly and specifically . . . ”).
The statute further mandates that every protest identify – again,
“distinctly and specifically” – the particular Customs decision(s) being protested. See 19 U.S.C. § 1514(c)(1)(A). The Court of Appeals has
emphasized the “mandatory” nature of these statutory and regulatory provisions, to ensure that all protests apprise Customs of the
nature and character of the asserted claims. See Koike Aronson, 165
F.3d at 908–09; see also Davies v. Arthur, 96 U.S. 148, 151 (1877)
(holding that every protest “must be so distinct and specific, as, when
fairly construed, to show that the objection . . . was sufficient to notify
[Customs] of its true nature and character”).
Of the four protests at issue in this action, only Protest No.
1803–04–100056 sets forth a CBTPA claim, asserting that “the said
merchandise is properly duty-free as CBTPA-qualified goods.” See
Def.’s Brief at 12 (quoting Protest No. 1803–04–100056); see also id.
at 2, 9. The three remaining protests are silent as to the CBTPA,
alleging only that the relevant entries of merchandise “are properly
dutiable on the basis of deductive value.” Id. at 12 (quoting three
other protests at issue); see also id. at 2, 9. Those three protests
therefore were not valid as to any CBTPA claim, because they failed
to give Customs the requisite notice.
Because a valid protest (and the denial of that protest) is a prerequisite to subject matter jurisdiction under 28 U.S.C. § 1581(a), Macclenny’s CBTPA claim as to Protest Nos. 1803–03100072,
1803–04–100024, and 1803–04–100043 must be dismissed for want of
jurisdiction. Macclenny does not contend otherwise. See, e.g., Pl.’s
Brief at 12 (acknowledging that CBTPA claim is properly “limited to
the goods covered by Entry Nos. WJP-000[2]470–8, WJP-0002492–2
1803–03–100027 – covers entries that were made on or after October 2, 2000. See First
Amended Complaint at attached Schedule of Protests (listing entry numbers and respective
dates of entry). It thus appears that the Government’s motion to dismiss actually implicates
only the entries covered by Protest No. 1803–03–100027. Nevertheless, in an abundance of
caution, the entries covered by all three protests are addressed here, as presented by the
Government’s motion.
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and WJP-0002507–7 and included in Protest No. 1803–04–100056
only”) (emphases added).22
b. The Government’s Motion to Dismiss for Failure to State a Claim or,
Alternatively, Motion for Judgment on the Pleadings or Summary
Judgment
Of the four protests at issue in this action, only Protest No.
1803–04–100056 sets forth a CBTPA claim. See Def.’s Brief at 12
(quoting Protest No. 1803–04–100056). Of the seven entries covered
by that protest, the Government seeks dismissal for failure to state a
claim as to Macclenny’s CBTPA claim with respect to Entry Nos.
WJP-0002399–9, WJP-0002416–1, WJP0002429–4, and WJP0002440–1 – i.e., the four entries that were made prior to October 2,
2000, the effective date of the CBTPA as to goods from Nicaragua. See
id. at 2 & n.3, 9, 11–13; USCIT R. 12(b)(5).23 Whether analyzed under
the rubric of a motion to dismiss for failure to state a claim, or,
alternatively, a motion for judgment on the pleadings (USCIT Rule
12(c)) or a motion for summary judgment (USCIT Rule 56), the Government’s argument is equally sound. See n.17, supra (explaining
that motion to dismiss for failure to state a claim filed after Answer
should be treated as motion for judgment on pleadings or motion for
summary judgment).
As the Government correctly observes, only three of the seven
entries covered by Protest No. 1803–04–100056 were made after
October 2, 2000, the effective date of the CBTPA as to goods from
Nicaragua. See Def.’s Brief at 2 & n.3, 9, 13. No valid CBTPA claim
can be asserted as to any entries made before that date. See id. at 9,
22

See also Pl.’s Brief at 2 (claiming only that certain “merchandise included in Entry Nos.
WJP-0002470–8, WJP-0002492–2 and WJP-0002507–7 of Protest No. 1803–04–100056 . . .
qualif[ies] for duty-free treatment” under CBTPA); id. at 14 (arguing only that Customs
should be ordered to “reliquidate the three designated entries that qualify for duty-free
treatment covered by Protest No. 1803–04–100056 in accordance with [the CBTPA]”); id. at
16–17 (stating that Plaintiff intended that its CBTPA claim for duty-free treatment would
apply only to “three entries covered by one Protest,” and conceding that “the Court lacks
jurisdiction to grant such relief with regard to the remaining entries in this case”).

23
Again, the scope and practical effect of the Government’s motion are somewhat unclear.
Compare n.21, supra. In particular, Macclenny’s First Amended Complaint appears to limit
the company’s CBTPA claim to only those entries which were “entered on or after October
2, 2000.” See First Amended Complaint ¶ 26. It thus appears that the Government’s motion
is addressed to entries that, in fact, are not the subject of Macclenny’s CBTPA claim as set
forth in the First Amended Complaint. Nevertheless, for the sake of clarity and in an excess
of caution, the four entries covered by Protest No. 1803–04–100056 which predate October
2, 2000 are addressed here, as presented by the Government’s motion.
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13; see generally Determination Under the Caribbean Basin Trade
Partnership Act, 65 Fed. Reg. 60,236 (Oct. 10, 2000) (stating that
CBTPA applies only to eligible goods imported on or after October 2,
2000).
Macclenny itself acknowledges that any CBTPA claim as to Entry
Nos. WJP-0002399–9, WJP-0002416–1, WJP-0002429–4, and WJP0002440–1 lacks merit. See, e.g., Pl.’s Brief at 12 (conceding that
CBTPA claim is properly “limited to the goods covered by Entry Nos.
WJP000[2]470–8, WJP-0002492–2 and WJP-0002507–7”).24 Accordingly, as to those four entries, the Government’s request for relief
must be granted, and Macclenny’s CBTPA claim must be denied or
dismissed.
c. The Government’s Motion for Summary Judgment as to Certain
Entries
All that remains of Macclenny’s CBTPA claim are the three entries
covered by Protest No. 1803–04–100056 that were entered on or after
October 2, 2000 – i.e., Entry Nos. WJP-0002470–8, WJP-0002492–2,
and WJP-0002507–7.25 The Government acknowledges that those
three entries are entitled to duty-free treatment under the United
States-Caribbean Basin Trade Partnership Act, and seeks summary
judgment reliquidating them accordingly. See Def.’s Brief at 2 & n.3,
13, 29; Def.’s Reply Brief at 3 n.4, 20; Def.’s Supp. Brief at 10. Not
surprisingly, Macclenny concurs in the Government’s motion. See Pl.’s
Brief at 2, 3 n.1, 12–13, 14, 16–17, 32–33.26
24

See also Pl.’s Brief at 2 (claiming only that certain “merchandise included in Entry Nos.
WJP-0002470–8, WJP-0002492–2 and WJP-0002507–7 of Protest No. 1803–04–100056 . . .
qualif[ies] for duty-free treatment” under CBTPA); id. at 14 (arguing only that Customs
should be ordered to “reliquidate the three designated entries that qualify for duty-free
treatment covered by Protest No. 1803–04–100056 in accordance with [the CBTPA]”); id. at
16–17 (stating that Plaintiff intended that its CBTPA claim for duty-free treatment would
apply only to “three entries covered by one Protest,” and conceding that “the Court lacks
jurisdiction to grant such relief with regard to the remaining entries in this case”).

25
Entry No. WJP-0002470–8 was entered on October 10, 2000; Entry No. WJP-0002492–2
was entered on October 16, 2000; and Entry No. WJP-0002507–7 was entered on October
19, 2000. See First Amended Complaint at attached Schedule of Protests (listing entry
numbers and respective dates of entry); Def.’s Brief at 13 (same). Although both parties
state that Entry No. WJP-00025077 was made on October 9, 2000, the original entry papers
indicate that the date of entry was actually October 19, 2000. Whether the date was October
9, 2000 or October 19, 2000 is not material. Both dates are after October 2, 2000, the
effective date of the CBTPA as to goods from Nicaragua.
26
Indeed, Macclenny now advises that it intended to assert a CBTPA claim for duty-free
treatment only as to the three specified entries. See, e.g., Pl.’s Brief at 16–17 (stating that
Macclenny intended that its CBTPA claim for duty-free treatment would apply only to
“three entries covered by one Protest,” and conceding that “the Court lacks jurisdiction to
grant such relief with regard to the remaining entries in this case”).
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As discussed in section I above, eligible goods from beneficiary
countries may be imported into the United States duty-free under the
CBTPA. See generally 19 U.S.C. §§ 2702–03 (listing certain countries
and goods as eligible for duty-free treatment under CBTPA). Nicaragua was formally granted beneficiary status under the CBTPA as of
October 2, 2000. See 19 U.S.C. § 2702(b) (listing Nicaragua as eligible
for designation as beneficiary country under CBTPA); Determination
Under the Caribbean Basin Trade Partnership Act, 65 Fed. Reg. at
60,236 (granting Nicaragua beneficiary status, and modifying HTSUS, effective Oct. 2, 2000).
The goods eligible for duty-free treatment under the CBTPA include
merchandise classified under HTSUS subheading 9802.00.80. See 19
U.S.C. § 2703(b)(2)(A)(i)(I). Specifically, those “apparel articles” that
are assembled in a CBTPA beneficiary country (such as Nicaragua)
“from fabrics wholly formed and cut in the United States” and imported directly into the United States under HTSUS subheading
9802.00.80 are entitled to duty-free treatment pursuant to the
CBTPA. See U.S. Note 7(b)(i), Ch. 98, Subch. II, HTSUS; see also
Proclamation 7351 of October 2, 2000 to Implement the United
States-Caribbean Basin Trade Partnership Act, 65 Fed. Reg. 59,329,
59,333 (Oct. 4, 2000) (modifying HTSUS to include U.S. Note 7(b)(i),
Ch. 98, Subch. II, HTSUS, effective Oct. 2, 2000).
Here, there is no dispute that Macclenny’s suit-type jackets were
properly classified under HTSUS subheading 9802.00.80. See First
Amended Complaint ¶ 25; Answer and Counterclaim ¶ 25. Nor is
there any dispute that Macclenny’s merchandise was imported directly into the United States from Nicaragua. See Plaintiff ’s Statement of Material Facts As To Which There Are No Genuine Issues To
Be Tried (“Pl.’s Statement of Facts”) ¶ 3; Defendant’s Response to
Plaintiff ’s Statement of Material Facts As To Which There Are No
Genuine Issues To Be Tried (“Def.’s Response to Pl.’s Statement of
Facts”) ¶ 3. It is similarly undisputed that the goods were assembled
in Nicaragua (a beneficiary country under the CBTPA), from fabrics
formed and cut in the United States. See Pl.’s Statement of Facts ¶ 3;
Def.’s Response to Pl.’s Statement of Facts ¶ 3. Finally, there is no
dispute that Entry Nos. WJP-0002470–8, WJP-0002492–2, and WJP0002507–7 were entered after October 2, 2000. See First Amended
Complaint at attached Schedule of Protests (listing dates of entry);
Def.’s Brief at 13 (acknowledging that three listed entries “were made
after the effective date of the CBTPA” as to goods from Nicaragua);
n.25, supra (identifying entry dates of the three subject entries).
As such, Entry Nos. WJP-0002470–8, WJP-0002492–2, and WJP0002507–7 satisfied the requirements for duty-free treatment under
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the CBTPA. The Government’s motion as to the specified entries
therefore must be granted and the entries must be reliquidated,
duty-free.
2. The Appropriate Method of Appraisement
In addition to seeking summary judgment as to the three entries
entitled to duty-free treatment under the CBTPA (discussed above),
the Government also seeks summary judgment sustaining Customs’
use of transaction value to appraise all other entries at issue in this
action. Specifically, the Government contends that, although the
buyer (i.e., Macclenny/BCG) and the seller (i.e., KB) were related, the
valuation statute nevertheless required appraisement based on
transaction value, because – according to the Government – “the
circumstances of the sale . . . indicate[] that the relationship . . . did
not influence the price” that Macclenny/BCG paid to KB. See generally 19 U.S.C. § 1401a(b)(2)(B); Def.’s Brief at 9, 13 -20, 26, 28, 29;
Def.’s Reply Brief at 1–12, 16, 20; Def.’s Supp. Brief at 8–9, passim ;
Def.’s Supp. Reply Brief at 1–8.27 For the reasons summarized below,
summary judgment must be denied.
In an effort to demonstrate that the “circumstances of the sale” test
is satisfied in this case, the Government invokes Interpretative Note
2 to 19 C.F.R. § 152.103(l)(1), asserting, in essence, that the prices
that Mr. Looby (BCG’s Chief Operating Officer) set for KB were
“settled in a manner consistent with the normal pricing practices of
the industry in question.” See 19 C.F.R. § 152.103(l)(1)(ii) (emphasis
added); Def.’s Brief at 16 (quoting Interpretative Note 2); Def.’s Reply
Brief at 10 (referring to prices set “in the ‘normal’ manner for a
garment assembler”); Def.’s Reply Brief at 12 (referring to “normal
pricing practices for the garment industry”).28 Thus, to prevail on its
motion for summary judgment sustaining Customs’ use of transaction
27

This is an atypical case in at least one key respect: It is Customs – not the importer – that
is advocating for appraisement based on transaction value. As the Government points out,
“it is unusual for an importer to contend that transaction value should not be applied. It is
far more common for an importer that is related to its supplier to provide information to the
appraiser in a quest to confirm transaction value as the appropriate methodology.” Def.’s
Supp. Brief at 9 n.5; see also Def.’s Supp. Reply Brief at 3 (reiterating “the rarity of an
importer seeking to have a valuation methodology other than transaction value applied to
its goods”). The Government warns that caution therefore must be exercised “in applying
any situation-specific authority, including Customs rulings or judicial decisions” in deciding
this case, “unless the situation reviewed in the referenced authority involves an importer
trying to remove its transactions from appraisal under transaction value.” See id.
28
See also Def.’s Brief at 16 (referring to “normal manner for the industry”); Def.’s Brief at
17 (referring to “normal industry practices”); Def.’s Reply Brief at 11(citing, inter alia,
Interpretative Note 2 and referring to “normal pricing practices of the industry”); Def.’s
Supp. Brief at 6 (referring to “normal pricing practices of the industry in question,” quoting
Customs Valuation Code); id. at 8 (referring to “normal pricing practices of the industry”);
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value here, the Government must prove that undisputed record eviid. at 9 (referring, in two places, to “normal pricing practices of the industry”); Def.’s Supp.
Reply Brief at 3 (referring to “normal pricing practices of the industry in question,” citing
Interpretative Note 2); id. at 4 (referring, in two places, to “normal pricing practices”); id.
at 6 (referring to “normal pricing practices in the industry”); id. at 7 (referring to “manner
[in which] prices are normally set in [the] industry”); id. (referring to “normal pricing
practices”).
At various points in its briefs, the Government frames tests or standards in other terms.
See, e.g., Def.’s Brief at 15 (asserting, in caption, that “The Evidence Establishes That the
Prices Between KB and Macclenny Were Set in the Same Manner as Prices Are Normally
Set for Sales Between Unrelated Parties”); id. at 26 (asserting that prices “were set in the
same manner as prices are set between unrelated entities”); Def.’s Reply Brief at 4 (asserting that prices “were determined using the same method as would be employed in transactions between unrelated entities”); id. at 6 (asserting that prices “were set in the same
manner as prices are set between unrelated parties”); id. at 7 (asserting that prices were not
set “differently than they would have been if the buyer and the seller were not related”);
Def.’s Supp. Brief at 6 (discussing circumstances where “the manner in which the price was
derived is essentially the same as it would be for parties that are not related”); id. at 8
(asserting that prices “were set in the same manner as a price would have been set for
transactions between unrelated [parties]”).
These miscellaneous references conflate concepts and language in Interpretative Notes
1 and 2 other than the specific provision on which the Government here relies – that is, the
provision of Interpretative Note 2 stating that the use of transaction value is appropriate in
a related party transaction “[i]f the price has been settled in a manner consistent with the
normal pricing practices of the industry in question.” See, e.g., Def.’s Brief at 16 (quoting
“consistent with the normal pricing practices of the industry” test, and omitting any
reference to whether “the price has been settled in a manner consistent . . . with the way the
seller settles prices to [unrelated] buyers”); Def.’s Reply Brief at 9 (same).
According to the Government, Interpretative Note 1 – which concerns “the way in which
the price in question was arrived at” – has no relevance to this case, because that note
“applies to situations not present here, i.e., when Customs has previously examined the
relationship or already has ‘sufficient detailed information concerning the buyer and seller
to be satisfied that the relationship did not influence the price actually paid or payable.’”
See Def.’s Supp. Reply Brief at 2 n.1. But see Def.’s Reply Brief at 10–11 (where Government
appears to rely, in part, on Interpretative Note 1). Thus, to the extent that they differ
materially from the standard of “the normal pricing practices of the industry,” any of the
above-listed references that relate to consideration of “the way in which the price in
question was arrived at” (or words to that effect) miss the mark.
Similarly, some of the references listed above are variations on provisions of Interpretative Note 2 other than the “normal industry pricing practices” test on which the Government here relies. As the Government explains, the introductory text of Interpretative Note
2 – concerning whether a related buyer and seller “buy from and sell to each other as if they
were not related” – does not itself set forth a test for the use of transaction value in related
party sales. See Def.’s Supp. Reply Brief at 3–4. Instead, that introductory text articulates
an overall standard which can be satisfied by either of two alternative tests set forth in Note
2: [1] whether “the price has been settled in a manner consistent with the normal pricing
practices of the industry in question” (which is the test that the Government invokes in this
case) and [2] whether “the price has been settled in a manner consistent . . . with the way
the seller settles prices for sales to buyers who are not related to him.” See id. The
introductory text of Interpretative Note 2 thus has no significance independent of the
specific test on which the Government here relies – i.e., whether “the price has been settled
in a manner consistent with the normal pricing practices of the industry in question.” And
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dence establishes both (1) the manner in which KB’s prices were set,
and (2) “the normal pricing practices” of the garment assembly industry; and, further, (3) the Government must demonstrate that
those two are “consistent.”29
The Government fails on all counts. The evidence that the Government cites to prove how Mr. Looby set KB’s prices is thin, at best. And
the evidence of normal pricing practices in the garment assembly
industry is virtually non-existent. Moreover, the Government makes
no real attempt to demonstrate that the manner in which Mr. Looby
set KB’s prices was consistent with normal industry practice – which
the second test set forth in Interpretative Note 2 (i.e., whether “the price has been settled
in a manner consistent . . . with the way the seller settles prices for sales to [unrelated]
buyers”) has no application here, because the seller in this case (KB) made no sales
whatsoever to buyers other Macclenny/BCG. See What Every Member of the Trade Community Should Know About: Determining the Acceptability of Transaction Value for Related
Party Transactions (U.S. Dep’t of Homeland Security April 2007) (“Customs Guidance on
Acceptability of Transaction Value in Related Party Transactions”) at 10 (appended to Pl.’s
Supp. Reply Brief) (explaining that the second test in Interpretative Note 2 is limited to
“situations where the seller sells the same merchandise to both related and unrelated
parties”).
It is further worth noting that, at several points in its briefs, the Government appears to
assert that the relevant test has two distinct components – (1) whether the prices at issue
were “settled in a manner consistent with the normal pricing practices of the industry in
question” and (2) whether the prices reflected some projected margin of profit – as if the
expectation of profit were a separate criterion, above and beyond consistency with the
normal pricing practices of the industry. See, e.g., Def.’s Brief at 17 (indicating that the test
is whether price “was set in a manner that comports with normal industry practices and
was expected to result in . . . a reasonable profit”) (emphasis added); see also Def.’s Reply
Brief at 12 (framing the test as “normal pricing practices for the garment industry . . . , with
some amount of profit built in once the company is a mature facility”); Def.’s Supp. Brief at
8 (indicating that test is whether prices were “set in a manner consistent with the normal
pricing practices of the industry, and in a manner believed to be adequate to ensure recovery
of . . . a profit once KB became a mature facility”); id. at 9 (arguing that – to demonstrate
that the relationship between KB and Macclenny/BCG influenced prices – Macclenny could
“demonstrate that the price . . . was set in a manner that was not consistent with the normal
pricing practices of the industry and/or was not set in a manner that was expected to
ultimately yield a profit”); id. (indicating that test is whether price was “set in a manner
consistent with the normal pricing practices of the industry and/or with the expectation
that . . . a profit will be earned”). However, nothing in the parties’ papers supports the notion
of such a two-part test (although it does not seem far-fetched to assume that a margin of
profit is inherent in the normal pricing practices of any industry).
In sum, for purposes of the instant motion for summary judgment, the sole relevant test
is whether Mr. Looby set prices for KB “in a manner consistent with the normal pricing
practices” of the garment assembly industry.
29

See generally Customs Guidance on Acceptability of Transaction Value in Related Party
Transactions at 7–8 (explaining that, to prove that transaction value is acceptable because
the price was settled in accordance with normal industry pricing practices, party “must [1]
have objective evidence of the normal pricing practices of the industry in question and [2]
present evidence that the transfer price was settled in accordance with these industry
practices”).
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is the fundamental showing that the Government must make to
establish its entitlement to summary judgment here.
As to the manner in which KB’s prices were set, the Government
repeatedly stresses that Mr. Looby has “decades of price-setting experience in the men’s tailored clothing business,” and was – as Mr.
Looby put it – “fully capable of assessing a reasonable price.” See
Defendant’s Statement of Material Facts As To Which There Are No
Genuine Issues To Be Tried (“Def.’s Statement of Facts”) ¶ 24 (asserting that Looby “was experienced in setting prices for garments and
was ‘fully capable of assessing a reasonable price’”) (quoting Looby
Deposition at 146); Def.’s Supp. Reply Brief at 7.30 However, it is one
thing to establish that Mr. Looby had the ability to set prices at an
appropriate level. It is quite a different matter to establish that he in
fact did so here.31 The greatest concession that the Government could
extract from Mr. Looby was essentially a tautology – i.e., he characterized the prices that he set for KB as “reasonable” because “the
numerous elements in the operating budget were reasonable.” See
Def.’s Brief at 18 (citing, and characterizing, Looby Deposition at
147–48) (emphases added).32 The Government’s emphasis on Mr.
30

See also, e.g., Def.’s Brief at 6 (asserting that Looby “was experienced in setting garment
prices and was ‘fully capable of assessing a reasonable price’”); Def.’s Reply Brief at 7
(asserting that Looby “possesses significant experience in the garment industry and . . . was
familiar with how prices are set in . . . that industry,” and that Looby was “fully aware of
how to determine garment assembly prices in a manner that would ultimately earn the
assembler a profit once its start-up costs were fully amortized”); id. at 11 (asserting that
“given his extensive experience in the garment industry, Mr. Looby would know how prices
are set in that industry,” and noting that Looby “testified that he was ‘fully capable of
assessing a reasonable price’ and agreed . . . that he is ‘experienced in setting prices for
garments’”) (quoting Looby Deposition at 146–47).

31

As discussed in greater detail below, the prices that Mr. Looby set for KB never even
covered the company’s expenses. KB operated at a loss each and every year of its existence,
from the time the company began production in 1998 until the company ceased operations
in 2007. See, e.g., Def.’s Reply Brief at 5 (implicitly acknowledging that KB “fail[ed] to earn
a profit year after year”); Pl.’s Brief at 18 (asserting that, for every year of company’s
operations, “KB’s total expenses exceeded its total income each year, resulting in a loss for
each year”).
As an aside, it is worth noting that – although the entries in question here were made in
2000/2001 – both parties freely rely on information concerning Mr. Looby’s pricing practices
and KB’s operations over the entire life of the company (from 1997 to 2007). With just one
early exception, neither part has questioned the relevance or probity of such information.
See Def.’s Response to Pl.’s Statement of Facts ¶ 21 (as to certain allegations relating to
Government’s counterclaim, asserting that “since the entries at issue were made in 2000
and 2001 . . . , any figures for 1999 are irrelevant to this action”).
32
As the Government explains:
Specifically, when asked what made the price “reasonable,” Mr. Looby stated “[m]y
familiarity with the labor content and my familiarity with the planned budgets and
believing that those things . . . were reasonable. . . .” He further explained that, in his
industry, a price would be “unreasonable” where “either one side or the other was
egregiously beneficial [sic] or hurt.”
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Looby’s knowledge of pricing practices does little to advance its case.
The Government’s principal claim concerning KB’s prices is a broad
assertion that Mr. Looby relied on “detailed” annual budgets in determining the prices that Macclenny/BCG paid to KB – that is, that
“prices were set based upon budgets that projected the exporter’s
income and expenses and at a level that was expected to reap a profit
once the exporter’s start-up costs were fully amortized.” See Def.’s
Reply Brief at 2–3 (characterizing the foregoing as the Government’s
“most relevant argument”); Def.’s Brief at 6 (asserting that “prices
were based upon detailed budgets relating to KB’s anticipated productivity and expenses”).33 But that is not saying much. On some
level, every seller bases its prices on some form of budget (albeit not
necessarily a formal, written one); and the goal of basically all commercial sales activity is to turn a profit. The Government’s assertion
that KB’s prices were derived from budgets and anticipated profits at
some unspecified point in the future is thus so generic and universal
as to be largely meaningless.
The evidence that the Government cites to support its generalized
claim is similarly abstract and lacking in sufficient specificity. Conspicuously lacking is evidence that describes with particularity how
Mr. Looby used the “detailed” annual budgets that the Government
Def.’s Brief at 18 (quoting Looby Deposition at 147–48). See also, e.g., Def.’s Reply Brief at
11 (arguing that Looby stated that “the KB prices he set were ‘reasonable,’” and that
“[w]hen asked to elaborate upon why he believed the prices he set to be ‘reasonable,’ Mr.
Looby stated it was because he used ‘reasonable’ budgets”) (quoting, and characterizing,
Looby Deposition at 146–47); id. (stating that Looby “testified that the prices he set for KB
were based upon his ‘belief of what it ought to end up costing and be reasonable for the labor
content of the garment’”) (quoting Looby Deposition at 146).
33
See also, e.g., Def.’s Statement of Facts ¶¶ 27–30 (asserting that “prices were based upon
. . . detailed budgets” which were “intended to reflect KB’s ‘reality’ regarding anticipated
expenses and anticipated production” and included “monthly plans for production, labor
costs and overhead expense costs,” and which were “prepared for KB by BCG’s vice president of manufacturing, a ‘quality guy and trainer,’ an engineer, and the KB plant manager”)
(quoting and/or citing Looby Deposition at 157, 159–60, 166–67; Pl.’s Responses to Def.’s
First and Third Interrogatories); Def.’s Brief at 6 (asserting that prices were based on
“detailed annual budgets which included monthly plans for production, labor costs and
overhead expense costs”) (quoting Pl.’s Responses to Def.’s First Interrogatories); id. at 17
(asserting that “prices were set based upon detailed budgets . . . that were prepared for KB
by BCG’s vice president of manufacturing, a ‘quality guy and trainer,’ an engineer, and the
KB plant manager,” and that “[e]ach year’s projected budget was intended to reflect KB’s
‘reality’ regarding anticipated expenses and anticipated production”); id. at 19 (referring to
testimony that prices were “based upon projected budgets”); id. at 20 (stating that “KB’s
prices were set based upon detailed budgets”); Def.’s Reply Brief at 2–3 (arguing that “prices
were set based upon budgets that projected the exporter’s income and expenses”); id. at 4
n.9 (referring to “the budgets upon which Mr. Looby based his pricing decisions for KB”); id.
at 6 (asserting that “prices were set based upon projected budgets”); id. at 12 (asserting that
“KB’s prices were set based upon detailed projected budgets”); Def.’s Supp. Reply Brief at 7
(asserting that “prices were set . . . based upon detailed budgets”).
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touts to derive prices for KB. For example, the evidence on which the
Government relies fails to adequately explain whether/when Mr. Looby’s pricing practices were intended to yield a profit for KB34 (and, if
34

At one point in its briefs, the Government states flatly that “KB’s prices were set based
upon detailed budgets which, if accurate, would have earned KB a profit on every garment
sold” – seemingly indicating that KB’s prices reflected an expectation of profit from Day One
of production. See Def.’s Brief at 20 (emphasis added); see also id. at 17 (asserting generally,
without reference to any time frame, that prices here were set “in a manner that . . . was
expected to result in the seller realizing a reasonable profit”); id. at 19 (asserting – with no
temporal limitation – that “prices were set to produce a reasonable profit for KB based upon
projected budgets”); Def.’s Supp. Brief at 9 (asserting – without reservation – that Looby set
prices “with the expectation that . . . a profit [would] be earned”). However, that unqualified
statement is at odds with the Government’s position as articulated elsewhere in its briefs.
Nor is such an assertion supported by the record evidence.
Instead, the Government’s position appears to be that the prices that Mr. Looby set were
eventually expected to yield a profit for KB, but not “in ‘the start-up years.’” See Def.’s
Statement of Facts ¶ 31 (citing Looby Deposition at 160, 169); see also, e.g., id. ¶¶ 31–32
(asserting that “it was expected that, after the start-up phase, the price charged would . . .
yield a reasonable profit,” and that “[w]hen KB began production in 1998, it was expected
to become a mature and profitable manufacturing facility within a few years”) (citing Looby
Deposition at 161, 184–85; Pl.’s Responses to Def.’s Third Interrogatories) (emphases
added); Def.’s Brief at 17–18 (asserting that “[t]here was no anticipation of profit in ‘the
start-up years,’” and that “[i]t was expected that, after the start-up phase, the price charged
would . . . yield a reasonable profit”); id. at 18 (asserting that, in 1998, profit was expected
to “come within a few years”); Def.’s Reply Brief at 2–3 (asserting that Looby set prices “at
a level that was expected to reap a profit once the exporter’s start-up costs were fully
amortized”); id. at 6 (asserting that prices reflected “the expectation that when KB became
a mature manufacturing facility, it would earn a profit”); id. at 7–8 (asserting that Looby set
prices “in a manner that would ultimately earn [KB] a profit once its start-up costs were
fully amortized”); id. at 10 (asserting that “KB was not expected to be profitable at the
beginning”); id. at 12 (asserting that prices were set with expectation that “a reasonable
profit [would] be earned by [KB] after it [became] a mature facility”); Def.’s Supp. Brief at
8 (asserting that prices were set “in a manner believed to be adequate to ensure recovery of
. . . a profit once KB became a mature facility”); id. at 9 (asserting that Looby set prices “in
a manner that was expected to ultimately yield a profit”); Def.’s Supp. Reply Brief at 7
(asserting that prices were set “with the expectation of a profit once KB matured beyond the
start-up phase”).
In addition, it is not clear when the Government contends KB’s start-up phase was
complete, such that a profit would have been expected. For example, there is an inherent
ambiguity in the Government’s representation that “in 1998, KB was expected to become a
mature manufacturing facility and profit would come within a few years. . . . The entries at
issue were made within those first few years.” See Def.’s Brief at 18 (emphasis added); see
also Def.’s Statement of Facts ¶ 33 (asserting that “[t]he entries at issue were made within
the first few years of KB starting production”) (emphasis added). The loose reference to
“those first few years” can be read (in context) to indicate that the Government contends
that KB was still in its start-up phase in 2000/2001, the dates of the entries in question. But
see, e.g., id. ¶¶ 31–32 (asserting that “[w]hen KB began production in 1998, it was expected
to become a mature and profitable manufacturing facility within a few years”) (emphasis
added); see also Def.’s Brief at 23 (referring to “KB’s start-up phase ‘when little or no
production was happening’”). The record is also notably barren of evidence addressing
points such as the definition of a “start-up” phase or period, the typical duration of start-up

79

CUSTOMS BULLETIN AND DECISIONS, VOL. 48, NO. 5, FEBRUARY 5, 2014

so, the intended margin of any such profit).35 Indeed, the Government
is not clear even as to whether/when the prices that Mr. Looby set
were designed to cover KB’s costs.36 The long and the short of the
operations in the garment assembly industry (including, e.g., the usual period required to
amortize start-up costs), and how long it normally takes garment assembly firms to show
a profit. It is, in any event, undisputed that – over the life of the company – KB never turned
a profit.
35

The Government cites no evidence quantifying in any way any profit margin that was
built into the prices that Mr. Looby set or the extent of the profit that his prices were
otherwise expected to yield. Instead, the Government refers only vaguely and generally to
a “reasonable” profit – or, even less definitively, to “some level of profit.” See, e.g., Def.’s
Statement of Facts ¶ 31 (asserting that “it was expected that, after the start-up phase, the
price charged would . . . yield a reasonable profit”) (citing Looby Deposition at 161; Pl.’s
Responses to Def.’s Third Interrogatories); Def.’s Brief at 20 (asserting that prices set by
Looby were “based upon an expectation that [KB] would . . . realize some level of profit”)
(emphasis added); id. (asserting that lack of Macclenny/BCG influence is demonstrated by
fact that KB’s prices projected simply “a” profit, of unspecified amount); see also id. at 17–18
(referring to “a reasonable profit”); id. at 19 (referring to “a reasonable profit”); Def.’s Reply
Brief at 12 (referring to “a reasonable profit”).
Again, as noted above, it is undisputed that KB never generated a profit.
36

At several points in its briefs, the Government states – unequivocally, and without any
limitation as to the time frame – that Mr. Looby’s pricing practices were designed to ensure
that KB would at least “break even” (i.e., recoup all of the company’s costs) from Day One
of the company’s operations. See Def.’s Brief at 17 (citing Looby Deposition at 160, 169); see
also id. at 20 (asserting, with no limitation, that prices set by Looby were “based upon an
expectation that [KB] would cover its expenses”); Def.’s Reply Brief at 12 (asserting, without
reservation, that Looby set KB’s prices with expectation “that all budgeted costs [would be]
covered”); Def.’s Supp. Brief at 9 (asserting, without qualification, that prices were set “with
the expectation that all costs will be recovered”).

Elsewhere, however, the Government takes a conflicting position, claiming instead that
the prices set by Mr. Looby were intended to cover KB’s costs only after “start-up” operations
were concluded. See, e.g., Def.’s Statement of Facts ¶ 31 (asserting that “it was expected
that, after the start-up phase, the price charged would cover expenses”) (citing Looby
Deposition at 161; Pl.’s Responses to Def.’s Third Interrogatories); Def.’s Brief at 17–18
(asserting that “it was expected that, after the start-up phase, the price charged would
cover expenses”). It is unclear whether any part of the confusion in the existing record
results from the parties’ use of imprecise terminology, failing to distinguish among production costs, operating costs, and other categories of costs (such as start-up costs).
In any event, there is no dispute that, for the entirety of its nearly 10 years of operation,
KB never once turned a profit, and, in fact, consistently operated at a loss. See, e.g., Def.’s
Reply Brief at 5 (implicitly acknowledging that KB “fail[ed] to earn a profit year after
year”); Pl.’s Statement of Facts ¶ 23 (stating that “KB’s total expenses exceeded total income
in each year resulting in a loss for each year,” with no “profit of any sort”) (citing, inter alia,
Looby Affidavit ¶¶ 30–31) (a statement that the Government “denies for lack of knowledge
or information,” though the Government also concedes that the statement is supported by
Looby Affidavit ¶ 34); Pl.’s Brief at 18 (asserting that, for every year of company’s operations, “KB’s total expenses exceeded its total income each year, resulting in a loss for each
year”); id. at 22 (same); Pl.’s Reply Brief at 2 (same); id. at 3 (same); id. at 9–10 (same); id.
at 17 (same); Pl.’s Supp. Brief at 1 (same); id. at 4 (same); id. at 5 (same).
Highlighting the facts of this case, Macclenny raises the question why – absent a buyer’s
“influence” over the seller – any seller that repeatedly failed to realize a profit on its sales
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matter is that the record evidence fails to adequately explain how
(much less continued to pile up actual losses) would not feel compelled to take action (such
as by raising its prices and/or seeking out additional customers), in an effort to, at a
minimum, stanch the bleeding. See, e.g., Pl.’s Reply Brief at 10 (arguing that, with KB
consistently operating at a loss, “[l]ogic would dictate a change . . . either an increase in
prices in sales to [Macclenny/BCG] or a campaign to find and sell to other buyers at prices
more likely to realize a profit for [KB]”); see also Pl.’s Brief at 19 (arguing that, where buyer
and seller are not related, seller faced with repeated losses would “seek[] other business
with the hope of earning a profit”); id. (arguing that, given continued losses, “if KB were not
related to BCG . . . , good business sense would dictate either that KB raise[] its prices [for]
its sales to BCG or that KB find[] and sell[] to other customers at prices [yielding] a
reasonable profit”); Pl.’s Supp. Brief at 5 (arguing that “it was not consistent with industry
practice or Macclenny’s transactions with unrelated sellers for KB to continue . . . to sell to
Macclenny at prices that never recovered [KB’s] costs, without at least trying to find an
alternative buyer”).
The Government makes much of the fact that there is no statutory or other authority that
restricts the use of transaction value in related party sales to only those cases where the
seller has more than one customer and/or successfully turns a profit. See, e.g., Def.’s Brief
at 16–17 (arguing that “there is no authority for the proposition that transaction value
applies only when the seller makes a profit,” and that “[n]either [19 C.F.R. § 152.103(1)] or
its interpretive notes, nor any statutory authority requires the realization of a profit for
transaction value to apply to a related party sale”); see also id. at 10 (arguing that, as a
matter of law, it is irrelevant “whether a profit was realized”); Def.’s Reply Brief at 6
(arguing that “the value statute says nothing about how many customers a seller may have
and is silent regarding a seller’s profitability”); id. at 10 (arguing that “there is no interpretive note limiting the applicability of transaction value in related party transactions to
situations in which the seller actually realizes a profit”); id. at 12 (arguing that “it makes
no difference to a transaction value assessment whether the seller has one customer or a
thousand”); see generally Def.’s Brief at 5–6; Def.’s Reply Brief at 8–12.
Yet the mere absence of a legal requirement does not necessarily render irrelevant the
fact that KB not only never turned a profit, but operated each and every year at a loss, for
a total of roughly nine years. Moreover, while it is true that Mr. Looby raised prices once
sometime between late July 1999 and the time of the entries at issue here in 2000/2001,
that price increase obviously was not sufficient to cover KB’s costs, because – notwithstanding the increase – the company still continued to lose money. See Def.’s Statement of Facts
¶¶ 41, 43 (noting that Looby raised prices “sometime after July 26, 1999” and once again “in
2005”) (citing Looby Deposition at 153–55, 200); see also Pl.’s Brief at 21 (stating that Looby
increased KB’s prices only twice in the company’s nine years of operation – first, “for the fall
season in 2000,” and then once again, in December 2005) Def.’s Brief at 19 (essentially the
same). In light of KB’s sustained record of losses, the Government’s claim that further price
increases were unnecessary “because dividing . . . projected total costs by . . . projected
equivalent units yields a figure quite close to the invoice price” is curious, to say the least.
See Def.’s Reply Brief at 11 n.16. In other words, if (as the Government postulates) invoice
price is equivalent to projected total costs divided by projected output, there is obviously no
profit at all – and one would assume that, in general, a potential price increase would be one
of the options on the table.
The Government maintains that, as a matter of commercial reality, “profits are not
guaranteed, even in transactions between unrelated parties” and that “it is not at all
unusual for new companies not to earn a profit – or even to fail altogether – in the first few
years of existence.” See Def.’s Brief at 20; see also id. (asserting that, because “prices for
goods that have not been produced are set based upon anticipated expenses, it is always
possible that the expenses will be higher and the expected profit will not materialize,” that
“[u]nrealized profit does not, by itself, render the circumstances of sale unusual from a
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business standpoint,” and that “[p]rojections can be wrong and new businesses may have
more ‘growing pains’ than anticipated”); Def.’s Reply Brief at 9–10 (asserting that “[n]o
business, even one selling to unrelated customers, is guaranteed to earn a profit,” and that
“[a] seller’s lack of profitability is not necessarily a consequence of prices being set too low,
or of collusion between buyer and seller; it may just be a consequence of unanticipated
factors, such as labor costs that turn out to be higher than those that were included in the
projected budget upon which the prices were based” – although it is perhaps telling that the
Government does not address whether it is reasonable to ascribe nearly a decade’s worth of
consistent losses, year after year, to factors such as underestimated expenses or overestimated productivity).
Drawing a bright line between projected profit and the actual realization of profit, the
Government’s position seems to be that – provided that a seller’s prices to a related buyer
at least purport to reflect some allowance for profit – it is of no moment whether any profit
ever really materializes (or even whether the seller is outright hemorrhaging money,
incurring massive losses year after year after year). See, e.g., Def.’s Brief at 17 (arguing that
use of transaction value in related party sales does not require seller’s “realization of a
profit,” and that it is enough if, inter alia, the price “was expected to result in the seller
making a reasonable profit”) (emphasis added); Def.’s Reply Brief at 5 (deriding Macclenny’s
argument that “when a seller . . . fails to earn a profit year after year, . . . the relationship
between the buyer and seller must have influenced the price”).
The Government contends that what is determinative in this case is that “the hope of a
profit was maintained year after year.” See Def.’s Reply Brief at 10 (emphases added). As
Macclenny suggests, however, it is a fair question whether – absent the “influence” of a
related buyer – a seller consistently operating at a loss could or would keep its doors open
indefinitely (here, for nearly a decade). See, e.g., Pl.’s Brief at 19 (emphasizing that Government’s position is that,“[even] if BCG and KB were not related, KB [nevertheless] would
continue [to operate at a loss] for the years that it did”); Pl.’s Supp. Brief at 5 (asserting that
“it was not consistent with industry practice” for KB to continue to sell to Macclenny/BCG
at a loss for years).
The Government never stakes out a position as to how long a seller can continue making
profit-less (or losing) sales to a related buyer before the specter of the related buyer’s
“influence” is raised. Similarly, the Government never clarifies whether – to justify the use
of transaction value in a related party transaction – a seller’s projections (including projected profits, as well as, inter alia, projected expenses and projections concerning productivity) must be reasonable and realistic. See, e.g., Def.’s Reply Brief at 10 (emphasizing the
“hope” and “expectation” that prices set for KB would result in profit, with no scrutiny of the
reasonableness of such hopes and expectations). It is also unclear how soon, according to the
Government, a seller reasonably should be expected to reflect a projected margin of profit
in its prices (e.g., how long “start-up” operations can extend). Cf. n.34, supra (discussing,
inter alia, absence of evidence concerning typical duration of start-up period in garment
assembly industry and how long it normally takes garment assembly firms to show profit).
Finally, as discussed above, the Government fails to grapple in any way with the meaning
of the term “reasonable” profit. See, e.g., Def.’s Brief at 17 (asserting that absence of
influence is indicated where, inter alia, prices reflected expectation that they would “result
in the seller realizing a reasonable profit”) (emphasis added). Further, as discussed above,
at some points the Government seems to contend that a related buyer’s influence is
demonstrated only where the seller’s prices incorporate no projected profit margin whatsoever. See, e.g., id. at 20 (indicating that there is no influence in a related party transaction
if seller’s prices reflect even “some level of profit”) (emphasis added); id. (asserting that lack
of Macclenny/BCG influence is demonstrated by fact that KB’s prices projected simply “a”
profit, of unspecified amount). At least at first blush, however, it would seem that a related
buyer’s influence over a seller logically could be evidenced by a profit margin that is even
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budgets were used to determine the prices at issue here.
The Government points to certain testimony that describes in broad
strokes the process that was used to set the price for KB at the time
the company was founded, and extrapolates from that for subsequent
years up to 2001. See generally Def.’s Brief at 18–19 (citing, inter alia,
Looby Deposition at 172–73, 177–78, 181–82); see also Def.’s Reply
Brief at 11 n.16. But this evidence too is of limited value. It says little
more than that price “was determined by dividing the total projected
costs by the budgeted number of units to be produced and then
possibly rounding up or down 5–10 cents.” See Def.’s Brief at 18 (citing
Looby Deposition at 173, 177) (emphasis added). As such, the evidence is not definitive even as to whether or not prices for any
particular year reflected any adjustment to the product of the total
projected costs divided by the number of units (i.e., the figure was
“possibly” adjusted), much less the direction (i.e., “up or down”) or
extent (i.e., “5–10 cents”) of any such adjustment. Nor does the Government cite any evidence explaining the basis for determining
whether or not to make such an adjustment (and, if so, the amount of
that adjustment).37
just slightly lower than would otherwise be the case. It is unclear why a wholesale absence
of profit margin should be required to prove influence.
37
As part of its case on the manner in which KB’s prices were set, the Government also
relies on a September 2001 letter from Macclenny’s former counsel (now deceased) stating
that, in 1999, “KB, in its startup phase, decided on the unit prices for the imported wool
jackets after arms’ length negotiations with [Macclenny/BCG].” See Letter to Customs from
Counsel for Macclenny (Sept. 27, 2001) (Def.’s Brief, Exh. A at 2); Def.’s Brief at 17
(asserting that “Macclenny’s own attorney advised Customs that KB’s prices . . . had been
negotiated ‘at arm’s length,’” and that “[t]en years later, this statement was confirmed by
the person primarily responsible for setting KB’s prices”) (citing, inter alia, Looby Deposition at 162–63); Def.’s Reply Brief at 6–7 (same); see also Def.’s Brief at 9 (asserting that, “as
confirmed by [Mr. Looby], the transfer price between the parties was derived at arm’s
length”); Def.’s Supp. Brief at 4 n.3 (same).
The parties quarrel about the context and meaning of the letter’s reference to “arms’
length negotiations.” See Pl.’s Supp. Brief at 8–9; Pl.’s Supp. Reply Brief at 4; Def.’s Supp.
Reply Brief at 5. But that statement in the letter is “conclusory,” and is not corroborated –
in fact, is arguably contradicted – by other record evidence. Under these circumstances, the
statement merits little weight, particularly at the summary judgment stage. See generally
Customs Guidance on Acceptability of Transaction Value in Related Party Transactions at
10 (advising that Customs “often rejects circumstances of sale claims because the allegations are conclusory and not supported by evidence”); id. (stating that circumstances of sale
claims will be rejected when party “alleges that the transfer price [was] negotiated at arm’s
length, but does not submit any evidence, such as correspondence between the parties, that
reflects such negotiation”).
Another major point of contention between the parties is the significance of the fact that
prices were never open to negotiation between KB and Macclenny/BCG; nor were prices
ever the subject of any offer/counter-offer process. See, e.g., Def.’s Supp. Brief at 8 (conceding
that “prices were not freely negotiated” between Macclenny/BCG and KB); Def.’s Supp.
Reply Brief at 7 (admitting that “there was no actual back and forth negotiation between
KB and Macclenny/BCG”); [Def.’s] Response to Court’s Letter Request of November 22, 2013

83

CUSTOMS BULLETIN AND DECISIONS, VOL. 48, NO. 5, FEBRUARY 5, 2014

at 2 (acknowledging that “the price was not freely negotiated between Macclenny/BCG and
KB”); Looby Affidavit at ¶¶ 22–23 (attesting that prices were subject to negotiation between
Macclenny/BCG and garment assembly contractors in Dominican Republic, Bulgaria, and
Pacific Rim); Pl.’s Brief at 5 (contrasting “the offers and counteroffers and negotiations”
between Macclenny/BCG and its contractors in the Dominican Republic, Bulgaria, and the
Pacific Rim with Macclenny/BCG’s practice vis-a-vis KB); id. at 21 (same); id. at 28 (same);
id. at 32 (same); Pl.’s Reply Brief at 2 (asserting that KB’s prices “were not determined as
a result of arm’s length negotiation between the buyer and the seller in a manner normally
conducted in the trade”); id. at 3 (same); id. at 3–4 (arguing that KB prices were not
“voluntarily negotiated and agreed upon, and accepted by both the buyer and the seller”);
id. at 7 (asserting that, in this case, sales did not “result from an arm’s length agreement
between the buyer and the seller,” and that KB was not free to “accept or reject the terms
of an offer or counteroffer . . . [or to] engage in activities that reflect the pressures of the
marketplace”); id. at 9 (stating that “Mr. Looby decided [KB’s] prices on his own without any
negotiations with KB personnel,” and that KB’s prices were set “with no negotiation at all”);
id. at 10 (arguing that, “[i]n an arm’s length transaction, two parties, each acting in his or
her own interest and behalf, negotiate[] to arrive at an agreed upon price,” but “[t]hat did
not happen here”); id. at 17 (stating, inter alia, that KB prices “were not set by an
agreement between the buyer and the seller and did not result from arm’s length negotiations between the buyer and seller”); Pl.’s Supp. Brief at 4 (asserting that “KB did not make
its own pricing decisions or its own decisions whether to accept or reject” Macclenny/BCG
orders); id. at 5 (arguing that “prices between KB and Macclenny” were set very differently
from prices that Macclenny paid to “unrelated suppliers”); Pl.’s Supp. Reply Brief at 4
(emphasizing that “the government acknowledges that in this case ‘the prices were not
freely negotiated between the buyer and seller’”).
Macclenny paints the lack of negotiations between KB and Macclenny/BCG, and the
absence of any exchanges of offers and counter-offers, as damning evidence against the
Government. The Government counters that the prices that Macclenny/BCG paid to other
(unrelated) contractors were not always subject to negotiation, noting that Macclenny/BCG
occasionally “dictated” prices to contractors other than KB. See, e.g., Def.’s Brief at 5
(stating that “[a]t times, Macclenny/BCG would tell X-Cell [the Dominican garment assembly contractor] the price it was willing to pay, usually for seasonal items,” and that
Macclenny/BCG would “sometimes tell its manufacturers [i.e., contractors] what it would
pay for a given product”); id. at 16 (same); Def.’s Reply Brief at 7 (citing Looby Deposition
at 115, and asserting that Macclenny/BCG did not negotiate prices with other garment
assembly contractors); see also Def.’s Brief at 20 (asserting that “it is not unusual for a buyer
to dictate a price to a seller for particular items”); cf. Def.’s Supp. Reply Brief at 7 (arguing,
inter alia, that – although “there was no actual back and forth negotiation between KB and
Macclenny/BCG” – “negotiations are not a specific requirement of Interpretive Note 2”).
It is, however, undisputed that – whether or not Macclenny/BCG negotiated prices with
its garment assembly contractors other than KB – Macclenny/BCG’s other contractors were
free to reject orders from the company, if, for example, the price “dictated” by
Macclenny/BCG was too low. See, e.g., Def.’s Brief at 5 (stating that, when Macclenny/BCG
sought to “dictate” a price to the Dominican garment assembly contractor X-Cell, “X-Cell
would decide . . . whether to produce the goods at the dictated price”); id. at 20 (asserting
that “[w]hether [a] seller agrees to a dictated price or gives up [a] sale is a function of
whether it believes that it can produce the product at the [dictated] price and still expect to
make some profit”); Pl.’s Supp. Brief at 5 (noting that “when Macclenny made offers to
unrelated sellers,” the sellers decided whether “to accept or reject the offer”). It is similarly
undisputed that – unlike the other contractors – KB had no power to turn down any order
from Macclenny/BCG. Quite to the contrary, KB was required to fulfill all orders from
Macclenny/BCG and to do so at the price set by Mr. Looby. See [Def.’s] Response to Court’s
Letter Request of November 22, 2013 (acknowledging that “the record evidence . . . indicates
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Customs itself has cautioned that application of the circumstances
of the sale test requires consideration of “whether there is sufficient
evidence to establish the alleged circumstances of the sale.” See What
Every Member of the Trade Community Should Know About: Determining the Acceptability of Transaction Value for Related Party
Transactions (U.S. Dep’t of Homeland Security April 2007) (“Customs
Guidance on Acceptability of Transaction Value in Related Party
Transactions”) at 9 (appended to Pl.’s Supp. Reply Brief) (emphasis
added); see also id. at 10 (emphasizing requirement of “a thorough
explanation of the circumstances surrounding the sale,” including
“supporting evidence”) (emphasis added); id. (explaining that circumstances of sale claims are rejected when assertions of fact “are . . . not
supported by evidence”). Similarly, Customs has emphasized that –
where, as here, a party seeks to prove that transaction value is
acceptable because prices were settled in accordance with normal
industry pricing practices – “evidence that the . . . price was settled in
accordance with . . . industry practices” is required. See id. at 8–9. On
the existing record, the evidence is not sufficiently substantial to
allow a reasonable person to understand at an appropriate level of
detail the manner in which Mr. Looby set KB’s prices. Nor is the
evidence sufficiently substantial and detailed to permit comparison of
the manner in which KB’s prices were set to the normal pricing
practices of the garment assembly industry. The evidence on KB’s
prices is simply insufficient to support summary judgment.
The Government’s case on the other side of the equation – “the
normal pricing practices of the [garment assembly] industry” – is
even weaker than the Government’s case on the manner in which
KB’s prices were set.38 The Government points to relatively little
that KB was not free either to set its own price or to refuse to produce merchandise at the
price specified” by Macclenny/BCG); Pl.’s Supp. Brief at 4 (stating that KB could not “make
. . . its own decisions whether to accept or reject” Macclenny/BCG’s orders); Letter to Court
from Counsel for Plaintiff (Nov. 26, 2013) (stating that “KB was obligated to deliver to
Macclenny/BCG all merchandise ordered at the price specified by Macclenny/BCG and KB
was not free to refuse to produce merchandise for Macclenny/BCG at the price specified by
Macclenny/BCG”). The Government never directly addresses whether this particular aspect
of the relationship between KB and Macclenny/BCG was, in the words of Interpretative
Note 2, “consistent with the normal pricing practices” of the garment assembly industry.
38

Nowhere in its briefs does the Government discretely and succinctly outline the evidence
which it contends constitutes proof of the normal pricing practices of the garment assembly
industry. As a result, the court was forced to comb the Government’s papers in an effort to
identify for itself any such potential evidence. To a somewhat lesser extent, the court had
to undertake a similar exercise to identify any evidence that the Government might
arguably consider to be evidence of KB’s pricing practices. In the future, to the extent that
the parties continue to focus on the “normal industry pricing practices” test, they would be
well advised to structure their presentations so as to clearly identify and address Mr.
Looby’s pricing practices vis-a-vis KB, and to separately identify and address the normal
pricing practices of the garment assembly industry – and, in addition, to analyze and
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evidence concerning the pricing practices of entities other than KB.
And the quantum of evidence is by no means the only shortcoming in
the Government’s case. The evidence that the Government cites also
is overly general. More importantly, none of the evidence cited by the
Government specifically addresses the garment assembly industry.
Most critically, the Government fails to demonstrate that Mr. Looby’s
practices in setting prices for KB parallel the pricing practices of the
garment assembly industry as a whole.39
As noted above, the Government’s central thesis as to KB’s pricing
is that Mr. Looby set prices based on “detailed” budgets “that proexplain the extent to which those two parallel (or differ from) one another. Further, to the
extent that either or both of the parties elects to again move for summary judgment, the
parties should give careful consideration to the specific allocation of the burdens of production and persuasion on such motions. See generally, e.g., 11 Moore’s Federal Practice §
56.40–56.42, pp. 56101–56–119 (analyzing “Burdens of Production and Persuasion” at
summary judgment stage).
39
At various points in its briefs, the Government goes beyond pricing practices in the
garment assembly industry, which is the specific industry at issue here. Compare Def.’s
Reply Brief at 10 (referring to prices set “in the ‘normal’ manner for a garment assembler”)
(emphasis added); id. at 12 (referring to “normal pricing practices for the garment industry”) (emphasis added). In some instances, for example, the Government alludes to pricing
practices in other sectors of the fashion apparel business, such as the manner in which
Macclenny/BCG set its prices for sales to its own customers – i.e., the prices for
Macclenny/BCG’s sales of merchandise to retailers such as Sears and JCPenney. See, e.g.,
Def.’s Brief at 5–6 (stating that “BCG’s customers [i.e., retailers] would sometimes tell BCG
what price they were willing to pay”); id. at 16 (stating that “BCG customers sometimes
dictated the prices they were willing to pay”).

At other points, the Government makes sweeping representations about pricing practices
which are not specific to any industry at all – and which are not supported by citations to
record evidence, to boot. See, e.g., Def.’s Brief at 20 (asserting, inter alia, that “it is not
unusual for a buyer to dictate a price to a seller for particular items,” and that “[w]hether
the seller agrees to a dictated price . . . is a function of whether it believes that it can produce
the product at the [dictated] price and still expect to make some profit”; stating that “[s]ince
prices for goods that have not been produced are set based upon anticipated expenses, it is
always possible that the expenses will be higher and the expected profit will not materialize”; claiming that “[u]nrealized profit” is not “unusual from a business standpoint”; arguing
that “[p]rojections can be wrong and new businesses may have more ‘growing pains’ than
anticipated,” and that “profits are not guaranteed, even in transactions between unrelated
parties”); Def.’s Reply Brief at 9–10 (asserting that “[n]o business, not even one selling to
unrelated customers, is guaranteed to earn a profit” and that “it is not unusual for new
companies not to earn a profit – or even to fail altogether – in the first few years of
existence”); id. at 10 (asserting that “[a] seller’s lack of profitability is not necessarily a
consequence of prices being set too low, or of collusion between buyer and seller,” but instead
“may just be a consequence of unanticipated factors, such as labor costs that turn out to be
higher than those that were included in the projected budget upon which the prices were
based”); id. at 10 n.4 (citing article in Harvard Business School publication for the blanket
proposition that “the failure rate for new business[es] is 30–40 percent,” with no indication
concerning the statistics for companies in the specific industry at issue here).
All such evidence would appear to be irrelevant. Neither party has argued that the
relevant pricing practices are other than those of KB and the garment assembly industry of
which KB was a part.
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jected the exporter’s income and expenses and at a level that was
expected to reap a profit once the exporter’s start-up costs were fully
amortized.” See Def.’s Brief at 6; Def.’s Reply Brief at 2–3. As discussed above, however, the Government has not adduced sufficient
evidence to support and flesh out in the requisite detail the manner
in which Mr. Looby derived KB’s prices from the annual budgets.
Moreover, even if the Government had spelled out in detail how Mr.
Looby used budgets to set prices, the Government points to no evidence to demonstrate that the normal pricing practices of the garment assembly industry are consistent with what Mr. Looby did here.
In its reply brief, the Government does assert that Mr. Looby
testified that “normal pricing practices for the garment industry
involve the preparation and consideration of budgets that project
costs and output for a given time period, with some amount of profit
built in once the company is a mature facility.” Def.’s Reply Brief at
12. To the same effect, the Government elsewhere claims that Mr.
Looby testified that it is normal industry practice to set prices “based
upon detailed budgets . . . with the expectation of a profit once [a
facility] mature[s] beyond the start-up phase.” Def.’s Supp. Reply
Brief at 7. It is telling, however, that the Government proffers no
citations to the record to support those assertions. Scrutiny of both
Mr. Looby’s affidavit and his deposition reveals that he never made
any such statements.40 In any event, testimony to such broad effect –
referring, for example, to “a profit” or to “some amount of profit,” as
well as to the (unquantified) time needed to allow a plant to become
40
The only even arguably supporting evidence that is cited in the Government’s briefs is a
reference to Mr. Looby’s testimony that “pricing by a facility such as X-Cell [the Dominican
garment assembly contractor] in a ‘perfect world’ would be based upon a budget that
considers the factory’s potential output and expenses (e.g., the support staff needed for the
expected output, overhead expenses, electricity, direct labor, etc.).” See Def.’s Brief at 5
(citing and characterizing Looby Deposition at 134–35). However, particularly when read in
context, the actual cited testimony does not even profess to describe pricing practices in the
garment assembly industry as a whole. Moreover, the testimony is much too basic and
lacking in specificity to serve as the required evidence of industry practice. Instead, the
testimony is more in the vein of a primer for a layperson – an introduction to some very
elementary pricing principles, set forth in somewhat abstract and theoretical terms (as
reinforced by Mr. Looby’s use of the qualifier “in [a] perfect world”). Further, notwithstanding the Government’s reference to “a facility such as X-Cell,” a review of the transcript
reveals that the cited testimony referred specifically (and only) to X-Cell. See Looby Deposition at 133 (confirming that Looby is “talking about X-Cell” in particular). And even as to
X-Cell, Mr. Looby candidly conceded that he has no direct, personal knowledge of that
company’s pricing practices. See id. at 114 (stating that X-Cell “never told [him] how they
[set prices]”).

Significantly, in the course of his deposition, the Government sought to press Mr. Looby
as to whether the pricing practices that he described were standard in the industry. Mr.
Looby demurred: “I mean, how would I know?” See Looby Deposition at 174.
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“a mature facility” – would be much too simplistic and lacking in
detail to constitute the requisite proof of normal pricing practices in
the industry.
As such, just as the Government has failed to compile the evidence
needed to properly substantiate its position that Mr. Looby set KB’s
prices based on budgets that projected some margin of profit, the
Government has similarly failed to elicit the requisite evidence to
establish that such a procedure is consistent with normal pricing
practices in the garment assembly industry.
The Government cites some other evidence that relates to the pricing practices of entities other than KB. But that evidence also fails to
carry the day.
For example, in several places the Government refers to Mr. Looby’s
testimony that “everyone [he] ha[s] ever worked with” has “assessed
their ‘cost per standard allowed minute [SAM],’ and [done] an analysis on the particular product to come up with a target price.” See Def.’s
Brief at 4 (citing and quoting Looby Deposition at 112–14); see also
Def.’s Reply Brief at 11 (asserting that “Mr. Looby testified that
‘everybody’ he has ever worked with has based their prices on anticipated costs,” citing Looby Deposition at 114).41 Once again, however,
such testimony is much too general to serve as proof of normal pricing
practices in the garment assembly industry. In addition, the testimony is limited on its face to “everyone [Mr. Looby ] has ever worked
with.” The testimony thus does not even purport to be a considered
attestation concerning pricing practices in the garment assembly
industry as a whole.42 Further, the testimony refers to setting a
“target price” for each individual “particular product.” But nowhere
41
“Standard Allowed Minute” (“SAM”) is a unit of measurement used in industrial engineering to quantify the labor effort exerted in completing a specific task. Generally speaking, the number of standard allowed minutes is the amount of time that it takes an average
worker, expending average effort and using average skills, to complete a particular operation (or here, for example, to assemble some particular garment). See generally Looby
Deposition at 149–50; Looby Affidavit ¶ 31; Michael Armstrong, A Handbook of Management Techniques 725 (3d ed. 2001).
42

More generally, it is far from clear that Mr. Looby is competent and qualified to testify to
normal pricing practices in the garment assembly industry. As noted above, he personally
disclaimed the necessary knowledge. See n.40, supra.

As a representative of Macclenny/BCG (which is, in this context, a buyer), Mr. Looby is
by no means necessarily privy to the details of how any particular garment assembly firms
(i.e., sellers) set their prices, much less the normal pricing practices of the garment assembly industry as a whole. See, e.g., Looby Deposition at 114 (acknowledging that he lacks any
personal, first-hand knowledge as to how X-Cell – the Dominican garment assembly contractor – set its prices). Moreover, according to his deposition, Mr. Looby has “only worked
three places in [his] life,” including one firm prior to his employment at BCG (and its
predecessor) and the firm where he was employed at the time of his deposition. See id. at
138; Looby Affidavit ¶¶ 1–4. There is no indication in the record that either Mr. Looby’s first
employer or his employer at the time of his deposition were garment assembly companies.
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does the Government explain how that concept relates to the Government’s central thesis – that prices are based on annual budgets,
discussed above.43
Finally, the Government also spends a page or so summarizing
certain testimony by Mr. Looby concerning the pricing practices of
X-Cell, Macclenny/BCG’s Dominican garment assembly contractor.
See generally Def.’s Brief at 4–5 (asserting, inter alia, that “the prices
[that X-Cell] charged to Macclenny [were] determined by the labor
costs and depended upon the construction requirements,” citing and
characterizing Looby Deposition at 112–14; also citing Looby Deposition at 116–23, 130–35).44 But, by definition, that testimony concerns X-Cell, not the garment assembly industry in general.45 Further, the testimony is much too conceptual and is lacking in specificity
and detail. Significantly, among other deficiencies, the testimony
omits any discussion of profit margins. Accordingly, like the other
evidence outlined above, Mr. Looby’s testimony concerning X-Cell’s
pricing practices too cannot constitute the proof of the normal pricing
practices of the garment assembly industry that is required to make
the Government’s case.
Customs has spoken clearly on this matter: To prove that transaction value is acceptable because prices were settled in accordance
with normal industry pricing practices, “objective evidence of the
normal pricing practices of the industry in question is required,”
Indeed, the evidence suggests that they were not. See, e.g., Looby Deposition at 136 (stating
that “[t]he company that [Mr. Looby] was with for [his] first 21 years really made everything
themselves”); id. at 16, 21 (describing the businesses of Looby’s employers); Looby Affidavit
¶¶ 2, 4 (same). But even assuming arguendo that both were garment assembly companies,
and assuming that Mr. Looby had knowledge of their pricing practices, that knowledge
would either significantly pre-date or post-date the dates of the entries at issue here, and
thus could hardly be deemed contemporaneous. See id. ¶¶ 1, 3–4 (indicating that Looby
worked for his first employer from 1990–1991, and that his post-BCG employment began in
2007). Even more to the point, it is doubtful that evidence concerning the pricing practices
of only two garment assembly companies could suffice to prove industry-wide practice
43
Similarly, Mr. Looby testified that it was “not uncommon” for X-Cell, the Dominican
garment assembly contractor, to be called upon to set a price for a particular item during the
course of a season. See Looby Deposition at 131–32. The Government makes no attempt to
square that testimony with its position that, industry-wide, garment assembly firms set
prices based on annual budgets.
44
See also, e.g., Def.’s Brief at 16 (asserting that Macclenny/BCG “sometimes dictated prices
to X-Cell”); id. at 20 (asserting that X-Cell’s prices were “based upon an expectation that the
seller would cover its expenses and realize some level of profit”); id. at 26 (referring to the
manner in which “prices [were] set . . . between X-Cell and Macclenny”); Def.’s Reply Brief
at 7 (asserting that “the prices charged by . . . X-Cell[] depended upon construction
requirements”).
45

As noted above, Mr. Looby candidly acknowledged that he has no personal knowledge of
X-Cell’s pricing practices. See, e.g., Looby Deposition at 114.
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together with “a thorough explanation of the circumstances surrounding the sale” and “an explanation of why . . . such circumstances
establish that the relationship did not influence the price.” See Customs Guidance on Acceptability of Transaction Value in Related Party
Transactions at 7–8, 10 (emphases added); see also id. at 10 (explaining that circumstances of sale claims are rejected when “the allegations are conclusory and not supported by evidence”).
Much as the record here includes too little evidence documenting
how KB’s prices were set, so too the record includes essentially no
evidence (“objective” or otherwise)46 and little explanation (“thorough” or not) of the “normal pricing practices” of the garment assembly industry. Certainly the Government has not established that KB’s
prices were set in accordance with the industry’s normal pricing
practices, as Interpretative Note 2 would require. See 19 C.F.R. §
152.103(l)(1)(ii).
46
Macclenny zeroes in on the language in the Customs publication stating that “objective
evidence of the normal pricing practices of the industry in question is required” where a
party’s claim that transaction value is acceptable is based on consistency with normal
industry pricing practices. See Customs Guidance on Acceptability of Transaction Value in
Related Party Transactions at 7–8 (emphasis added); Pl.’s Supp. Reply Brief at 2–3. Criticizing the Government’s evidence here as “subjective,” Macclenny pointedly observes that –
“[a]s the only illustration of objective evidence” – the Customs publication cites a Headquarters Ruling Letter in which the agency accepted as the requisite “objective evidence” of
normal industry pricing practices proof that the price in question “was defined with
reference to prices published in a trade journal (the posted price) and other buyers and
sellers commonly used the posted price as the basis of contract prices.” See Customs
Guidance on Acceptability of Transaction Value in Related Party Transactions at 8 (discussing HQ 542261 (March 11, 1981)); Pl.’s Supp. Reply Brief at 2; see also Pl.’s Supp. Brief
at 3 (discussing HQ 542261, suggesting that the “normal industry pricing practices” test
“could be satisfied, for example, if there is an industry or company practice of setting
contract prices by reference to a ‘posted price’ reflecting the prevailing market price for a
commodity, as compiled and published by a trade [group],” and citing U.C.C. § 2–305(1)(c)
(2013) (referring to “contracts in which ‘the price is . . . fixed in terms of some agreed market
or other standard as set or recorded by a third person or agency . . . .’”)).

Macclenny contends that the Government cannot possibly prevail on its “normal industry
pricing practices” theory because “the price between KB and Macclenny was not set in
terms of any agreed market price, posted price, or other independent standard that could
objectively show that [the] relationship [between the buyer and the seller] d[id] not influence the price.” See Pl.’s Supp. Brief at 5; see also Def.’s Supp. Reply Brief at 7 (conceding
that evidence does not show that KB’s prices “related to any ‘agreed market price’ or ‘posted
price’”). The Government “do[es] not dispute that the ‘posted’ market price described in [HQ
542261] provided an acceptable means of determining that the price paid was consistent
with normal pricing practices in the industry.” See id. at 6. But, on the other hand, the
Government maintains that such “‘posted prices’ are not the only means by which [Interpretative Note 2’s ‘normal industry pricing practices’ test] can be satisfied.” Id. And the
Government further argues that KB’s prices in fact were “set by an independent standard,”
in a manner “consistent with normal pricing practices” in the industry. Id. The denial of the
Government’s motion for summary judgment on the grounds set forth above obviates any
need to give further consideration to the parties’ arguments on this point at this time.
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Customs has underscored that appraisement based on transaction
value is not permitted in a related party transaction absent “sufficient information” to demonstrate satisfaction of either the circumstances of the sale test or the test values. See Customs Guidance on
Acceptability of Transaction Value in Related Party Transactions at
17. The evidence that the Government has marshaled to date is
decidedly insufficient to support the use of transaction value here. On
both the facts and the law, the Government’s motion for summary
judgment sustaining Customs’ use of transaction value therefore
must be denied.47
B. Macclenny’s Motion for Summary Judgment
Macclenny’s motion for summary judgment is similarly lacking in
merit. Macclenny seeks summary judgment on its claim that all
entries at issue should have been appraised based on deductive value,
with the exception of the three entries which are entitled to duty-free
treatment under the CBTPA. See generally Pl.’s Brief at 2, 13–15,
17–25, 28–31, 32; Pl.’s Reply Brief at 1–11, 17–18; Pl.’s Supp. Brief at
1–10; Pl.’s Supp. Reply Brief at 1–4; section III.A.1.c, supra (granting
Government’s motion for summary judgment as to three entries entitled to duty-free treatment under the CBTPA).
However, the valuation statute permits Customs to appraise merchandise based on deductive value only if transaction value cannot be
used. See 19 U.S.C. § 1401a(a); section I, supra. The statute thus
requires the use of transaction value even where (as here) the buyer
and the seller are related, provided that “the circumstances of the
sale . . . indicate[] that the relationship . . . did not influence the price”
or, alternatively, that the transaction value “closely approximates”
either of the two test values set forth in the statute – that is, that the
transaction value closely approximates either (i) the transaction
value of identical or similar merchandise in sales to unrelated buyers
in the U.S. or (ii) the deductive value or the computed value for
identical or similar merchandise. See 19 U.S.C. § 1401a(b)(2)(B)(i)(ii).48
47

Besides seeking summary judgment sustaining Customs’ use of transaction value to
appraise the merchandise, the Government also requests the entry of summary judgment
on its counterclaim for additional duties reflecting certain costs that were not included at
the time the entries at issue were liquidated. See Def.’s Brief at 9, 20–26, 29; Def.’s Reply
Brief at 12–15, 20–21; Def.’s Supp. Brief at 10. Because the Government’s counterclaim is
contingent on a determination sustaining the use of transaction value, summary judgment
as to the counterclaim also must be denied.

48

The statute further requires that the test value used for comparison “relate[] to merchandise that was exported to the United States at or about the same time” as the
merchandise at issue. See 19 U.S.C. § 1401a(b)(2)(B).
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As detailed above, the Government thus far has failed to justify the
use of transaction value based on the “circumstances of the sale.”
Whether or not it is possible for the Government to do so remains an
open question. See section III.A.2, supra. But, in any event, quite
apart from the “circumstances of the sale” test, neither party has yet
sought to make a showing as to whether or not the transaction value
closely approximates the deductive value or the computed value for
identical or similar merchandise – the second of the two “test values”
set forth in the statute. See 19 U.S.C. § 1401a(b)(2)(B)(ii); see generally Def.’s Brief at 26–27 (emphasizing that, even if “circumstances of
the sale” test is not satisfied, statutory test values must be considered
before determination can be made concerning appraisement using
transaction value); Def.’s Reply Brief at 16–17 (same).49
Macclenny attempts to argue that, by seeking summary judgment
based solely on the circumstances of the sale test, the Government
has waived the opportunity to seek to make a case for the use of
transaction value based on the statutory test values. See Pl.’s Brief at
29 (noting that Government “has not offered any proof to establish a
test value acceptable as deductive value or under computed value,”
and asserting that “[i]f the [Government] seeks to show the accepta[bility] of a transaction value because the appraised values closely
approximate test values . . . , then it was [the Government’s] burden
to offer evidence accordingly”). However, Macclenny cites no authority to support this novel application of the doctrine of waiver. Nor can
Macclenny do so. The Government was under no obligation to address
both the circumstances of the sale test and the test values in its
motion for summary judgment. See generally, e.g., 11 Moore’s Federal
Practice § 56.122, pp. 56–307–56–310 (discussing “Partial Summary
Judgments,” and explaining, inter alia, that “summary judgment
may be requested not only as to an entire case, or as to a complete
49
As explained above, at the relevant time, KB was the only seller in Nicaragua of the type
of merchandise at issue here, and KB did not sell to unrelated buyers. See section I, supra.
Thus, there are no sales of “identical or similar merchandise” to “unrelated buyers in the
United States” to serve as a basis for comparison for purposes of the first test value set forth
in the statute. See 19 U.S.C. § 1401a(b)(2)(B)(i). The parties therefore agree that the only
relevant test value here is the second one – i.e., whether the transaction value closely
approximates the deductive value or the computed value for identical or similar merchandise. See 19 U.S.C. § 1401a(b)(2)(B)(ii); Def.’s Brief at 27 (explaining that, in light of facts
of this case, “the test set forth in ‘(i)’ cannot be applied”); Pl.’s Brief at 23 n.11 (noting that
first statutory test value is not applicable, “because the record shows that KB was the only
producer of men’s tailored clothing in Nicaragua . . . all of which was shipped to Macclenny”); Pl.’s Reply Brief at 13–14 (explaining that “there were no sales of identical or
similar merchandise made to unrelated U.S. buyers upon which a transaction value of
identical or similar merchandise may be predicated”).
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claim or defense, but also as to parts of claims or defenses”); id. §
56.121[1][a], pp. 56–299–56–300 (captioned “Multiple [Summary
Judgment] Motions on Different Grounds Should Not Be Disfavored”).50
The bottom line is that – unless and until it has been determined
that the use of transaction value is not mandated by either the
circumstances of the sale test or the statutory test values – the
statute simply does not permit appraisement based on deductive
value, which is the result that Macclenny advocates. Macclenny’s
motion for summary judgment therefore must be denied.
IV. Conclusion
For the reasons set forth above, the Government’s motion to dismiss
for lack of jurisdiction Macclenny’s claim under the United StatesCaribbean Basin Trade Partnership Act (“CBTPA”) as to all entries
other than those covered by Protest No. 1803–04–100056 must be
granted. The Government’s motion seeking dismissal or denial of
Macclenny’s CBTPA claim with respect to the four entries covered by
Protest No. 1803–04–100056 which were made before October 2, 2000
similarly must be granted. As to the three specified entries that are
subject to the CBTPA (Entry Nos. WJP-0002470–8, WJP-0002492–2,
and WJP-0002507–7), the Government’s motion for summary judgment must be granted. On the other hand, both the Government’s
motion for summary judgment concerning the proper method of appraisement of all remaining entries and Macclenny’s cross-motion for
summary judgment on the same issue must be denied.
An order will enter accordingly.
Dated: January 22, 2014
New York, New York
/s/ Delissa Ridgway
DELISSA A. RIDGWAY JUDGE

50

Macclenny devotes most of its ink on the test values issue to arguing that a remand to
Customs is not appropriate. See, e.g., Pl.’s Brief at 13–14, 15, 18 n.8, 22–25, 32; Pl.’s Reply
Brief at 12–14. Macclenny thus focuses on a narrow question of procedure, and tries to gloss
over the critical underlying point of substantive law – specifically, Customs’ statutory
obligation to appraise merchandise based on its transaction value, even where the buyer
and the seller are related, if either of the two tests set forth in 19 U.S.C. § 1401a(b)(2)(B)
is satisfied.

