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OPINION AND ORDER

Gordon, Judge:

This consolidated action involves the U.S. Department of Com-
merce’s (“Commerce”) fifth administrative review of the antidumping
duty order covering Floor-Standing, Metal-Top Ironing Tables from
China. See Floor-Standing, Metal-Top Ironing Tables and Certain
Parts Thereof from the People’s Republic of China, 76 Fed. Reg. 15,297
(Dep’t of Commerce Mar. 21, 2011) (final results admin. review), as
amended by 76 Fed. Reg. 23,543 (Dep’t of Commerce Apr. 27, 2011)
(amended final results admin. review) (collectively, “Final Results”),
see also Issues and Decision Memorandum for Ironing Tables from
China, A-570-888 (Mar.22, 2011), available at
http://ia.ita.doc.gov/frn/summary/PRC/2011-6558-1.pdf (last visited
this date) (“Decision Memorandum?”). Before the court are the Final
Results of Redetermination, ECF No. 113 (“Second Remand Results”)
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filed by Commerce pursuant to Since Hardware (Guangzhou) Co. v.
United States, 37 CIT ___, 911 F. Supp. 2d 1362 (2013) (“Since Hard-
ware II”); see also Final Results of Redetermination, ECF No. 85
(“First Remand Results”); Since Hardware (Guangzhou) Co. v. United
States, Consol. Court No. 11-106, ECF No. 81 (“Since Hardware I”)
(order remanding to Commerce). The court has jurisdiction pursuant
to Section 516A(a)(2)(B)(iii) of the Tariff Act of 1930, as amended, 19
U.S.C. § 1516a(a)(2)(B)(ii) (2006),* and 28 U.S.C. § 1581(c) (2006).
Familiarity with the prior judicial and administrative decisions in
this action is presumed.

Plaintiffs Since Hardware (Guangzhou) Co., Ltd. (“Since Hard-
ware”) and Foshan Shunde Yongjian Housewares & Hardwares Co.,
Ltd. (“Foshan Shunde”) both challenge Commerce’s financial state-
ment selection; Foshan Shunde challenges Commerce’s brokerage
and handling surrogate valuation.? See Since Hardware Comments
on Remand Results, ECF No. 119; Foshan Shunde Comments on
Remand Results, ECF No. 118; Foshan Shunde Reply Comments on
Remand Results, ECF No. 128. Defendant and Defendant-Intervenor,
Home Products International, Inc. (“Home Products” or “HPI”), op-
pose these challenges and argue that the Second Remand Results
should be sustained. See Def.’s Comments on Remand Results, ECF
No. 126; Home Products’ Comments on Remand Results, ECF No.
127; Def.’s Surreply to Comments on Remand Results, ECF No. 145;
Home Products’ Surreply to Comments on Remand Results, ECF No.
144. For the reasons that follow, the court sustains Commerce’s fi-
nancial statement selection, but remands the brokerage and handling
issue to Commerce for further consideration.

I. Standard of Review

When reviewing Commerce’s antidumping determinations under
19 U.S.C. § 1516a(a)(2)(B)(iii) and 28 U.S.C. § 1581(c), the U.S. Court
of International Trade sustains Commerce’s “determinations, find-
ings, or conclusions” unless they are “unsupported by substantial
evidence on the record, or otherwise not in accordance with law.” 19
U.S.C. § 1516a(b)(1)(B)(i). More specifically, when reviewing agency

! Further citations to the Tariff Act of 1930, as amended, are to the relevant provisions of
Title 19 of the U.S. Code, 2006 edition.

2 Since Hardware also attempted to challenge Commerce’s brokerage and handling (“B&H”)
valuation, but the court deemed the issue waived for inadequate briefing and argument.
Since Hardware I at 7; see also Home Prods. Int’l, Inc. v. United States, No. 11-00104 (Jan.
3, 2012), ECF No. 62 (order waiving challenge to B&H calculation), as amended, ECF No.
63; Home Prods Int’l, Inc. v. United States, 36 CIT ___, ___, 837 F. Supp. 2d 1294, 1300-02,
opinion after remand, 36 CIT ___, 853 F. Supp. 2d 1257 (2012).
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determinations, findings, or conclusions for substantial evidence, the
court assesses whether the agency action is reasonable given the
record as a whole. Nippon Steel Corp. v. United States, 458 F.3d 1345,
1350-51 (Fed. Cir. 2006). Substantial evidence has been described as
“such relevant evidence as a reasonable mind might accept as ad-
equate to support a conclusion.” Consol. Edison Co. v. NLRB, 305 U.S.
197, 229 (1938). Substantial evidence has also been described as
“something less than the weight of the evidence, and the possibility of
drawing two inconsistent conclusions from the evidence does not
prevent an administrative agency’s finding from being supported by
substantial evidence.” Consolo v. Fed. Mar. Comm’n, 383 U.S. 607,
620 (1966). Fundamentally, though, “substantial evidence” is best
understood as a word formula connoting reasonableness review. 3
Charles H. Koch, Jr., Administrative Law and Practice § 9.24[1] (3d.
ed. 2014). Therefore, when addressing a substantial evidence issue
raised by a party, the court analyzes whether the challenged agency
action “was reasonable given the circumstances presented by the
whole record.” Edward D. Re, Bernard J. Babb, and Susan M. Koplin,
8 West’s Fed. Forms, National Courts § 13342 (2d ed. 2013).

Separately, the two-step framework provided in Chevron, U.S.A.,
Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 842-45 (1984),
governs judicial review of Commerce’s interpretation of the anti-
dumping statute. See United States v. Eurodif S.A., 555 U.S. 305, 316
(2009) (Commerce’s “interpretation governs in the absence of unam-
biguous statutory language to the contrary or unreasonable resolu-
tion of language that is ambiguous.”).

II. Discussion

A. Financial Statement Selection

When selecting financial statements to calculate the financial ra-
tios for respondents’ margins, Commerce is guided by a general regu-
latory preference for publicly available, non-proprietary information.
19 C.F.R. § 351.408(c)(1), (4) (2009). Beyond that, Commerce gener-
ally considers the quality, specificity, and contemporaneity of the
available financial statements. See Fresh Garlic from the People’s
Republic of China, 67 Fed. Reg. 72,139 (Dep’t of Commerce Dec. 4,
2002) (final results new shipper review). During the administrative
review, Commerce had a choice from among four Indian financial
statements: ‘06-‘07 Infiniti Modules Private Ltd. (“Infiniti Modules”);
‘08- ‘09 Omax Autos Ltd. (“Omax”); and ‘07-‘08 and ‘08-09 Maximaa
Systems Ltd. (“Maximaa”). In the Final Results Commerce chose the
‘06-‘07 Infiniti Modules financial statements alone as the best avail-
able information from which to calculate the financial ratios.
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1. Infiniti Modules

When first reviewing the issue of Commerce’s selection of the ‘06-
‘07 Infiniti Modules financial statements, the court could not sustain
Commerce’s conclusion that those statements were publicly available.
See Since Hardware I at 4-5. On remand Commerce acknowledges
that it erred in the Final Results when it concluded that the Infiniti
Modules financial statements were available through a website. First
Remand Results at 7. Commerce clarified, though, that it still be-
lieved the financial statements were publicly available because they
were used in a prior administrative review and available on the
public administrative record of that review. Id. at 29. Commerce also
explained that Commerce and all interested parties had significant
experience with Infiniti Modules’ financial statements. Id. at 5-6.

In reviewing the First Remand Results, the court acknowledged
Commerce’s reasonable desire to continue to use a data source with
which all parties were well acquainted, but could not sustain Com-
merce’s continuing insistence that the Infiniti Modules financial
statements were “publicly available.” Since Hardware II, 37 CIT at
__, 911 F. Supp. 2d at 1368-69. The problem undermining Com-
merce’s decision was its reliance upon Catfish Farmers of America v.
United States, 33 CIT 1258, 1272, 641 F. Supp. 2d 1362, 1377 (2009),
as providing “the standard for public availability established in our
practice.” First Remand Results at 29. The court noted that Catfish
Farmers nowhere explains Commerce’s standards or criteria for pub-
lic availability. Foshan Shunde, on the other hand, identified a con-
temporaneous proceeding in which Commerce had applied fairly rig-
orous standards of public availability: Final Results of
Redetermination Pursuant to Court Remand, Yantai Xinke Steel
Structure Co. v. United States, Court No. 10-00240, ECF No. 83 at
18-23 (“Steel Grating Remand Results”); see also Certain Steel Grat-
ing from the People’s Republic of China, 75 Fed. Reg. 32,366 (Dep’t of
Commerce June 8, 2010) (final LTFV determ.). The court therefore
directed Commerce to reconcile its approach here with the Steel
Grating Remand Results.

In the Second Remand Results Commerce provides a comprehen-
sive and reasonable justification for its continued reliance on the
Infiniti Modules financial statements as among the best available
information. Second Remand Results at 20—25. In doing so Commerce
reasonably distinguishes the Steel Grating Remand Results and other
administrative decisions relied upon by Foshan Shunde and Since
Hardware. Id. at 21-23. Specifically, Commerce explains that “[i]n
contrast to the cases cited by Foshan Shunde and Since Hardware,
the instant case does not involve the introduction of a new financial
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statement or the selection of data from a new surrogate country; this
case deals with a familiar financial statement whose provenance has
never been called into question by even a scintilla of evidence.” Id. at
23. Also, “Infiniti’s financial statements were put on the record of
multiple reviews of [the antidumping duty orders on] Folding Metal
Tables and Chairs [from China] and Hand Trucks [from China], and

.. no party contested the public availability” in those proceedings.
Id. at 25 (footnotes omitted). Commerce concludes that the Infiniti
Modules financial statements “are publicly available within the
meaning of section 351.408(c)(1) of [its] regulations.” Id.

Commerce also provides a more in depth analysis of its applicable
regulation, 19 C.F.R. § 351.408(c). Id. at 23—24 (analyzing promulga-
tion of regulation). Commerce explains that the use of publicly avail-
able information is relatively more important to value material in-
puts than it is to value overhead, general expenses and profit because
use of public information for material inputs tends to yield more
representative data reflecting numerous transactions between many
buyers and sellers. Id. at 23. Commerce further explains that the
same imperative does not exist for overhead, general expenses and
profit “because such data do not exist on an aggregated basis, and
because [Commerce] uses overhead, general expenses and profit on a
company-specific basis, as it must, since that is the only data avail-
able.” Id. at 24 (citing 19 C.F.R. § 351.408(c)(4)). Instead, Commerce
explains that the primary purpose for obtaining publicly available
information for financial statements “is to ensure that all interested
parties have access to such information, and are able to comment on
the reliability and relevance of such information in the particular
case, and not as much for purposes of obtaining broader information
that reflects numerous transactions as is the case for material in-
puts.” Id. And here, Foshan Shunde and Since Hardware had access
to, and were able to comment upon, the financial statements at issue,
finding “no basis to question the reliability of the data,” which in turn
led Commerce to conclude that “the purpose of the regulation is
fulfilled in this case.” Id.

Unlike the Final Results and First Remand Results, the court can-
not identify any unreasonableness in Commerce’s determination
here. Commerce addressed those administrative precedents in which
it applied rigorous public availability criteria to new financial state-
ments, reasonably distinguishing them given the widespread past
use of Infiniti Modules’ financial statements in prior segments of the
Ironing Tables order, respondents’ own substantive reliance on the
financial statements in those prior segments, as well the financial
statements’ use in proceedings under other antidumping duty orders.
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Indeed, their “provenance has never been called into question.” Id. at
23.3 Also, to the extent Commerce’s decision implicates an interpre-
tation of its regulation, that interpretation is not “plainly erroneous
or inconsistent with the regulation,” Bowles v. Seminole Rock & Sand
Co., 325 U.S. 410, 414 (1945), and is therefore entitled to deference.
See American Signature, Inc. v. United States, 598 F.3d 816, 827 (Fed.
Cir. 2010). Accordingly, the court will sustain Commerce’s selection of
the Infiniti Modules financial statements.

2. Maximaa

In Since Hardware II the court determined that Commerce had not
reasonably distinguished the Final Results, in which it selected In-
finiti Modules’ financial statements and rejected Maximaa’s, from
another administrative proceeding in which it did the exact opposite,
Folding Metal Tables and Chairs from the People’s Republic of China,
74 Fed. Reg. 68,568 (Dep’t of Commerce Dec. 28, 2009) (final results
admin. review) (“Folding Metal Tables and Chairs”); see also Issues
and Decision Memorandum for Folding Metal Tables and Chairs from
China, A-570-868 (Dec. 18, 2009), available at http://ia.ita.doc.gov/
frn/summary/pre/E9-30695—1.pdf (last visited this date). Since Hard-
ware II, 37 CIT at , 911 F. Supp. 2d at 1371.

As with its treatment of Infiniti Modules’ financial statement, in
the Second Remand Results Commerce provides a comprehensive and
reasonable justification for its rejection of Maximaa’s financial state-
ments. Second Remand Results at 6-11, 26—28. The court now has a
better understanding of what transpired during the administrative
proceeding and how the interested parties developed the administra-
tive record. In response to respondent’s addition of the Maximaa
financial statements to the administrative record, petitioner aug-
mented the record with documentation and argumentation that en-
abled Commerce to reasonably pursue an alternative financial state-
ment selection than it had in Folding Metal Tables and Chairs. Id. at
7. Importantly, the record in this proceeding established that Infiniti
Modules was a not just an assembler (a conclusion Commerce reached
in Folding Metal Tables and Chairs), but a manufacturer. Id. at 9-10.
Petitioner also added documentation and information that under-
mined the suitability of Maximaa as a surrogate (information that
apparently was not present in Folding Metal Tables and Chairs). This
information and associated reasonable inferences support Com-

3 Nothing in Yantai Steel Structure Co. v. United States, 38 CIT __, ___-___, Slip Op. 14-38
at 20-29 (Apr. 9, 2014) detracts from the reasonableness of Commerce’s explanation of its
standards for public availability in the Second Remand Results.



159 CUSTOMS BULLETIN AND DECISIONS, VOL. 48, No. 18, Ma 7, 2014

merce’s determination that Maximaa was apparently transitioning
from furniture assembly to other lines of business like information
technology services. Id. at 7-8. In short, Commerce has reasonably
identified several problems with the Maximaa financial statements
that render them unsuitable for use, precluding the court from order-
ing Commerce to incorporate them in the financial ratio calculation.

Interested parties bear the burden of developing the administrative
record. QVD Food Co. v. United States, 658 F.3d 1318, 1325 (Fed. Cir.
2011). Here, petitioner was equal to the task, aggressively countering
respondents’ efforts to supplement the record with additional surro-
gate financial statements. The result is that respondents have failed
to develop an administrative record that would mandate a reasonable
mind to include Maximaa’s financial statements within the financial
ratio calculation. Accordingly, the court will sustain Commerce’s re-
jection of the Maximaa financial statements.

B. Brokerage and Handling

When the court first reviewed the brokerage and handling issue, it
had difficulty understanding exactly what Commerce did when cal-
culating this typically routine and well-known component of most
international trade transactions. The seeming impenetrability of
Commerce’s calculation aroused the court’s suspicions about the rea-
sonableness of Commerce’s approach. Since Hardware I at 8. The
court thus directed Commerce “to prepare a clear, complete public
summary of its calculation of Foshan Shunde’s B&H expense.” Id.
Commerce obliged, attaching a summary to the First Remand Results
revealing that it divided a $645 baseline cost described in the World
Bank’s Doing Business 2010: India publication by “the estimated
weight of [Foshan Shunde’s] product shipped in 20-foot containers.”
First Remand Results at Att. A. This formula did not appear to
comport with record evidence appearing to show that B&H costs are
actually lower than $645 in coastal cities and do not increase propor-
tionately with container size, leading the court to remand again.
Since Hardware II, 37 CIT at ___, 911 F. Supp. 2d at 1374; see First
Remand Results at Att. A.

In the Second Remand Results, Commerce continues to use the
$645 Doing Business 2010: India data point as a basis for calculating
Foshan Shunde’s B&H costs, but adjusts its treatment of the three
components underlying that figure in response to the court’s obser-
vations:

In Doing Business India—2010, total brokerage and handling
expenses for exporting a 20 foot container is listed as follows:
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1) Document Preparation $350
2) Customs Clearance and Technical Control $120
3) Ports and Terminal Handling $175

Because [Commerce] had available data pertaining to ship-
ments in 20 foot containers, while Foshan Shunde shipped iron-
ing tables in 40 foot containers, Commerce adjusted the weight
of the ironing tables shipped in a 40 foot container to an esti-
mated weight that would correspond to a 20 foot container size
quote from the Doing Business India—2010 study. . . . Therefore,
the following adjustment was made to determine the estimated
comparable weight of the ironing tables had they been shipped
in 20 foot containers (D):

D=(A*B)/C

A represents the cubic capacity of a 20 foot container, which is 33
cubic meters.

B represents the weight of ironing tables shipped in 40 foot
containers, which is [ ] kg.

C represents the cubic capacity of a 40 foot container (the size in
which both respondents shipped merchandise), which is 67.3
cubic meters.

In this case D yields an estimated weight of [ ] kilograms for
ironing tables shipped in a 20 foot container.

D =33*[1/67.3=[].

In the second redetermination, Commerce determined that
Foshan Shunde’s Document Preparation and Customs Clear-
ance charges increased proportionately with container size.
That is, this cost, for use of a 40 foot container increases 100
percent, relative to this cost for use of a 20 foot container.
However, for Ports and Terminal Handling Charges, Commerce
determined that it increased by only 50 percent as a result of
using of a 40 foot container in lieu of a 20 foot container. Thus,
Commerce used the following variables and formula to calculate
Foshan Shunde’s brokerage and handling expense (B & H) (per
kilogram):

E = Documents Preparation Charge, which is $350.

F =Customs Clearance and Technical Control Charges, which is
$120.

G =Ports and Terminal Handling Charges, which is $175.
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B & H represents the calculated expense for brokerage and
handling (per kilogram).

B & H = (E+F)/D)+((G*1.5%0.5)/D)=$[ | per kilogram.

8 In the formula, “1.5” represents the 50 percent proportionate
increase in Ports and Terminal Handling Charges through the
use of a 40 foot container in lieu of a 20 foot container, and “0.5”
represents the shipment weight of a 20 foot container (which is
half that of a 40 foot container).

In this redetermination, this formula equates to:

B & H = ((350+120)/[ 1) + (175%1.5%0.5)/[ 1)=$! | per kilogram.

Def’s Resp. to Ct.’s Feb. 27, 2014 Order 1-3 (footnotes omitted,
emphasis in original), ECF No. 140 (“Calculation Submission”).*

Foshan Shunde now objects to four aspects of Commerce’s revised
B&H calculation. First, Foshan Shunde again disputes the $645 data
point, albeit for reasons premised upon new evidence in the admin-
istrative record. Second, Foshan Shunde objects to Commerce’s selec-
tion of a 50% increase to convert ports and terminal handling costs for
20-foot to 40-foot containers in light of record evidence showing such
cost increases can be as low as 30%. Third, Foshan Shunde argues
that Commerce ignores record evidence demonstrating that Foshan
Shunde actually incurred document preparation and customs clear-
ance costs only once every 6.2 40-foot containers it shipped. Lastly,
Foshan Shunde insists that Commerce’s reliance on an estimated 20
foot container weight is unreasonable because it implies a relation-
ship between B&H costs and container weight that is not supported
by the record. The court largely agrees and therefore remands this
issue to Commerce for clarification or reconsideration, as may be
appropriate.

1. The World Bank’s Doing Business 2010 Publication

As a preliminary matter, the court in Since Hardware II directed
Commerce to address evidence appearing to show that B&H costs are
lower on average for Indian companies that, like Foshan Shunde, are
located near a seaport. In so doing, the court made the following
observation: “The data that Commerce relied upon, the World Bank’s
Doing Business in India: 2010, is composed of the B&H costs of 17
Indian cities/regions[.] . . . [Blased on the aggregate data of all 17

41t is unclear whether “the weight of ironing tables shipped in 40 foot containers” is itself
the result of a conversion based on the average number of units Foshan Shunde shipped per
40-foot container. See Decision Memorandum at 16-19.
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cities, Commerce calculated $645 in B&H costs.” Since Hardware 11,
37 CIT at , 911 F. Supp. 2d at 1379. What is now clear, however, is
that the $645 figure is not based on the aggregate data of 17 Indian
cities. $645 is in fact the estimated cost for one city: Mumbai. The
court’s misunderstanding stemmed in large part from Foshan Shun-
de’s inaccurate but uncontested representations of the Doing Business
2010 evidence. Compare Mot. for J. on the Agency R. of Foshan
Shunde Yongjan Housewares & Hardwares Co., 27-30, ECF No. 44,
and Pl. Foshan Shunde’s Comments on the Commerce Department’s
Remand Determination 16, ECF No. 89, with First Remand Results
at 38-41 and Def’s Resp. to Pls.” Comments Concerning Remand
Results 14-21, ECF No. 100.°

To clarify, the World Bank’s Doing Business 2010 publication com-
pares the costs of doing business in 183 different economies based
upon surveys of local experts. Foshan Shunde Surrogate Values for
the Final Results Ex. 8 at 26 (Dep’t of Commerce Oct. 18, 2010) PD
96° (“Foshan Shunde SV Submission”). These surveys “are built on
the basis of standardized case scenarios,” which evaluate the costs a
hypothetical business would incur when undertaking various activi-
ties in an economy. See id. at 2. The “trading across borders” segment
of each economy-specific study details the costs a hypothetical busi-
ness located within that economy’s largest city would incur when
exporting product in a single 20-foot shipping container. Id. at 6. The
“trading across borders segment” of the India-specific Doing Business
2010: India thus estimates the following costs a hypothetical com-
pany would incur when exporting a single 20-foot container from
India’s largest city, Mumbai:

City Document | Customs Ports & | Inland Total
Prepara- Clear- Terminal | Trans-
tion ance Handling | portation
Mumbai $350 $120 $175 $300 $945

See id. Ex. 4 at 10. Commerce subtracted the $300 inland transpor-
tation component, resulting in the $645 baseline cost used in both
remand determinations. Second Remand Results at 13.

The World Bank’s methodology “comel[s] at the expense of general-
ity,” as costs in an economy’s largest city “may not be representative
of regulation [costs] in other parts of the economy.” Foshan Shunde
SV Submission Ex. 8 at 6, 26. To address this limitation, the World
Bank also produces “subnational” reports for additional cities in sev-

5 Neither Commerce nor Home Products filed a motion to amend or correct Since Hardware
II’s treatment of the World Bank evidence.

8 “PD” refers to a document contained in the public administrative record.
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eral large economies, including India. Id. at 6, 26. The 2010 subna-
tional reports for India estimate the following “trading across bor-
ders” costs for 16 additional cities:

City Document Customs Ports & Total
Preparation | Clearance | Terminal (Excluding
Handling Inland
Transportation)
Chennai $252 $61 $125 $438
Kochi $210 $57 $108 $375
Kolkata $224 $95 $143 $462
Ranchi $252 $78 $143 $473
Patna $230 $91 $143 $464
Jaipur $187 $227 $318 $732
Indore $226 $57 $175 $458
Bhubaneswar $217 $59 $81 $357
Ahmedabad $217 $93 $318 $628
Ludhiana $213 $13 $175 $401
Guwahati $204 $60 $143 $407
New Delhi $230 $65 $175 $470
Noida $230 $65 $175 $470
Gurgaon $230 $65 $175 $470
Bengaluru $206 $66 $125 $397
Hyderabad $228 $57 $125 $410

See Foshan Shunde Comments on Remand Results Att. 1 Ex. 2;
Second Remand Results at 13.” Confusingly, the record also contains
a subnational report for Mumbai, which repeats the data summarized
in the broader study without clarification. Foshan Shunde SV Sub-
mission at Ex. 4. For ease of reference, the court refers to Commerce’s
adjusted India-specific “trading across borders” value as the “Doing
Business 2010: India” or “Mumbai-only” data point.

At first, the administrative record only included the Doing Business
2010: India study detailing costs in Mumbai as a proxy for India as a
whole, as well as subnational reports detailing costs in the seaport
cities of Chennai, Kochi, Kolkata, and Mumbai. Foshan Shunde SV
Submission Exs. 3, 4; see Since Hardware II, 37 CIT at , 911 F.
Supp. 2d at 1373-80. During the second remand proceedings, Com-
merce supplemented the record with subnational reports for an ad-
ditional seven inland cities: Ludhiana, Guwahati, New Delhi, Noida,

" Foshan Shunde and Commerce’s summaries contain immaterial discrepancies, apparently
due to differing treatment of rounded values in the subnational reports. See, e.g., Foshan
Shunde SV Submission Ex. 4 at 1-2, 4 (listing the total export cost for Chennai as “541,”
even though the components’ sum is only 540).
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Gurgaon, Bengaluru, and Hyderabad. Second Remand Results at
12-13 & n.49; Foshan Shunde Comments on Remand Results Att. 1
at 24. Foshan Shunde responded by submitting subnational reports
for the six remaining inland cities, namely, Ahmedabad, Bhu-
baneswar, Indore, Jaipur, Patna, and Ranchi. Foshan Shunde Com-
ments on Remand Results Att. 1 at Ex. 1.

In the table below the court summarizes the Doing Business 2010:
India and 16 subnational report data for analysis in the B&H calcu-
lation:

Docu- Total'
ment Customs Port§ & | (Excluding
Data Source Prepara- Clear- Terminal Inland
f ance Handling | Transpor-
tion .
tation)
Mumbai only (i.e., Do- $350.00 $120.00 $175.00 $645.00
ing Business 2010:
India)
Average of all seaport $259.00 $83.25 $137.75 $480.00
cities (i.e., Mumbai,
Kochi, Kolkata, and
Chennai)
Average of Commerce’s $220.14 $55.86 $156.14 $432.14

inlandcities (i.e., Lu-
dhiana, Guwahati,
New Delhi, Noida,
Gurgaon, Bengaluru
and Hyderabad)
Average of all inland $220.77 $76.62 $174.69 $472.08
cities (i.e., the 13 cit-
ies other than the
seaport cities above)

Average of all 17 cities $229.76 $78.18 $166.00 $473.94

See id. at Att. 1 Ex. 2; Foshan Shunde SV Submission Exs. 3, 4;
Second Remand Results at 13.

2. The $645 Mumbai-Only Data Point

Turning to the substance of Commerce’s revised B&H calculation,
when reviewing substantial evidence issues involving Commerce’s
selection of the best available surrogate values, the court evaluates
“whether a reasonable mind could conclude that Commerce chose the
best available information.” Goldlink Indus. Co. v. United States, 30
CIT 616, 619, 431 F. Supp. 2d 1323, 1327 (2006); see also CITIC
Trading Co. v. United States, 27 CIT 356, 366 (2003) (“[W]hile the
standard of review precludes the court from determining whether
[Commerce’s] choice of surrogate values was the best available on an
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absolute scale, the court may determine the reasonableness of Com-
merce’s selection of surrogate prices.”).

In the court’s view, no reasonable mind would conclude that the
Mumbai-only data point is the “best available” information on the
administrative record to provide the baseline for calculating Foshan
Shunde’s B&H costs. Commerce’s announced criteria for selecting
surrogate values in accordance with 19 U.S.C. § 1677b(c)(1) is to
“select surrogate values which are product-specific, representative of
a broad-market average, publicly available, contemporaneous with
the POR, and free of taxes and duties.” First Remand Results at
17-18 (citing Certain Polyester Staple Fiber from the People’s Repub-
lic of China, 75 Fed. Reg. 1336 (Dep’t of Commerce Jan. 11, 2010)
(final results admin. review)). The World Bank apparently derived
and published the Mumbai-only data point and the subnational re-
port data points using the same methodology, meaning all 17 data
points are equally available to the public, specific to the costs in
question, and contemporaneous to the POR. The Mumbai-only data
point, however, is limited to a hypothetical shipment of goods from
one city, whereas the subnational reports offer data points for hypo-
thetical shipments of goods from 16 additional cities. In other words,
all 17 data points on the record are qualitatively equal in all respects
except that they, in aggregate, represent a broader market average
than the Mumbai-only data point in isolation.

Commerce attempts to justify its selection by explaining that “the
World Bank assigned importance to the accessibility of a larger port
relative to the accessibility of other, smaller ports within that coun-
try,” and that it would “decline to second-guess the statistical assump-
tions underlying the design of [the Doing Business 2010: India |
study.” Second Remand Results at 33-34. But the weakness Com-
merce “decline[s]” to consider is precisely that which led the World
Bank to issue subnational reports for other Indian cities in the first
place:

The Doing Business methodology has 5 limitations that should
be considered when interpreting the data. First, the collected
data refer to businesses in the economy’s largest business city
and may not be representative of regulation [costs] in other
parts of the economy. To address this limitation, subnational
Doing Business indicators were created for 17 economies in
2008/2009], including] . . . India . . . .

Foshan Shunde SV Submission Ex. 8 at 26 (emphasis added). The
World Bank recognized that the Indian economy is too large to sup-
port the assumption that costs in Mumbai alone are the most useful
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approximation of costs in India as a whole. Indeed, the administrative
record appears to bear this out. Costs vary from as low as $357 in
Bhubaneswar to as high as $732 in Jaipur. Costs in Mumbai are the
second highest of any city on the administrative record, and almost
27% higher than the $473.94 average cost of all 17 cities. See Foshan
Shunde Comments on Remand Results Att. 1 Ex. 2. Commerce’s
selective reliance on the “statistical assumptions” underlying the
Doing Business 2010: India data point is therefore not a reasonable
basis to ignore the 16 additional and identical-quality data points for
other Indian cities on the administrative record.

Nevertheless, Commerce reasonably declined to use Foshan Shun-
de’s preferred alternative figure, the $480 average seaport city cost.
As Commerce correctly explains, “within the four Subnational Report
data points [for seaport cities], [B&H] charges range from range from
a low of $375 (Kochi) to a high of $645 (Mumbai),” a 72% difference.
Second Remand Results at 14. Moreover, brokerage and handling
charges in the other seven inland cities that Commerce analyzed
“range from a low of $397 (Bengaluru) to a high of $469 (Gurgaon,
New Delhi, Noida),” all of which “are substantially lower than the
$645 brokerage and handling charges associated with Mumbai, a
data point that is close to a seaport.” Id. (emphasis in original). As
Home Products points out, costs in the most remote city, Ludhiana,
are lower than costs at three of the four seaport cities on the record.
Home Products’ Surreply to Comments on Remand Results 7, 13,
ECF No. 144. Beyond the limited set of inland cities Commerce
analyzed, the average cost of all 13 inland cities on the record is
$472.08, $7.92 lower than the seaport city average. There does not
appear to be any meaningful connection between distance from a
seaport and B&H costs, at least outside of the inland transportation
costs Commerce excluded from the calculation.

Commerce may not have intended to undercut its selection of the
$645 Mumbai-only data point when it took the risk of adding subna-
tional reports for inland cities to the administrative record. But now
that it has, Commerce must reconsider its calculation of Foshan
Shunde’s B&H costs. Relying on the Mumbai-only data point in iso-
lation is not reasonable in light of identical-quality record evidence of
B&H costs for 16 additional Indian cities, which when averaged with
the Mumbai-only data point yield the broadest B&H cost data on the
record. It therefore appears that a reasonable mind would conclude
that the only reasonable option on remand would be to select the
average of the data from all 17 cities as its baseline for calculating
Foshan Shunde’s B&H costs. This therefore is what Commerce must
do.
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2. Foshan Shunde’s Rate Schedule Evidence

In the Second Remand Results, Commerce evaluated rate schedules
for various port fees at seaport cities appearing to demonstrate that
costs for handling 40-foot containers are not double the costs for
handling 20-foot containers. Second Remand Results at 11-12, 31-32;
see Since Hardware II, 37 CIT at , 911 F. Supp. 2d at 1380-81.
Commerce found that this evidence was relevant to only one of the
three components of its preferred $645 B&H baseline cost, namely,
ports and terminal handling charges. Second Remand Results at
11-12. Commerce thus opted to treat the three components of its
baseline cost as discreet elements of the B&H calculation, and limited
its use of the rate schedule evidence to the ports and terminal han-
dling component. To this extent, Commerce’s treatment of the rate
schedule evidence is reasonable. See id.

Commerce acted unreasonably, however, in how it applied the rate
schedule evidence to the ports and terminal handling component.
Commerce acknowledged “that the rate schedule information . . .
establishes that the ports and terminal handling charges associated
with use of a 40-foot container increased from approximately 30 to 50
percent relative to a 20-foot container rather than proportionately
[i.e., by roughly 100 percent].” Id. at 11. Rather than apply an in-
crease based on the average of 30 and 50 percent as Foshan Shunde
suggested, or the average of actual cost differences listed in the rate
schedules, Commerce selected the highest available data point in that
range. According to Commerce, “a 50 percent increase in [container]
costs is within the range of experience set forth” in the rate schedules
on the record, and there is “nothing in the record . . . that renders our
estimate of a 50 percent increase in container charges to be unrea-
sonable.” Id. at 31-32. To the contrary, there is evidence on the
administrative record of cost increases as low as 30 percent, and that
evidence renders Commerce’s selection of 50 percent unreasonable.
Commerce’s selection of the highest available value feels more like
the application of an adverse inference to derive a higher margin than
a reasonable attempt to determine the best available value on the
record. See 19 U.S.C. § 1677e(b); cf. Ta Chen Stainless Steel Pipe, Inc.
v. United States, 298 F.3d 1330, 1340 (Fed. Cir. 2002) (sustaining
application of adverse facts available rate featuring a built-in in-
crease intended as a deterrent to noncompliance because it was
“within the range of Ta Chen’s actual sales data”).

On remand, Commerce must reconsider its application of a 50
percent increase in ports and terminal handling costs to account for
evidence demonstrating that such costs may increase by as little as 30
percent. In other words, Commerce should replace the “1.5” multipli-
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cand in its formula with a lower, reasonable value, such as the 1.4
average value that Foshan Shunde suggests.

3. Foshan Shunde’s Bill of Lading Evidence

Next, Foshan Shunde argues, as it has at every possible opportu-
nity, that Commerce should alter its B&H calculation to reflect evi-
dence indicating that Foshan Shunde actually incurred document
preparation and customs clearance fees once every 6.2 containers it
shipped. Commerce, however, chose not to address this argument at
all in the Second Remand Results: “Regarding Foshan Shunde’s ar-
gument that we should apply only one single document preparation
fee and one single Customs clearance fee for every 6.2 containers
(based on Foshan Shunde’s claims it shipped an average of 6.2 con-
tainers per bill of lading used), we note that these arguments are not
part of the Foshan Shunde surrogate value information identified by
the Court in Since Hardware II, [namely, port fee schedules attached
as exhibits 1 and 2 to Foshan Shunde’s August 24, 2010 surrogate
value submission,] and thus not at issue in this redetermination.”
Second Remand Results at 31-32 & n.113.

Commerce’s refusal to address Foshan Shunde’s evidence contra-
venes the court’s finding that “Commerce unreasonably concluded [in
the First Remand Results] that Foshan Shunde has failed to demon-
strate which, if any, of the costs . . . do not increase proportionately
with volume.” Since Hardware II, 37 CIT at ___, 911 F. Supp. 2d at
1380-81. Nowhere did the court state that this finding was limited to
ports and terminal handling charges, only one of the three cost com-
ponents of the $645 data point. More to the point, the court did not
sustain Commerce’s treatment of document preparation and customs
clearance fees, the other two cost components. See id. In fact, given
that Commerce treated all three cost components as a single value in
the First Remand Results, there was no occasion for the court to do so
in the first place. Compare First Remand Results at Att. A with
Calculation Submission at 1-5. Commerce’s position is therefore un-
tenable.See Changzhou Wujin Fine Chem. Factory Co. v. United
States, 701 F.3d 1367, 1374-75 (Fed. Cir. 2012) (noting that “limited
remands that restrict Commerce’s ability to collect and fully analyze
data on a contested issue” are generally disfavored); c¢f. Am. Silicon
Techs. v. United States, 334 F.3d 1033, 1039 (Fed. Cir. 2003) (CIT
remand order “deficient” because it “prevented Commerce from un-
dertaking a fully balanced examination that might have produced
more accurate results”).

On remand, Commerce must address Foshan Shunde’s arguments
regarding document preparation and customs clearance costs. Com-
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merce should address in particular record evidence appearing to
demonstrate that Foshan Shunde actually incurred such costs only
once per 6.2 containers it shipped. If Foshan Shunde’s representa-
tions prove accurate, Commerce could correct its formula by inserting
“(1/6.2)” as a multiplier into the documents preparation and customs
clearance cost numerator. See Calculation Submission at 1-5.

4. Foshan Shunde’s Estimated 20-Foot Container
Weight

Despite the court’s finding in Since Hardware II, Commerce con-
tinued to divide its baseline costs by “D,” an estimate of the weight
Foshan Shunde would have shipped in 20-foot containers, to convert
the per-container World Bank data into a per-kilogram value more
readily combined with other surrogate values on the record. Com-
merce explained that it relied upon Foshan Shunde’s estimated 20-
foot container weight because “the container size assumed in the
[Doing Business] study is for a 20 foot full container load.” First
Remand Results att. A at 2; see Calculation Submission at 2. Com-
merce’s explanation thus rests entirely upon the presumption that
the per-container World Bank costs bear some relationship to the
weight of product inside.

As Foshan Shunde correctly argues, “[n]o shred of evidence sug-
gests that the container costs presented by Doing Business, or any
other source, are dependent on the kilograms inside the container.
Rather, the evidence submitted by Foshan Shunde indicates that the
fee structure is per container; not per kilograms in a container.”
Foshan Shunde Comments on Remand Results 16-17; see also Fos-
han Shunde’s Reply at 1617, ECF No. 128. Commerce’s reliance on
the parameters of the World Bank study is inapposite. The fact that
the World Bank expressed all “trading across borders” costs on a
per-20-foot-container basis establishes nothing about the relationship
between costs of 20-foot containers versus 40-foot containers. Since
Hardware II, 37 CIT at , 911 F. Supp. 2d at 1380-81; see Foshan
Shunde Comments on Remand Results 16-17; see also Foshan Shun-
de’s Reply at 16—-17. Commerce admitted as much in a similar context
during the course of this litigation, noting that “$645 is not derived
from the weight of the container.” Def.’s Resp. to Pls.” Mots. for J. upon
the Agency R. 31, ECF No. 49 (emphasis added); see also HPI Case
Brief, at 16 (Dep’t of Commerce Nov. 15, 2010), PD 107 (noting that
Commerce adjusted the per-container World Bank figure “to derive” a
per-kilogram cost). Commerce never explains how costs “not derived”
from container weight nevertheless increase on the basis of container
weight. On the other hand, Foshan Shunde identifies bill of lading
evidence suggesting that document preparation and customs clear-
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ance costs accrue on a per-container basis, as well as fee schedules
demonstrating that ports and terminal handling costs increase
slightly with container capacity (but not proportionately with
weight). The only evidence on the record with respect to the relation-
ship between container size and B&H costs thus does not support
increasing any cost component relative to container weight. See Since
Hardware II, 37 CIT at ___, 911 F. Supp. 2d at 1380-81.

In fact, by insisting on using Foshan Shunde’s estimated 20-foot
container weight as its conversion factor, Commerce forces an unex-
plained increase into Foshan Shunde’s B&H surrogate value. Com-
merce used the formula “(G*1.5%0.5)/D” to calculate Foshan Shunde’s
ports and terminal handling costs. Calculation Submission at 3 & n.8.
According to Commerce, “0.5’ represents the shipment weight of a 20
foot container (which is half that of a 40 foot container).” Id. at 3 n.8.
In calculating “D,” however, Commerce multiplied Foshan Shunde’s
40-foot container weight by 33/67.3, or approximately 0.49. Substi-
tuting “D” for its mathematical equivalent reveals the problem:
(0.5/0.49)*((G*1.5)/W), or more simply, 1.02*((G*1.5)/W), where W
represents Foshan Shunde’s 40-foot container weight. In other words,
Commerce applied two different downward conversion factors, 0.5
and approximately 0.49, to account for the same concept, resulting in
a facially unreasonable 2% increase in ports and terminal handling
costs. Cf. id. at 3 n.9 (declining to “double the Documents Preparation
and Customs Clearance and Technical Control charges and then
hal[ve] that total” because the result would be identical).

It may seem reasonable to adjust Foshan Shunde’s actual container
weight to be consistent with the parameters of the study, especially
since Foshan Shunde’s estimated 20-foot container shipping weight
reflects certain quantifiable aspects of its shipping experience not
present in the World Bank data. See Final Results at 17-19 (selecting
an estimated 20-foot container weight over the hypothetical weight
used in the World Bank study because of the nature of Foshan Shun-
de’s per-container shipping experience); Calculation Submission at 2
(discussing proprietary information underpinning Foshan Shunde’s
estimated 20-foot container weight); HPI Case Brief, at 16-17 & n.12
(arguing in favor of using an estimated 20-foot container weight). But
by using Foshan Shunde’s estimated 20-foot container weight, Com-
merce implicitly relies upon a relationship between B&H costs and
container weight that, as Foshan Shunde argues, does not appear to
find support in the record. Since Hardware II, 37 CIT at , 911 F.
Supp. 2d at 1380-81. Therefore, there appear to be only two reason-
able alternatives remaining on the record. First, as Foshan Shunde
suggests, Commerce could use Foshan Shunde’s actual 40-foot con-
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tainer weight, which would yield a per-kilogram value free of any
unreasonable presumption regarding the relationship between the
World Bank’s estimated costs and container weight. Second, there
may be evidence on the record concerning the average number of
units Foshan Shunde shipped per 40-foot container. See Final Results
at 17-19; HPI Case Brief, at 16-17 & n.12. The court wonders what
prevents Commerce from simply using Foshan Shunde’s average
number of units shipped per 40-foot container instead of weight.
Given that Commerce converted Foshan Shunde’s final per-kilogram
B&H value into a per-unit price to achieve consistency with other
surrogate values, Final Results at 17-19, such an approach could
spare Commerce the additional conversion effort as well as the addi-
tional risk of further error.

5. Summary of B&H Remand Instructions

The court expects Commerce’s efforts on remand to be a straight-
forward exercise in adjusting its formula and making simple math-
ematical substitutions in accordance with the discussion above. As a
demonstration, the table below provides a summary of what changes
Commerce could make to bring its current calculation into alignment
with the evidence on the record. As above, the variable “W” represents
Foshan Shunde’s 40-foot container weight, “X” represents a reason-
able conversion factor somewhere between 1.3 and 1.5, perhaps 1.4,
and the remaining variables are the same as Commerce defined them
in its Calculation Submission.

Element Com- Commerce’s Adjustment Result
merce’s | Second For- Suggestions (Changes in
First mula Bold)
For-
mula
Baseline | $645 E = $350 Use 17-city average E = $229.76
Costs F = $120 instead of Mumbai-only | F = $78.18
G = $175 data point G = $166.00
Augend Not ap- (E+F)/D Replace estimated 20- (E+F)*(1/6.2))/
licable; foot weight with actual | W
645/D weight and insert mul-
used tiplier to account for
alone multiple containers per
bill of lading
Addend Not ap- (G*1.5*%0.5)/D | Replace estimated 20- (G*X)IW
licable; foot weight with actual
645/D weight and replace
used “1.5” with a lower, rea-
alone sonable conversion fac-
tor
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After incorporating all changes, Commerce’s current formula,
(($350+$120)/D) + (($175*1.5*0.5)/D), would become
(($229.76+$78.18)%(1/6.2))/W) + (($166*X)/W).® Commerce may also
substitute “W” for Foshan Shunde’s average units per container
value, should such an approach comport with the evidence available
on the administrative record. Having been through multiple remands
on this issue, the court merely offers this approach in the interest of
efficiency as a reasonable means of calculating Foshan Shunde’s B&H
costs that the court could ultimately sustain.

C. Zeroing

In a prior order the court delayed its remand on Foshan Shunde’s
zeroing issue to coincide with its decision on the Second Remand
Results. Since Hardware (Guangzhou) Co. v. United States, Consol.
Court No. 11-106, ECF No. 115 (order). Accordingly, the issue of
zeroing is remanded to Commerce to address Foshan Shunde’s argu-
ments about zeroing in the nonmarket economy context. See Foshan
Shunde Submission, ECF No. 110.

III. Conclusion

Accordingly, it is hereby

ORDERED that Commerce’s financial statement selection is sus-
tained; it is further

ORDERED that Commerce’s brokerage and handling calculation
is remanded for reconsideration; it is further

ORDERED that Commerce prepare and attach to its remand re-
sults a clear, complete public summary of its calculation of Foshan
Shunde’s B&H expense suitable for the court to incorporate into a
written disposition of this action; it is further

ORDERED that the zeroing issue is remanded for Commerce to
address in the first instance Foshan Shunde’s arguments about zero-
ing in the nonmarket economy context; it is further

ORDERED that Commerce shall report its remand results on or
before May 29, 2014; and it is further

8 Some of these suggested changes may individually have a small impact on Foshan
Shunde’s overall dumping margin. See Home Products’ Surreply to Comments on Remand
Results 16, ECF No. 144. But in aggregate, these changes appear to be significant. Assum-
ing that X=1.4, and substituting “D” for the equivalent (33/67.3)*W, the drastic difference
between Commerce’s calculated per-kilogram B&H surrogate value in both remand deter-
minations and the court’s model alternative becomes obvious. Expressed in terms of W and
numerals rounded to the nearest integer, Commerce’s calculations in the first and second
remand determinations yield 1315/W and 1226/W respectively, whereas the court’s model
alternative calculation yields 282/W.
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ORDERED that, if applicable, the parties shall file a proposed
scheduling order with page limits for comments on the remand re-
sults no later than seven days after Commerce files its remand re-
sults with the court.

Dated: April 15, 2014
New York, New York
/s! Leo M. Gordon
Jupce LEo M. GorpoN

’
Slip Op. 14-45

SHENZHEN XINBODA INDUSTRIAL Co., L1p., Plaintiff, v. UNITED STATES,
Defendant, and Fresu GarvLic PRODUCERS ASSOCIATION, CHRISTOPHER
Ranch, L.L.C., THE GarLic CoMPANY, VALLEY GARLIC, AND VESSEY AND
Cowmpany, Inc., Defendant-Intervenors.

Court No. 11-00267

[Granting Plaintiff’s Motion for Judgment on the Agency Record, and remanding
action to agency.]

Dated: April 16, 2014

Gregory S. Menegaz, deKieffer & Horgan, PLLC, of Washington, D.C., argued for
Plaintiff. With him on the brief was J. Kevin Horgan.

Richard P. Schroeder, Commercial Litigation Branch, Civil Division, U.S. Depart-
ment of Justice, of Washington, D.C., argued for Defendant. With him on the brief were
Stuart F. Delery, Assistant Attorney General, Civil Division, and Jeanne E. Davidson,
Director, and Reginald T. Blades, Jr., Assistant Director, Commercial Litigation
Branch. Of counsel on the brief was George Kivork, Office of the Chief Counsel for
Import Administration, U.S. Department of Commerce, of Washington, D.C.

John M. Herrmann, Kelley Drye & Warren LLP, of Washington, D.C., argued for
Defendant-Intervenors. With him on the brief was Michael J. Coursey.

OPINION

RIDGWAY, Judge:

In this action, Plaintiff Shenzhen Xinboda Industrial Co., Ltd.
(“Xinboda”) — an exporter of fresh garlic — contests the final results of
the U.S. Department of Commerce’s fifteenth administrative review
of the antidumping duty order covering fresh garlic from the People’s
Republic of China (“PRC”). See Fresh Garlic from the People’s Repub-
lic of China: Final Results and Final Rescission, in Part, of the
2008-2009 Antidumping Duty Administrative Review, 76 Fed. Reg.
37,321 (Dep’t Commerce June 27, 2011) (“Final Results”); Issues and
Decision Memorandum for the Final Results of the 15th Administra-
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tive Review of Fresh Garlic from the People’s Republic of China (June
20, 2011) (Pub. Doc. No. 176) (“Issues & Decision Memorandum?”).}

Pending before the Court is Xinboda’s Motion for Judgment on the
Agency Record, contesting Commerce’s determinations as to the sur-
rogate values for whole raw garlic bulbs, financial ratios, and labor,
as well as the agency’s application of the “zeroing” methodology in
calculating Xinboda’s dumping margin. See generally Memorandum
in Support of Motion for Judgment on the Agency Record (“Pl.’s
Brief”); Plaintiff’s Reply Brief (“Pl.’s Reply Brief”).

The Government opposes Xinboda’s motion and maintains that the
Final Results should be sustained in all respects, save one. See De-
fendant’s Memorandum in Response to Plaintiff’s Rule 56.2 Motion
for Judgment on the Agency Record at 1, 29-30 (“Def.’s Response
Brief”). Specifically, the Government requests that the “zeroing” issue
be remanded, to permit Commerce to reconsider and further explain
its position. See id.

The Defendant-Intervenors — the Fresh Garlic Producers Associa-
tion, Christopher Ranch, L.L.C., The Garlic Company, Valley Garlic,
and Vessey and Company, Inc. (collectively, the “Domestic Producers”)
— also oppose Xinboda’s motion and support the Government as to all
four of Xinboda’s claims. See generally Defendant-Intervenors’ Re-
sponse to Plaintiff’s Rule 56.2 Motion for Judgment on the Agency
Record at 2 (“Def.-Ints.” Response Brief”).

Jurisdiction lies under 28 U.S.C. § 1581(c) (2006).2 For the reasons
set forth below, Xinboda’s Motion for Judgment on the Agency Record
must be granted.

I. BACKGROUND

Dumping occurs when goods are imported into the United States
and sold at a price lower than their “normal value,” resulting in
material injury (or the threat of material injury) to the U.S. industry.
See 19 U.S.C. §§ 1673, 1677(34), 1677b(a); see also Union Steel v.
United States, 713 F.3d 1101, 1103 (Fed. Cir. 2013). The difference
between the normal value of the goods and the U.S. price is the

! Because the administrative record in this action includes confidential information, two
versions of the record were filed with the Court. The public version of the administrative
record consists of copies of all documents in the record, with all confidential information
redacted. The confidential version consists of complete, un-redacted copies of only those
documents that include confidential information. Citations to documents in the public
record are noted as “Pub. Doc. No. ___.”

2 All citations to statutes herein are to the 2006 edition of the United States Code. Similarly,
all references to regulations are to the 2008 edition of the Code of Federal Regulations. The
pertinent text of the statutes and regulations cited remained the same at all times relevant
herein.
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“dumping margin.” See 19 U.S.C. § 1677(35). When normal value is
compared to the U.S. price and dumping is found, antidumping duties
equal to the dumping margin are imposed to offset the dumping. See
19 U.S.C. § 1673; see also Union Steel, 713 F.3d at 1103.

When the exporting country is a market economy country, normal
value is typically calculated using either the price in the exporting
market (i.e., the price in the “market” where the goods are produced)
or the cost of production of the goods. See 19 U.S.C. § 1677b.2 How-
ever, where — as here — the exporting country has a non-market
economy, there is often concern that the factors of production used to
produce the goods at issue are under state control and that market
data therefore may not be reliable indicators of normal value. See 19
U.S.C. § 1677(18)(A). In such cases, where the subject merchandise is
exported from a non-market economy country and Commerce con-
cludes that concerns about the sufficiency or reliability of the avail-
able data do not permit the normal value of the goods to be deter-
mined in the typical manner, Commerce “determine[s] the normal
value of the subject merchandise on the basis of the value of the
factors of production,” including “an amount for general expenses
and profit plus the cost of containers, coverings, and other expenses.”
See 19 U.S.C. § 1677b(c)(1); see generally Ningbo Dafa Chem. Fiber
Co. v. United States, 580 F.3d 1247, 1250-51 (Fed. Cir. 2009) (briefly
summarizing “factors of production” methodology).

In certain circumstances, where Commerce finds that the available
information on the value of factors of production is not adequate for
purposes of determining the normal value of the subject merchandise
pursuant to the agency’s standard surrogate “factors of production”
methodology (described above), Commerce determines the surrogate
value of an “intermediate input” instead. See 19 U.S.C. § 1677b(c)(2).
Under Commerce’s so-called “intermediate input methodology,”
rather than valuing the various individual “upstream” factors of
production that are used to produce an intermediate input,

3 In addition, in certain market economy cases, Commerce may calculate normal value
using the price in a third country (i.e., a country other than the exporting country or the
United States). See, e.g., RHP Bearings Ltd. v. United States, 288 F.3d 1334, 1338 (Fed. Cir.
2002) (discussing 19 U.S.C. §§ 1677b(a)(1)(B)(ii), 1677b(a)(1)(c)); see also Ningbo Dafa
Chem. Fiber Co. v. United States, 580 F.3d 1247, 1251 n.1 (Fed. Cir. 2009) (explaining
exception).

4 Factors of production “include, but are not limited to . . . hours of labor required, . . .
quantities of raw materials employed, . . . amounts of energy and other utilities consumed,
and . . . representative capital cost, including depreciation.” See 19 U.S.C. § 1677b(c)(3); see
also Dorbest Ltd. v. United States, 604 F.3d 1363, 1367 (Fed. Cir. 2010) (“Dorbest IV”)
(discussing factors of production).
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Commerce directly values the “downstream” intermediate input it-
self.?

The antidumping statute requires Commerce to value factors of
production “based on the best available information regarding the
values of such factors” in one or more appropriate surrogate market
economy countries. See 19 U.S.C. § 1677b(c)(1). The statute further
requires that all data must, “to the extent possible,” come from mar-
ket economy countries that are both (1) “at a level of economic devel-
opment comparable to that of the nonmarket economy country” at
issue and (2) “significant producers of comparable merchandise.” See
19 U.S.C. § 1677b(c)(4). In determining which data constitute the
“best available information” for purposes of calculating surrogate
values, Commerce seeks data that are “publicly available, product-
specific, representative of a broad market average, tax-exclusive and
contemporaneous with the [period of review].” Fresh Garlic from the
People’s Republic of China: Preliminary Results of, Partial Rescission
of, and Intent to Rescind, in Part, the 15th Antidumping Duty Ad-
ministrative Review, 75 Fed. Reg. 80,458, 80,463 (Dep’t Commerce
Dec. 22, 2010) (“Preliminary Results”); see also Issues & Decision
Memorandum at 11-12.%

5 For a summary overview of Commerce’s intermediate input methodology and the history
of its application to garlic from the PRC, see Jining Yongjia Trade Co. v. United States, 34
CIT ___,_  &n.6,2010 WL 5121964 * 2-5 & n.6 (2010) (explaining, inter alia, that,
when Commerce employs its intermediate input methodology, “the cost (or value) of the
whole garlic bulb [is] used as a substitute for the costs of growing and harvesting [factors
of production] (‘upstream [factors of production]’) actually reported by [the foreign producer
at issue]”).

Circumstances where Commerce has used its intermediate input methodology include
cases where the intermediate input “accounts for an insignificant share of total output” and
“the potential increase in accuracy to the overall calculation that [would] result[] from
valuing each of the [factors of production] is outweighed by the resources, time, and burden
such an analysis would place on all parties to the proceeding.” Fresh Garlic from the
People’s Republic of China: Preliminary Results of, Partial Rescission of, and Intent to
Rescind, in Part, the 15th Antidumping Duty Administrative Review, 75 Fed. Reg. 80,458,
80,462 (Dep’t Commerce Dec. 22, 2010) (“Preliminary Results”) (citing Notice of Final
Determination of Sales at Less Than Fair Value: Polyvinyl Alcohol from the People’s
Republic of China, 68 Fed. Reg. 47,538 (Dep’t Commerce Aug. 11, 2003) and accompanying
Issues and Decision Memorandum (Aug. 4, 2003)).

5 In the Issues & Decision Memorandum, Commerce states that it prefers, “where possible
and in no particular order, a publicly available value which is: (1) an average non-export
value; (2) representative of a range of prices within the period of investigation/POR; (3)
product-specific; and, (4) duty and tax-exclusive.” Issues & Decision Memorandum at 11-12;
see also id. at 12 (emphasizing that “{Commerce] has consistently stated that it prefers to
select surrogate values that are: (1) for products as similar as possible to the input being
valued; (2) contemporaneous with, or closest in time to the [period of review]; and (3)
representative of a range of prices in effect during the [period of review]”); Import Admin-
istration Policy Bulletin 04.1, Non-Market Economy Surrogate Country Selection Process,
at “Data Considerations” (March 1, 2004) (stating that, “[iln assessing data and data
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The underlying antidumping order in this case, which dates back to
1994, covers imports of fresh garlic from the PRC, including whole
garlic bulbs and peeled garlic cloves (the products exported by Xin-
boda). See Antidumping Duty Order: Fresh Garlic From the People’s
Republic of China, 59 Fed. Reg. 59,209, 59,209-10 (Dep’t Commerce
Nov. 16, 1994). This action involves the fifteenth administrative re-
view of that antidumping order, initiated in December 2009. See
Initiation of Antidumping and Countervailing Duty Administrative
Reviews and Request for Revocation in Part, 74 Fed. Reg. 68,229,
68,230-31 (Dep’t Commerce Dec. 23, 2009).” The period of review is
November 1, 2008 through October 31, 2009. See Final Results, 76
Fed. Reg. at 37,321. Commerce selected India as the primary surro-
gate country for purposes of this review (as it has in prior reviews),
and used data from that country to calculate the surrogate values for
all factors of production, with the sole exception of labor. See Prelimi-
nary Results, 75 Fed. Reg. at 80,462; Issues & Decision Memorandum
at 12 (calculating surrogate values for whole raw garlic bulbs based
on Indian data); id. at 17 (same as to water); id. at 20-21 (same as to
surrogate financial ratios); id. at 28 (calculating surrogate wage rate
based on data from eight countries, not including India).

In the course of the administrative review, Commerce compiled
voluminous information concerning Xinboda and its operations, par-
ticularly the company’s exports of whole garlic bulbs and peeled garlic
cloves from the PRC. Commerce similarly compiled detailed informa-
tion on Zhenzhou Dadi Garlic Industry Co., Ltd. (“Dadi”), the affili-

sources, it is [Commerce’s] stated practice to use investigation or review period-wide price
averages, prices specific to the input in question, prices that are net of taxes and import
duties, prices that are contemporaneous with the period of investigation or review, and
publicly available data”); see generally Jinan Yipin Corp. v. United States, 35 CIT __,
n.7, 800 F. Supp. 2d 1226, 1234 n.7 (2011) (“Jinan Yipin II”) (explaining that five criteria set
forth in Policy Bulletin originally were promulgated for Commerce’s use in identifying a
surrogate country, but that agency nevertheless has frequently cited Policy Bulletin as
establishing criteria that guide agency’s selection from among alternative data sources
after surrogate country has been identified).

7 As the Court of Appeals has explained:

Every year after an [antidumping order] issues, an interested party can request that
Commerce conduct an administrative review of the order. In this review, Commerce
analyzes the actual merchandise imported throughout the previous year that is subject
to the order. (In some administrative reviews, Commerce analyzes the merchandise
imported over the previous year and a half.) This system, often described as a retroac-
tive system, enables Commerce to calculate a final duty rate based on the actual imports
themselves as opposed to information obtained before importation even began.

Sioux Honey Ass’n v. Hartford Fire Ins. Co., 672 F.3d 1041, 1047 (Fed. Cir. 2012); see also
Union Steel, 713 F.3d at 1103 (stating that “[alny exporter of . . . goods subject to [an]
antidumping order may annually request an administrative review to determine the exact
amount by which the foreign market value exceeds the U.S. price and assess the precise
amount of duties owed for [its] exports”).
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ated processor/producer that supplied Xinboda with garlic products
produced from raw garlic bulbs that Dadi purchased from local Chi-
nese farmers. See Pl.’s Brief at 8, 22; Issues & Decision Memorandum
at 19 (describing Dadi as “Xinboda’s supplier,” and “a non-integrated
processor that purchases its raw garlic input (rather than growing it
from seed)”).® Dadi processed the whole raw garlic bulbs that it
purchased — which had diameters of between 50 mm and 65 mm —
into whole garlic bulbs and peeled garlic cloves for Xinboda, using
relatively simple procedures involving principally manual labor. See
generally Pl.’s Brief at 8-9, 22-23; Def.’s Response Brief at 3.

To produce whole fresh garlic, farmers deliver whole raw garlic
bulbs to Dadi in large mesh bags sorted by the size of the garlic, as
specified in the particular order(s) that Xinboda needs to fill. Pl.’s
Brief at 8. Workers sitting at tables in a simple warehouse then rub
off the outer skins of the whole raw garlic bulbs (to give the garlic a
clean white appearance), cut or trim the roots and stems, place the
bulbs into small mesh begs (typically holding three to five bulbs,
depending on the customer), and affix the customer’s labels to seal
the bags. Id. at 8, 22. Bags are then packed into cartons, ready for
shipping. Id.

Peeled garlic cloves are similarly produced from whole garlic bulbs,
which are also delivered in large mesh bags. Pl.’s Brief at 8, 22. The
whole bulbs are run in bulk through a machine, to break the bulbs
into individual whole cloves and to remove the skins. Id. Workers
then hand sort the cloves at nearby tables in the warehouse, sepa-
rating out cloves that are too small or that may be damaged or
blemished. Id. at 9, 22. All cloves suitable for sale as “peeled garlic”
are moved into a sterile environment, where they are washed, sorted,
and dried, then packed directly into plastic jars, which are injected
with a preservative gas and vacuum sealed. Id. at 9, 22—-23. The jars
are packed into cartons and remain in cold storage until they are
transported by container truck to the port for export. Id. at 23.
Despite the additional steps, the production of peeled garlic — like the
production of whole garlic bulbs — is ultimately relatively