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Establishing U.S. Ports of Entry in the Commonwealth of
the Northern Mariana Islands (CNMI) and Implementing the
Guam-CNMI Visa Waiver Program;

Change of Implementation Date
AGENCY: U.S. Customs and Border Protection; DHS.
ACTION: Technical amendment to Interim Final Rule.

SUMMARY: On January 16, 2009, U.S. Customs and Border Pro-
tection (CBP) published an interim final rule that implements sec-
tion 702 of Title VII of the Consolidated Natural Resources Act of
2008 (CNRA) by amending CBP regulations to replace the current
Guam Visa Waiver Program with a new Guam-CNMI Visa Waiver
Program and establishing six ports of entry in the CNMI. The in-
terim final rule specified that CBP would begin operation of this pro-
gram on the statutorily established transition program effective date
of June 1, 2009. The interim final rule further specified that the ex-
isting Guam Visa Waiver Program for travel to Guam would remain
in effect until June 1, 2009. On March 31, 2009, the Secretary of the
Department of Homeland Security (DHS) announced that she had
exercised her authority to delay the transition program effective
date until November 28, 2009. This technical amendment effectuates
this delay by changing the implementation date of the interim final
rule from June 1, 2009 to November 28, 2009.
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DATES: Effective Date: This technical amendment is effective on
May 28, 2009.

Implementation Date: Beginning November 28, 2009, Customs and
Border Protection (CBP) will begin operation of this program and re-
quired compliance with the interim final rule will begin. The exist-
ing Guam Visa Waiver Program remains in effect for travel to Guam
until November 28, 2009.

FOR FURTHER INFORMATION CONTACT: Cheryl C. Peters,
Office of Field Operations, at (202) 344-1438.

SUPPLEMENTARY INFORMATION:
BACKGROUND

On May 8, 2008, President George W. Bush signed into law the
Consolidated Natural Resources Act of 2008 (CNRA), Pub. L. No.
110—229, 122 Stat. 754. Section 702(a) of the CNRA extends U.S. im-
migration laws to the CNMI. See sections 212 and 214 of the INA, 8
U.S.C. 1182 and 1184. Section 702(a) of the CNRA provides that the
Secretary of Homeland Security, in consultation with the Secretary
of the Interior, the Secretary of Labor, the Secretary of State, the At-
torney General, and the Governor of the CNMI, may delay the tran-
sition program effective date for up to 180 days.

Section 702(b) of the CNRA authorizes DHS to create a Guam-
CNMI Visa Waiver Program. On January 16, 2009, DHS, through
CBP, issued an interim final rule establishing the Guam-CNMI Visa
Waiver Program and setting forth the requirements for nonim-
migrant visitors seeking admission into Guam or the CNMI under
the Guam-CNMI Visa Waiver Program. See 74 FR 2824. The interim
final rule provided that beginning June 1, 2009, DHS would begin
operating ports-of-entry in the CNMI for immigration inspection of
arriving aliens and to establish departure control for certain flights
leaving the CNMI. In addition, the rule provided that on that date,
DHS would begin the administration and enforcement of the Guam-
CNMI Visa Waiver Program. The interim final rule provided that
any delay in the implementation date of the Guam-CNMI Visa
Waiver Program would be published in the Federal Register.

After the necessary consultations, the Secretary of Homeland Se-
curity announced on March 31, 2009, the delayed transition to full
application of the CNRA until November 28, 2009. Accordingly, this
document amends the January 16, 2009 interim final rule to reflect
the new implementation date.

II. STATUTORY AND REGULATORY REQUIREMENTS.

This technical amendment delays the implementation date of the
Guam-CNMI Visa Waiver Program from June 1, 2009 to November
28, 2009. The interim final rule implementing the Guam-CNMI Visa
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Waiver Program provided analysis addressing DHS’s statutory and
regulatory requirements under the Administrative Procedure Act
(APA), Executive Order 12866, Regulatory Flexibility Act, Unfunded
Mandates Reform Act of 1995, Executive Order 13132, Executive Or-
der 12988, Paperwork Reduction Act, and the Privacy Act. That
analysis is adopted and incorporated herein by reference. As indi-
cated in the interim final rule, pursuant to § 702(b) of the CNRA,
the implementation of the Guam-CNMI Visa Waiver Program is con-
sidered a foreign affairs function for purposes of section 553(a) of the
APA. Accordingly, this technical amendment to the interim final rule
is statutorily exempt from the requirements of the APA.

LIST OF SUBJECTS

8 CFR part 212

Administrative practice and procedure, Aliens, Immigration, Pass-
ports and visas, Reporting and recordkeeping requirements.

8 CFR Part 215

Administrative practice and procedure, Aliens, Travel restrictions.
8 CFR Part 235

Administrative practice and procedure, Aliens, Immigration, Re-
porting and recordkeeping requirements.

19 CFR Part 4

Customs duties and inspection, Reporting and recordkeeping re-
quirements, Vessels.

19 CFR Part 122

Administrative practice and procedure, Air carriers, Aircraft, Cus-
toms duties and inspection, Reporting and recordkeeping require-
ments.

AMENDMENTS TO THE REGULATIONS

For the reasons stated in the preamble, DHS amends parts 212,
215 and 235 of title 8 of the Code of Federal Regulations and parts 4
and 122 of title 19 of the Code of Federal Regulations as set forth be-
low:

8 CFR CHAPTER 1—AMENDMENTS

PART 212—DOCUMENTARY REQUIREMENTS: NONIM-
MIGRANT; WAIVERS; ADMISSION OF CERTAIN INADMIS-
SIBLE ALIENS; PAROLE

1. The general authority citation for part 212 continues to read as
follows:
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Authority: 8 U.S.C. 1101 and note, 1102, 1103, 1182 and note, 1184,
1187, 1223, 1225, 1226, 1227, 1359; 8 U.S.C. 1185 note (section 7209
of Pub. L. 108-458, as amended by section 546 of Pub. L. 109-295).
Section 212.1(q) also issued under section 702, Public Law 110-229,
100 Stat. 842.

§ 212.1 [Amended]

2. Amend § 212.1, paragraphs (e)(1) and (q)(1), by removing the
date “June 1, 2009” and replacing it with “November 28, 2009”.

PART 215—CONTROLS OF ALIENS DEPARTING FROM THE
UNITED STATES

3. The general authority citation for part 215 continues to read as
follows:

Authority: 8 U.S.C. 1101; 1104; 1184; 1185 (pursuant to Executive
Order 13323, published January 2, 2004); 1365a note. 1379, 1731—
32.

§ 215.1 [Amended]

4. Amend § 215.1, paragraphs (e), (g), and (j), by removing the
date “June 1, 2009” and replacing it with “November 28, 2009”.

PART 235—INSPECTION OF PERSONS APPLYING FOR AD-
MISSION

5. The authority for Part 235 continues to read as follows:

Authority: 8 U.S.C. 1101 and note, 1103, 1183, 1185 (pursuant to
E.O. 13323, published January 2, 2004), 1201, 1224, 1225, 1226,
1228, 1365a note, 1379, 1731-32; 8 U.S.C. 1185 note (section 7209 of
Pub. L. 108-458).

§ 235.5 [Amended]

6. Amend § 235.5, paragraph (a), by removing the date “June 1,
2009” and replacing it with “November 28, 2009”.

19 CFR CHAPTER 1—AMENDMENTS
PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES

7. The general authority for part 4 and the specific authority cita-
tion for § 4.7b continue to read as follows:

Authority: 5 U.S.C 301; 19 U.S.C. 66; 1431, 1433, 1434, 1624, 2071
note; 46 U.S.C. App. 3, 91.

Section 4.7b also issued under 8 U.S.C. 1101, 1221;

& & & & &
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§ 4.7b [Amended]

8. Amend § 4.7b, paragraph (a), by removing the date “June 1,
2009” and replacing it with “November 28, 2009”.

PART 122—AIR COMMERCE REGULATIONS

9. The general authority for part 122 and the specific authority ci-
tation for § 122.49a continue to read as follows:

Authority: 5 U.S.C 301; 19 U.S.C. 58b, 66, 1431, 1433, 1436, 1448,
1459, 1590, 1594, 1623, 1624, 1644, 1644a, 2071 note.

& & & & &

Section 122.49a also issued under 8 U.S.C. 1101, 1221, 19 U.S.C.
1431, 49 U.S.C. 44909.

§ 122.49a [Amended]

10. Amend § 122.49a, paragraph (a), by removing the date “June
1, 2009” and replacing it with “November 28, 2009”.

Date: May 21, 2009

JAYSON P. AHERN,
Acting Commissioner,
U.S. Customs and Border Protection.

[Published in the Federal Register, May 28, 2009 [(74 FR 25387)]
e —

Western Hemisphere Travel Initiative: Designation of
Enhanced Driver’s Licenses and Identity Documents Issued
by the States of Vermont and Michigan and the Provinces of

Quebec, Manitoba, British Columbia, and Ontario as

Acceptable Documents to Denote Identity and Citizenship

8 CFR Part 235

CBP Dec. 09-18

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice.

SUMMARY: This notice announces that the Commissioner of U.S.
Customs and Border Protection is designating enhanced driver’s li-
censes and identification documents issued by the States of Vermont
and Michigan and the Canadian Provinces of Quebec, Manitoba,
British Columbia, and Ontario as acceptable documents for purposes
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of the Western Hemisphere Travel Initiative. These documents may
be used to denote identity and citizenship of, as appropriate, U.S. or
Canadian citizens entering the United States from within the West-
ern Hemisphere at land and sea ports of entry.

DATES: This designation is effective on June 1, 2009.

FOR FURTHER INFORMATION CONTACT: Colleen Manaher,
Western Hemisphere Travel Initiative, U.S. Customs and Border
Protection, 1300 Pennsylvania Avenue, NW, Washington, D.C.
20229, 202—-344-1220.

SUPPLEMENTARY INFORMATION:

Background

The Western Hemisphere Travel Initiative

The Intelligence Reform and Terrorism Prevention Act of 2004
(IRTPA), Pub. L. No. 108-458, 118 Stat. 3638 (Dec. 17, 2004), as
amended, provides that upon full implementation, U.S. citizens and
Bermudian, Canadian, and Mexican nationals will be required to
present a passport or such alternative documents as the Secretary of
Homeland Security (Secretary) designates as satisfactorily establish-
ing identity and citizenship when entering the United States. See 8
U.S.C. 1185 note. On April 3, 2008, the Department of Homeland Se-
curity (DHS) and Department of State (DOS) promulgated a joint fi-
nal rule, effective on June 1, 2009, that implements the Western
Hemisphere Travel Initiative (WHTI) at U.S. land and sea ports of
entry. See 73 FR 18384 (the land and sea final rule). The land and
sea final rule specifies the documents that U.S. citizens and nonim-
migrant aliens from Canada, Bermuda, and Mexico will be required
to present when entering the United States at land and sea ports of
entry from within the Western Hemisphere (which includes contigu-
ous territories and adjacent islands of the United States).

Under the land and sea final rule, one type of citizenship and iden-
tity document that U.S. or Canadian citizens may present upon en-
try to the United States is an enhanced driver’s license or identifica-
tion document! (EDL) designated as an acceptable document to
denote identity and citizenship by the Secretary, pursuant to section
7209 of IRTPA, as amended. Section 235.1(d) of title 8 of the Code of
Federal Regulations (CFR), as amended by the WHTI land and sea
final rule, states:

Upon the designation by the Secretary of Homeland Security of an

1The “enhanced driver’s license or identification document” may be in one of two forms,
as decided by the issuing authority, provided that the document (card) denotes identity and
citizenship and meets technical requirements: (1) an enhanced driver’s license or (2) an en-
hanced identity card. The designation “EDL” covers both documents.
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enhanced driver’s license as an acceptable document to denote
identity and citizenship for purposes of entering the United
States, U.S. citizens and Canadians may be permitted to present
these documents in lieu of a passport upon entering or seeking ad-
mission to the United States according to the terms of the agree-
ments entered between the Secretary of Homeland Security and
the entity. The Secretary of Homeland Security will announce, by
publication of a notice in the Federal Register, documents desig-
nated under this paragraph. A list of designated documents will
also be made available to the public.

EDL Programs

DHS is committed to working with the various States of the
United States and the Government of Canada to facilitate the devel-
opment of state and province-issued EDLs as travel documents that
denote identity and citizenship. To establish an EDL program, each
state or province? must enter into an agreement with DHS or U.S.
Customs and Border Protection (CBP) to develop an acceptable EDL
document. Each EDL program is specific to each state or province
based on specific factors, such as the state’s or province’s funding,
technology, and other developments and implementation factors. Ac-
ceptable EDL documents must have compatible technology and secu-
rity criteria, and must respond to CBP’s operational concerns. The
EDL must include technologies that facilitate inspection at ports of
entry. EDL documents also must be issued via a secure process and
include technology that facilitates travel to satisfy WHTI require-
ments.

On an ongoing basis, DHS will announce, by publication of a no-
tice in the Federal Register, that a state’s and/or province’s EDL
has been designated as a WHTI-compliant document for purposes of
entering the United States by land or sea from within the Western
Hemisphere. (See the designations at 73 FR 18421 (April 3, 2008) for
EDLs issued by the State of Washington and at 73 FR 73343 (De-
cember 2, 2008) for EDLs issued by the State of New York.) DHS will
make available to the public a list of the documents designated as
WHTI compliant. A list of states and provinces that issue EDLs is
available at www.getyouhome.gov. The Secretary delegated to the
Commissioner of CBP the authority to designate certain documents
as acceptable border crossing documents for persons arriving in the
United States by land or sea from within the Western Hemisphere,
including state-specific enhanced driver’s licenses and identity docu-
ments and Canadian province-specific enhanced driver’s licenses
and identity documents.

2For a province of Canada, the agreement will be between DHS/CBP and the Canada
Border Services Agency working with and representing the province.
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Vermont EDL Program

Vermont has established a voluntary program to develop enhanced
driver’s licenses and identification cards (EDLs) that would denote
identity and U.S. citizenship. On September 26, 2007, DHS and the
State of Vermont signed a Memorandum of Agreement (MOA) to de-
velop, issue, test, and evaluate EDLs with facilitative technology to
be used for border crossing purposes. On February 15, 2008, CBP ap-
proved the plan outlining the business process for the implementa-
tion of the Vermont EDL program. Under the terms of this MOA and
business plan, Vermont EDLs will be issued only to Vermont resi-
dents that can establish both identity and U.S. citizenship.

Following successful field and technical testing, the Commissioner
of CBP has determined that the EDLs issued by the State of Ver-
mont according to the terms of the above agreement and business
plan meet the requirements of section 7209 of the IRTPA and are ac-
ceptable documents to denote identity and U.S. citizenship for pur-
poses of entering the United States at land and sea ports of entry
from within the Western Hemisphere under the final rule.

Michigan EDL Program

Michigan has established a voluntary program to develop en-
hanced driver’s licenses and identification cards (EDLs) that would
denote identity and U.S. citizenship. On October 13, 2008, DHS and
the State of Michigan signed a Memorandum of Agreement (MOA) to
develop, issue, test, and evaluate EDLs with facilitative technology
to be used for border crossing purposes. On the same date, CBP and
the State of Michigan reached agreement on the plan outlining the
business process for the implementation of the Michigan EDL pro-
gram. Under the terms of this MOA and business plan, Michigan
EDLs will be issued only to Michigan residents that can establish
both identity and U.S. citizenship.

Following successful field and technical testing, the Commissioner
of CBP has determined that the EDLs issued by the State of Michi-
gan according to the terms of the above agreement and business
plan meet the requirements of section 7209 of the IRTPA and are ac-
ceptable documents to denote identity and U.S. citizenship for pur-
poses of entering the United States at land and sea ports of entry
from within the Western Hemisphere under the final rule.

Quebec EDL Program

The Province of Quebec has established a voluntary program to
develop an enhanced driver’s license that would denote identity and
Canadian citizenship. On April 1, 2008, CBP and the Canada Border
Services Agency (CBSA) entered into a Memorandum of Under-
standing Regarding the Use, Disclosure and Storage of Canadian
Enhanced Driver’s License Information relating to CBP’s access to
EDL information for documents, including the Quebec EDL for bor-
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der crossing purposes. On January 16, 2009, following negotiations
between CBP and the Canadian and Quebec governments in Novem-
ber 2008, the CBSA and Citizenship and Immigration Canada trans-
mitted to CBP the Province of Quebec’s official business plan outlin-
ing the approach and process by which the Societe de I'assurance
automobile du Quebec (SAAQ) will make available enhanced driver’s
licenses and identification cards to qualified Canadian citizens resid-
ing in the Province of Quebec. On February 2, 2009, CBP determined
that, contingent upon successful technical testing, SAAQ Driver’s Li-
censes Plus produced in accordance with the Province of Quebec’s
business plan were anticipated to be designated as documents denot-
ing identity and Canadian citizenship for purposes of entering the
United States by land or sea.

Following successful field and technical testing, the Commissioner
of CBP has determined that Driver’s Licenses Plus issued by the
Province of Quebec according to the terms of the business plan ap-
proved by CBP meet the requirements of section 7209 of the IRTPA
and are acceptable documents to denote identity and Canadian citi-
zenship for purposes of entering the United States at land and sea
ports of entry from within the Western Hemisphere under the final
rule.

Manitoba EDL Program

The Province of Manitoba has established a voluntary program to
develop enhanced driver’s licenses and identification cards (EDLs)
that would denote identity and Canadian citizenship. On April 1,
2008, CBP and the CBSA entered into a Memorandum of Under-
standing Regarding the Use, Disclosure and Storage of Canadian
Enhanced Driver’s License Information relating to CBP’s access to
EDL information for documents, including the Manitoba EDL for
border crossing purposes. On June 12, 2008, following negotiations
between CBP and the Canadian and Manitoba governments, the
CBSA and Citizenship and Immigration Canada transmitted to CBP
the Province of Manitoba’s official business plan outlining the ap-
proach and process by which Manitoba will make available EDLs to
qualified Canadian citizens residing in the Province of Manitoba. On
July 3, 2008, CBP determined that, contingent upon successful tech-
nical testing, Manitoba EDL’s produced in accordance with the Prov-
ince of Manitoba’s business plan were anticipated to be designated
as documents denoting identity and Canadian citizenship for pur-
poses of entering the United States by land or sea.

Following successful field and technical testing, the Commissioner
of CBP has determined that the EDLs issued by the Province of
Manitoba according to the terms of the business plan approved by
CBP meet the requirements of section 7209 of the IRTPA and are ac-
ceptable documents to denote identity and Canadian citizenship for
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purposes of entering the United States at land and sea ports of entry
from within the Western Hemisphere under the final rule.

British Columbia EDL Program

The Province of British Columbia has established a voluntary pro-
gram to develop enhanced driver’s licenses and identification cards
(EDLs) that would denote identity and Canadian citizenship. On
April 1, 2008, CBP and the CBSA entered into a Memorandum of
Understanding Regarding the Use, Disclosure and Storage of Cana-
dian Enhanced Driver’s License Information relating to CBP’s access
to EDL information for documents, including the British Columbia
EDL for border crossing purposes. On April 9, 2009, following nego-
tiations between CBP and the Canadian and British Columbia gov-
ernments, the CBSA and Citizenship and Immigration Canada
transmitted to CBP the Province of British Columbia’s official busi-
ness plan outlining the approach and process by which British Co-
lumbia will make available EDLs to qualified Canadian citizens re-
siding in the Province of British Columbia. On April 16, 2009, CBP
determined that, contingent upon successful technical testing, Brit-
ish Columbia’s EDLs produced in accordance with the province’s
business plan were anticipated to be designated as documents denot-
ing identity and Canadian citizenship for purposes of entering the
United States by land or sea.

Following successful field and technical testing, the Commissioner
of CBP has determined that the EDLs issued by the Province of Brit-
ish Columbia according to the terms of the business plan approved
by CBP meet the requirements of section 7209 of the IRTPA and are
acceptable documents to denote identity and Canadian citizenship
for purposes of entering the United States at land and sea ports of
entry from within the Western Hemisphere under the final rule.

Ontario EDL Program

The Province of Ontario has established a voluntary program to
develop enhanced driver’s licenses and identification cards (EDLs).
On April 1, 2008, CBP and CBSA entered into a Memorandum of
Understanding Regarding the Use, Disclosure and Storage of Cana-
dian Enhanced Driver’s License Information relating to CBP’s access
to EDL information for documents, including the Ontario EDL for
border crossing purposes. On May 6, 2009, following negotiations be-
tween the parties, CBSA transmitted to CBP the Province of
Ontario’s official business plan outlining the approach and process
by which Ontario will make available EDLs to qualified Canadian
citizens residing in the Province of Ontario. On May 11, 2009, CBP
determined that, contingent upon successful technical testing,
Ontario EDL’s produced in accordance with the Province of Ontario’s
business plan were anticipated to be designated as documents denot-
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ing identity and Canadian citizenship for purposes of entering the
United States by land or sea.

Following successful field and technical testing, the Commissioner
of CBP has determined that the EDLs issued by the Province of
Ontario according to the terms of the business plan approved by
CBP meet the requirements of section 7209 of the IRTPA and are ac-
ceptable documents to denote identity and Canadian citizenship for
purposes of entering the United States at land and sea ports of entry
from within the Western Hemisphere under the final rule.

Designation

This notice announces that the Commissioner of CBP has desig-
nated the EDLs issued by the States of Vermont and Michigan and
the Provinces of Quebec, Manitoba, British Columbia, and Ontario
as acceptable documents to denote identity and citizenship for pur-
poses of entering the United States at land and sea ports of entry
from within the Western Hemisphere, pursuant to section 7209 of
IRTPA and the final rule, 8 CFR 235.1(d)

Date: May 20, 2009

JAYSON P. AHERN,
Acting Commissioner,
U.S. Customs and Border Protection.

[Published in the Federal Register, May 29, 2009 [(74 FR 25618)]

General Notices
AGENCY INFORMATION COLLECTION ACTIVITIES:

Cargo Container and Road Vehicle Certification for
Transport under Customs Seal

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security

ACTION: 30-Day Notice and request for comments; Extension of an
existing information collection: 1651-0124

SUMMARY: U.S. Customs and Border Protection (CBP) of the De-
partment of Homeland Security has submitted the following infor-
mation collection request to the Office of Management and Budget
(OMB) for review and approval in accordance with the Paperwork
Reduction Act: Cargo Container and Road Vehicle Certification for
Transport under Customs Seal. This is a proposed extension of an in-
formation collection that was previously approved. CBP is proposing
that this information collection be extended with no change to the
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burden hours. This document is published to obtain comments from
the public and affected agencies. This proposed information collec-
tion was previously published in the Federal Register (74 FR
5668-5669) on January 30, 2009, allowing for a 60-day comment pe-
riod. This notice allows for an additional 30 days for public com-
ments. This process is conducted in accordance with 5 CFR 1320.10.

DATES: Written comments should be received on or before June 26,
2009.

ADDRESSES: Interested persons are invited to submit written
comments on the proposed information collection to the Office of In-
formation and Regulatory Affairs, Office of Management and Bud-
get. Comments should be addressed to the OMB Desk Officer for
Customs and Border Protection, Department of Homeland Security,
and sent via electronic mail to oira_submission@omb.eop.gov or
faxed to (202) 395-6974.

SUPPLEMENTARY INFORMATION:

U.S. Customs and Border Protection (CBP) encourages the general
public and affected Federal agencies to submit written comments
and suggestions on proposed and/or continuing information collec-
tion requests pursuant to the Paperwork Reduction Act (Pub. L.104—
13). Your comments should address one of the following four points:

(1) Evaluate whether the proposed collection of information is
necessary for the proper performance of the functions of the
agency/component, including whether the information will
have practical utility;

(2) Evaluate the accuracy of the agencies/components estimate
of the burden of The proposed collection of information, in-
cluding the validity of the methodology and assumptions
used,;

(3) Enhance the quality, utility, and clarity of the information
to be collected; and

(4) Minimize the burden of the collections of information on
those who are to respond, including the use of appropriate
automated, electronic, mechanical, or other technological
collection techniques or other forms of information technol-
ogy, e.g., permitting electronic submission of responses.

Title: Cargo Container and Road Vehicle Certification for Trans-
port Under Customs Seal

OMB Number: 1651-0124

Form Number: None
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Abstract: The information collected is used as part of a voluntary
program to receive internationally-recognized CBP certification that
intermodel container/road vehicles meet the construction require-
ments of international Customs conventions. Such certification fa-
cilitates International trade by reducing intermediate international
controls.

Current Actions: There are no changes to the information collec-

tion. This submission is being made to extend the expiration date.

Type of Review: Extension (without change)

Affected Public: Businesses or other for-profit institutions

Estimated Number of Respondents: 25

Estimated Number of Responses per Respondent: 120

Estimated Number of Responses: 3,000

Estimated Time Per Response: 3.5 hours

Estimated Total Annual Burden Hours: 10,500

If additional information is required contact: Tracey Denning, U.S.
Customs and Border Protection, Office of Regulations and Rulings,
799 9th Street, NW, 7th Floor, Washington, DC. 20229-1177, at 202—
325—-0265.

Dated: May 20, 2009

TRACEY DENNING,
Agency Clearance Officer,
Customs and Border Protection.

[Published in the Federal Register, May 27, 2009 (74 FR 25273)]

B ——
AGENCY INFORMATION COLLECTION ACTIVITIES:

Lien Notice

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security

ACTION: 30-Day Notice and request for comments; Extension of an
existing information collection: 1651-0012

SUMMARY: U.S. Customs and Border Protection (CBP) of the De-
partment of Homeland Security has submitted the following infor-
mation collection request to the Office of Management and Budget
(OMB) for review and approval in accordance with the Paperwork
Reduction Act: Lien Notice. This is a proposed extension of an infor-
mation collection that was previously approved. CBP is proposing
that this information collection be extended with no change to the
burden hours. This document is published to obtain comments from
the public and affected agencies. This proposed information collec-
tion was previously published in the Federal Register (74 FR
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11126) on March 16, 2009, allowing for a 60-day comment period.
This notice allows for an additional 30 days for public comments.
This process is conducted in accordance with 5 CFR 1320.10.

DATES: Written comments should be received on or before June 26,
2009.

ADDRESSES: Interested persons are invited to submit written
comments on the proposed information collection to the Office of In-
formation and Regulatory Affairs, Office of Management and Bud-
get. Comments should be addressed to the OMB Desk Officer for
Customs and Border Protection, Department of Homeland Security,
and sent via electronic mail to oira_submission@omb.eop.gov or
faxed to (202) 395-6974.

SUPPLEMENTARY INFORMATION:

U.S. Customs and Border Protection (CBP) encourages the general
public and affected Federal agencies to submit written comments
and suggestions on proposed and/or continuing information collec-
tion requests pursuant to the Paperwork Reduction Act (Pub. L.104—
13). Your comments should address one of the following four points:

(1) Evaluate whether the proposed collection of information is
necessary for the proper performance of the functions of the
agency/component, including whether the information will
have practical utility;

(2) Evaluate the accuracy of the agencies/components estimate
of the burden of The proposed collection of information, in-
cluding the validity of the methodology and assumptions
used,;

(3) Enhance the quality, utility, and clarity of the information
to be collected; and

(4) Minimize the burden of the collections of information on
those who are to respond, including the use of appropriate
automated, electronic, mechanical, or other technological
collection techniques or other forms of information technol-
ogy, e.g., permitting electronic submission of responses.

Title: Lien Notice

OMB Number: 1651-0012

Form Number: CBP Form-3485

Abstract: The Lien Notice, CBP Form-3485, enables the carriers,
cartmen, and similar businesses to notify CBP that a lien exists
against an individual/business for non-payment of freight charges,
etc., so that CBP will not permit delivery of the merchandise from
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public stores or bonded warehouses until the lien is satisfied or dis-
charged.

Current Actions: There are no changes to the information collec-
tion. This submission is being made to extend the expiration date.

Type of Review: Extension (without change)

Affected Public: Businesses

Estimated Number of Respondents: 112,000

Estimated Number of Annual Responses per Respondent: 1

Estimated Total Annual Responses: 112,000

Estimated Time Per Response: 5 minutes

Estimated Total Annual Burden Hours: 9,296

If additional information is required contact: Tracey Denning, U.S.
Customs and Border Protection, Office of Regulations and Rulings,
799 9th Street, NW, 7th Floor, Washington, DC. 20229-1177, at 202—
325-0265.

Dated: May 20, 2009

TRACEY DENNING,
Agency Clearance Officer,
Customs and Border Protection.

[Published in the Federal Register, May 27, 2009 (74 FR 25271)]

—

AGENCY INFORMATION COLLECTION ACTIVITIES:

Application and Approval to Manipulate, Examine, Sample,
or Transfer Goods

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security

ACTION: 30-Day Notice and request for comments; Extension of an
existing information collection: 1651-0006

SUMMARY: U.S. Customs and Border Protection (CBP) of the De-
partment of Homeland Security has submitted the following infor-
mation collection request to the Office of Management and Budget
(OMB) for review and approval in accordance with the Paperwork
Reduction Act: Application and Approval to Manipulate, Examine,
Sample, or Transfer Goods. This is a proposed extension of an infor-
mation collection that was previously approved. CBP is proposing
that this information collection be extended with no change to the
burden hours. This document is published to obtain comments from
the public and affected agencies. This proposed information collec-
tion was previously published in the Federal Register (74 FR
11124-11125) on March 16, 2009, allowing for a 60-day comment pe-
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riod. This notice allows for an additional 30 days for public com-
ments. This process is conducted in accordance with 5 CFR 1320.10.

DATES: Written comments should be received on or before June 26,
2009.

ADDRESSES: Interested persons are invited to submit written
comments on the proposed information collection to the Office of In-
formation and Regulatory Affairs, Office of Management and Bud-
get. Comments should be addressed to the OMB Desk Officer for
Customs and Border Protection, Department of Homeland Security,
and sent via electronic mail to oira_submission@omb.eop.gov or
faxed to (202) 395-6974.

SUPPLEMENTARY INFORMATION:

U.S. Customs and Border Protection (CBP) encourages the general
public and affected Federal agencies to submit written comments
and suggestions on proposed and/or continuing information collec-
tion requests pursuant to the Paperwork Reduction Act (Pub. L.104—
13). Your comments should address one of the following four points:

(1) Evaluate whether the proposed collection of information is
necessary for the proper performance of the functions of the
agency/component, including whether the information will
have practical utility;

(2) Evaluate the accuracy of the agencies/components estimate
of the burden of The proposed collection of information, in-
cluding the validity of the methodology and assumptions
used,;

(3) Enhance the quality, utility, and clarity of the information
to be collected; and

(4) Minimize the burden of the collections of information on
those who are to respond, including the use of appropriate
automated, electronic, mechanical, or other technological
collection techniques or other forms of information technol-
ogy, e.g., permitting electronic submission of responses.

Title: Application and Approval to Manipulate, Examine, Sample,
or Transfer Goods

OMB Number: 1651-0006

Form Number: CBP Form-3499

Abstract: CBP Form-3499 is prepared by importers or consign-
ees as an application to request examination, sampling, or transfer
of merchandise under CBP supervision. This form is also an applica-
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tion for the manipulation of merchandise in a bonded warehouse,
and for abandonment or destruction of merchandise.

Current Actions: There are no changes to the information collec-
tion. This submission is being made to extend the expiration date.

Type of Review: Extension (without change)

Affected Public: Businesses

Estimated Number of Responses: 151,140

Estimated Time Per Response: 6 minutes

Estimated Total Annual Burden Hours: 15,114

If additional information is required contact: Tracey Denning, U.S.
Customs and Border Protection, Office of Regulations and Rulings,
799 9th Street, NW, 7th Floor, Washington, DC. 20229-1177, at 202—
325-0265.

Dated: May 21, 2009

TRACEY DENNING,
Agency Clearance Officer,
Customs and Border Protection.

[Published in the Federal Register, May 27, 2009 (74 FR 25272)]

B ———

Notice of Cancellation of Customs Broker Licenses

AGENCY: U.S. Customs and Border Protection, U.S. Department of
Homeland Security

ACTION: General Notice

SUMMARY: Pursuant to section 641 of the Tariff Act of 1930, as
amended, (19 USC 1641) and the Customs Regulations (19 CFR
111.51), the following Customs broker licenses and all associated
permits are cancelled without prejudice.

Name License # Issuing Port
David Cheng 09053 New York
Christa Ciaccio 09229 New York
James Cheer 09666 Los Angeles
Robert H. Chamberlin 06146 Los Angeles
Lily N. Tsong 13325 Los Angeles
Gary M. Teller 11855 Atlanta

Edgar Cook 03771 Portland, Maine
Alberto del Cerro 04324 Miami

Philip T. Hill 13123 Miami
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Name License # Issuing Port
Vision Companies, Inc. 23103 Los Angeles
Vantage International 92003 Los Angeles

Forwarding, Ltd.
DATED: May 20, 2009

DANIEL BALDWIN,
Assistant Commissioner,
Office of International Trade.

[Published in the Federal Register, May 28, 2009 [(74 FR 25571)]

e ——

Notice of Cancellation of Customs Broker License Due to Death of
the License Holder

AGENCY: U.S. Customs and Border Protection, U.S. Department of
Homeland Security

ACTION: General Notice

SUMMARY: Notice is hereby given that, pursuant to Title 19 of the
Code of Federal Regulations at section 111.51(a), the following indi-
vidual Customs broker licenses and any and all permits have been
cancelled due to the death of the broker:

Name License # Port Name
William C. Cain 03126 Laredo
Robert W. Dugan 11731 New York
Rasa Szepelak 14316 Chicago

DATED: May 20, 2009

DANIEL BALDWIN,
Assistant Commissioner,
Office of International Trade.

[Published in the Federal Register, May 28, 2009 [(74 FR 25571)]
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DISTRIBUTION OF CONTINUED DUMPING AND SUBSIDY
OFFSET TO AFFECTED DOMESTIC PRODUCERS

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of intent to distribute offset for Fiscal Year 2009.

SUMMARY: Pursuant to the Continued Dumping and Subsidy Off-
set Act of 2000, this document is U.S. Customs and Border Protec-
tion’s notice of intent to distribute assessed antidumping or
countervailing duties (known as the continued dumping and subsidy
offset) for Fiscal Year 2009 in connection with countervailing duty
orders, antidumping duty orders, or findings under the Antidumping
Act of 1921. This document sets forth the case name and number of
each order or finding for which funds may become available for dis-
tribution, together with the list of affected domestic producers, based
on the list supplied by the United States International Trade Com-
mission (USITC) associated with each order or finding, who are po-
tentially eligible to receive a distribution. This document also pro-
vides the instructions for affected domestic producers (and anyone
alleging eligibility to receive a distribution) to file certifications to
claim a distribution in relation to the listed orders or findings.

DATES: Certifications to obtain a continued dumping and subsidy
offset under a particular order or finding must be received by July
28, 2009. Any certification received after July 28, 2009 will be de-
nied, making claimants ineligible for the distribution.

ADDRESS: Certifications and any other correspondence (whether
by mail, or an express or courier service) should be addressed to the
Assistant Commissioner, Office of Finance, U.S. Customs and Border
Protection, Revenue Division, Attention: Melissa Edwards, 6650
Telecom Drive, Suite 100, Indianapolis, IN, 46278.

FOR FURTHER INFORMATION CONTACT: For general ques-
tions regarding preparation of -certifications, contact Melissa
Edwards, Revenue Division, (317) 614-4462. For questions regard-
ing legal aspects, contact Elizabeth Doyle, Office of International
Trade, Regulations and Rulings, (202) 325-0053.

SUPPLEMENTARY INFORMATION:

Background

The Continued Dumping and Subsidy Offset Act of 2000 (CDSOA)
was enacted on October 28, 2000, as part of the Agriculture, Rural
Development, Food and Drug Administration, and Related Agencies
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Appropriations Act, 2001 (the“Act”). The provisions of the CDSOA
are contained in title X (§§ 1001-1003) of the Act.

The CDSOA, in § 1003 of the Act, amended title VII of the Tariff
Act of 1930, as amended, by adding a new § 754 (codified at 19
U.S.C. 1675¢) in order to provide that assessed duties received pur-
suant to a countervailing duty order, an antidumping duty order, or
a finding under the Antidumping Act of 1921 will be distributed to
affected domestic producers for certain qualifying expenditures that
these producers incur after the issuance of such an order or finding.
The term “affected domestic producer” means any manufacturer,
producer, farmer, rancher or worker representative (including asso-
ciations of such persons) who:

(A) Was a petitioner or interested party in support of a petition
with respect to which an antidumping order, a finding un-
der the Antidumping Act of 1921, or a countervailing duty
order that has been entered,

(B) Remains in operation continuing to produce the product
covered by a countervailing duty order, an antidumping
duty order, or a finding under the Antidumping Act of 1921,
and

(C) If a company, has not been acquired by another company or
business that is related to a company that opposed the an-
tidumping or countervailing duty investigation that led to
the order or finding, e.g., opposed the petition or otherwise
presented evidence in opposition to the petition.

The distribution that these parties may receive is known as the con-
tinued dumping and subsidy offset.

Section 7601(a) of the Deficit Reduction Act of 2005 repealed 19
U.S.C. 1675c. According to § 7701 of the Deficit Reduction Act, the
repeal takes effect as if enacted on October 1, 2005. However,
§ 7601(b) provided that all duties collected on an entry filed before
October 1, 2007, shall be distributed as if 19 U.S.C. 1675¢ had not
been repealed by § 7601(a).

Consequently, the full impact of the CDSOA repeal on amounts
available for distribution may be delayed for several years. First,
money collected on an entry filed before October 1, 2007, will con-
tinue to be subject to the distribution procedures under former
§ 1675c. Second, the antidumping and countervailing duty on an en-
try is not available for distribution until the entry is liquidated pur-
suant to the direction of the Department of Commerce and the duty
is collected and deposited into the special account; therefore, the dis-
tribution process will continue until all entries made before October
1, 2007, are liquidated and the antidumping and countervailing du-
ties are collected. Because of the statutory constraints in the assess-
ments of antidumping and countervailing duties, the distribution
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process will be continued for an undetermined period; however, the
amount of money available for distribution can be expected to dimin-
ish over time. It should also be noted that amounts distributed may
be subject to recovery as a result of reliquidations, court actions, ad-
ministrative errors, and other reasons.

List of Orders or Findings and Affected Domestic Producers

It is the responsibility of the U.S. International Trade Commission
(USITC) to ascertain and timely forward to U.S. Customs and Bor-
der Protection (CBP) a list of the affected domestic producers that
are potentially eligible to receive an offset in connection with an or-
der or finding. In this regard, it is noted that the USITC has sup-
plied CBP with the list of individual antidumping and countervailing
duty cases, and the affected domestic producers associated with each
case who are potentially eligible to receive an offset. This list ap-
pears at the end of this document.

Recent decisions by the courts have interpreted various provisions
of the CDSOA, particularly those related to the definition of the
term “affected domestic producer.” In both SKF USA Inc. v. United
States, 451 F. Supp. 2d 1355 (Ct. Int’l Trade 2006), and PS Chez
Sidney, L.L.C. v. United States, 502 F. Supp. 2d 1318, 1325 (Ct. Int’l
Trade 2007), the U.S. Court of International Trade (CIT) held that
the CDSOA’s support requirement was unconstitutional and severed
this requirement for eligibility and remanded the matters to the
USITC and CBP to review their decisions regarding CDSOA distri-
butions. Both cases have been appealed. The CIT subsequently af-
firmed the USITC and CBP remand actions for both cases in SKF
USA Inc. v. United States, 502 F. Supp. 2d 1325 (Ct. Int’l Trade
2007), and PS Chez Sidney, L.L.C. v. United States, 558 F. Supp. 2d
1370 (Ct. Int’l Trade 2008). SKF was recently reversed by the Court
of Appeals for the Federal Circuit (CAFC) in SKF USA, Inc. v
United States, 556 F. 3d 1337 (Fed. Cir. 2009). The CAFC held that
the CDSOA’s support requirement did not violate either the First
Amendment or the Fifth Amendment. However, this decision may be
subject to further judicial review. The CIT’s decision in PS Chez
Sydney, L.L.C. has been appealed to the CAFC, and the appeal has
been stayed pending final disposition of SKF.

In another relevant court case, Pat Huval Restaurant & Oyster
Bar, Inc. v. United States, 547 F. Supp. 2d 1352 (Ct. Int’l Trade
2008), the CIT held that a domestic producer’s failure to file timely
certifications in certain fiscal years was not necessarily a bar to
seeking judicial review for disbursements made within two years of
filing suit because “Customs could have done nothing but reject
them.” That litigation is ongoing.

As a result of these decisions and a number of other pending cases,
CBP has calculated and withheld from distribution an amount corre-
sponding to the pro-rata share of all domestic producers who have
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filed timely and facially accurate certifications starting in 2006, de-
spite the fact that some claimants may not have appeared on the
ITC list. Therefore, at a minimum, even under the relevant court de-
cisions, it would not have been futile for domestic producers not ap-
pearing on the ITC list to file certifications starting in fiscal year
2006. CBP will determine the proper recipients of these funds once
certain legal issues are resolved. As a result, domestic producers who
are not on the USITC list but believe they nonetheless are eligible
for a CDSOA distribution under one or more antidumping and/or
countervailing duty cases are required, as are all potential claimants
that expressly appear on the list, to file their certification(s) within
60 days after this notice is published. Certifications that are not
timely filed within the requisite 60 days will be summarily denied.

The CAFC ruled in Canadian Lumber Trade Alliance v. United
States, 517 F. 3d 1319 (Fed. Cir. 2008), cert. denied sub nom. United
States Steel v. Canadian Lumber Trade Alliance, 129 S. Ct. 344
(2008), that CBP was not authorized to distribute such antidumping
and countervailing duties to the extent they were derived from goods
from countries that are parties to the North American Free Trade
Agreement (NAFTA). Due to this decision, CBP will no longer list
cases related to NAFTA on the Preliminary Amounts Available re-
port, and no distributions will be issued on these cases.

Regulations Implementing the CDSOA

It is noted that CBP published Treasury Decision (T.D.) 01-68
(Distribution of Continued Dumping and Subsidy Offset to Affected
Domestic Producers) in the Federal Register (66 FR 48546) on
September 21, 2001, which was effective as of that date, in order to
implement the CDSOA. The final rule added a new subpart F to part
159 of title 19, Code of Federal Regulations (19 CFR part 159, sub-
part F (§§ 159.61-159.64)). More specific guidance regarding the fil-
ing of certifications is provided in this notice in order to aid affected
domestic producers and other domestic producers alleging eligibility
(“claimants” or “domestic producers”).

Notice of Intent to Distribute Offset

This document announces that CBP intends to distribute to af-
fected domestic producers the assessed antidumping or countervail-
ing duties that are available for distribution in Fiscal Year 2009 in
connection with those antidumping duty orders or findings or
countervailing duty orders that are listed in this document. Section
159.62(a) of title 19 (19 CFR 159.62(a)) provides that CBP will pub-
lish such a notice of intention to distribute assessed duties at least
90 calendar days before the end of a fiscal year. Failure to publish
the notice at least 90 calendar days before the end of the fiscal year
will not impact an affected domestic producer’s obligation to file a
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timely certification within 60 days after the notice is published. See,
Dixon Ticonderoga v. United States, 468 F.3d 1353, 1354 (Fed. Cir.
2006).

Certifications; Submission and Content

To obtain a distribution of the offset under a given order or find-
ing, an affected domestic producer (and anyone alleging eligibility to
receive a distribution) must submit a certification for each order or
finding under which a distribution is sought, to CBP, indicating their
desire to receive a distribution. To be eligible to obtain a distribution,
certifications must be received by CBP no later than 60 calendar
days after the date of publication of this notice of intent to distribute
in the Federal Register. All certifications not received by the 60th
day will not be eligible to receive a distribution.

As required by 19 CFR 159.62(b), this notice provides the case
name and number of the order or finding concerned, as well as the
specific instructions for filing a certification under § 159.63 to claim
a distribution. Section 159.62(b) also provides that the dollar
amounts subject to distribution that are contained in the Special Ac-
count for each listed order or finding are to appear in this notice.
However, these dollar amounts were not available in time for inclu-
sion in this publication. The preliminary amounts will be posted on
the CBP Web site (http:/ / www.cbp.gov). However, the final amounts
available for disbursement may be higher or lower than the prelimi-
nary amounts.

CBP will provide general information to claimants regarding the
preparation of certification(s). However, it remains the sole responsi-
bility of the domestic producer to ensure that the certification is cor-
rect, complete, and accurate so as to demonstrate the eligibility of
the domestic producer for the distribution requested. Failure to en-
sure that the certification is correct, complete, and accurate as pro-
vided in this notice will result in the domestic producer not receiving
a distribution.

Specifically, to obtain a distribution of the offset under a given or-
der or finding, each potential claimant must timely submit a certifi-
cation containing the required information detailed below as to the
eligibility of the domestic producer to receive the requested distribu-
tion and the total amount of the distribution that the domestic pro-
ducer is claiming. Certifications should be submitted to the Assis-
tant Commissioner, Office of Finance, U.S. Customs and Border
Protection, Revenue Division. The certification must enumerate the
qualifying expenditures incurred by the domestic producer since the
issuance of an order or finding and it must demonstrate that the do-
mestic producer is eligible to receive a distribution as an affected do-
mestic producer or allege another basis for eligibility.

A successor to a company that was an affected domestic producer
at the time of acquisition should consult 19 CFR 159.61(b)(1)(i). We
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note that the successor company may assume joint and several li-
ability for the return of any overpayments arising under
§ 159.64(c)(3) that were previously paid to the predecessor. CBP
may require the successor company to provide documents to support
its eligibility to receive a distribution as set out in § 159.63(d).

A member company (or its successor) of an association that ap-
pears on the list of affected domestic producers in this notice, where
the member company itself does not appear on this list, should con-
sult 19 CFR 159.61(b)(1)(i1). Specifically, for a certification under 19
CFR 159.61(b)(1)(i1), the claimant must name the association of
which it is a member and specifically establish that it was a member
of the association at the time the association filed the petition with
the USITC and establish that the company is a current member of
the association. In order to promote accurate filings and more effi-
ciently process the distributions, we offer the following guidance. If
claimants are members of an association but the association does not
file on their behalf, each association will need to provide their mem-
bers with a statement which contains notarized company specific in-
formation including dates of membership, and an original signature
from an authorized representative of the association. An association
filing a certification on behalf of a member must also provide a
power of attorney or other evidence of legal authorization from each
of the domestic producers it is representing. An association filing a
certification on behalf of a member is responsible for verifying the
accuracy of the member’s financial records, which support their
claim, and is responsible for that certification. Any association filing
a certification on behalf of a member is responsible for verifying the
legal sufficiency and accuracy of the member’s financial records,
which support the claim and may be liable for repayment of any
claim found to have been paid in error.

The association may file a certification in its own right to claim an
offset for that order or finding, but its qualifying expenditures would
be limited to those expenditures that the association itself has in-
curred after the date of the order or finding in connection with the
particular case.

As provided in 19 CFR 159.63(a), certifications to obtain a distri-
bution of an offset must be received by CBP no later than 60 calen-
dar days after the date of publication of the notice of intent in the
Federal Register. All certifications received after the 60-day dead-
line will be summarily denied, making claimants ineligible for the
distribution regardless of whether or not they appeared on the
USITC list.

A list of all certifications received will be published on the CBP
website shortly after the receipt deadline. This publication will not
confirm acceptance or validity of the certification, but merely receipt
of the certification. Due to the high volume of certifications, CBP is
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unable to respond to individual telephone or written inquiries re-
garding the status of a certification appearing on the list.

While there is no required format for a certification, CBP has de-
veloped a standard certification form to aid claimants in filing certi-
fications. The certification form is available at www.pay.gov under
Public Form Name entitled CDSOA. The certification form also fol-
lows this Federal Register Notice. The certification form can be
submitted electronically through www.pay.gov or by mail. All certifi-
cations not submitted electronically must include original signa-
tures.

Regardless of the format for a certification, per 19 CFR 159.63(b),
the certification must contain the following information:

1. The date of this Federal Register notice;

2. The Commerce case number;

3. The case name (producer/country);

4. The name of the domestic producer and any name qualifier, if
applicable (for example, any other name under which the do-
mestic producer does business or is also known);

5. The mailing address of the domestic producer (if a post office
box, the physical street address must also appear) including, if
applicable, a specific room number or department;

6. The Internal Revenue Service (IRS) number (with suffix) of the
domestic producer, employer identification number, or social se-
curity number, as applicable;

7. The specific business organization of the domestic producer
(corporation, partnership, sole proprietorship);

8. The name(s) of any individual(s) designated by the domestic
producer as the contact person(s) concerning the certification,
together with the phone number(s), mailing address, and, if
available, facsimile transmission number(s) and electronic mail
(e-mail) address(es) for the person(s). Correspondence from
CBP will be directed to the designated contact(s) by either mail
or phone or both;

9. The total dollar amount claimed;

10. The dollar amount claimed by category, as described in the

section below entitled “Amount Claimed for Distribution”;

11. A statement of eligibility, as described in the section below en-

titled “Eligibility to Receive Distribution”; and

12. For certifications not submitted electronically through www.

pay.gov, an original signature by an individual legally autho-
rized to bind the producer.

Qualifying Expenditure Which May Be Claimed for Distribu-
tion

Qualifying expenditures which may be offset by a distribution of
assessed antidumping and countervailing duties encompass those
expenditures that are incurred by the domestic producer after issu-
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ance of an antidumping duty order or finding or a countervailing
duty order, and prior to its termination, provided that such expendi-
tures fall within certain categories. The repeal language parallels
the termination of an order. Therefore, for duty orders or findings
that have not been previously revoked, expenses must be incurred
before October 1, 2007, to be eligible for offset. For duty orders or
findings that have been revoked, expenses must be incurred before
the effective date of the revocation to be eligible for offset. For ex-
ample, assume for case A-331-802 certain frozen warm-water
shrimp and prawns from Ecuador, that the order date is February 1,
2005 and that the revocation effective date is August 15, 2007. In
this case, eligible expenditures would have to be incurred between
February 1, 2005 and August 15, 2007.

For the convenience and ease of the domestic producers, CBP is
providing guidance on what the agency takes into consideration
when making a calculation for each of the following categories: (1)
Manufacturing facilities (Any facility used for the transformation of
raw material into a finished product that is the subject of the related
order or finding); (2) Equipment (Goods that are used in a business
environment to aid in the manufacturing of a product that is the
subject of the related order or finding); (3) Research and develop-
ment (Seeking knowledge and determining the best techniques for
production of the product that is the subject of the related order or
finding); (4) Personnel training (Teaching of specific useful skills to
personnel, that will improve performance in the production process
of the product that is the subject of the related order or finding); (5)
Acquisition of technology (Acquisition of applied scientific knowledge
and materials to achieve an objective in the production process of the
product that is the subject of the related order or finding); (6) Health
care benefits for employees paid for by the employer (Health care
benefits paid to employees who are producing the specific product
that is the subject of the related order or finding); (7) Pension ben-
efits for employees paid for by the employer (Pension benefits paid to
employees who are producing the specific product that is the subject
of the related order or finding); (8) Environmental equipment, train-
ing, or technology (Equipment, training, or technology used in the
production of the product that is the subject of the related order or
finding, that will assist in preventing potentially harmful factors
from impacting the environment); (9) Acquisition of raw materials
and other inputs (Purchase of unprocessed materials or other inputs
needed for the production of the product that is the subject of the re-
lated order or finding); and (10) Working capital or other funds
needed to maintain production (Assets of a business that can be ap-
plied to its production of the product that is the subject of the related
order or finding).
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Amount Claimed for Distribution

In calculating the amount of the distribution being claimed as an
offset, the certification must indicate: (1) The total amount of any
qualifying expenditures previously certified by the domestic pro-
ducer, and the amount certified by category; (2) The total amount of
those expenditures which have been the subject of any prior distri-
bution for the order or finding being certified under 19 U.S.C. 1675c;
and (3) The net amount for new and remaining qualifying expendi-
tures being claimed in the current certification (the total amount
previously certified as noted in item “(1)” above minus the total
amount that was the subject of any prior distribution as noted in
item “2)” above). In accordance with 19 CFR 159.63(b)(2)(i)-
(b)(2)(iii), CBP will deduct the amount of any prior distribution from
the producer’s claimed amount for that case. Total amounts dis-
bursed by CBP under the CDSOA for Fiscal Years 2001 through 2008
are available on the CBP website.

Additionally, under 19 CFR 159.61(c), these qualifying expendi-
tures must be related to the production of the same product that is
the subject of the order or finding, with the exception of expenses in-
curred by associations which must be related to a specific case.

Eligibility To Receive Distribution

As noted, the certification must contain a statement that the do-
mestic producer desires to receive a distribution and is eligible to re-
ceive the distribution as an affected domestic producer or on another
legal basis. Also, the domestic producer must affirm that the net
amount certified for distribution does not encompass any qualifying
expenditures for which distribution has previously been made (19
CFR 159.63(b)(3)(1)).

Furthermore, under 19 CFR 159.63(b)(3)(i1), where a domestic pro-
ducer files a separate certification for more than one order or finding
using the same qualifying expenditures as the basis for distribution
in each case, each certification must list all the other orders or find-
ings where the producer is claiming the same qualifying expendi-
tures.

Moreover, as required by 19 U.S.C. 1675c¢(b)(1) and 19 CFR
159.63(b)(3)(iii), the certification must include information as to
whether the domestic producer remains in operation at the time the
certifications are filed and continues to produce the product covered
by the particular order or finding under which the distribution is
sought. If a domestic producer is no longer in operation, or no longer
produces the product covered by the order or finding, the producer
will not be considered an affected domestic producer entitled to re-
ceive a distribution.

In addition, as required by 19 U.S.C 1675c¢(b)(5) and 19 CFR
159.63(b)(3)(iii), the domestic producer must state whether it has
been acquired by a company that opposed the investigation or was
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acquired by a business related to a company that opposed the inves-
tigation. If a domestic producer has been so acquired, the producer
will not be considered an affected domestic producer entitled to re-
ceive a distribution. However, CBP may not make a final decision re-
garding a claimant’s eligibility to receive funds until certain legal is-
sues which may affect that claimant’s eligibility are resolved. In
these instances, CBP may withhold an amount of funds correspond-
ing to the claimant’s alleged pro rata share of funds from distribu-
tion pending the resolution of those legal issues.

The certification must be executed and dated by a party legally au-
thorized to bind the domestic producer and it must state that the in-
formation contained in the certification is true and accurate to the
best of the certifier’s knowledge and belief under penalty of law, and
that the domestic producer has records to support the qualifying ex-
penditures being claimed (see section below entitled “Verification of
Certification”).

Moreover as provided in 19 CFR 159.64(b)(3), overpayments to af-
fected domestic producers are recoverable by CBP and CBP reserves
the right to use all available collection tools to recover overpay-
ments. Overpayments may occur for a variety of reasons such as
reliquidations, court actions, and administrative errors.

Review and Correction of Certification

A certification that is submitted in response to this notice of distri-
bution and received within 60 calendar days after the date of publi-
cation of the notice in the Federal Register may, at CBP’s sole dis-
cretion, be subject to review before acceptance to ensure that all
informational requirements are complied with and that any amounts
set forth in the certification for qualifying expenditures, including
the amount claimed for distribution, appear to be correct. A certifica-
tion that is found to be materially incorrect or incomplete will be re-
turned to the domestic producer within 15 business days after the
close of the 60 calendar-day filing period, as provided in 19 CFR
159.63(c). CBP must receive a corrected certification from the domes-
tic producer and/or an association filing on behalf of an association
member within 10 business days from the date of the original denial
letter. Failure to receive a corrected certification within 10 business
days will result in denial of the certification at issue. It is the sole
responsibility of the domestic producer to ensure that the certifica-
tion is correct, complete, and satisfactory so as to demonstrate the
eligibility of the domestic producer to the distribution requested.
Failure to ensure that the certification is correct, complete, and sat-
isfactory will result in the domestic producer not receiving a distri-
bution.
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