List of Questions from the Role of the Broker Webinar

September 20, 2012

Note: Participant names have been removed to protect privacy. Questions have been modified to remove typos, correct spelling and punctuation, and call out acronyms.
Substantive questions and comments are presented here for the public to view without CBP response. 
Questions containing inappropriate content are not reproduced here.

See the full webinar recording here: http://cbp.gov/xp/cgov/trade/trade_transformation/broker_role/brokerregs.xml
Webinar technical issues
My volume is up all the way on the computer, but nothing is coming through. 

I can hear but I’m getting a lot of audio feedback. 

Why is the audio garbled?
Make sure that the volume is turned up on your computer and that the mute button is not engaged. If this still does not work, use the call-in number. Make sure you mute your computer when you are on the phone or you will experience a lot of feedback. We have only 125 telephone ports and upwards of 500 participants, so please call in only if your sound is not working on your computer. Regrettably, if the audio is garbled, this is probably an issue with the speakers on your computer or your internet connection, and CBP is unable to fix this problem from our end.

Can the listeners ask verbal questions?

Not during these large webinars. We have been averaging 300 participants per webinar and only have 125 telephone ports. We must keep those on the telephone on mute or else the background noise (typing, talking, phone ringing, hold music) overwhelms the webinar. Please ask your questions and make your comments using the chat function on the webinar. 

Will the slides be posted to website? 
What part of the website will this be posted to? 
Will this be rebroadcast? 
Where can I find the first webinar?
Will there be a Q&A format on the website on this?
Is it possible to get a copy of the closed caption text at a later date?

You can find all webinar recordings and supporting documents under the Trade Transformation part of our website:

http://www.cbp.gov/xp/cgov/trade/trade_transformation/brokerregs.xml
Can you please give us the email address where to send you the request for the Trade Updates link?

Here is the link to subscribe to Trade Updates: https://public.govdelivery.com/accounts/USDHSCBP/subscriber/new?category_id=USDHSCBP_TO 
Please send comments, questions, and requests regarding the webinars and the Role of the Broker Trade Transformation Initiative to RoleoftheBroker@cbp.dhs.gov
Should I be able to see questions as others are sending them in? I can see names of others typing but cannot see their questions.

CBP does not display the questions because they are overly distracting for both the viewers and the host and because we would like to protect participant anonymity. Additionally, some content was not appropriate for viewing. We are summarizing the substantive questions in subsequent sections of this document.

Webinar polls

I’m curious to know how many people on the call are brokers working directly for importers, consultants, or brokers working for brokerage companies. Can you do a poll?

This was an excellent suggestion from the June 7th webinar. CBP conducted a poll during this webinar to get a “snapshot” of our participants. Note that there were approximately 390 participants in this webinar.
	Responses
	Description

	54
	Broker that works for a customs brokerage and is neither owner or permit holder

	61
	Broker that is not the owner but holds the permit for a customs brokerage

	24
	Broker that is employed by an importer

	27
	Broker that owns a customs broker operation

	9
	Employee of a broker

	10
	Importer

	4
	Broker that is none of the above

	11
	CBP employee

	4
	Other

	6
	Broker that is an independent consultant

	1
	Non-broker freight forwarder

	0
	Broker that is employed by a customs broker but is implanted in an importer’s office

	3
	Broker that is employed by a consulting company

	1
	Other government employee

	215
	Total responses


Disclaimer: CBP conducted a non-scientific user poll. Results are not statistically valid and cannot be assumed to reflect the views of all webinar participants as a group or the general population.

If you are a broker/brokerage, how many entries do you file annually?

· Less than 100 (very small)

5


· 100 to 100,000 (small)

71
· 100,000 to 1 million (medium)

23
· Over 1 million (large)

10
· Do not know

5

Questions received

Many participants asked for the link to the Broker Management Handbook.

http://www.cbp.gov/linkhandler/cgov/trade/legal/directives/broker_handbook.ctt/broker_handbook.pdf
If you have in writing that they want you to rate it a certain way, would that help to access the penalty to the correct party?

It’s aiding and abetting under 1592.

We are an importer looking at direct filing. Is there somewhere we can look that shows common errors that we can review to make sure we do not commit those errors?

I will give you an example of the consistency issue being discussed. Yesterday we received a local notification in the port of Houston that for their port only they are modifying the PEA Form to include a QUOTA box. Now we need to manage a separate PEA Form only for Houston and different from what is on CBP’s website. What if other ports follow with special PEA forms? We are expected to manage multiple versions. Gets difficult with RLF transactions for one location to try to manage.

What if the importer insisted [upon using] the HTS they provided. What do you suggest the broker do? Turn down the business? 

As an importer, we encourage questions from brokers but in the end, the final decision on classification is ours and the broker is expected to make entry as directed. They should not be held accountable for our decisions, especially as we are responsible under reasonable care. That sounds like double-dipping.

Would the change in regulation include guidelines on mitigation guidelines and amounts including cancellation or closing of case, or is this subjective to the paralegal who handles the case?

In reality, if the importer has some experience with other broker and insisted why and how our interpretation is different than other broker and especially not to want to give us the info of OGA [other government agencies] because the former broker has never requested nor informed, it is very difficult for a new broker to deal with. 

It seems pretty loose as to when CBP decides when a single first time offense rises to the level of the moving target of egregious and not requiring normal steps for educating the broker, thus going directly to penalty versus when you go through warning letters etc., before going to penalty. People are HUMAN and “errors” occur. If it is an “error” as opposed to intentional misconduct the CBP should not go directly to penalty.

Your comment on the type of error makes a difference [and] opens the door for a very subjective decision on future penalty cases. Some ports have a reputation for being very aggressive for penalties and this is a concern for the brokerage community.

YES we/I want you to underscore the value of our hard and well-earned federal licenses. 

What would be some of the criteria for Performance Based? Would each broker have a “scorecard” comprised of various quality indicators? And if we maintain a high performance level, I would think it would be a mitigating factor and make it more unlikely that a port could issue a penalty.

Have you considered converting the ten factors to mitigating factors?

Go with case by case as mentioned earlier, but also do deeper and better/frequent audits. This will not only help motivate all to do what they should be doing, it also helps move the “Professionalism” goals of these calls. Current audits are poor and do not really look/find the real issues.

Are you going to review the processes for revocations and suspensions of broker licenses in this or future discussions?

An importer is ultimately responsible for the proper classification of their merchandise. If the importer wants their merchandise classified under what the broker believes to be an incorrect tariff to avoid ADD/CVD would the broker be held liable for an “incorrect entry” or not providing responsible supervision? 

What about when there are joint accomplices with regards to SEB’s? Meaning CBP and the broker together.

Once the revised regulations are drafted would there be a chance for the broker community to provide opinion on it before enactment?

Please comment on the importer responsibility for classification as it relates to broker errors on an entry.

Does CBP believe that broker who is working for an importer who may or may not be a self-filer at risk for a penalty under 1641 for failure to exercise responsible supervision and control or would that individual be potentially liable under 1592?

How will CBP determine fault on an entry error (broker vs. importer)? Keeping in mind, brokers are very reliant upon information provided to them by the importer.

If the reasonable care standards are revised, how will CBP ensure consistent application across ports? Today there are ports that are known for the “parking ticket” approach to penalties.

Is there a difference in responsibility between someone that is licensed and has a permit in a port and is doing entries for their employer’s clients or their employer becoming a customs broker?
Performance that’s port specific would be detrimental to national permit holders. If we file 2 entries at a remote port and 1 entry is rejected or has a Census warning that would be 50% error rate on that port.

Would it be safe to say that the performance issue would be universal, or would it be different for different ports subject to their interpretation?

Big box brokers—where do they fit into this? How can multi-informal processors obtain and maintain “meaningful” relationships with these ECCF carriers?

Have you considered a combination of performance based and a review that includes the 10 elements?

Would brokers be audited just as importers are?

My concern with [a] performance based system is that my company is considered a small broker so we do not have compliance reports issued to our company.

Is there a quantitative measurement that prompts a broker’s audit, or can it be solely on subjective decision by a CBP officer? And is information that prompts an audit available via freedom of Info [FOIA]?

What is your time frame for drafting to NPRM?

I don’t think that disregarding the factors of responsible supervision should be excluded. Those factors should continue to be considered when assessing penalties. Have you considered a multiple view that includes those factors at the broker that encourage or discourage the due diligence when discussing penalty assessment?

One of the [issues] deserv[ing] more dialogue relates to transmission of data. In today’s world the importer may provide data to the broker electronically with the expectation that the broker will use that data as the entry data. Will CBP view this type of relationship between the broker and importer differently that in a more traditional relationship where the broker is providing guidance to the importer? In this instance what the importer is saying is that I am responsible for the data submitted so I am providing it to you whether you agree with the HTS for example or not please submit on my behalf. 

As we are an importer, and we are doing in-house entry for filing an entry do we have to have a licensed broker?
Why is a broker issued a penalty when CBP has lost the original documents?

Why can’t a letter of reprimand be given to a broker for a first time offense for a simple thing like not being able to produce a document (i.e., single entry bond).

Will IT cargo be eligible for unified ISF filing in the future?

Does a single error in classification warrant a penalty action?

How prevalent are Licensee penalties nationally?

Would “performance” be based upon a particular port or would you also look at their overall “national” performance? 

Why does ISF require a POA?
Are broker audits by CBP being considered?

Doesn’t CBP have any current measurement tools for broker performance?

Why do broker penalties need to be changed at all?

Might there be a need for any legislative action on this?

Does filing an ISF require a broker’s license? My understanding it does not, why?

How would you define a performance-based method? Can you provide any examples for us?

CBP should clarify that not every entry error is equivalent to a broker error and therefore does not per se support a penalty action.
How would the regulations apply to a broker not holding a permit and working for an importer?

Assuming the goal for all is to avoid penalties, what role can ACE play in handling some of the reporting requirements from 19 CFR 111.28? I would think this could avoid the manual reporting in each port for new employees, terminated employees, employee lists, etc.
Classification is very subjective, not objective. If you don’t believe that , you should try classifying apparel. This issue isn’t cut and dried. 

If the importer wants to classify a certain product erroneously, and you as a broker know it is incorrect, would a statement from the importer stating the tariff to use would the broker is still held accountable?

Would there be a possibility of CBP allowing a third party, objective mediator to be brought in to a penalty situation where the broker does not agree with a CBP decision? Currently, a broker who disagrees with a decision would have no option aside from court action, which is not cost effective. Currently, the situation can be related to having a car accident with another party, and having the other party be the judge in the case. Thank you.

CBP must only be allowed to use revocation or suspension of a license after due process. 

Can we consult with customs and respond to the importer what customs officer told us what the HTS should be under?

We insist on written instructions from IOR to include with the entry—email or otherwise. 
Is a licensed broker mandated to obey the instructions of the IOR? We all know that classifications are subject to changes, modifications, etc.
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