U.S. Department of Homeland Security
Washington, DC 20229

U.S. Customs and Border Protection
April 15, 2022
PUBLIC VERSION
OT:RR:BSTC:CCR H322934 AFM
Luke A. Meisner, Esq.
Schagrin Associates
Counsel to Cambria Company, LLC
900 Seventh Street, NW
Suite 500
Washington, D.C. 20001
Lizbeth Levinson, Esq.
Joseph Rohe, Esq.
Fox Rothschild LLP
Counsel to Vivaldi Commercial LLC
Vivaldi Interiors LLC
2020 K Street, NW
Suite 500
Washington, D.C. 20006
Re:

Enforce and Protect Act (“EAPA”) Consolidated Case Number 7586; Vivaldi
Commercial, LLC; Certain Quartz Surface Products from the People’s Republic of China:
Antidumping and Countervailing Duty Orders, 84 Fed. Reg. 33,053 (July 11, 2019); 19
U.S.C. § 1517

Dear Ms. Levinson and Messrs. Meisner and Rohe:
This is in response to a request for de novo administrative review of a determination
of evasion dated December 6, 2021, made by the Trade Remedy Law Enforcement
Directorate (“TRLED”), Office of Trade (“OT”), U.S. Customs and Border Protection
(“CBP”), pursuant to 19 U.S.C. § 1517(c), in Enforce and Protect Act (“EAPA”) Case
Number 7586 (hereinafter referred to as the “December 6 Determination”). 1 The request for
review, dated January 20, 2022, was submitted to CBP OT Regulations and Rulings (“RR”)
by Fox Rothschild LLP, on behalf of Vivaldi Commercial, LLC d/b/a Superior Granite and
Marble by Vivaldi, and Vivaldi Interiors, LLC (collectively “Vivaldi”), pursuant to 19 U.S.C.
§ 1517(f) and 19 CFR § 165.41(a).
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See Notice of Final Determination of Evasion in EAPA Case Number 7586 (Dec. 6, 2021), available at:
https://www.cbp.gov/sites/default/files/assets/documents/2021-Dec/12-06-2021%20-%20TRLED%20%20Notice%20of%20Determination%20as%20to%20Evasion%20%28508%20compliant%29%20%20%28Cons%20Case%207586%29%20-%20PV.pdf.
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I.

Background

Inasmuch as the facts in this case were fully set forth in the December 6
Determination, we will not repeat the entire factual history herein.
In brief, according to the record evidence, on February 1, 2021, TRLED initiated a
consolidated formal investigation under Title IV, section 421 of the Trade Facilitation and
Trade Enforcement Act of 2015, in response to an allegation of evasion.
On December 3, 2020, and December 9, 2020, Cambria Company LLC (“Cambria”)
filed EAPA allegations against Vivaldi. CBP acknowledged receipt of the properly filed
allegations on January 7, 2021. Cambria alleged that Vivaldi evaded the antidumping and
countervailing duty (“AD/CVD”) orders on quartz surface products (“QSP”) from the
People’s Republic of China (“China”)(collectively, “the Orders”) by entering merchandise
covered by the scope of the Orders without paying the appropriate duties. 2
The allegation of evasion pertained to the Orders issued by the U.S. Department of
Commerce (“Commerce”) on entries of QSP from China. 3
Commerce defined the scope of the Orders as follows:
The scope of the orders covers certain quartz surface products. 4 Quartz
surface products consist of slabs and other surfaces created from a mixture of
materials that includes predominately silica (e.g., quartz, quartz powder,
cristobalite) as well as a resin binder (e.g., an unsaturated polyester). The
incorporation of other materials, including, but not limited to, pigments,
cement, or other additives does not remove the merchandise from the scope
of the orders. However, the scope of the orders only includes products where
the silica content is greater than any other single material, by actual weight.
Quartz surface products are typically sold as rectangular slabs with a total
surface area of approximately 45 to 60 square feet and a nominal thickness of
one, two, or three centimeters. However, the scope of the orders includes
surface products of all other sizes, thicknesses, and shapes. In addition to slabs,
the scope of the orders includes, but is not limited to, other surfaces such as
countertops, backsplashes, vanity tops, bar tops, work tops, tabletops,
flooring, wall facing, shower surrounds, fire place surrounds, mantels, and tiles.
Certain quartz surface products are covered by the orders whether polished or
unpolished, cut or uncut, fabricated or not fabricated, cured or uncured, edged
or not edged, finished or unfinished, thermoformed or not thermoformed,
packaged or unpackaged, and regardless of the type of surface finish.
See Cambria’s EAPA Allegation re: Vivaldi Commercial (Dec. 3, 2020); Cambria’s EAPA Allegation re:
Vivaldi Interiors (Dec. 9, 2020).
3 See Certain Quartz Surface Products from the People's Republic of China: Antidumping and Countervailing Duty Orders, 84
Fed. Reg. 33,053 (July 11, 2019).
4 Quartz surface products may also generally be referred to as engineered stone or quartz, artificial stone or
quartz, agglomerated stone or quartz, synthetic stone or quartz, processed stone or quartz, manufactured stone
or quartz, and Bretonstone®.
2
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In addition, quartz surface products are covered by the orders whether or not
they are entered attached to, or in conjunction with, non-subject merchandise
such as sinks, sink bowls, vanities, cabinets, and furniture. If quartz surface
products are entered attached to, or in conjunction with, such non-subject
merchandise, only the quartz surface product is covered by the scope.
Subject merchandise includes material matching the above description that has
been finished, packaged, or otherwise fabricated in a third country, including
by cutting, polishing, curing, edging, thermoforming, attaching to, or
packaging with another product, or any other finishing, packaging, or
fabrication that would not otherwise remove the merchandise from the scope
of the orders if performed in the country of manufacture of the quartz surface
products.
The scope of the orders does not cover quarried stone surface products, such
as granite, marble, soapstone, or quartzite. Specifically excluded from the
scope of the orders are crushed glass surface products. Crushed glass surface
products must meet each of the following criteria to qualify for this exclusion:
(1) The crushed glass content is greater than any other single material, by actual
weight; (2) there are pieces of crushed glass visible across the surface of the
product; (3) at least some of the individual pieces of crushed glass that are
visible across the surface are larger than one centimeter wide as measured at
their widest cross-section (glass pieces); and (4) the distance between any single
glass piece and the closest separate glass piece does not exceed three inches.
The products subject to the scope are currently classified in the Harmonized
Tariff Schedule of the United States (HTSUS) under the following subheading:
6810.99.0010. Subject merchandise may also enter under subheadings
6810.11.0010, 6810.11.0070, 6810.19.1200, 6810.19.1400, 6810.19.5000,
6810.91.0000, 6810.99.0080, 6815.99.4070, 2506.10.0010, 2506.10.0050,
2506.20.0010, 2506.20.0080, and 7016.90.10. The HTSUS subheadings set
forth above are provided for convenience and U.S. Customs purposes only.
The written description of the scope of the orders is dispositive.
On May 10, 2021, in accordance with 19 CFR § 165.24, CBP issued the Notice of
Initiation to all interested parties, and notified the parties of CBP’s decision to take interim
measures based upon reasonable suspicion that Vivaldi, as the importer of record, entered
covered merchandise into the customs territory of the United States through evasion. 5 The
entries subject to the investigation were those entered for consumption, or withdrawn from
a warehouse for consumption, from February 1, 2020, one year before receipt of the
5

See Notice of Initiation of Investigation and Interim Measures (May 10, 2021)(“Notice of Initiation”),
available at: https://www.cbp.gov/sites/default/files/assets/documents/2021-May/05-10-2021%20%20TRLED%20%20Notice%20of%20Initiation%20of%20Investigation%20and%20Interim%20Measures%20%28508%20co
mpliant%29%20-%20%28Cons%20Case%207586%29%20%20PV_0.pdf#:~:text=AD%2FCVD%20Orders%2C%2084%20Fed.%20Reg.%2033053%20%28Dep%E2%
80%99t%20Commerce,stone%20or%20quartz%2C%20manufactured%20stone%20or%20quartz%2C%20and.
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investigation under subsection (b) with respect to covered
merchandise, the Commissioner shall make a determination, based on
substantial evidence, with respect to whether such covered
merchandise was entered into the customs territory of the United
States through evasion.
The term evasion is defined in 19 U.S.C. § 1517(a)(5), as follows:
(5) Evasion
(A) In general
Except as provided in subparagraph (B), the term “evasion” refers to
entering covered merchandise into the customs territory of the United
States by means of any document or electronically transmitted data or
information, written or oral statement, or act that is material and false, or
any omission that is material, and that results in any cash deposit or other
security or any amount of applicable antidumping or countervailing duties
being reduced or not being applied with respect to the merchandise. 16
Examples of evasion could include, but are not limited to, the misrepresentation of
the merchandise’s true country of origin (e.g., through false country of origin markings on the
product itself or false sales), false or incorrect shipping and entry documentation, or
misreporting of the merchandise’s physical characteristics. 17
Covered merchandise is defined as “merchandise that is subject to a CVD order
issued under section 706, Tariff Act of 1930, as amended (19 U.S.C. 1671e), and/or an AD
order issued under section 736, Tariff Act of 1930, as amended (19 U.S.C. 1673e).” 18
While substantial evidence is not defined by statute, the “substantial evidence”
standard has been reviewed by the courts in relation to determinations by other agencies.
“Substantial evidence requires more than a mere scintilla, but is satisfied by something less
than the weight of the evidence.” 19 The U.S. Court of Appeals for the Federal Circuit has
also stated that “substantial evidence means such relevant evidence as a reasonable mind
might accept as adequate to support a conclusion.” 20
Therefore, CBP must determine whether a party has entered merchandise that is
subject to an AD or CVD order into the United States for consumption by means of any
document or electronically transmitted data or information, written or oral statement, or act,
that is material and false, or any omission that is material, that resulted in the reduction or
16

See also 19 CFR § 165.1.
See Investigation of Claims of Evasion of Antidumping and Countervailing Duties, Interim Regulations, 81 Fed. Reg.
56,477, 56,478 (Aug. 22, 2016).
18 See 19 CFR § 165.1.
19 See Altx, Inc. v. United States, 370 F.3d 1108, 1116 (Fed. Cir. 2004)(internal citations and quotation marks
omitted).
20
A.L. Patterson, Inc. v. United States, 585 Fed. Appx. 778, 781-82 (Fed. Cir. 2014)(quoting Consol. Edison Co. of
N.Y. v. NLRB, 305 U.S. 197, 229 (1938)).
17
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avoidance of applicable AD or CVD cash deposits or duties being collected on such
merchandise. Lastly, our decision herein must be supported by substantial evidence.
b. Vivaldi’s Arguments
Vivaldi requests that we reverse the December 6 Determination of evasion, arguing
that Vivaldi did not enter covered merchandise into the United States through evasion
because the entered merchandise was excluded from the scope of the Orders and, therefore,
there is no legal or factual basis for CBP to impose AD/CVD duties on Vivaldi’s entries.
Specifically, Vivaldi asserts that its entries were comprised of granite, marble, and
“Eco Glass.” 21 It further states that the scope of the Orders excludes “quarried stone surface
products, such as granite, marble, soapstone, or quartzite.” 22 Consequently, Vivaldi argues
that “merchandise such as granite and marble entered by Vivaldi does not constitute covered
merchandise” so that no AD/CVD duties should be imposed upon such merchandise.
Vivaldi also claims that it did not evade the Orders by entering its “Eco Glass” products
because the Orders exclude “crushed glass surface products” from their scope. 23
Vivaldi argues that its “Eco Glass” meets the four criteria necessary to qualify for
this exclusion. It supports this argument by providing documents that purport to
demonstrate that:
(1) crushed glass is the largest component of “Eco Glass” by actual weight; 24
(2) pieces of crushed glass are visible across the “Eco Glass” product surface; 25
(3) at least some of the pieces of visible crushed glass across the “Eco Glass” surface are
larger than one centimeter; 26 and
(4) the distance between any piece of single glass and the closest glass piece in “Eco
Glass” does not exceed three inches. 27
Vivaldi also argues that it was denied access to proprietary information during the
EAPA investigation when CBP redacted laboratory analysis, testing methods, and results of
the “Eco Glass” and counter top products, which Vivaldi alleges resulted in a violation of
Vivaldi’s due process rights. Vivaldi continues, “(1) CBP imposed interim measures against
Vivaldi without giving Vivaldi notice and an opportunity to be heard beforehand; and (2)
CBP denied Vivaldi the opportunity to review or comment on proprietary evidence in the
EAPA proceeding.” 28 In sum, Vivaldi argues that CBP should “reverse its Initial
Determination and find that Vivaldi did not evade the antidumping or countervailing duty
Id. at 6.
Id.
23 Id. at 2.
24 Id. at 7 (citing Manufacturer #1 Response to RFI, Exhibit RFIX-10; Vivaldi Response to RFI, Exhibits
RFIV-13.1 through 13.3; Vivaldi Supplemental RFI at Narrative Page 15).
25 Id. at 9 (citing Vivaldi CF28 Response, Attachments 13C and 14; Vivaldi Response to RFI, at Narrative Page
20 and Exhibit RFIV-6).
26 Id. (citing Vivaldi CF28 Response, Attachments 13C and 14; Vivaldi Response to RFI, Exhibit RFIV-6).
27 Id. at 9-10 (citing Vivaldi CF28 Response, Attachments 13C and 14; Vivaldi Response to RFI, at Narrative
Page 20 and Exhibit RFIV-6).
28 Id. at 10-12.
21
22
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orders on Quartz Stone Products from China in its Final Determination,” or in the alternative,
find that Vivaldi’s entries are not covered merchandise and, accordingly, not assess
AD/CVD duties on Vivaldi’s entries of QSP. 29
c. Cambria’s Arguments
Cambria requests that we affirm the December 6 Determination of evasion, arguing
that CBP correctly found that Vivaldi evaded the Orders when Vivaldi entered its “Eco
Glass” products. Cambria argues that Commerce modified the Orders to include additional
exclusion criteria for “crushed glass merchandise” during the original AD/CVD
investigation of QSP from China, specifically to cover the type of merchandise Vivaldi
entered. 30 This scope exclusion modification was applicable as of July 11, 2019, 31 before
Cambria submitted its EAPA allegation to TRLED. 32 Thus, Cambria asserts that Vivaldi’s
merchandise does not meet the relevant criteria so as to be excluded from the Orders.
Cambria supports its argument that Vivaldi’s merchandise does not meet the
exclusion criteria of the Orders through a variety of evidence. First, Cambria presents
evidence that Vivaldi did not advertise its QSP as “glass” or “Eco Glass” on its website.
Second, Cambria presents evidence that Vivaldi’s supplier (“Supplier”) also did not discuss
“Eco Glass” products in its marketing materials, nor display products that would be
excluded from the scope of the Orders. Instead, Cambria cites to Supplier’s Facebook posts
about a “glass” that Supplier was selling which would avoid having to pay AD/CVD
duties, 33 with similar messages on its LinkedIn profile which included an image of “glass
stone.” 34 Cambria argues that the product in this image is “plainly QSP that is covered by the
Orders.” 35
Third, Cambria argues that the timing of Vivaldi’s entries and Supplier’s shipments
of “Eco Glass” supports a determination of evasion, as it was not until AD/CVD duties
were imposed on QSP that Vivaldi, through Supplier, started shipping any nominal glass
countertop products to the United States (with Vivaldi’s first shipment of “Eco Glass”
products occurring on June 11, 2019). 36 Fourth, Cambria argues that an affidavit attached as
Exhibit 12 to Cambria’s EAPA allegation provides additional evidence that Vivaldi’s “Eco
Glass” products are ordinary QSP covered by the scope of the Orders. 37 Based on the
foregoing, Cambria argues that the December 6 Determination should be affirmed.

Id. at 12.
See Exhibit 7, EAPA Allegation Against Vivaldi Commercial LLC Commerce (Dec. 3, 2020), Memorandum
re: Certain Quartz Surface Products from the People’s Republic of China: Scope Modification Determination,
at 20-21 (May 14, 2019).
31 84 Fed. Reg. 33,053 (July 11, 2019).
32 EAPA Allegation Against Vivaldi Commercial LLC Commerce (Dec. 3, 2020).
33 Exhibit 10, Alleger’s Response to Request for Administrative Review (Feb. 7, 2022).
34 Exhibit 11, Alleger’s Response to Request for Administrative Review (Feb. 7, 2022).
35 Alleger’s Response to Request for Administrative Review, at 5 (Feb. 7, 2022).
36 Exhibit 3, Alleger’s Response to Request for Administrative Review (Feb. 7, 2022).
37 Alleger’s Response to Request for Administrative Review, at 5, 12-13 (Feb. 7, 2022).
29
30
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Additionally, Cambria asserts that CBP has authority under the EAPA statute and
CBP regulations 38 to apply inferences adverse to the interest of the party who fails to
“cooperate and comply to the best of its ability” with CBP’s requests for information. 39
Cambria notes that CBP did not apply adverse inferences in its “final determination in this
EAPA investigation” but contends that “such an application was certainly warranted.” 40
Cambria cites instances during the investigation in which Cambria argued that Vivaldi’s
responses to CBP’s requests for documentation were not fully provided or were received
beyond the due date without a request for an extension of time to provide the
documentation requested. 41 Although Cambria contends that “the record on its own
provided substantial evidence to reach an affirmative determination of evasion…because
multiple parties failed to cooperate during this investigation by providing complete and
timely responses to the RFIs issued by CBP,” 42 Cambria asserts that CBP should apply
adverse inferences in reaching a determination of evasion. 43
Finally, Cambria argues that CBP should reject Vivaldi’s argument that it was
deprived of due process rights. Cambria states that Vivaldi was given notice and an
opportunity to be heard prior to CBP’s issuance of a Form 28, that the U.S. Court of
International Trade (“CIT”) has held that “{o}nly after establishing that the plaintiff has
been deprived of a protected interest will the court evaluate whether the afforded procedures
comport with due process requirements,” 44 and that the CIT has “rejected claims that CBP’s
withholinding (sic.) of confidential information violates a respondent’s due process rights.” 45
d. Administrative Review Analysis
Pursuant to 19 U.S.C. § 1517(f)(1) and 19 CFR § 165.45, upon a request for
administrative review, CBP will apply a de novo standard of review and will render a
determination appropriate under the law according to the specific facts and circumstances
on the record. For that purpose, CBP will review the administrative record, as provided to
RR by TRLED, upon which the initial determination was made, the timely and properly filed
request(s) for review and responses, and any additional information that was received
pursuant to § 165.44. The administrative review will be completed within 60 business days of
the commencement of the review.
The purpose of this de novo review is to analyze the December 6 Determination and
the accompanying administrative record to determine whether substantial evidence of
evasion exists. The crux of this administrative review is whether the “Eco Glass” imported
by Vivaldi during the POI is covered merchandise and subject to AD/CVD payments.
38

Alleger cited 19 C.F.R. § 165.6(a) as its authority for this assertion.
Alleger’s Response to Request for Administrative Review, at 18 (Feb. 7, 2022).
40
Id.
41
Id.
42
Id. at 17.
43
Id. at 21.
44 Id. at 22 (citing Techsnabexport v. United States, 795 F. Supp. 428, 435 (Ct. Int’l Trade 1992); ITG Voma Corp. v.
United States Int’l Trade Comm’n, 253 F. Supp. 1339, 1349 (Ct. Int’l Trade 2017), aff’d 753 F. App’x 913 (Fed. Cir.
2019)).
45 Id. at 23 (Feb. 7, 2022) (citing Royal Brush Mfg., Inc. v. United States, No. 19-00198, 2021 WL 5033650, at *9
(Ct. Int’l Trade Oct. 29, 2021) and Diamond Tools Tech., 2021 WL 5149856, at **14-15).
39
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content is only one of four criteria, all four of which must be met, for exclusion from the
Orders. 70 Thus, Vivaldi’s heavy reliance on these tests is unavailing.
Moreover, these lab tests were completed in December 2018 and March 2019, 71
about a year before the pertinent POI, which began on February 1, 2020. 72 Vivaldi started
shipping “Eco Glass” on June 11, 2019, 73 that is, after the lab tests, and just a month before
the July 11, 2019 imposition of the Orders. 74 The timing of Vivaldi’s first “Eco Glass”
shipment thus logically cannot be linked to the lab tests – there is no evidence that the lab
tests Vivaldi provided were conducted on either the same products as those shipped in June
2019, or on those products entered into the United States later, during the POI. In sum,
Vivaldi has not demonstrated that these lab tests were conducted on the same products that
Vivaldi entered into the United States at any time. Without linkage to entries into the United
States during the POI, the lab tests proffered by Vivaldi have no probative value. 75
In ruling HQ H247057 (Jan. 26, 2017), CBP Headquarters found that antidumping
duties on honey had been properly assessed in a situation in which the documents provided
by the protestant did not cover “the time period at issue.” Accordingly, CBP found that the
protestant did not provide sufficient evidence to determine that the subject honey was of
Vietnamese origin and therefore not subject to the relevant antidumping duties. 76 Similarly,
here, Vivaldi did not provide lab tests covering dates during the POI. Therefore, the tests
which do not cover the POI are not dispositive of whether any of Vivaldi’s “Eco Glass”
entered during the POI meets the Orders’ exclusion criteria. 77
The test results, along with pictures offered by Vivaldi, further lack probative value
for reasons unrelated to the timing of the tests. Vivaldi has provided pictures of some slabs
of what it claims are its “Eco Glass” products with measurements intended to demonstrate
that the “Eco Glass” products meet the criteria for exclusion from the Orders, 78 in addition
to the three lab tests provided by Supplier, showing the composition of three samples of
“GLASS STONE.” 79 We address the pictures and tests more specifically below.
The first lab test report is dated December 12, 2018, on a sample named “GLASS
SLAB (GLASS STONE).” 80 Neither the sample name, nor the product specification with
84 Fed. Reg. 33,053 (July 11, 2019).
See supra RFIV-13.1 SGS Independent Lab Test Report (Dec. 12, 2018); RFIV-13.2 SGS Independent Lab
Test Report (Mar. 12, 2019); RFIV-13.3 SGS Independent Lab Test Report (Mar. 12, 2019).
72
See 19 CFR § 165.2; see also 19 U.S.C. § 1517(b)(5) and 19 CFR § 165.13. Entries covered by the POI include
entries up to one year prior to the date CBP officially received the allegations, which was February 1, 2021. See
Initiation Memorandum (Feb. 1, 2021).
73 Exhibit 3, EAPA Allegation against Vivaldi Commercial LLC.
74
See 84 Fed. Reg. 33,053 (July 11, 2019).
75 Indeed, the fact that Vivaldi offered no test results for any “Eco Glass” samples that were entered during the
POI is puzzling and telling in and of itself.
76
HQ H247057, at 8-9 (Jan. 26, 2017).
77
Id.
78 Vivaldi CF 28 Response, Attachment 13C; Vivaldi Response to Alleger’s Written Comments, Attachment 1.
79
RFIV-13.1 SGS Independent Lab Test Report (Dec. 12, 2018); RFIV-13.2 SGS Independent Lab Test
Report (Mar. 12, 2019); RFIV-13.3 SGS Independent Lab Test Report (Mar. 12, 2019).
80
RFIV-13.1 SGS Independent Lab Test Report (Dec. 12, 2018).
70
71
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what appears to be measurements, indicates that this test was conducted on “Eco Glass.” 81
We note that the lists of products Vivaldi claims to have imported during the POI, as
provided by Vivaldi in its Response to the Alleger’s Written Comments 82 and Response to
CBP’s RFI, 83 do not list any “Eco Glass” products designated as either “Glass Slab” or
“Glass Stone.” The test report on this product includes a black and white picture of what
looks like a blank white slab of stone between two rulers measuring the slab in centimeters
both vertically and horizontally with some writing on the image of the stone, the significance
of which is unclear. 84 Given that the picture shows a blank white slab, the product appears
not to meet exclusion criterion 3, which requires at least some individual pieces of crushed
glass that are visible across the surface to be larger than one centimeter wide as measured at
their widest cross-section. The composition analysis of this test report states that the sample
is 91% glass and 9% unsaturated polyester. 85 Vivaldi provided this report to demonstrate
that glass was the greatest material by weight in this product. 86 However, this report does not
clearly show that this test was done on a sample of “Eco Glass.” As discussed above, this
test was also not conducted during the POI and Vivaldi did not demonstrate that this type of
slab (or a substantially similar slab) was entered into the United States at any time. Therefore,
this lab test does not support Vivaldi’s claim that the “Eco Glass” products it entered into
the United States did not evade the Orders.
The other two lab test reports are dated March 12, 2019. 87 One test report provides a
sample name of “ECO GLASS STONE” with “ECOGLASS White Prism (White Attica)”
in the product specification line. 88 A picture of a blank white slab of stone is provided, with
“ECO GLASS White Prism (White Attica)” written on the image of the slab. 89 The test
concludes that the composition analysis of this sample is 84% glass, 12% unsaturated
polyester, and 4% quartz. 90 The information provided by Vivaldi thus seems to claim that
the test was performed on a product called White Prism, a product not listed by Vivaldi as
having been imported during the POI. It further appears that Vivaldi is suggesting that
White Attica is the same as or similar to White Prism; however, Vivaldi has provided nothing
to substantiate such a claim. Moreover, the picture, like that discussed above, appears to
show that exclusion criterion 3 is not met.
The other March 12, 2019 test report provides a sample name of “ECO GLASS
STONE” with a product specification name of “ECO GLASS Grey Spartan (Coastal Grey)”
and an image of what appears to be a blank gray slab labeled “ECOGLASS Grey Spartan
(Coastal Grey).” 91 The test report provides that the composition analysis of this sample is
61% pigment and glass (pigment noted to be <1%), 26% quartz, and 13% unsaturated
Id.
Vivaldi Response to Alleger’s Written Comments, at 2 (Oct. 22, 2021).
83 Vivaldi Response to RFI Exhibits Part 2, RFIV-7 Product List of Imported Covered Merchandise.
84
Id.
85
Id.
86 Vivaldi CF 28 Response, Attachment 13C; Vivaldi Response to Alleger’s Written Comments, Attachment 1.
87
RFIV-13.2 SGS Independent Lab Test Report (Mar. 12, 2019); RFIV-13.3 SGS Independent Lab Test
Report (Mar. 12, 2019).
88
RFIV-13.2 SGS Independent Lab Test Report (Mar. 12, 2019).
89
Id.
90
Id.
91
RFIV-13.3 SGS Independent Lab Test Report (Mar. 12, 2019).
81
82
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polyester. The information provided by Vivaldi thus seems to claim that the test was
performed on a product called Grey Spartan, a product not listed by Vivaldi as having been
imported during the POI. It further appears that Vivaldi is suggesting that Coastal Grey is
the same as or similar to Grey Spartan; however, Vivaldi has provided nothing to
substantiate such a claim. Moreover, the picture, like those discussed above, appears to show
that exclusion criterion 3 is not met.
Additionally, these lab tests provided by Vivaldi were conducted based on Supplier’s
orders rather than under the direction of Vivaldi. 92 Vivaldi did not demonstrate that these
products were ever in Vivaldi’s product line. Nor has Vivaldi adequately traced these samples
to explain how they might be probative as to the issue of the characteristics of the products
imported by Vivaldi into the United States during the POI. Therefore, because Vivaldi has
not indicated that it had these lab-tested products in its possession or otherwise inspected
them to confirm that they match what was imported by Vivaldi, there is absolutely no proof
that the lab-tested products were the same as the “Eco Glass” products which Vivaldi did
enter into the United States. Thus, because Vivaldi has not shown that the merchandise
samples in these three tests are actually Vivaldi’s “Eco Glass” products, these lab tests
proffered by Vivaldi are not probative of whether the products Vivaldi entered into the
United States evaded the Orders.
In summary, the flaws in the purported evidence proffered by Vivaldi are that: (1)
the lab tests Vivaldi provided were done outside of the POI, (2) Vivaldi did not show that
the tested slabs or substantially similar types of slabs were entered into the United States at
any point, (3) the tests do not address all of the exclusionary criteria, and the accompanying
pictures offered by Vivaldi seem to show the absence of at least one requisite criterion, and
(4) the lab tests were not conducted under Vivaldi’s orders and the tested products were not
demonstrated to have ever been in Vivaldi’s possession or tied to products in Vivaldi’s
product line. Consequently, Vivaldi has not provided evidence to support its claim that the
rest of its “Eco Glass” products are not within the scope of the Orders.
In HQ H247057, the applicant presented a series of arguments to demonstrate
that CBP’s trace element profile testing results on the entered honey at issue did not show
that the subject honey was from China, and was instead of Vietnamese origin and not
subject to antidumping duties. 93 CBP evaluated each of these arguments, 94 demonstrating
that the applicant did not “successfully make a prima facie case to sufficiently overcome the
presumption of correctness afforded to CBP’s laboratory report.” 95 Similar to H247057,
the lab tests and pictures provided by Vivaldi in the present matter do not overcome the
substantial evidence, 96 the standard for determinations of evasion, 97 in the administrative
record that Vivaldi’s “Eco Glass” entries are QSP and that Vivaldi evaded the Orders.
Further, unlike the lab reports provided by Vivaldi, the lab tests relied upon by TRLED
were conducted within the POI on “Eco Glass” products actually entered into the United
See supra RFIV-13.1 SGS Independent Lab Test Report (Dec. 12, 2018); RFIV-13.2 SGS Independent Lab
Test Report (Mar. 12, 2019); RFIV-13.3 SGS Independent Lab Test Report (Mar. 12, 2019).
93 HQ H247057, at 7-9 (Jan. 26, 2017).
94 Id.
95 Id. at 7.
96 See supra Altx, Inc. v. United States, 370 F.3d 1108, 1116 (Fed. Cir. 2004).
97 19 U.S.C. § 1517(c)(1)(A).
92
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States. Therefore, the lab tests relied upon by TRLED are probative of whether Vivaldi
evaded the Orders, while the test results provided by Vivaldi are not.
iii. Analysis of Exclusion Criteria
As discussed above, Vivaldi argues that its “Eco Glass” products meet the four
criteria necessary to qualify for exclusion from the Orders, stating that:
(1) crushed glass is the largest component of “Eco Glass” by actual weight; 98
(2) pieces of crushed glass are visible across the “Eco Glass” product surface; 99
(3) at least some of the pieces of visible crushed glass across the “Eco Glass” surface are
larger than one centimeter; 100 and
(4) the distance between any piece of single glass and the closest glass piece in “Eco
Glass” does not exceed three inches. 101
The scope criteria for exclusion from the Orders, as listed above, are:
(1) [t]he crushed glass content is greater than any other single material, by
actual weight;
(2) there are pieces of crushed glass visible across the surface of the product;
(3) at least some of the individual pieces of crushed glass that are visible
across the surface are larger than one centimeter wide as measured at their
widest cross-section (glass pieces); and
(4) the distance between any single glass piece and the closest separate glass
piece does not exceed three inches. 102
As discussed above, and summarized below, the record does not support Vivaldi’s claim that
its “Eco Glass” products fall under an exclusion from the Orders.
Vivaldi references its independent lab tests to assert that “Eco Glass” meets
exclusion criterion (1). However, for the reasons stated above, we have determined that the
results of the lab tests offered by Vivaldi are not dispositive of whether the products Vivaldi
entered into the United States during the POI meet this criterion. 103 Moreover, CBP’s lab
test shows otherwise. As to an entered sample of “Eco Glass,” the CBP lab test shows that
[goods ] is the predominant material. 104 Therefore, since all four criteria need to be met for a
product to be excluded from the scope of the Orders, 105 it is actually not necessary to
Id. at 7 (citing Manufacturer #1 Response to RFI, Exhibit RFIX-10; Vivaldi Response to RFI, Exhibits
RFIV-13.1 through 13.3; Vivaldi Supplemental RFI at Narrative Page 15).
99 Id. at 9 (citing Vivaldi CF28 Response, Attachments 13C and 14; Vivaldi Response to RFI, at Narrative Page
20 and Exhibit RFIV-6).
100 Id. (citing Vivaldi CF28 Response, Attachments 13C and 14; Vivaldi Response to RFI, Exhibit RFIV-6).
101 Id. at 9-10 (citing Vivaldi CF28 Response, Attachments 13C and 14; Vivaldi Response to RFI, at Narrative
Page 20 and Exhibit RFIV-6).
102
See 84 Fed. Reg. 33,053 (July 11, 2019).
103 We also note that these lab tests and pictures do not demonstrate that the samples met all four criteria
required for exclusion under the Orders.
104
CBP Form 6415, Lab Report (Apr. 13, 2021).
105
84 Fed. Reg. 33,053 (July 11, 2019).
98
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vi. Conclusion
We find that the administrative record contains substantial evidence that covered
merchandise was entered by Vivaldi during the POI and was not declared as subject to the
AD/CVD Orders. Vivaldi conceded that two types of its “Eco Glass” were within the scope
of the Orders. 122 Yet, Vivaldi entered these products as non-subject and without AD/CVD
deposits. Lab tests performed by CBP confirm that one of the products conceded to be in
scope is, in fact, in scope. The CBP lab tests also contradict Vivaldi’s claims that its other
products are outside the scope of the Orders; one of the tests demonstrates that another
type of “Eco Glass” product is also within scope. Nevertheless, the products were entered
by Vivaldi as not subject to the Orders. Moreover, Vivaldi has failed to demonstrate that any
of its “Eco Glass” entries made during the POI met all four criteria for exclusion from the
Orders. Rather, evidence submitted by Vivaldi shows just the opposite.
Based on these facts, we find that the definition of evasion under the regulations
and statute have been met, as supported by substantial evidence in the record. The entries
of “Eco Glass” should have been made as type “03” entries, subject to the Orders.
Instead, they were erroneously made as type “01” entries. As the CIT recently explained
in Diamond Tools Tech. LLC, ‘“False’ is defined as: ‘Untrue . . . Deceitful . . . Not genuine;
inauthentic . . . What is false can be so by intent, by accident, or by mistake . . . Wrong;
erroneous . . . .’” 123 It was material and false for these entries to be made as type “01”
entries. 124 Because Vivaldi’s entries of QSP, subject to the scope of the Orders, were
made as type “01” entries, and the applicable AD/CVD deposits were not paid, we
conclude that, pursuant to 19 U.S.C. § 1517, evasion has occurred.
III.

Decision

Based upon our de novo review of the administrative record in this case, including the
timely and properly filed request for administrative review and response, the December 6
Determination of evasion under 19 USC § 1517(c) is AFFIRMED.
This decision does not preclude CBP or other agencies from pursuing additional
enforcement actions or penalties. Pursuant to 19 CFR § 165.46(a), this final administrative
determination is subject to judicial review pursuant to section 421 of EAPA.
Sincerely,

SARITA M
SINGH
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Vivaldi Response to Alleger’s Written Comments, at 11-12 (Oct. 22, 2021).
Diamond Tools Tech. LLC v. United States, LEXIS 155, 165, SLIP OP. 2021-151 (Ct. Int’l Trade 2021) (internal
citations omitted). That the material falsehood may have occurred as a result of a mistake does not mean that
evasion has not occurred – a falsity within the meaning of the EAPA statute can occur as a result of a mistake.
124 See id., and 19 U.S.C. § 1517(a)(5)(A). We also note that Vivaldi does not assert that there was a clerical error,
for which the EAPA statute does carve out an exception.
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