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OPINION AND ORDER

Goldberg, Senior Judge:

Before the court are the Final Results of Redetermination Pursuant
to CIT Order, ECF No. 63 (May 21, 2018) (“Final Remand Results”),
of the U.S. Department of Commerce (“Commerce” or “the Depart-
ment”) in its review of the request for a new shipper review (“NSR”)
by Inner Mongolia Jianlong Biochemical Co., Ltd. (“Jianlong”). As
part of its antidumping duty investigation of xanthan gum from the
People’s Republic of China, Jianlong had requested a NSR, which was
ultimately rescinded by Commerce. Xanthan Gum from the People’s
Republic of China, 81 Fed. Reg. 56,586 (Dep’t Commerce Aug. 22,
2016) (rescission of NSR) and accompanying Issues & Decision Mem
(“I&D Mem.”). The court remanded to Commerce for reconsideration
of that rescission, as well as other findings made by the Department
in its rescission decision. See Inner Mongolia Jianlong Biochemical
Co. v. United States, 41 CIT __, 279 F. Supp. 3d 1332 (2017) (“Jian-
long I”). On remand, Commerce continues to find support for its
decision to rescind Jianlong’s NSR, albeit on separate, alternative
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grounds. See generally Final Remand Results. The court now sustains
Commerce’s findings as to the atypicality of certain aspects of the sale
in question. However, without substantial evidence supporting its
selection of input sales, the court is powerless to sustain Commerce’s
ultimate bona fide finding. Therefore, the court remands to Com-
merce: 1) for further consideration of the sales price, with reference to
the entire Fufeng AR2 dataset, and 2) for a finding as to the bona fide
nature of the NSR transaction that incorporates Commerce’s addi-
tional sales price analysis.

BACKGROUND

The appeal previously presented to the court arose out of Com-
merce’s review of Jianlong’s NSR, the rescission of which was found to
be unsupported by substantial evidence. Jianlong I, 279 F. Supp. 3d
at 1342. That order faulted the Department for: 1) determining that
Jianlong had failed to meet the regulatory requirements for request-
ing a NSR, 19 C.F.R. § 351.214(b)(2)(iv)(A); 2) failing to support with
substantial evidence its finding that the sole transaction reported in
the period of review (“POR”) was non-bona fide; and 3) rejecting
certain documents (Exhibits 1, 2, and 3 submitted in response to new
factual information placed on the record in the Department’s Prelimi-
nary Bona Fide Sales Analysis (“Exhibits 1, 2, and 3”)) without con-
sidering the stated purposes for which the exhibits were offered. The
court ordered that Commerce reconsider each issue. Id.

In reexamining its decision to rescind Jianlong’s NSR on the basis
of Jianlong’s failure to report its sample shipments, Commerce has
now determined that it lacks substantial evidence to support that
determination. Final Remand Results at 6-7. As such, Commerce
does “not, in this instance, consider Jianlong’s failure to report thel[]
sample shipments . . . as a failure to meet” the regulatory require-
ments for requesting a NSR. Id. at 7.

The Department therefore has permitted the NSR to proceed under
19 C.F.R. § 351.214(b)(2)(iv)(A), but now bases its rescission on its
prior, alternative basis: that Jianlong’s only sale during the POR was
non-bona fide. See id. at 12—-23, 36-52. “Commerce reexamined all of
the evidence on the record of the proceeding and the totality of
circumstances surrounding Jianlong’s NSR sale. . . . [and] identified
additional record evidence that supports the conclusion that Jian-
long’s single NSR sale is not a bona-fide sale.” Id. at 36. Specifically,
the Department determined that four factors support this conclusion:
1) the establishment of Jianlong’s U.S. affiliate, Jianlong USA; 2) the
timing of the sale in the context of the POR; 3) the sales price; and 4)
a new additional factor, namely the actions of [[ 11 after the



43 CUSTOMS BULLETIN AND DECISIONS, VOL. 52, No. 42, Ocroser 17, 2018

sale was completed. Final Remand Results at 12-23. Commerce com-
pared Jianlong’s one reported sale to those the Department selected
from sales reported by Neimenggu Fufeng Biotechnologies Co., Ltd.
(“Fufeng”) in the second administrative review (“AR2”) of the anti-
dumping duty order on xanthan gum from China.’ Commerce used
only a subset (“input sales” or “Fufeng subset”) of the complete data-
set of sales reported by Fufeng (“Fufeng AR2 dataset”). The compari-
son done by Commerce indicated that Jianlong’s sales price was high.
The evidence, “when considered with the high price” of the transac-
tion in question, indicates to Commerce that Jianlong’s normal sales
process was not followed, which in turn, suggests to Commerce that
the sale in question is non-bona fide. Id. at 52.

Last, Commerce continues to reject Exhibits 1, 2, and 3 offered by
Jianlong as clarifying information. Id. at 25-28, 52-56. Commerce
has “considered the power of Jianlong’s new factual information to
rebut, clarify or correct existing factual information and [finds] that
[it is rejected because] it does not serve any of these functions.” Id. at
55.

In the instant appeal, Jianlong does not contest Commerce’s change
of position as to the reporting of sample shipments, but now argues
that the Department’s other determinations are unsupported by sub-
stantial evidence. Pl.’s Comments on Final Results of Redetermina-
tion Pursuant to Remand, ECF No. 66 (June 20, 2018) (“Pl.’s Com-
ments”). Accordingly, Jianlong asks the court for a remand so that
Commerce can further consider whether the sale to [[

11 was bona fide as well as whether the Department has improp-
erly rejected Jianlong’s clarifying documents. Because Commerce’s
selection of the Fufeng subset lacks substantial evidence, the court
remands for further consideration in accordance with this opinion. All
other determinations as to the atypicality of the sole NSR transaction
are sustained.

Having reviewed the Department’s findings and conclusions of law,
the court grants Jianlong’s motion in part, remanding to Commerce
for the limited basis of conducting a further sales price comparison
analysis and a corresponding finding as to the bona fide nature of the
transaction in question.

JURISDICTION AND STANDARD OF REVIEW

The court has jurisdiction pursuant to 28 U.S.C. § 1581(c) and will
sustain Commerce’s determinations unless they are “unsupported by

! In its preliminary results, Commerce had also used sales from Deosen Biochemical Ltd.
(“Deosen”) in its sales price comparison. Prelim. Sales Analysis at 4 n.23. Ultimately,
however, the Final Results discarded the Deosen sales and conducted its comparison only
with reference to Fufeng sales. I&D Mem. at cmt. 2 n.41.
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substantial evidence on the record, or otherwise not in accordance
with law.” 19 U.S.C. § 1516a(b)(1)(B)(1). “Substantial evidence re-
quires ‘more than a mere scintilla,” but is satisfied by ‘something less
than the weight of the evidence.” Altx, Inc. v. United States, 370 F.3d
1108, 1116 (Fed. Cir. 2004) (citations omitted). If “a reasonable mind
might accept the evidence as sufficient to support the finding,” Mav-
erick Tube Corp. v. United States, 857 F.3d 1353, 1359 (Fed. Cir.
2017), the substantial evidence threshold is likely met so long as the
Department has provided a reasoned basis for its decision. See Motor
Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463
U.S. 29, 43 (1983). Commerce’s consideration should reflect a sound
decision-making process, see Burlington Truck Lines v. United States,
371 U.S. 156, 168 (1962), taking into account all evidence on the
record, including that which may detract from the ultimate conclu-
sion, CS Wind Vietnam Co. v. United States, 832 F.3d 1367, 1373 (Fed.
Cir. 2016). But, whatever the result, the agency’s rationale must not
be arbitrary, capricious, or an abuse of discretion. Wheatland Tube
Co. v. United States, 161 F.3d 1365, 1369 (Fed. Cir. 1998).

DISCUSSION

For the reasons outlined below, the court sustains Commerce’s
determinations regarding: 1) Jianlong’s reporting of sample ship-
ments and 2) the individual findings of typicality pursuant to 19
U.S.C. § 1675(a)(2)(B)(iv)(II-VII). Yet, the court remands for a further
consideration of Jianlong’s sales price that considers the entirety of
the Fufeng AR2 dataset, as well as an ultimate bona fide finding that
accounts for the price comparison to be done on remand. It is recom-
mended that, on remand, the Department admit Exhibits 1, 2, and 3
submitted by Jianlong so as to provide for a proper determination,
supported by substantial evidence, that Commerce has selected all
relevant input sales for its sales price analysis.

I. Entries for Consumption

In the court’s prior decision, it ordered Commerce to conduct “a
more fulsome consideration of Jianlong’s sample shipments as entries
for consumption.” Jianlong I, 279 F. Supp. 3d at 1339. Having now
acknowledged that there is not substantial evidence on the record to
support its prior rescission of Jianlong’s NSR under 19 C.F.R. §
351.214(b)(iv)(A), the Department “will not, in this instance, consider
Jianlong’s failure to report these sample shipments in its NSR
request as a failure to meet the requirements of 19 C.F.R. §
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351.214(b)(iv)(A).”? Jianlong agrees that “the final remand results
correctly confirm that Jianlong did not fail to meet the regulatory
requirements of 19 C.F.R. § 351.214(b)(2)(iv)(A).” P1.’s Comments at 4.
As this finding is no longer in dispute, the court sustains Commerce’s
determination here.

II. Non-Bona Fide Transaction

As part of its review of Jianlong’s NSR request, Commerce has
conducted an analysis of the sale in question to determine if it is bona
fide. The court’s prior remand ordered Commerce to conduct its analy-
sis, considering the totality of the circumstances, and make a deter-
mination “sufficiently supported by substantial evidence, explaining
how the establishment of Jianlong USA, the timing of the sale, and
the sales price support a finding that the transaction in question was,
or was not, bona fide.” Jianlong I, 279 F. Supp. 3d at 1342. Complying
with that directive,> Commerce has considered each factor and its
determination seeks to explain that the totality of the circumstances
indicates that the sale was non-bona fide. Yet, at this juncture, Com-
merce has not sufficiently supported its determination so as to allow
the court to sustain its ultimate bona fide finding. As a result, the
court remands for further proceedings in accordance with this opinion
while also sustaining certain elements of the Department’s examina-
tion.

Because the Department’s individual findings as to the atypicality
of Jianlong’s single sale are supported by substantial evidence, the
court sustains Commerce’s findings in this area. See infra sections
II.B, I1.C, I1.E. However, the Department’s methodology and findings
as to the sales price do not find sufficient support in the record. The
Department’s determination that the sales price of the NSR transac-

2 In so doing Commerce has sidestepped its opportunity to address the court’s previously
stated concern as to the Department’s practices surrounding sample shipments. See Jian-
long I, 279 F. Supp. 3d at 1338. The court remains troubled that this tension may arise in
future cases.

8 Jianlong argues that Commerce did not comply with the court’s order because it failed to
engage with a “key aspect of the Court’s analysis,” Pl’s Comments at 6, in that it did not
“grapple with the stated purposes for which Jianlong USA was established, ‘to provide
better service for customers in the United States . . . .” Jianlong I, 279 F. Supp. 3d at 1340.
By Jianlong’s estimation, Commerce merely “dismissed out of hand” “this essential element
of Jianlong USA’s selling activities” “with a throwaway ‘regardless of whether’ remark.”
Pl’s Comments at 6 (citing Final Remand Results at 15). However, this characterization
misses the mark. Commerce considered Jianlong’s stated reasons, but dismissed them as
improbable, concluding in the alternative that even if that were true, “the facts show that
Jianlong and Jianlong USA did not follow their typical sales process, as reported to
Commerce.” Final Remand Results at 15. Rather than take Jianlong’s word for it, Com-
merce diligently reviewed the record and uncovered evidence that countered Jianlong’s
proffered narrative. See id. at 13-15, 16—18, 23. In the aggregate, this evidence suggested
to Commerce that Jianlong USA was not established for the purposes stated, but rather to
obtain a separate rate by means of Jianlong’s NSR. See id. at 46-47.
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tion was high is a crucial one that can greatly impact the bona fide
sale analysis. As part of this assessment, Commerce must spell out its
selection of the Fufeng subset against which it compared Jianlong’s
sale. On remand, Commerce is to reconsider its sales price analysis,
with reference to the full Fufeng AR2 dataset, and adjust its bona fide
finding accordingly.

A. Legal Framework

Congress has charged Commerce with calculating dumping mar-
gins under 19 U.S.C. § 1675(a)(2). As part of that mandate, the
Department will conduct a NSR when requested to do so by an
exporter not subject to a current antidumping duty order. That as-
sessment requires that Commerce consider only bona fide sales—that
is, those that Commerce determines to be such by reference to several
factors:

(I) the prices of such sales;

(IT) whether such sales were made in commercial quantities;
(ITIT) the timing of such sales;

(IV) the expenses arising from such sales;

(V) whether the subject merchandise involved in such sales was
resold in the United States at a profit;

(VI) whether such sales were made on an arms-length basis; and

(VII) any other factor the administering authority determines to
be relevant as to whether such sales are, or are not, likely to be
typical of those the exporter or producer will make after comple-
tion of the review.

19 U.S.C. § 1675(a)(2)(B)iv)(I-VII). “[B]ecause the ultimate goal of
the new shipper review is to ensure that the U.S. price side of the
antidumping calculation is based on a realistic figure, any factor
which indicates that the sale under consideration is not likely to be
typical of those which the producer will make in the future is rel-
evant.” Tianjin Tiancheng Pharm. Co. v. United States, 29 CIT 256,
260, 366 F. Supp. 2d 1246, 1250 (2005).

Ultimately, though, Commerce must consider the totality of the
circumstances—as outlined by the factors under 19 U.S.C. §
1675(a)(2)(B)(iv)—in order to assess the commercial reasonableness
of the transaction in question. In each NSR, the factors that have the
most weight will vary based on the circumstances, but one aspect will
remain constant throughout each review: the aim of the process is “to



47 CUSTOMS BULLETIN AND DECISIONS, VOL. 52, No. 42, OcroBer 17, 2018

ensure that a producer does not unfairly benefit from an atypical sale
to obtain a lower dumping margin than the producer’s usual commer-
cial practice would dictate.” Huzhou Muyun Wood Co. v. United
States, Slip Op. 18-89, __ F. Supp. 3d __, __, 2018 WL 3455350, at *8
(CIT July 16, 2018) (“Huzhou Muyun II”). Evidence of only a single
sale during the POR may raise certain suspicions; as such, “[w]hile a
single sale is not inherently commercially unreasonable, it will be
carefully scrutinized to ensure that new shippers do not unfairly
benefit from unrepresentative sales.” Tianjin Tiancheng, 29 CIT at
275, 366 F. Supp. 2d at 1263 (citation omitted).

The goal of the bona fide sales analysis is to reveal whether the
transaction is “unrepresentative or extremely distortive.” Tianjin
Tiancheng, 29 CIT at 259, 366 F. Supp. 2d at 1249-50. If the entirety
of the § 1675(a)(2)(B)(iv) factors indicate that a non-bona fide trans-
action may be afoot, that transaction is to be discarded so that the
new shipper is unable to manipulate the NSR for the purposes of
obtaining a lower rate than it is entitled. In the absence of any bona
fide sales, Commerce will rescind the NSR.

In reviewing Commerce’s bona fide determinations, the court is
sensitive to the congressional concerns that motivated adoption of the
§ 1675(a)(2)(B)(iv) factors: the potential for abuse of the NSR process
“to avoid antidumping and countervailing duties.” H.R. REP.NO.
114-114(1), pt. 1, at 89 (2015). As a result, the bona fide assessment
seeks to determine the typicality of the transaction in question, thus
allowing for review only of legitimate transactions with no signs of
“abuse.” See id.; see also generally Huzhou Muyun II, 2018 WL
3455350.

Here, Commerce considered: 1) Jianlong’s formation of a U.S. en-
tity, Jianlong USA; 2) the timing of the sale by Jianlong to [[

11; 3) the sales price, as compared to Fufeng’s relevant reported
sales; and 4) [[ ]1 continued behavior after the POR. Each
factor is discussed in detail below.

B. Formation of Jianlong USA

Commerce found that the circumstances surrounding the establish-
ment of Jianlong USA indicate that the transaction in question was
not typical of those Jianlong would engage in in the future. In light of
the stated sales process provided by Jianlong and that which it
undertook in its sale to [[ 11, the court sustains Com-
merce’s finding as reasonable.

On the record, Commerce requested that Jianlong describe how it
“sets the prices of the merchandise” and the way in which price



48 CUSTOMS BULLETIN AND DECISIONS, VOL. 52, No. 42, Ocroser 17, 2018

negotiations take place. Section A Resp. A-5, ECF No. 50, Confidential
J.A. Tab 4, C.R. 6-9 (Sep. 30, 2015) (“Section A Resp.”). Jianlong’s
response indicated the following:

Jianlong and Jianlong USA set prices based on market condi-
tions, competitive price information and cost of production con-
siderations. Jianlong and Jianlong USA have full autonomy in
negotiating prices with U.S. customers, free of intervention from
any entity outside the company. With authorization from Jian-
long, Jianlong USA negotiates directly with the unaffiliated
customers. The purchase order and e-mail correspondence in-
cluded in the sale trace in Exhibits [sic] A-5 provides evidence
[sic] independent price negotiations.

Id. Exhibit A-5 included emails and their attachments detailing a
back and forth between Jianlong USA and [ 11. See id.
at ex. A-5. Other responses given by Jianlong indicated that Jianlong
USA also had the responsibility of “identifying U.S. customers.” Id. at
A-17. The response suggested that Jianlong USA’s sales staff would
accomplish this “by several different means: through trade fairs,
exhibitions, requests for proposals, and contacts within the industry.”
Id.

From the chain of emails provided by Jianlong, Commerce has
inferred “that the sales process reported to be the normal sales pro-
cess for Jianlong USA was not followed for the sale in question.” Final
Remand Results at 13. The Department finds that these emails indi-
cate a sales process devoid of normal price negotiations. Id. at 13—14.
Additionally, Commerce finds the lack of Jianlong USA’s sales ex-
penses particularly troubling “because the sale under review, alleg-
edly made by Jianlong USA, was reported as a constructed export
price (CEP) sale,” the calculation of which requires the examination
of the expenses involved in a typical transaction. Id. at 15. The
expenses reported did not include those required to “identify or com-
municate with potential customers.” Id. at 14. Collectively, this, the
Department finds, “is not representative of Jianlong/Jianlong USA’s
normal business practices, which is one factor that supports a finding
that the NSR sales transaction is not bona fide.” Id. at 16.

For its part, Jianlong contests Commerce’s findings, stating that
“the record evidence contradicts these conclusions.” Pl’s Comments
at 5. With regard to price negotiations, Jianlong points out that there
was a line of communication that: 1) altered the price from the invoice
to the purchase order and 2) resulted in technical specifications and
certain modifications to the order. This, Jianlong argues, demon-
strates that “Jianlong USA clearly acted on its customer’s behalf to



49 CUSTOMS BULLETIN AND DECISIONS, VOL. 52, No. 42, Ocroser 17, 2018

provide superior services for its U.S. customer,” id. 6, while “Jianlong
participated in many aspects of the sale to ensure clear communica-
tion . . . and to ensure that there was an enhanced meeting of the
minds regarding all terms of sales and other aspects of the NSR
transaction,” id. at 5. Jianlong also argues that Commerce failed to
consider that its “normal office expenses,” including those expenses
for “salaries and office equipment,” may in fact cover the sales ex-
penses the Department found to be lacking from the record
—particularly those associated with communicating with potential
customers. Id. at 6.

As an initial matter, the court finds that whether or not a newly
formed business has followed its normal sales process is a reasonable
factor for Commerce’s consideration wunder 19 U.S.C. §
1675(a)(2)(B)iv)(VII). As part of its bona fide analysis, Commerce
may consider “any other factor [it] determines to be relevant as to
whether such sales are, or are not, likely to be typical of those the
exporter or producer will make after completion of the review.” 19
U.S.C. § 1675(a)(2)(B)(iv)(VII). Clearly, where the circumstances in-
dicate that the establishment of a U.S. entity is indicative of an
atypical transaction, it is within Commerce’s discretion to consider
that factor as a part of its totality of the circumstances analysis.

To support its non-bona fide finding, the Department cites a mis-
match between the reported process and that which Jianlong followed
in executing this transaction. Where there is but a single sale re-
ported in the POR, Commerce obviously does not have the benefit of
comparing the transaction in question to other transactions the new
shipper has undertaken; as a result, the best evidence upon which the
Department can rely may very well be the normal sales process
reported by the new shipper. Certainly, a failure to follow a firm’s own
reported sales process may indicate that the sale in question is atypi-
cal. Here, the evidence in the record supports the view that the
mismatch suggests that Jianlong’s sale to [[ 1] was non-
bona fide.

As Jianlong reported that “Jianlong USA negotiates directly with
the unaffiliated customers,” Section A Resp. at A-5, a genuine price
negotiation is highly probative of whether the sale in question is, or
is not, “likely to be typical” of sales Jianlong will make in the future.
Here, the absence of “independent price negotiations,” Section A
Resp. at A-5, proves fatal to Jianlong’s claim that the sale to
([ 1] followed its normal sales process. Surely, a genuine
negotiation typically includes some combination of modifications re-
lated to price, quantity, or means of delivery. Indeed, Jianlong claims
that it has proven Jianlong USA’s involvement in “determining and
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confirming the unit price” and addressing certain “technical specifi-
cations.” Pl.’s Comments at 5. However, Commerce reasonably deter-
mined that the terms of the sale had “already been established,” Final
Remand Results at 39, and that Jianlong USA’s role did not reflect the
typical sales process reported by Jianlong, id. at 42.

What’s more, Commerce cites a lack of evidence to show that Jian-
long USA engaged in one of its most crucial roles, identifying poten-
tial customers. Final Remand Results at 40—41 (citing Section A Resp.
at A-17). Rather, Commerce found that the customer, [[

11, had already been identified through personal contacts and
that Jianlong, not Jianlong USA, had engaged in a prolonged period
of relationship-building prior to the sale. Id. at 16-17, 37. While
Jianlong attempts to demonstrate Jianlong USA’s participation in
customer identification activities through reported expenses, Pl.’s
Comments at 5—-6, Commerce found no support for that explanation
in the record. Final Remand Results at 40. No other evidence exists
on the record to show that Jianlong USA engaged in customer iden-
tification.

Resultantly, Commerce finds no evidence in the record demonstrat-
ing that Jianlong USA engaged in either of its two primary functions:
price negotiations and customer identification.* Therefore, substan-
tial evidence supports the notion that Jianlong did not follow its
typical sales process by establishing Jianlong USA to conduct the sale
and this factor calls into question the bona fide nature of transaction
as a whole. In the absence of evidence that Jianlong USA undertook
its reported responsibilities during the transaction in question, Com-
merce was left with no choice but to conclude that the sales process
was not reflective of sales Jianlong is likely to engage in in the future.
As a result, the court sustains Commerce’s findings related to this
factor.

C. Timing of Sale

Likewise, Commerce supported with substantial evidence its deter-
mination that the timing of Jianlong’s sole transaction suggested that
the sale was non-bona fide. The Department reasonably concluded
that the timing of the sale “called into question whether the sale was
made and timed specifically to obtain an NSR rate.” Final Remand

4 Jianlong argues that Commerce failed to consider that the office expenses it reported could
“cover the costs necessary to communicate with potential customers (such as telephone and
internet expenses) or the personnel time dedicated to such communication.” P1.’s Comments
at 6. Critically lacking from this argument, though, is a satisfactory explanation as to how
customer identification may be folded into those costs. As such, notwithstanding these
asserted communication expenses, Jianlong cannot overcome the dearth of evidence to
demonstrate that Jianlong USA engaged in its other critical functions.
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Results at 16. As such, the court sustains Commerce’s findings as to
this particular element of the Department’s bona fide analysis.

Commerce viewed the timing of the sale significant because it
signaled that the “focus was on making a U.S. sale of subject mer-
chandise during the POR to obtain a NSR.” Final Remand Results at
46-47. This, Commerce viewed, was supported by the following cir-
cumstances: “(1) a sales process executed within 4 days at the end of
the POR, even though Jianlong was in contact with the U.S. customer
[l a year and a half earlier; (2) [[

11; G [I
1I; and, (4)
I 1] instruction to Jianlong USA [[
11. Id. at 47.
Ultimately, that all suggested to Commerce that the sale was atypical
and, thus, not bona fide. Id. at 47.

To this, Jianlong responds by questioning Commerce’s presumption
“that a sale made in the last month of a period of review raises
concerns regarding the bona fide nature of the sale.” Pl.’s Comments
at 8. Additionally, Jianlong contends that the fact that no sample was
provided before shipment is of no moment (because samples had
already been provided), that there is no record evidence to support the
conclusion that rushing to make shipment is not typical, and that
“there is no evidence . . . that shipment of the merchandise actually
was expedited” because the shipment was made by “normal sea
freight” and not some other expedited means. Id.

By its terms, 19 U.S.C. § 1675(a)(2)(B)@iv)(III) enables Commerce to
consider the timing of a sale in its totality of the circumstances
analysis. That consideration enjoys its due weight and the Depart-
ment may consider when the sale was made both in relation to other
sales and the timing relative to the POR itself. The timing of a single
sale may give the Department pause as it may indicate that the sale
was made in an expedited manner so as to complete the transaction
within a given POR.

Jianlong asserts that the Department’s findings in this space are
lacking in that they rely on the sort of “suspicion and innuendo” the
court had previously found deficient. Pl.’s Comments at 6-7 (citing
Jianlong I, 279 F. Supp. 3d at 1340). Specifically, Jianlong argues that
Commerce relies on no evidence to conclude that “there was no com-
munication between the parties over 450 days” and that the parties
“rushed to complete the sale . . . in 37 days.” Id. at 7. (citing Final
Remand Results at 17). Jianlong contends that Commerce disre-
garded “the long history and relationship between Jianlong and its
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U.S. customer” and that “[i]t is not reasonable . . . for Commerce to
consider a year-and-a-half long process to be a ‘rush to complete a
sale.” Id.

Regardless, the Department’s finding that the timing of the sale is
suggestive of a non-bona fide sale is reasonable and, therefore, sus-
tained by the court. Certainly, that “the xanthan gum was shipped
[[ 1] days prior to, and invoiced [[ ]] days prior to, the end of the
POR,” Final Remand Results at 42, is a relevant consideration. That
timing becomes questionable when combined with the following: 1)
there were interactions between the firms at least a year and a half
prior to the reported sale; 2) there was no evidence in the record that

Jianlong and [[ 11 had any communication for 450
days before the sale; and 3) the communications that ensued between
[[ 1] and Jianlong USA spanned over only four days,

during which time Jianlong represents that Jianlong USA negotiated
and completed a sale. See id. at 43. That narrative has left Commerce
to consider an initial relationship, a period of silence, and then a
quickly executed sale near the end of the POR. Under such circum-
stances, it is reasonable for Commerce to conclude that the sale in
question was timed specifically to obtain an NSR and, therefore,
atypical.

Further, Commerce considered several other reviews in which the
timing of a sale similarly suggested that a given NSR transaction was
non-bona fide. Final Remand Results at 19 (citing Certain Preserved
Mushrooms from the People’s Republic of China, 82 Fed. Reg. 1,317
(Dep’t Commerce Jan. 5, 2017) (rescission of NSR); Crystalline Silicon
Photovoltaic Cells, Whether or Not Assembled into Modules, from the
People’s Republic of China, 80 Fed. Reg. 55,090 (Dep’t Commerce
Sept. 14, 2015) (rescission of NSR); Certain Steel Nails from the
People’s Republic of China, 76 Fed. Reg. 56,147 (Dep’t Commerce
Sept. 12, 2011) (prelim. results & prelim rescission of NSR)).? In both
Crystalline Silicon Photovoltaic Cells and Certain Preserved Mush-
rooms, Commerce determined that the lack of sales activity occurring
between firms followed by a sale in the last month of a POR raised
suspicions as to the bona fide nature of a transaction. Commerce thus
has demonstrated its consistent, reasonable practice such that the
court declines to overturn its reasoned determination.

5 Jianlong claims that Commerce has a practice dictating that “the date of factory shipment
is the appropriate date of sale for constructed export price sales, which are sold back-to-
back through U.S. affiliates, if the shipment date precedes the date of invoice.” Pl’s
Comments at 8-9. As a result, Jianlong believes that “the actual date of sale took place
almost a month before the end of the POR when the merchandise first was shipped from
China.” Id. at 10. No matter whether the sale was completed four days prior to the end of
the POR or almost a month before the end of the POR, Commerce reasonably concluded that
the timing of the sale was atypical.
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Accordingly, the court sustains Commerce’s findings as to the tim-
ing of Jianlong’s sales.

D. Sales Price

Next, Commerce has marched through a methodology for compar-
ing Jianlong’s transaction to Fufeng’s sales, but has failed to support
with substantial evidence the selection of the input sales. As the sales
price is, most often, the most important factor in the Department’s
bona fide analysis, the need for substantial evidence supporting any
determination in this area is of paramount importance to the court’s
consideration. The analysis provided to this point remains unsatis-
factory to the court. Without substantial evidence supporting Com-
merce’s selection of input sales, the court cannot sustain the Depart-
ment’s conclusions. As a result, the proceedings are remanded for
further consideration in accordance with this opinion.

At the outset of the proceedings, Commerce placed on the record
certain sales from Fufeng for comparison against Jianlong’s one sale;
ultimately, that comparison produced results indicating to Commerce
that the sales price was atypical and, thus, another factor showing
that this was a non-bona fide sale. Having provided a reasonable
rubric for the comparison of Jianlong’s NSR transaction with similar
Fufeng sales, Commerce’s methodology is sustained. However, Com-
merce has left the record bereft of any meaningful indication of how
the Fufeng subset was selected. The court, therefore, remands to
Commerce 1) for additional consideration of the input sales placed on
the record that takes the entire Fufeng AR2 dataset into account and
2) to engage in the same price comparison methodology, if appropri-
ate, using any new sales information.

In general, Commerce compared Jianlong’s sales against the input
sales, concluding that Jianlong’s U.S. sales price was high and, there-
fore, indicative of a non-bona fide sale. Commerce’s methodology
“reduced Jianlong USA’s sales price for all appropriate transportation
expenses, customs duties, taxes, and U.S. direct and indirect selling
expenses,” Final Remand Results at 48—49; declined to make adjust-
ments for customer types, instead following its practice to use “control
numbers (CONNUMs) for product matching purposes that reflect the
physical characteristics of the merchandise,” id. at 49-50; and fol-
lowed its practice of not adjusting “for cash deposit rates when cal-
culating net prices in its price comparisons,” id. at 50.

Where there is substantial variability between product character-
istics, it is reasonable for Commerce to choose a comparison product

and evaluate the price at which that comparison product was sold.
See, e.g., Huzhou Muyun Wood Co. v. United States, 41 CIT __, __, 279
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F. Supp. 3d 1215, 1227-28 (2017) (“Huzhou Muyun I”). When making
this choice, Commerce is to support with substantial evidence its
choice of the comparison product as well as any adjustments made to
the price comparison. See id. As is the case with all questions of
substantial evidence, the court is only able to sustain Commerce’s
determinations on the grounds invoked by the agency, State Farm,
463 U.S. at 43; if the record is devoid of any indication of the reasons
for a certain determination, the court is powerless to sustain that
finding.

As discussed below, while its means for comparing two sets of data
was reasonable in this context, Commerce’s selection of input sales
remains suspect. Accordingly, pursuant to this opinion, on remand
Commerce must: 1) articulate its selection of the Fufeng subset with
reference to the entire Fufeng AR2 dataset, 2) engage in a proper
sales comparison, and 3) make an ultimate finding as to the bona fide
nature of the transaction at issue.

1. Input Sales

The court agrees that sales of the same grade of xanthan gum are
the relevant sales for Commerce’s price comparison, but finds insuf-
ficient evidence on the record to verify the Department’s representa-
tion that it extracted all relevant sales from the complete Fufeng AR2
dataset. Commerce cites to no methodology for its selection of the
Fufeng subset upon which it relies in its price comparison, but rather
merely asserts that the Department has placed the complete relevant
subset of Fufeng sales on the record. See I&D Mem. at cmt. 2 (stating
Commerce “believe[d] [it] ha[d] the complete relevant sales data from
AR2 on the record” because it placed on the record only “the reported
sales of xanthan gum of the same grade as the grade of xanthan gum
sold by [Jianlong].”); Final Remand Results at 51 (“The complete
relevant subset of Fufeng’s AR2 sales data, which were extracted
from Fufeng’s full U.S. sales database and used in the comparison, is
on the record.”). Without a more developed record, articulating the
methodology used for identifying input sales with reference to the
entire Fufeng AR2 dataset, the court cannot sustain on the grounds
invoked by the Department, namely that it has placed on the record
the relevant input sales and reliance on the Fufeng subset was rea-
sonable. Because this process falls short of the substantial evidence
threshold required for the court to sustain, the proceedings are re-
manded to Commerce for further consideration of the sales price and
how that further analysis impacts the Department’s ultimate bona
fide finding.
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While it is true that this court typically does not “upset Commerce’s
reasonable choice” of sales data, see Huzhou Muyun I, 279 F. Supp. 3d
at 1228 (quoting Ad Hoc Shrimp Trade Action Comm. v. United
States, 36 CIT __, __, 828 F. Supp. 2d 1345, 1354 (2012)), the court
must be presented with some reliable basis upon which it can discern
the methodology employed by Commerce. See generally Allied Tube &
Conduit Corp. v. United States, 31 CIT 1090, 1094, 2007 WL 2040695,
at *4 (2007) (“Commerce has the discretion to choose whatever meth-
odology it deems appropriate, as long as it is reasonable and its
conclusions are supported by substantial evidence.” (emphasis
added)). While Commerce claims that it has “compared the price of
Jianlong’s NSR sales transaction to the average export price and
maximum export price of the same type of xanthan gum sold by
Fufeng,” Final Remand Results at 20, the Department provides no
explanation of how it initially determined which of Fufeng’s reported
sales belonged in the subset of input sales. When Commerce placed
the Fufeng subset on the record, it merely described its methodology
as follows: “We compared the quantity and unit price of the sale under
review to the quantities and unit prices of sales of similar subject
merchandise, with similar sales terms, reported by the mandatory
respondents in [AR2] in this proceeding, which covers the same pe-
riod as this NSR.” Prelim. Bona Fide Sales Analysis 4, ECF No. 50,
Confidential J.A. Tab 10, P.R. 136, C.R. 73-75 (Mar. 15, 2016) (“Pre-
lim. Sales Analysis”). Clearly lacking from this statement—and the
Department’s successive discussions on the topic—is any indication of
how Commerce identified the relevant sales.® This flaw calls into
question the results of the Department’s sales comparison. Without
an understanding of the choice of input sales and substantial evi-
dence supporting their selection, the court cannot sanction the output
produced by Commerce’s methodology.

In a NSR sales price comparison, the starting point for Commerce
is often to place on the record all sales, subsequently using only a
relevant subset of those sales to compare to the new shipper’s re-
ported transactions. See, e.g., Zhengzhou Huachao Indus. Co. v.
United States, 37 CIT __, __, 2013 WL 3215181, at *4 (May 14, 2013)
(“Commerce placed on the record [Customs] data containing all en-
tries of merchandise exported to the United States from the PRC
during the POR . . ..” (emphasis added)). Here, rather than place the
full dataset on the record, Commerce merely asserted that it had

8 Indeed, the court notes that the simplest, most practical solution—and the only one that
would unquestionably satisfy the court’s concerns over the lack of substantial evidence—
would be to introduce on to the record all Fufeng sales from AR2 in order to allow for a
comparison of the entire dataset with the subset chosen for comparison’s sake.
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chosen the relevant sales for consideration. See 1&D Mem. at cmt. 2;
Final Remand Results at 51.

Tellingly, Commerce seems to acknowledge that its chosen dataset
may be under-inclusive. See Final Remand Results at 26 (“Commerce
only compared the price of Jianlong’s [[ 1] sales transaction
during the POR of xanthan gum with Fufeng’s sales of [[ 11
xanthan gum during AR2. Therefore, unless there were additional
sales of [[ /] xanthan gum made by Fufeng in AR2, that were
omitted from the price-comparison data Commerce used in its bona
fide analysis, submitting the complete AR2 Fufeng sales database on
the record does not rebut, clarify, or correct the factual information
place on the record by Commerce.” (emphasis added)). Commerce
cannot rely on Jianlong’s burden of proof, 28 U.S.C. § 2639(a)(1), to
discharge its duty to “establish[] antidumping margins as accurately
as possible.” Shakeproof Assembly Components, Div. of Il. Tool Works,
Inc. v. United States, 268 F.3d 1376, 1382 (Fed. Cir. 2001); see also
Lasko Metal Prods., Inc. v. United States, 43 F.3d 1442, 1443 (Fed.
Cir. 1994) (“[TThere is much in the statute that supports the notion
that it is Commerce’s duty to determine margins as accurately as
possible, and to use the best information available to it in doing so0.”).
Commerce’s own admission that the reliability of its dataset only
furthers the court’s doubts that the Department’s selection of data
may be unreliable. See Allied Tube & Conduit Corp., 31 CIT at 1096,
2007 WL 2040695, at *5. As a result, it appears that both Commerce
and Jianlong agree that there may be Fufeng sales of [[ 1]
xanthan gum that were not included in the subset of input sales.

However inartful its discussion of the problem may be, See Pl.’s
Comments at 11-12; Final Remand Results at 51, Jianlong is at least
correct that without an articulation of Commerce’s methodology to
select the data upon which it relies, the court is left with no tools from
which it can assess Commerce’s determination. Because the court is
unable to gauge the reliability of the input sales, the Department’s
omission amounts to a failure to “articulate any rational connection
between the facts found and the choice made.” Burlington Truck
Lines, 371 U.S. at 168. The Fufeng subset does not, on its own,
contain the requisite indicators of reliability. See Prelim. Sales Analy-
sis at attach. III. Commerce’s assurances that it “believes” it has
placed all “relevant” sales on the record likewise provide little com-
fort.

As such, the court cannot sustain Commerce’s finding that the sales
price is indicative of an atypical sale. Without substantial evidence
supporting the Department’s view, this factor does not support Com-
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merce’s non-bona fide finding. Accordingly, the court remands this
portion of the proceedings to Commerce for a further sales price
analysis that indicates the methodology employed by Commerce for
selecting the input sales. Commerce is to conduct this assessment
with reference to the complete Fufeng AR2 dataset. Once that final
piece of the bona fide analysis is complete, the Department should be
able to resolve the bona fide sales inquiry informed both by reference
to the factors sustained here, as well as a sales price determination
(hopefully) supported by substantial evidence.

2. Methodology

Notwithstanding the deficiencies in Commerce’s selection of input
sales, the court sustains the Department’s methodology for compar-
ing sales—if not the result—employed by the Department. Following
additional consideration of the complete Fufeng AR2 dataset, if ap-
propriate, Commerce should utilize the same methodology, along with
a reasoned decision explaining its selection of input sales—and pos-
sibly a new subset of input sales, depending on the results of Com-
merce’s price determination—in the remand proceedings.

Commerce’s methodology compared sales of the same grade of xan-

than gum—{|[ 1] xanthan gum—with the same terms
of sale. Commerce began by narrowing the Fufeng dataset to only
[[ 1] xanthan gum sales. Prelim. Sales Analysis at attach.

III. By “limiting [its] comparison to similar products,” Commerce
appropriately limited the scope of Fufeng’s sales that it would con-
sider. Final Remand Results at 51. Then, Commerce “reduced Jian-
long USA’s sales price for all appropriate transportation expenses,
customs duties, taxes, and U.S. direct and indirect selling expenses.””
Id. at 48-49. This second step enabled Commerce to either “compare(]
prices of sales with the same terms [[ 11, after making adjust-
ments, or malke] conservative comparisons with Fufeng’s [[ 1]
sales.” Id. The result of Commerce’s methodology produced a com-
parison showing that Jianlong’s sale price of [[ 1]
was high when compared to Fufeng’s average of [[

11, Prelim. Sales Analysis at attach. II—that is,
“l 1] than the average price of the same grade of xanthan
gum sold by Fufeng during the POR,” Final Remand Results at 51.

7 “Specifically, [Commerce] made deductions from the gross unit price for international
freight expense, U.S. inland freight expense from port to warehouse, U.S. inland freight
expense from warehouse to the unaffiliated customer, U.S. customs duty, U.S. brokerage
and handling expense, credit expense, indirect selling expenses incurred in the United
States, inventory carrying costs incurred in the United States, and irrecoverable input
value added tax.” Final Remand Results at 49.
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Further, Commerce’s view that “differences in timing, sales terms,
customer type, and dumping duties” are not to be included in the
comparison is reasonable. See Final Remand Results at 47-48. With
respect to the selection of the input sales, “Commerce placed on the
record data from AR2 for all the reported sales by Fufeng of xanthan
gum that matched the grade of xanthan gum sold by Jianlong,” id. at
51, and compared only Fufeng’s sales of the particular grade of xan-
than gum which Jianlong sold to [[ 11. As to the timing of
the sales, Commerce reviewed a substantial number of Fufeng trans-
actions from the same period, [[

11, and the average
gross unit sales price of Fufeng’s sales were similar across different
time periods, [[

11. Id. at 48. That
indicated to Commerce that the timing of Fufeng’s sales across the
POR remained stable. Commerce also explained that its methodology
is to “usel[ ] control numbers (CONNUMSs) for product matching pur-
poses that reflect the physical characteristics of the merchandise, not
differences in customer type,” id. at 49, and Jianlong has failed to
raise a significant reason to depart from this practice. Last, Com-
merce dismissed “Jianlong’s claim that Commerce should adjust for
dumping cash deposit rates” by explaining that the Department has
a “longstanding practice [] not to adjust for cash deposit rates when
calculating net prices in its price comparisons.” Id. at 50.

In each instance detailed above, Commerce either articulated a
specific reason why departing from its regular practice was not ap-
propriate or supported its choice with substantial evidence. For con-
siderations of customer type and dumping cash deposit rates, Com-
merce followed its respective practices in these spaces. As those
practices reflect a reasonable interpretation of the Department’s du-
ties, the court finds the agency’s reasonable interpretations to be in
accordance with law. As to the issues of timing and sales terms, the
Department supported its given approaches with convincing ratio-
nales and reasonable adjustments. Accordingly, the court sustains
those determinations as well.

All in all, Commerce’s methodology itself was reasonable. Com-
merce reasonably explained its methodology and the reasons that it
did not undertake to make the adjustments Jianlong sought. How-
ever, as explained above, the court cannot now say that this process
resulted in a reasonable comparison. Accordingly, the court remands
for further consideration of the sales price of the [[ 11
transaction and comparison to Fufeng’s relevant sales.
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E. Other Factors

Although the court remanded to conduct a totality of the circum-
stances analysis “sufficiently supported by substantial evidence, ex-
plaining how the establishment of Jianlong USA, the timing of the
sale, and the sales price support a finding that the transaction in
question was, or was not, bona fide,” Jianlong I, 279 F. Supp. 3d at
1342, Commerce furthered its analysis by considering additional fac-
tors beyond those three referred to in the court’s remand order. See,
e.g., Final Remand Results at 22 (commercial quantities); id. at 39
(expenses arising from the sale). The totality of the circumstances
test is a flexible one, allowing the Department to prioritize certain
factors depending on the context, but it at least requires that Com-
merce consider as many factors as are relevant.

Jianlong now challenges a new, additional factor considered by

Commerce: “that [[ 11 ... did not purchase xanthan gum
after the sale in question . . . .” Final Remand Results at 23. Com-
merce found it atypical that a firm like [[ 11 would pur-

chase the subject merchandise from Jianlong at a high price given the
circumstances.® Id. Jianlong maintains that it was improper for Com-
merce to consider these factors because they relate not to Jianlong’s
sale, but “to the customer’s own situation and to the developing
market situation of xanthan gum downstream products in the United
States.” Pl.’s Comments at 12. The court sees no reason to disturb the
normal discretion afforded Commerce to rely on “any other factor the
[Department] determines to be relevant . . . .” 19 U.S.C. §
1675(a)(2)(B)(iv)(VIID). Jianlong suggests neither the ways in which
Commerce’s determination here lacks substantial evidence nor why
the Department’s reasoning was arbitrary or capricious. Accordingly,
the court sustains Commerce’s finding as to this additional factor.

III. Rejection of Certain Documents

Last, the court reaches Commerce’s rejection of Exhibits 1, 2, and 3
submitted to clarify the subset of Fufeng sales placed on the record.
As the court held previously, “Commerce’s characterization of Exhib-
its 1, 2, and 3 as mere confirmation of factual information is unrea-
sonable.” Jianlong I, 279 F. Supp. 3d at 1341. In this proceeding,
Commerce does not appear to have altered its position but asks that
the court sustain its rejection of this documentation anyway. As its

8 That is, that: 1) [[ ]] “maintain[ed] an oversupply of xanthan gum,” 2) the
market was experiencing a “downturn,” 3) there was “price competition from other U.S.
producers of downstream products containing xanthan gum,” and 4) [[

1] business around xanthan gum purchases enabled it to keep its “production costs
low and stable.” Final Remand Results at 23.
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decision reflects an abuse of discretion, the court will not do so and
remands for additional proceedings.

The court reviews Commerce’s rejection of information offered to
clarify for an abuse of discretion, which may be evidenced by a
decision that “is clearly unreasonable, arbitrary, or fanciful, is based
on an erroneous conclusion of law, rests on clearly erroneous fact
findings, or follows from a record that contains no evidence on which
Commerce could rationally base its decision.” An Giang Fisheries
Imp. & Exp. Joint Stock Co. v. United States, 41 CIT __, _ , 203 F.
Supp. 3d, 1288 (2017) (citing Gerritsen v. Shirai, 979 F.2d 1524, 1529
(Fed. Cir. 1992)). Because it is clearly unreasonable for Commerce to
reject the documentation in question on the grounds invoked by the
agency, the court remands for further consideration in accordance
with this opinion.

In its preliminary findings, Commerce found that, based on com-
parator sales, the price of Jianlong’s sale was atypically high. See
Prelim. Sales Analysis at 4. As part of that price comparison, the
Department placed new information on the record as to sales reported
by mandatory respondents in AR2, including Fufeng. See id.; see also
Deadline for Submission of Comments on New Factual Information,
ECF No. 50, Confidential J.A. Tab 11, PR. 137 (Mar. 17, 2016).
Jianlong challenged Commerce’s sales price finding, arguing that the
Department should take a more holistic view of the sales price com-
parison and should place on the record “the full sales data reported by
the mandatory respondents.” Jianlong’s Resp. to CP Kelco’s Request
to Reject Jianlong’s Submission 2, ECF No. 50, Confidential J.A. Tab
12, PR. 141 (Apr. 4, 2016) (“Jianlong’s Resp. to Request to Reject
Submission”). Doing so, Jianlong argued, would clarify the input
sales and allow that sales data to serve as a reliable means of com-
parison. Id. Commerce itself described Exhibits 1, 2, and 3 as “con-
tain[ing] the full U.S. sales databases and responses to Section C of
the Department’s questionnaire of the mandatory respondents in AR2
and the Section A supplemental questionnaire response of one of the
mandatory respondents in AR2,” but nevertheless rejected Jianlong’s
submission as a mere confirmation of the information the Depart-
ment had already placed on the record. Rejection Mem. 1-2, ECF No.
50, Confidential J.A. Tab 15, PR. 148 (Apr. 25, 2016).

Here, Commerce purports to give additional reasons for the rejec-
tion of this documentation,® stating that Jianlong failed to show that
the information placed on the record was “not understandable or

9 The Government’s citation to Hyster Co. v. United States, 18 CIT 119, 848 F. Supp. 178
(1994) is unpersuasive. See Def.’s Resp to Comments on Remand Redetermination 29-30,
ECF No. 68 (July 20, 2018) (“Def.’s Comments”). Simply put, Hyster’s consideration of model
matching methodologies invokes an entirely different set of considerations, making



61 CUSTOMS BULLETIN AND DECISIONS, VOL. 52, No. 42, Ocroer 17, 2018

comprehensible” and therefore in need of clarification. Final Remand
Results at 54. The Department rebukes Jianlong’s alleged failure to
“explicitly state[] that there were errors that needed to be corrected,”
id.,'° but Commerce has missed the forest for the trees. In painting
Jianlong’s submission as one aimed at “confirm[ing] the accuracy of
the subset of sales from AR2 which Commerce placed on the record,”
id. at 25, the Department overlooks how Exhibits 1, 2, and 3 may
clarify the nature of the input sales. Moreover, Commerce appears to
demand that Jianlong meet the artificial burden of “assert[ing] that
there were errors in the data Commerce used.” Def.’s Comments at
27.

The Department has seemingly ignored—yet again—dJianlong’s
stated purpose for submitting Exhibits 1, 2, and 3: “the Department’s
claim that it compared [Jianlong’s] sale under review to sales of
similar subject merchandise, with similar sales terms, cannot be
relied upon unless the full sales data reported by the mandatory
respondents (and a complete description and examination of those
data) are available for comparison.” Jianlong’s Resp. to Request to
Reject Submission at 2—-3. Jianlong asked not that the entire Fufeng
dataset be accepted so that the parties could confirm what was al-
ready known, but so that the information could clarify at least the
means by which the Department selected the information on which it
relied.

The Department’s explicit justification for rejecting Exhibits 1, 2,
and 3 relies on its view that those documents can only serve to
confirm that which is already on the record. Given the circumstances,
that is clearly unreasonable and is an abuse of discretion. The full
Fufeng AR 2 dataset would certainly serve to clarify which of those
sales Commerce selected as input sales.

Further, Commerce’s determination implicitly rejected the notion
that the entire dataset cannot clarify its selected subset. On its face,
such a reading of the regulation’s use of the word “clarify” is unrea-
sonable. The regulation is designed to ensure that the Department
“obtain the information it needs in its antidumping investigations,”
see Guangzhou Maria Yee Furnishings, Ltd. v. United States, 29 CIT
1470, 1475 412 F. Supp. 2d 1301, 1306 (2005), and that information
comparison to the instant case inapt. The court cannot derive an intelligible principle of a

plaintiff's burden of proof for the submission of clarifying information from a model match-
ing methodology case.

10 The court is sympathetic to the Government’s concern that parties’ “failing to explain how
[l new information serves to rebut, clarify, or correct could lead to ‘a respondent placing a
voluminous amount of new factual information on the record with a vague explanation, or
no explanation at all, as to how its submission rebuts, clarifies or corrects other informa-
tion,” leaving ‘Commerce to try to discern whether the information indeed rebuts, clarifies,
or corrects other information.” Def’s Comments at 29 (citing Final Remand Results at 56).
However, in this instance, the documents’ power to clarify is exceedingly clear.
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certainly can include that from which input data is derived. The
regulation does not free Commerce from its duty to support its deter-
minations with substantial evidence nor does it grant the Depart-
ment carte blanche to reject information simply because the data on
the record is not explicitly erroneous.

In a situation such as this, where the Department has left the
record bereft of its reasoning and supplementing the record may
elucidate Commerce’s rationale, rejecting such documentation may
be an abuse of discretion. That is the precise situation the court now
faces. Accordingly, the Department’s decision to reject Exhibits 1, 2,
and 3 due to their failure to clarify reflects an abuse of discretion and
the court remands for the purposes of verifying that the proper subset
was chosen from among the complete Fufeng sales dataset.

The court recommends that Commerce reopen the record on re-
mand and accept Exhibits 1, 2, and 3 as clarifying information. See
Thai Plastic Bags Indus. Co. v. United States, __ CIT __, __, 895 F.
Supp. 2d 1337, 1346 (2013); see also Qingdao Sea-Line Trade Co. v.
United States, Slip Op. 13-102, 2013 WL 4038618, at *5 (CIT Aug. 8,
2013) (“Reopening the record is particularly appropriate when, as
here, doing so clearly advances the purposes of the remand.”). Such a
step seems to be the most straightforward—and quite possibly the
best—way to support the selection of input sales with substantial
evidence.

In any event, the court remands the case to Commerce with direc-
tions to articulate its methodology for choosing the Fufeng subset,
with reference to the entire Fufeng AR2 dataset. With that informa-
tion in tow, the court will be properly situated to assess the reason-
ableness of Commerce’s findings with regard to sales price.

CONCLUSION AND ORDER

For the foregoing reasons, the court remands on a limited basis:
with reference to the complete Fufeng AR2 dataset, Commerce shall
articulate a reasonable method, supported by substantial evidence
and in accordance with law, for selecting the input sales for the
purposes of its sales price analysis. As part of that determination, the
court recommends that Commerce reopen the record and accept Ex-
hibits 1, 2, and 3 as a means of clarifying the Fufeng subset. Once it
has chosen that subset and supported that selection with substantial
evidence, Commerce is to employ the same comparison methodology,
if appropriate, approved here: 1) to determine whether, with regard to
the entire Fufeng AR2 dataset, the sales price was atypical and 2) to
make a finding under 19 U.S.C. § 1675(a)(2)(B)(iv) as to the bona fide
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nature of the transaction in question. That bona fide inquiry shall
incorporate the Department’s new sales price analysis as well as all
other factors here sustained.

Accordingly, it is hereby:

ORDERED that the Rescission is remanded to Commerce for re-
determination in accordance with this Opinion and Order; it is fur-
ther

ORDERED that Commerce issue a redetermination in accordance
with this Opinion and Order that is in all respects supported by
substantial evidence and in accordance with law; it is further

ORDERED that Commerce explain, with reference to the entire
Fufeng AR2 dataset, how it chose the subset of Fufeng [[ 11
xanthan gum sales and use that subset to conduct a sales price
comparison; it is further

ORDERED that Commerce conduct a “totality of the circum-
stances” analysis using the findings here sustained combined with its
new sales price finding to determine whether the transaction in
question was, or was not, bona fide; it is further

ORDERED that the Department reconsider its rejection of Exhib-
its 1, 2, and 3; it is further

ORDERED that all other challenged determinations of Commerce
are sustained; it is further

ORDERED that Commerce shall have ninety (90) days from the
date of this Opinion and Order in which to file its redetermination,
which shall comply with all directives in this Opinion and Order; that
the Plaintiff and Defendant-Intervenor shall have thirty (30) days
from the filing of the redetermination in which to file comments
thereon; and that the Defendant shall have thirty (30) days from the
filing of Plaintiff’s and Defendant-Intervenor’s comments to file com-
ments.

Dated: September 25, 2018
New York, New York
/s/ Richard W. Goldberg

Ricuarp W. GOLDBERG
SENIOR JUDGE
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Heze Hvuavi CaemicaL Co., Lrp., Plaintiff, v. UNITED STATES,
Defendant. CLEarRoN Corr. and OcciDENTAL CHEMICAL CORPORATION,
Defendant-Intervenors

Before: Jane A. Restani, Judge
Court No. 15-00027

[Commerce’s Final Results in the Administrative Review of Commerce’s antidump-
ing duty order on chlorinated isocyanurates from the People’s Republic of China are
remanded for Commerce to apply the average of the zero rates assessed against the
mandatory respondents to Heze Huayi Chemical Co., Ltd., for the 2012-2013 period of
review.]

Dated: September 28, 2018

Gregory Menegaz, Alexandra Salzman, James Horgan, and John Kenkel, deKieffer
and Horgan, PLLC, of Washington, D.C., for Plaintiff Heze Huayi Chemical Co., Ltd.

David D’Alessandris and Sonia Orfield of the United States Department of Justice,
of Washington D.C. With them on the were Joseph Hunt, Acting Assistant Attorney
General, Jeanne Davidson, Director, and Patricia McCarthy, Assistant Director. Of
counsel was David Richardson of the Department of Commerce, of Washington, D.C.,
for the Defendant.

James Cannon, Jr., Jonathan Zielinski, and Ulrika Skitarelic Swanson, Cassidy
Levy Kent (USA), LLP, of Washington, D.C., for the Defendant-Intervenors Clearon
Corporation and Occidental Chemical Corporation.

OPINION AND ORDER
Restani, Judge:

This action challenges the final results of the U.S. Department of
Commerce (“Commerce”)’s administrative review of chlorinated iso-
cyanurates (“chlorinated isos”) from the People’s Republic of China
(“PRC”) for the 2012-2013 period of review (“POR”). See Chlorinated
Isocyanurates from the People’s Republic of China: Final Results of
Antidumping Duty Administrative Review; 2012-2013, 80 Fed. Reg.
4539 (Dep’t Commerce Jan. 28, 2015) (“Final Results”); see also De-
cision Memorandum for the Final Results of Antidumping Duty Ad-
ministrative Review: Chlorinated Isocyanurates from the People’s Re-
public of China; 2012-2013, A-570-898, POR: 6/1/12-5/31/13 (Jan. 21,
2015) (“I&D Memo”). Plaintiff Heze Huayi Chemical Co., Ltd.
(“Heze”) asks the court to remand the case to Commerce with instruc-
tions to assign Heze an antidumping rate based on an average of the
zero rates assigned to the mandatory respondents or else calculate an
individual margin based on record evidence. See Plaintiff Heze Huayu
Chemical Co., Ltd. Memorandum in Support of Motion for Judgment
on the Agency Record at 30 (Apr. 6, 2015) (“Heze 56.2 Br.”). Defendant
United States (“the Government”) asks for a remand in the light of
the intervening decision in Albemarle Corp. v. U.S., 821 F.3d 1345
(2016). Defendants Supplemental Brief and Motion for a Voluntary
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Remand at 6 (June 21, 2016) (“U.S. Supp. Br.”). Defendant-
Intervenors Clearon Corp. and Occidental Chemical Company
(“Clearon and Occidental”) argue that the case should be remanded to
Commerce for it to re-open the record and make a determination.
Supplemental Brief of Clearon Corp. and Occidental Chemical Cor-
poration at 5-6 (June 21, 2016) (“Clearon Supp. Br.”). For the reasons
stated below, the case is remanded to Commerce with direction to
assign a zero rate to Heze for the relevant period of review.

BACKGROUND

On August 1, 2013, Commerce initiated an administrative review of
the antidumping duty (“AD”) order on chlorinated isos from the PRC
covering the period of review (“POR”) from June 1, 2012 through May
31, 2013. Decision Memorandum for the Preliminary Results of the
2012-2013 Antidumping Duty Administrative Review: Chlorinated
Isocyanurates from the People’s Republic of China, A-570-898, POR:
6/1/12-5/31/13, at 2 (July 17, 2014) (“Prelim 1&D Memo”). Amongst a
pool of five separate rate applications, Commerce selected the two
largest exporters as mandatory respondents—Hebei Jiheng Chemical
Co., Ltd. (“Jiheng”) and Juancheng Kangtai Chemical Co., Ltd.
(“Kangtai”). Id. The third largest respondent—-Heze Huayi—was nei-
ther selected to be a mandatory nor a voluntary respondent, despite
Heze’s requests to be considered as such. See Id; Heze 56.2 Br. at 4-5;
U.S. Resp. Br. at 4-5. Heze filed suit challenging Commerce’s decision
not to select it as a respondent in either capacity, while the Govern-
ment contended that this action was proper, in particular given
Heze’s late submission for individual consideration. See Heze 56.2 Br.
at 8-17; Defendant’s Response to Plaintiff's Rule 56.2 Motion for
Judgment on the Agency Record (“U.S. Resp. Br.”) at 13-15. Clearon
Corp. put forth similar arguments to those of the Government with
regards to the respondent selection issue. See Response Brief of
Clearon Corp. and Occidental Chemical Corporation (June 8, 2015)
(“Clearon Resp. Br.”) at 7-13.

In addition to the respondent selection claims, Heze challenged the
assigned antidumping duty rate. Heze 56.2 Br. at 17-27. In the light
of the zero rate assigned to the mandatory respondents, Heze con-
tended that the 53.15% rate it was assigned was not supported by
substantial evidence. Id. at 17-20.! The Government and Clearon
initially disagreed arguing that it is Commerce’s “general rule” to
exclude zero rates when determining the proper non-respondent rate.

! This matter was assigned to this judge on September 4, 2018. Order of Reassignment, Doc.
No. 78. At a conference on September 11, 2018, Heze agreed that there is no need to examine
its other data if it receives a rate of zero based on the rate of the selected mandatory
respondents. Conference Call, Doc. No. 80.
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U.S. Resp. Br. at 26; Clearon Resp. Br. at 14. In their initial briefs,
Defendant and Defendant-Intervenor also argued that this practice is
consistent with the statute. U.S. Resp. Br. at 26-27; Clearon Resp. Br.
at 13-15.

During the pendency of this action, the Federal Circuit issued its
opinion in Albemarle Corp. v. United States, 821 F.3d 1345 (2016). In
that decision, the court held that normally Commerce should average
the zero or de minimus rates of mandatory respondents in determin-
ing the rates of non-examined parties. See Id. at 1354.

In the light of Albemarle, the court asked the parties to submit
supplemental briefing on the decision’s impact on this proceeding.
Heze argues that given the similarity between it and the plaintiff in
Albemarle, the court should remand the issue to Commerce with
instructions to use the “expected method” and apply the zero rate to
Heze for the POR. Plaintiff's Supplemental Brief Concerning the
Impact of the Court of Appeal for the Federal Circuit’s Decision in
Albemarle (“Heze Supp. Br.”) at 4-12. Clearon disagrees arguing that
Albemarle is distinguishable and that if the action is remanded, then
Commerce should be permitted to reopen the record to assess the
proper rate against Heze. Clearon Supp. Br. at 4-6. The United
States requests a remand to consider the impact of Albemarle. U.S.
Supp. Br. at 5-6.

JURISDICTION AND STANDARD OF REVIEW

The court has jurisdiction pursuant to 28 U.S.C. § 1581(c). The
court will uphold Commerce’s final results in an antidumping review
unless those results are “unsupported by substantial evidence on the
record, or otherwise not in accordance with law[.]” 19 U.S.C. §
1516a(b)(1)(B)@E).

DISCUSSION

In view of the intervening precedent of Albemarle, the resolution of
this matter is made substantially easier. The Federal Circuit Court of
Appeals found Commerce’s practice of disregarding zero or de mini-
mus mandatory respondent rates when determining the rates of
non-respondents to be inconsistent with the Uruguay Round Agree-
ments Act’s®> “expected method.” See Albemarle, 821 F.3d at 1354.

2 The text of the relevant section of the Statement of Administrative Action accompanying

the Uruguay Round Agreements Act reads:
2) All Others Rate Recognizing the impracticality of examining all producers and
exporters in all cases. Article 9.4 of the Antidumping Agreement permits the use of an
all others rate to be applied to non-investigated firms. To implement the Agreement,
section 219(b) of the bill adds section 735(c)(5)(A) to the Act which provides that the all
others rate will be equal to the weighted-average of individual dumping margins cal-
culated for those exporters and producers that are individually investigated, exclusive
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Albemarle, however, made clear that under some circumstances de-
viation from this expected calculation method may be reasonable:
when there is evidence that the dumping margins have not changed
from period to period (and thus the assignment of a rate from a
previous review might be appropriate) and when, in the adverse facts
available context, “Commerce is allowed to consider deterrence as a
factor.” Id. at 1357. In Albemarle, the Court found that neither cir-
cumstance was present in that case given evidence that the dumping
margin had changed over time and that the non-selected party had
fully cooperated with the review, and, in fact, had requested to be
individually examined. Id. at 1357-58.

Here, neither specified circumstance for deviation from the ex-
pected method occurred. First, there is clear evidence that the dump-
ing margins have changed given the mandatory respondents were
assigned a zero rate in this review, while they were assigned signifi-
cant rates in the review immediately prior.® See Final Results; Chlo-
rinated Isocyanurates From the People’s Republic of China: Final
Results of Antidumping Duty Administrative Review; 2011-2012, 79
Fed. Reg. 4875 (Dep’t Commerce Jan. 30, 2014).

Second, like the plaintiff in Albemarle, Heze’s request that Com-
merce individually exam it was denied. See Albemarle, 821 F.3d at
1349; Prelim 1&D Memo at 2; Heze 56.2 Br. at 4-5; U.S. Resp. Br. at
4-5. Additionally, despite being rejected as both a mandatory and
voluntary respondent, Heze still submitted documentation Com-
merce requested of the selected mandatory respondents, albeit argu-

of any zero and de minimis margins, and any margins determined entirely on the basis
of the facts available. Currently, in determining the all others rate, Commerce includes
margins determined on the basis of the facts available.
Section 219(b) of the bill adds new section 735(c)(5)(B) which provides an exception to
the general rule if the dumping margins for all of the exporters and producers that are
individually investigated are determined entirely on the basis of the facts available or
are zero or de minimis. In such situations, Commerce may use any reasonable method
to calculate the all others rate. The expected method in such cases will be to weight-
average the zero and de minimis margins and margins determined pursuant to the facts
available, provided that volume data is available. However, if this method is not feasible,
or if it results in an average that would not be reasonably reflective of potential dumping
margins for noninvestigated exporters or producers, Commerce may use other reason-
able methods.” Statement of Administrative Action accompanying the Uruguay Round
Agreements Act, H.R. Doc. No. 103-316 (1994), reprinted in 1994 U.S.C.C.A.N. 4040,
4201; see also 19 U.S.C. § 3512(d)(noting that the statement of administrative action
“shall be regarded as an authoritative expression by the United States concerning the
interpretation and application of the Uruguay Round Agreements and this Act in any
judicial proceeding in which a question arises concerning such interpretation or appli-
cation.”).
3 In the 2011-2012 POR, Commerce assigned a 47.17% rate to Hebe Jiheng Chemical Co.,
Ltd. and a 59.12% rate to Juancheng Kangtai Chemical Co., Ltd. Chlorinated Isocyanurates
from the People’s Republic of China: Final Results of Antidumping Duty Administrative
Review; 2011-2012, 79 Fed. Reg. 4875 (Dep’t of Commerce Jan. 30, 2014).
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ably after the deadline. See Heze 56.2 Br. at 13-14; U. S. Resp. Br. at
4. In view of Heze’s repeated attempts to cooperate with Commerce,
deterrence is not a reasonable reason to deviate from the expected
method of averaging the rates assigned to mandatory respondents.
Given that the Federal Circuit left open that other circumstances
may exist that could make deviation from the expected method rea-
sonable, the court asked the United States during the conference of
September 11, 2018, whether there was any reason for Commerce to
do anything other than apply the zero rate to Heze in this circum-
stance. The United States responded that no such reason existed. See
United States Response to Court’s September 12, 2018, Order at 2.
The court concludes there is no reason for further examination of any

evidence and remands this action with instructions for Commerce to
apply a zero rate to Heze for the 2012-2013 POR.

CONCLUSION

For the foregoing reasons, the court remands this matter for Com-
merce to apply the mandatory respondent’s averaged zero rate to
Heze Huayi. Commerce shall file its remand determination with the
court on or before 21 days of the issuance of this opinion. As there is
no new action possible that could require further briefing, the court
does not set a further schedule, but will enter judgment upon receipt
of the conforming determination.

Dated: September 28, 2018
New York, New York
/s/Jane A. Restani
JANE A. RESTANI
JUDGE

| I |
Slip Op. 18-131

AciLent TrcHNoLOGIES, Plaintiff, v. UnitEp Stares, Defendant, and
Avuminum  Extrusions  Fair Trabe  Commirtee, Defendant-
Intervenor.

Before: Jennifer Choe-Groves, Judge
Court No. 16-00183

[Remanding the U.S. Department of Commerce’s redetermination on remand scope
ruling on Agilent Technologies’ mass filter radiator.]

Dated: October 1, 2018

George R. Tuttle, 111, Law Offices of George R. Tuttle, A.P.C., of Larkspur, CA, and
Melanie A Frank, The Global Trade Group, PLLC, of Arlington, VA, for Plaintiff Agilent
Technologies.
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Aimee Lee, Senior Trial Counsel, Commercial Litigation Branch, Civil Division, U.S.
Department of Justice, of New York, N.Y., for Defendant United States. With her on the
brief were Chad A. Readler, Acting Assistant Attorney General, Jeanne E. Davidson,
Director, and Reginald T. Blades, Jr., Assistant Director. Of counsel on the brief was
Jessica R. DiPietro, Attorney, Office of Chief Counsel for Trade Enforcement and
Compliance, U.S. Department of Commerce, of Washington, D.C.

Alan H. Price, Derick G. Holt, and Robert E. DeFrancesco, III, Wiley Rein, LLP, of
Washington, D.C., for Defendant-Intervenor Aluminum Extrusions Fair Trade Com-
mittee. Laura El-Sabaawi also appeared.

OPINION AND ORDER

Choe-Groves, Judge:

Plaintiff Agilent Technologies (“Agilent”), a manufacturer of elec-
tronic and bio-analytical measurement instruments, challenges a
scope ruling on Agilent’s mass filter radiator issued by the U.S.
Departm