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INTRODUCTION 


Following several years of intense international negotiations, 

the Trade Agreements Act of 1979 was approved by the Congress 

and signed into law by the President of the United States. 

Among its provisions is a new system of customs valuation 

based on transaction value. Basically, this is the price which 

the buyer actually pays the seller in the transaction for the · 

goods being imported. This new valuation system took effect 

for most goods on July 1, 1980, and for all goods on July 1, 1981. 


Changing to a new valuation system is a comprehensive and complex 

undertaking. It deeply affects the U.S. Customs Service, the 

U. S . importing community, and our international trading partners. 

This booklet has been prepared to acquaint the domestic and 
international trade commu11ity with the new system. A narrative 
description of the new system of customs valuation is included 
as Part I of this booklet. Part II contains the customs valua
tion title of the Trade Agreements Act, and Part III is the 
Statement of Administrative Action which was sent to the u s 
Congress in conjunction with the Act . 

Implementing the new valuation system has required that the 
U.S. Customs regulations be modified. The new regulations are 
included as Part IV of this booklet . 

The last section (Part V) contains questions and answers con
cerning the new valuation system. In preparing these questions 
and answers, the U. S. Customs Service has tried to anticipate 
the areas in which questions would frequently arise . 

Customs' goal is to implement the new valuation system quickly, 
effectively, and responsively. This booklet is but one step 
toward attaining that goal. 

This publication will be revised only when warranted by a sig
nificant number of changes or additions. However, suggestions 
for improving its usefulness are continually desired. Comments 
and suggestions should be addressed to: 

Duty Assessment Division 
Office of Commercial Operations 
U.S. Customs Service 
Washington DC 20229 
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PREFACE 

World trade currently exceeds $1 trillion a year or $3 
billion a day. To ensure a degree of uniformity in the way 
the major trading nations regulate their impOrts and exports, 
governmental representatives of these nations formulated in 
1979, the first international trade pact in 12 years. 

One part of the pact concerns customs valuation. The 
nations initialling the pact including the United States agreed 
to establish a uniform system of customs valuation based on 
transaction value. 

U.S. customs valuation has been based on a number of 
complex systems established in section 402 of the Tariff Act 
of 1930, as amended. With the implementation of the Trade 
Agreements Act of 1979, these systems are replaced. The new 
valuation system now uses transaction value, that is, the 
price actually paid or payable. 

To help the trade community, the Customs Service has 
written a descriptive overview of the new valuation system. 
Nothing in this narrative is intended to supersede or 
modify existing legislation or regulation. 
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TRADE AGREEMENTS ACT OF 1979 


The Trade Agreements Act of 1979 (the Act) establishes 
new policies and procedures regarding customs valuation. 

EFFECTIVE DATE. The customs valuation provisions specified 
in the Act took effect on July 1, 1980. These new provisions 
apply to merchandise exported to the United States on or 
after the effective date. 

The only exception to this effective date is for rubber 
footwear. For certain rubber footwear, the valuation provisions 
of the Act took effect on July 1, 1981. 

VALUATION BASES. Under the Act, the customs value is the 
transaction value of the imported merchandise. Generally it 
is the price actually paid or payable for the goods, with 
additions for certain items not included in that price. 

If the first valuation basis cannot be used, the secondary 
bases are considered. These secondary bases, listed in the 
order of precedence for use, are: 

Transaction Value of Identical or Similar Merchand.ise 
Deductive Value 
Computed Value 

The order of precedence of the last two bases can be reversed 
if the importer so requests. 
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THANSACTION VALUE OF IMPORTED MERCHANDISE 


Several concepts are common to the transaction value of 
imported merchandise, of identical merchandise, and of simi
lar merchandise. These concepts, concerning the nature of 
transaction value itself, are discussed in terms of the 
transaction value of imported merchandise. The next section 
discusses the unique features applicable to the transaction 
value of identical merchandise and similar merchandise. 

Definition. The transaction value of imported (instant) 
merchandise is the price actually paid or payable for the 
merchandise when sold for exportation to the United States, 
plus amounts equal to: 

A. 	 The packing costs incurred by the buyer 

B. 	 Any selling ·commission incurred by the buyer, 

C. 	 The value of any assist 

D. 	 Any royalty or license fee that the buyer is required 
to pay as a condition of the sale 

E. 	 The proceeds, accruing to the seller, of any 
subsequent resale, disposal, or use of the imported 
merchandise 

These amounts (A through E) are added only to the 
extent that each (1) is not included in the price, and (2) 
is based on ·information establishing the accuracy of the 
amount. If sufficient information is not available, then 
the transaction value cannot be determined; and the next 
basis of value, in order of precedence, must be considered 
for appraisement. 

For example, a royalty is paid on the basis of the 
price in a sale in the United States of a gallon of a 
particular product that was imported by the pound and 
transformed into a solution after importation. Suppose 
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the royalty is based partly on the imported merchandise 
and partly on other factors having no connection with 
the imported goods, such as, when the imported goods 
are mixed with domestic ingredients and no longer 
separately identifiable. In such a situation, an 
amount for royalties cannot be accurately added to the 
price, thus a transaction value for the imported merchan
dise does not exist. However if the royalty is based 
only on the imported goods and is quantifiable, then an 
amount can accurately be added to the price. 

The price actually paid (or payable) for the 
imported merchandise is the total payment, excluding 
international freight, insurance, and other C.I.F. 
charges, that the buyer makes to the seller. This 
payment may be direct or indirect. Some examples of an 
indirect payment are when the buyer settles all or part 
of a debt owed by the seller, or when the seller to 
settle a debt he owes the buyer reduces the price on a 
current importation. Such indirect payments are part 
of the transaction value. 

For example, Smith Company in Dayton, Ohio pays 
$2,000 to Pierre's Toy Factory in Paris, France 
for a shipment of toys. The $2,000 consists of 
$1,850 for the toys and $150 for ocean freight and 
insurance. Pierre's Toy Factory would have charged 
Smith Company $2,200 for the toys; however, since 
Pierre's owed Smith Company $350, Pierre's only 
charged $1,850 for the toys. Assuming the transaction 
is acceptable, what is the transaction value? 

The transaction value of the imported merchandise 
is $2,200, that is, the sum of the $1,850 plus the 
$350 indirect payment. Because the transaction 
value excludes C.I.F. charges, the $150 ocean 
freight and insurance charge is excluded. 

However, if a buyer performs an activity on his own 
account, other than those listed in the foregoing A through 
E, then the activity is not considered an indirect payment 
to the seller, and is not part of the transaction value. 
This applies even though the buyer's activity might be 
regarded as benefiting the seller. One example of such 
activity is advertising .. 

As can be seen, several items comprise transaction 
value. Certain others do not. The amounts to be disregarded 
in determining transaction value are: 

A. 	 The cost, charges, or expenses incurred for trans
portation, insurance, and related services incident 
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to the international shipment of the goods from the 
country of exportation to the place of importation in 
the United States. 

B. 	 Any decrease in the price actually paid or payable that 
is made or effected between the buyer and seller after the 
date of importation of the goods into the United Statea. 

As well as, if identified separately: 

c. 	 Any reasonable cost or charge incurred for: 

(1) 	 Constructing, erecting, assembling, maintaining, 
or providing technical assistance with respect 
to the goods after importation into the 
United States, or 

(2) 	 Transporting the goods after importation. 

D. 	 The customs duties and other Federal taxes, including 
any Federal excise tax for which sellers in the United 
States are ordinarily liable. 

Limitations. The transaction value of imported merchandi•• 
is the appraised value of that merchandise, provided certain 
limitations do not exist. If any of these limitations are 
present, then transaction value cannot be used as the apprai..d 
value, and the next basis of value will be considered. 

The limitations can be divided into four groups: 
restrictions on the disposition or use of the merchandise, 
conditions for which a value cannot be determined, proceeds 
accruing to the seller, and related-party transactions where 
the transaction value is not acceptable. 
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Group 1 - Restrictions: Generally, if a seller imposes 
any restrictions on a buyer's disposition or use of the 
imported merchandise, then transaction value cannot be 
used. However, exceptions are made to this rule. Thus 
certain restrictions are acceptable, and their presence 
will still allow the use of transaction value. 

The acceptable restrictions are: (a) those imposed or 
required by law, (b) those limiting the geographical 
area in which the goods may be resold, and (c) those 
not substantially affecting the value of the goods. An 
example of the last restriction occurs when a seller 
stipulates that a buyer of new-model cars cannot sell 
or exhibit the cars until the start of the new sales 
year. 

Group 2 - Conditions: If the sale of, or the price 
actually paid or payable for, the imported merchandise 
is subject to any condition or consideration for which 
a value cannot be determined, then transaction value 
cannot be used. Some examples of this group include 
when the price of the imported merchandise depends on 
(a) the buyer's also buying from the seller other 
merchandise in specified quantities, (b) the price at 
which the buyer sells other goods to the seller, or (c) 
a form of payment extraneous to the imported merchandise, 
such as, the seller's receiving a specified quantity of 
the finished product that results after the buyer 
further processes the imported goods. 

Group 3 Proceeds: If part of the proceeds of any 
subsequent resale, disposal, or use of the imported 
merchandise by the buyer accrues directly or indirectly 
to the seller, then transaction value cannot be used. 
There is an exception however. 

The exception is that, if an appropriate adjustment 
can be made for the partial proceeds the seller receives, 
then transaction value can still be considered. Whether 
an adjustment would be made would depend on whether the 
price actually paid or payable includes such proceeds 
and, if it does not, the availability of sufficient 
information to determine the amount of such proceeds. 

Group 4 - Relationship: This group concerns the relationship 
between the buyer and seller. The fact that the buyer 
and seller are related does not automatically negate 
using their transaction value; however, the transaction 
value must be acceptable. 



6 


What is meant ·by acceptable? Acceptable means that the 
relationship between the buyer and seller did not 
influence the price actually paid or payable. Examining 
the circumstances of the sale will help make this 
determination. 

Alternatively, acceptable can also mean that the trans
action value of the imported merchandise closely appro
ximates any one of the following test values, provided 
these values relate to merchandise exported to the 
United States at or about the same time as the imported 
merchandise: 

a. 	 The transaction value of identical merchandise, 
or of similar merchandise, in sales to unrelated 
buyers in the United States, 

b. 	 The deductive value or computed value for 
identical merchandise or similar merchandise, 
or 

c. 	 The transaction value of imported merchandise 
in sales to unrelated buyers of merchandise, 
for exportation to the United States, that is 
identical to the imported merchandise under 
appraisement, except for having been produced 
in a different country. No two sales to 
unrelated buyers can be used for comparison 
unless the sellers are unrelated. 

The test values are used for comparison only. They do 
not form a substitute basis of valuation. 

In determining if the transaction value is close to one 
of the foregoing test values (a, b, or c), an adjustment 
is made if the sales involved differ in: 

*Commercial levels, 
*Quantity levels, 
*The 	costs, commissions, values, fees, and proceeds 
described in A through E of the "Definition" of 
transaction value, and 

*The 	costs incurred by the seller in sales in 
which he and the buyer are not related that are 
not incurred by the seller in sales in which he 
and the buyer are related. 

As stated, the test values are alternatives to the 
relationship criterion. If one of the test values is 
met, it is not necessary to examine the question of 
whether the relationship influenced the price. 
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Having discussed the "acceptability" of a related-party 
transaction, the next question that follows is: Who is 
considered related? For appraisement purposes, any of 
the following persons are considered related 

*Members of the same family, including brothers 
and sisters (whether by whole or half blood), 
spouse, ancestors, and lineal descendants 

*Any officer or director of an organization and 
such organization 

*An officer or director of an organization and an 
officer or director of another organization, if 
each such individual is also an officer or director 
in the other organization 

*Partners 

*Employer and employee 

*Any person directly or indirectly owning, controlling, 
or holding with power to vote, 5 percent or more of 
the outstanding voting stock or shares of any 
organization and such organization 

*Two or more persons directly or indirectly controlling, 
controlled by, or under common control with, any 
person. 

As stated previously, if certain limitations exist, the 
transaction value of the imported merchandise cannot be 
determined, and the next basis of appraisement will be 
considered. 

So far, this section has discussed the definition of 
transaction value of imported merchandise and the limitations 
precluding its use. In defining transaction value, several 
items were listed which, if not included in the price, 
require adjusting that price to incorporate the items. It 
would be appropriate, before ending this section, to discuss 
each of the items in detail. 
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Adjustments. As stated previously, the transaction value of 
imported merchandise is the price actually paid or payable 
plus, when not included in the price, 

A. Packing costs 
B. Selling commissions 
C. Assists 
D. Royalty or license fees as a condition of sale, and 
E. Proceeds accruing to the seller. 

Item A-Packing. Packing costs consist of the costs 
incurred by the buyer for all containers and coverings 
of whatever nature and for the labor and materials used 
in packing the imported merchandise, ready for export. 

Item B-Sellin~ Commissions. Any selling commission 
incurred by t e buyer with respect to the imported 
merchandise constitutes part of the transaction value. 
Buying commissions do not. A selling commission 
means any commission the buyer incurs, other than 
a buying commission. 

Item 	C-Assists. The apportioned value of any assist 
constitutes part of the transaction value of the 
imported merchandise. First the value of the assist 
is determined; then the value is pro-rated to the 
imported merchandise. 

a. 	 Definition. An "assist" is any of the following 
items that the buyer of imported merchandise 
provides directly or indirectly, and free of 
charge or at reduced cost, for use in the pro
duction of or the sale for export to the United 
States of the imported merchandise: 

*Materials, components, parts, and similar 
items incorporated in the imported merchandise 

*Tools, dies, molds, and similar items used 
in producing the imported merchandise 

*Merchandise consumed in producing the imported 
merchandise 

*Engineering, development, artwork, design 
work, and plans and sketches that are 
undertaken outside the United States. 

The last item listed above "Engineering, development ••• " 
will 	not be treated as an assist if the service or work 
is (1) performed by a person domiciled within the 
United States, (2) performed while that person is 
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acting as an employee or agent of the buyer of the 
imported merchandise, and (3) incidental to other 
engineering, development, artwork, design work, or 
plans or sketches undertaken within the United States. 

b. 	 Value. In determining the value of an assist, the 
following general rules apply: 

(1) 	 The value is either (i) the cost of acquiring 
the assist--if acquired by the importer from 
an unrelated seller, or (ii) the cost of 
producing the assist--if produced by the 
importer or a person related to him. 

(2) 	 The value includes the cost of transporting 
the assist to the place of production. 

(3) 	 The value of assists used in producing the 
imported merchandise is adjusted to reflect 
use, repairs, modifications, or other factors 
affecting the value of the assists. Assists 
of this type include such items as tools, 
dies, and molds. 

For example, if the importer previously used 
the assist, regardless of whether he acquired 
or produced it, the original cost of acquisition 
or of production must be decreased to reflect 
the use. Alternatively repairs and modifications 
may result in the value of the assist having to 
be adjusted upwards. 

(4) 	 In the case of engineering, development, artwork, 
design work, and plans and sketches undertaken 
elsewhere than in the United States, the 
value is 

(i) 	 the cost of obtaining copies· of the 
assist, if the assist is available in 
the public domain 

(ii) 	the cost of the purchase or of the lease, 
if the assist was bought or leased by the 
buyer from an unrelated person. 

(iii)the value added outside the United States, 
if the assist was produced in the United 
States and one or more foreign countries. 

So far as possible, the buyer's commercial record system
will be used to determine the value of an assist, especially 
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such assists as engineering ' development, artwork ' design 
work, and plans and sketches undertaken elsewhere than in 
the United States. 

For example, suppose a company imports a variety of products 
from several countries. The company has a design center 
outside the United States. If the company keeps the records 
of the design center in such a way as to show accurately the 
cost of the design work attributable to the imported mer
chandise, then the value of the assist is readily available. 

Suppose the company shows the cost of the design center 
outside the United States as a general overhead expense 
without allocation to specific products. In this case the 
total design center cost can be pro-rated over the total 
production benefiting from the design center. The pro-rated 
cost on a unit bas~ can then be added to the price of the 
imported merchandise. 

c. 	 Apportionment. Having determined the value of an 
assist, the next step is to pro-rate that value to 
the imported merchandise. The apportionment is 
done reasonably and according to generally accepted 
accounting principles. By the latter is meant any 
generally recognized consensus or substantial 
authoritative support regarding the recording and 
measuring of assets and liabilities and changes 
therein, the disclosing of information, and the 
preparing of financial statements. 

The method used to pro-rate the value of the 
assist depends on the details in the documents the 
importer provides to substantiate his requested 
method. For example, suppose the entire anti 
cipated production using the assist is to be 
exported to the United States. Then the value of 
the assist could be pro-rated any one of several 
ways: over the first shipment if the importer 
wants to pay duty on the entire value at one time, 
over the number of units produced up to the time 
of the first shipment, or over the entire anticipated 
production. If the entire anticipated production 
is not destined for the United States, some other 
method of apportionment will be used that is 
consistent with generally accepted accounting 
principles. 

Item D-Royalty or License Fees. Royalty or license fees 
that a buyer must pay, directly or indirectly, as a condition 
of the sale of the imported merchandise for exportation to 
the United States should be included in the price paid or 
payable. Ultimately whether a royalty or license fee is 
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dutiable will depend on (a) whether the buyer had to pay 
them as a condition of the sale and (b) to whom and under 
what circumstances they were paid. The dutiability status 
will have to be decided on a case-by-case basis. 

Charges for the right to reproduce the imported goods in the 
United States are not dutiable. This right applies only to 
the following types of merchandise: (a) originals or copies 
of artistic or scientific works, (b) originals or copies of 
models and industrial drawings; (c) model machines and 
prototyp~s; and (d) plant and animal species. 

Item E-Proceeds. Any proceeds resulting from the subsequent 
sale, disposal, or use of the imported merchandise that 
accrue directly or indirectly to the seller are dutiable. 
Such proceeds form part of the price actually paid or payable. 

This section has discussed the transaction value of 
imported merchandise--the primary basis of appraisement 
under the Trade Aggrements Act of 1979. The following 
sections discuss the other or secondary bases of appraisement. 
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TRANSACTION VALUE .OF IDENTICAL MERCHANDISE OR SIMILAR MERCHANDISE 

The preceding pages discuss how to determine the trans
action value of imported merchandise. If that transaction 
value cannot be determined, then the customs value of the 
imported goods being appraised is the transaction value of 
identical merchandise. If merchandise identical to the 
imported goods cannot be found or an acceptable transaction 
value for such merchandise does not exist, then the customs 
value is the transaction value of similar merchandise. 

The same additions, exclusions, and limitations, previous
ly 'discussed in determining the transaction value of imported 
merchandise, also apply in determining the transaction value 
of identical or similar merchandise. Therefore that discussion 
will not oe repeated in this section. 

Besides the data common to all three transaction values, 
certain factors specifically apply to the transaction value 
of identical merchandise or similar merchandise. These 
factors concern (a) the exportation date, (b) the level and 
quantity of sales, (c) the meaning, and (d) the order of 
precedence of identical merchandise and of similar merchandise. 

a. Exportation Date. The identical merchandise, 
or similar merchandise, for which a transaction 
value is being determined must have been sold for· 
export to the United States and exported at or about 
the 'same time as the merchandise being appraised. 

b. Sales Level/Quantity. The transaction value 
of identical merchandise (or similar merchandise) 
must be based on sales of identical merchandise (or 
similar merchandise) at the same commercial level 
and, in substantially the same quantity,- as the sales 
of the merchandise being appraised. If no such sale 
exists, then sales at either a different commercial 
level or in different quantities, or both, can be 
used, but must be adjusted to take account of any such 
difference. Any adjustment must be based on sufficient 
information, that is, information establishing the 
reasonableness and accuracy of the adjustment. 

For example, a valid price list containing prices 
for different commercial levels or different quantities 
provides sufficient information. Suppose the imported 
goods being valued consists of a shipment of 100 
units, the only identical imported goods for which 
a transaction value exists involves a sale of 500 
units, and the seller grants quantity discounts. 
Adjusting for the difference in quantity can be 
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made 	by referring to the seller's price list and 
using the price applicable to 100 units. Note: A 
sale 	at 100 units need not have occurred; the 
important factor is that the price list is established 
as being bona ~ through sales at other quantities. 

c. Definition. 

(1) 	 Identical Merchandise. 

The term"identical merchandise"means merchandise 
that is 

*Identical in all respects to the merchandise 
being appraised, 

*Produced in the same country as the 
merchandise being appraised, and 

*Produced by the same person as the 
merchandise being appraised. 

If merchandise meeting all three criteria cannot 
be found, then identical merchandise is merchandise 
satisfying the first two criteria but produced by a 
different person than the merchandise being appraised. 
Note: Merchandise can be identical to the merchandise 
being appraised and still show minor differences in 
appearance. 

' i. 	 Exclusion: Identical merchandise does not 
include merchandise that incorporates or 
reflects engineering, development, artwork, 
design work, and plans and sketches provided 
free or at reduced cost by the buyer and 
undertaken in the United States. 

(2) 	 Similar Merchandise. 

The term "similar merchandise" means merchandise 
that is 

*Produced in the same country and by the 
same person as the merchandise being 
appraised, 

*Like the merchandise being appraised in 
characteristics and component materials, and 

*Commercially interchangeable with the 
merchandise being appraised. 
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lf merchandise meeting the foregoinq criteria cannot be 
found, then similar merchandise is merchandise having the 
same country of production, like characteristics and component 
materials, and commercial interchangeability but produced by 
a different person. 

In determining whether goods are similar, some of the 
factors to be considered are the quality of the goods, their 
reputation, and the existence of a trademark. 

i. 	 Exclusion: Similar merchandise does not 
include merchandise that incorporates or 
reflects engineering, development, artwork, 
design work, and plans and sketches provided 
free or at reduced cost by the buyer and 
undertaken in the United States. 

d. Order of Precedence. Sometimes more than one 
transaction value will be present, that is, for identical 
merchandise produced by the same person, for identical 
merchandise produced by another person, for similar merchandise 
produced by the same person, and for similar merchandise 
produced by another person. If this occurs, one value must 
take precedence. 

As stated previously, acceptable sales at the same level and 
quantity take precedence over sales at different levels 
and/or quantities. The order of precedence can be summarized 
as: 

\l) 	 Identical merchandise produced by the 

same person 


(2) 	 Identical merchandise produced by another 

person 


(3) 	 Similar merchandise produced by the same 

person 


(4) 	 Similar merchandise produced by another 

person 


It is possible that two or more transaction values 
for identical merchandise (or similar merchandise) will be 
determined. In such a case, the lowest value will be used 
as the appraised value of the imported merchandise. 



15 

DEDUCTIVE VALUE 

If the transaction value of imported merchandise, of 
identical merchandise, or of similar merchandise cannot be 
determined, then deductive value is calculated for the 
merchandise being appraised. Deductive value is the next 
basis of appraisement to be used, unless the importer designated, 
at entry summary, computed value as the preferred method of 
appraisement. If computed value was chosen and subsequently 
determined not to exist for customs valuation purposes, then 
the basis of appraisement reverts back to deductive value. 

If an assist is involved in a sale, that sale cannot be 
used in determining deductive value. So any sale to a person 
who supplies an assist for use inconnection with the production 
or sale for export of the merchandise concerned is disregarded 
for deductive value. 

Basically deductive value is the resale price in the 
United Sates after importation of the goods, with deductions 
for certain items. In discussing deductive value, the term 
"merchandise concerned" is used. The term means the merchandise 
being appraised, identical merchandise, or similar merchandise. 
Generally, the deductive value is calculated by starting 
with a unit price and making certain additions to and dequctions 
in that price. 

A. 	 Unit Price. 

One of three prices constitutes the unit price in 
deductive value. The price used depends on when 
and in what condition the merchandise concerned is 
sold in the United States. 

1. 	 TIME & CONDITION: The merchandise is sold 
in the condition as imported at or about the 
date of importation of the merchandise being 
appraised 

PRICE: The price used is the unit price at 
which the greatest aggregate quantity of the 
merchandise concerned is sold at or about 
such date 

2. 	 TIME & CONDITION: The merchandise concerned 
is sold in the condition as imported but not 
sold at or about the date of importation of 
the merchandise being appraised 

PRICE: The price used is the unit price at 
which the greatest aggregate quanti ty of the 
merchandise concerned is sold after the date 
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of importation of the merchandise being 
appraised but before the close of the 90th 
day after the date of such importation. 

3. 	 TIME & CONDITION: The merchandise concerned 
is not sold in the condition as imported and 
not sold before the close of the 90th day 
after the date of importation of the merchandise 
being appraised 

PRICE: The price used is the unit . price at 
which the greatest aggregate quantity of the 
merchandise being appraised, after further 
processing, is sold before the 180th day 
after the date of such importation. 

This third price is also known as the "further 
processing price" or "superdeductive". 

B. 	 Additions. 

Packing costs for the merchandise concerned are 

added to the price used for deductive value, 

provided such costs have not otherwise been included. 

These costs are added, regardless of whether the 

importer or the buyer incurs the cost. 


Packing costs means the cost (1) of all containers 

and coverings of whatever nature and (2) of packing, 

whether for labor or materials, used in placing 

the merchandise in condition, packed ready for 

shipment to the United States. 


C. 	 Deductions. 

Certain items are not a part of deductive value. 
These items must be deducted from the unit price. 
The items are: 

1. 	 Commissions or Profit and General Ex enses. 
ny commission usually paid or agree to e 

paid, or the addition usually made for profit 
and general expenses, applicable to sales in 
the United States of imported merchandise 
that is 

(a) 	 of the same class or kind as the 
merchandise concerned; 

(b) 	 regardless of the country of exportation; 
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2. 	 Transportation/Insurance Costs. 

The usual and associated costs of transporting 
and insuring the merchandise concerned 

(a) 	 From the country of exportation to the 
place of importation in the United 
States, and 

(b) 	 From the place of importation to the 
place of delivery in the United States, 
provided these costs are not included as 
a general expense under the preceding 
paragraph; 

3. 	 Customs Duties/Federal Taxes. The customs 
duties and other Federal taxes payable on the 
merchandise concerned because of its importation, 
plus any Federal excise tax on, or measured 
by the value of, such merchandise for which 
sellers in the United States are ordinarily 
liable; and 

4. 	 Value of Further Processing. The value added 
by the processing of the merchandise after 
importation, provided sufficient information 
exists concerning the cost of processing. 
The price determined for deductive value is 
reduced by the value of further processing, 
only if the third unit price (the superdeductive) 
is used as deductive value. (Under the 
superdeductive, the merchandise concerned is 
not sold in the condition as imported and not 
sold before the close of the 90th day after 
the date of importation, but is sold before 
the 180th day after the date of importation.) 

In mentioning the unit price and the additionsand 
deductions to it, certain terms are used that need clarifi 
cation. These terms are "unit price for the greatest aggreg~te 
quantity", "profit and general expenses", and "merchandise 
of the same class or kind". 

"Unit Price for the Greatest Aggregate Quantity". The 
unit price used is ·the price at which the greatest number of 
units is sold, in sales to persons who are not related to 
the persons from whom they buy such goods, at the first 
commercial level of importation, or after further processing, 
at which such sales take place. Note: Related-party sales 
cannot be used in determining the number of units sold. 
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The unit price must be for a total volume greater than 
the total volume sold at any other unit price and sufficient 
to establish the unit price. Whenever all the units of the 
merchandise concerned have not been resold, then determining 
what is a sufficient number of units must be made on a case
by-case basis. · 

Some examples will help illustrate the unit-price 
principle. 

a. 	 The merchandise concerned consists of 800 units. 
If 500 units are sold at $100 each and 300 are 
sold at $200 each, then the unit price is $100. 

b. 	 Suppose a total shipment of 90 units is sold 

as follows: 


20 units $10 each 
15 units 30 each 
30 units 20 each 
25 units 40 each 

The unit price is $20, the price at which the 
greatest number of units is sold. 

c. 	 If a seller gives lower unit prices for large
volume sales, the unit price used is the unit 
price for the greatest aggregate quantity sold. 

Sale 	Quantity Unit Price Number of Sales Total Units Sold 

1-50 $50 15 sales of 2 units 60 

10 sales of 3 units 


51-100 40 1 sale of 55 units 55 


The greatest number of units sold is 60; so, the 
unit price for the greatest aggregate quantity is 
$50. 

"Profit and General Expenses". The unit price selected 
for deductive value must be reduced by an amount equal to 
any commission paid or to be paid or the usual addition for 
profit and general expenses. In handling the profit and 
general expenses component, several points must be remembered. 

These are: 

a. 	 The profit and general expenses are viewed as a 
whole. 

For example, an importer is introducing a new 
product line and thus is taking little profit 
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($5). However his general expenses are high 
($20) because of i n troducing the new product. 

Importer Usual 

Profit 
General Expenses 

$ 5 
20 

$15 
10 

Total 

Taken as a whole, the importer's combined profit 
and general expense figure is consistent with the 
usual profit and general expense figure and thus 
is an acceptable figure. 

b. 	 The profit and general expenses are based on the 
importer's profit and general expenses. 

If such profits and general expenses are inconsistent 
with those in sales in the United States of imported 
merchandise of the same class or kind from all 
countries, then the. deduction will be based on the 
usual profit and general expenses in such sales. 

The information used to determine profit and 
general expenses must be sufficient to establish 
the accuracy of the amount and prepared consistent 
with generally accepted accounting principles in 
the United States. 

c. 	 Any State or local tax imposed on the importer 
with respect to the sale of imported merchandise 
is treated as a general expense. 

"Merchandise of the Same Class or Kind". The term 
"merchandise of the same class or kind" means merchandise 
within a group or range of merchandise produced by a particular 
industry or industry sector. The narrowest group or range 
providing the necessary data is used. 

Whether goods are of the same class or kind as the 
merchandise being appraised will be determined on a case-by
case basis. To be considered of the same class or kind, the 
merchandise need not have been exported from the same country 
as the merchandise being appraised. 
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SUPERDEDUCTIVE. The importer has the option to ask that 
aeductive value be based on the further-processing price 
(the third price shown under the foregoing "A. Unit Price"). 
If he makes that choice, certain facts concerning valuing 
the further processing method must be followe9. For ease of 
reference, the further processing method will be called 
"superdeductive." 

Under the superdeductive, an amount equal to the value 
of the further processing must be deducted from the unit 
price in determining deductive value. The amount so deducted 
must be based on objective and quantifiable data concerning 
the cost of such work as well as any spoilage, waste or 
scrap derived from that work. Items such as accepted industry 
formulas, methods of construction, and industry practices 
could be used as a basis for calculating the amount to be 
deducted. 

Li-mitations. (a) Generally, the superdeductive method 
cannot be used if the further processing destroys the identity 
of the goods. Such situations will be decided on a case-by
case basis for the following reasons: 

(1) 	 Sometimes, even though the identity of the 
goods is lost, the value added by the processing 
can be determined accurately without unreasona
able difficulty for importers or for the 
Customs Service, 

(2) 	 In some cases, the imported goods still keep 
their identity after processing but form only 
a minor part of the goods sold in the United 
States. In such cases, using the superdeductive 
method to value the imported goods will not be 
justified. 

(b) The superdeductive method cannot be used if the 
merchandise concerned is sold in the condition as imported 
before the close of the 90th day after the date of importa
tion of the merchandise being appraised. 
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COMPUTED VALUE 

The last basis of appraisement is computed value. If 
customs valuation cannot be based on any of the values 
previously discussed, then computed value is considered. 
This value is also the one the importer can select at entry 
summary to precede deductive value as a basis of appraise
ment. 

Computed value consists of the sum of the following 
items: 

a. Materials, 
used in pro

fabrication, and other processing 
ducing the imported merchandise 

b. Profit and general expenses 

c. Any assist, 
and 

if not included in (a) and (b), 

d. 	 Packing costs. 

a. 	 Materials, Fabrication, and Other Processing. The 
cost or value of the materials, fabrication, and 
other processing of any kind used in producing the 
imported merchandise is based (1) on information 
provided by or on behalf of the producer and (2) 
on the commercial accounts of the producer, if the 
accounts are consistent with generally accepted 
accounting principles applied in the country of 
production of the goods. 

Note: If the country of exportation imposes an 
internal tax on the materials or their disposition 
and refunds the tax when merchandise produced 
from the materials is exported, then the amount 
of the internal tax is not included as part of the 
cost or value of the materials. 

b. 	 Profit and General Expenses. The producer's profit 
and general expenses are used, provided they are 
consistent with the usual profit and general expenses 
reflected by producers in the country of exportation 
in sales of merchandise of the same class or kind 
as the impo~ted merchandise. 

Some facts concerning the amount for profit and 
general expenses should be mentioned: 
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1. 	 The amount is determined by information 
the producer supplies and on his commercial 
accounts, provided such accounts are consis
tent with generally accepted accounting 
principles in the country of production. 

Note: As a point of contrast, for deductive 
value the generally accepted principles used 
are those in the United States, whereas ~n 
computed value the generally accepted account
ing principles are those in the country of 
production. 

2. 	 The producer's profit and general expenses must 
be consistent wiht those usually reflected in 
sales of goods of the same class or kind as 
the imported merchandise that are made by 
producers in the country of exportation for 
export to the United States. If they are not 
consistent, then the amount for profit and 
general expenses is based on the usual profit 
and general expenses of such producers. 

3. 	 The amount for profit and general expenses is 
taken as a whole. This is the same treatment 
as occurs, and has been discussed, in deductive 
value. 

Basically, a producer's profit could be low 
and his general expenses high, so that the 
total amount is consistent with that usually 
reflected in sales of goods of the same 
class or kind. A producer's actual profit 
figures even if low, will be used, provided 
he has valid commercial reasons to justify 
them 	and his pricing policy reflects usual 
pricing policies in the industry concerned. 

c. 	 Assists. If the value of an assist used in producing 
the merchandise is not included as part of the 
producer's materials, fabrication, other processing 
or general expenses, then the prorated value of 
the assist will be included in computed value. It 
is important that the value of the assist is not 
included elsewhere because no component of computed 
value should be counted more than once in determining 
computed value. 

Note: The value of any engineering, development, 
artwork, design work, and plans and sketches 
undertaken in the United States is included in 
computed value only to the extent that such value 
has been charged to the producer. 
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d. 	 Packing Costs. The cost of all containers and 
coverings of whatever nature and of packing, 
whether for labor or material, used in placing 
merchandise in condition, packed ready for ship
ment to the United States is included in computed 
value. 

In discussing computed value, reference was made to 
"merchandise of the same class or kind.'' This concept needs 
further clarification: 

"Merchandise of the same class or kind" must be imported 
from the same country as the merchandise being appraised, 
and must be within a group or range of goods produced 
by a particular industry or industry sector. Whether 
certain merchandise is of the same class or kind as 
other merchandise will be determined on a case-by-case 
basis. 

In determining usual profit and general expenses, sales 
for export to the United States of the narrowest group 
or range of merchandise that includes the merchandise 
being appraised will be examined, providing the necessary 
information can be obtained. 

Note: As a point of contrast, under deductive value 
"merchandise of the same class or kind" includes merchandise 
imported from other countries besides the country from 
which the merchandise being appraised was imported. 
However, under computed value, "merchandise of the same 
class or kind" is limited to merchandise imported from 
the same country as the merchandise being appraised. 

As can be seen, computed value relies to a certain 
extent on information that has to be obtained outside the 
United States, that is, from the producer of the merchandise. 
If a foreign producer refuses to or is legally constrained 
from · providing the computed value information, or if the 
importer cannot provide such information within a reasonable 
period of time, then computed value cannot be determined. 
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VALUE I~ OTHER VALUES CANNOT BE DETERMINED 

If none of the previous five values can be used to 
appraise the imported merchandise, then the .customs value 
must be based on a value derived from one of the five 
previous methods, reasonably adjusted as necessary. The 
value so determined should be based, to the greatest extent 
possible, on previously determined values. Only data 
available in the United States will be used. 

Some examples of how the other methods can be reasonably 
adjusted are: 

Identical Merchandise (or Similar Merchandise): 

(a) The requirement that the identical merchandise 
(or similar merchandise) should be exported at 
or about the same time as the merchandise being 
appraised could be flexibly interpreted. 

{b) Identical imported merchandise {or similar imported 
merchandise) produced in a country other than the 
country of exportation of the merchandise being 
appraised could be the basis for customs valuation. 

{c) Customs values of identical imported merchandise 
(or similar imported merchandise) already determined 
on the basis of deductive value and computed value 
could be used. 

Deductive Method. The 90-day requirement could be 
administered flexibly. 
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Title I I 

Title I I of the Trade Agreements 
Act of 1979 deals with Customs 
Valuation. It is reproduced 
for your information. 

TITLE II-CUSTOMS VALUATION 


Subtitle A-Valuation Standards Amendments 


SEC. 201. VALUATION OF IMPORTED MERCHANDISE. 

(a) vALUATION STANDABDS.-Section 402 of the 


Tariff Act of 1930 (19 TJ.S.C. 1401a) is amended to read as 


follows: 


"SEC. 402. VALUE. 

"(a) IN GENERAL.-(!) Except as otherwise specifically 


provided for in this Act, imported merchandise shall be ap


praised, for the purposes of this Act, on the basis of the 


following: 


"(A) The tra.n.saction value provided for under 


subsection (b). 


"(B) The transaction value of identical merchan


dise proyided for under subsection (c), if the value re


ferred to in subparagraph (A) cannot be determined, or 


can be determined but cannot be used by reason of 


subsection (b)(2). 
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"(C) The transaction value of similar merchandise 

provided for under subsection (c), if the value referred 

to in subparagraph (B) cannot be determined . . 
"(D) The deductive value provided for under sub

section (d), if the value referred to in subparagraph (C) 

cannot be determined and if the importer does not re

quest alternative valuation under paragraph (2). 

"(E) The computed value provided for under sub

section (e), if the value referred to in subparagraph (D) 

cannot be determined. 

"(F) The value provided for under subsection (0, 

if the value referred to in subparagraph (E) cannot be 

. ~determmea. 

"(2) If the value referred to in ;uuagraph (l)(C) cannot 

be determined with re~pect to imported merchandise, the 

merchandise shall be appraised. on the basis of the computed 

value provided for under par~Taph (l)(E), rather than the 

deductive value provided for under paragraph (l)(D), if the 

importer makes a. request to that effect to the customs officer 

concerned within such time as the Secretary shall prescribe. 

If the computed value of the merchandise cannot subsequent

ly be determined, the merchandise may not be appraised on 

the basis of the value referred to in paragraph (l)(F) unless 

the deductive value of the merchandise cannot be determined 
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"(3) Upon written request therefor by the importer of 

merchandise, and subject to provisions of law regarding the 

disclosure of information, the customs officer concerned shall 

pr:J\ide the irnpoiter \\·ic~1 a written expbnation of how the 

vaiue of that merchandise was determined under this section. 

"(b) TRANSACTION VALUE OF IMPORTED °MERCHAN

DISE.-(1) The transaction value of imported merchandise is 

the price actually paid or payable for the merchandise when 

sold for exportation to the United States., plus amounts equal 

to

"(A) the packing costs incurred by the buyer with 

respect to the imported merchandise; 

"(B) any selling commission incurred by the buyer 

·.;:ith respect to the imported merchandise; 

" (C) the value, apportioned as appropriate, of any 

assist; 

"(D) any royalty or license fee related to the im

ported merchandise that the buyer is required to pay, 

directly or indirectly, as a condition of the sale of the 

imported merchandise for exportation to the United 

States; and 

"(E) the proceeds of any subsequent resale, dis

posal, or use of the imported merchandise that accrue, 

dire((tly or indirectly, to the seller. 
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The price actually paid or payable for imported merchandise 

shall be increased by the a.mount& attrn11table to the items 

(and no others) described in subparagrap.hs (AJ ~ i1rough \E) 

only to the extent that each such amount (i) is not Gtherwise 

included within the price actually paid or payable; and (ii) is 

based on sufficient infonnation. If sufficient information is not 

available, for any reason, with respect to any a.mount re

ferred to in the preceding sentence, the transaction value of 

the imported merchandise concerned shall be treated, for pur

poses of this section, as one that cailnot be detennined. 

"(2)(A) The transaction value of imported merchandise 

determined under-paragraph (1) shall be the appraised value 

of that merchandise for the purposes of this Act only if

"(i) there are no restrictions on the disposition or 

use of the imported merchandise by the buyer other 

than restrictions that

"ffi are imposed or required by law, 

"(Il) limit the geographical area in which the 

merchandise may be resold, or 

"(Ill) do not substantially affect the value of 

the merchandise; 

"(ii) the sale of, or the price actually paid or pay

able for, the imported merchandise is not subject to 

any condition or consideration for which a value cannot 

be determined with respect to the imported 

merchandise; 
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"fiii) no part of the proceeds of any subsequent 

resale, disposal, or use of the imported merchandise by 

the buyer will accrue directly or indirectly to the 

seller, unless an appropriate adjustment therefor can be 

made under paragraph (l)(E); and 

"(iv) tne buyer and seller are not related, or the 

buyer and seller are related but the transaction value is 

acceptable, for purposes of this subsection, under sub

paragraph (B). 

"(B) 1%e transaction value between a related buyer and 

seller is acceptable for the purposes of this subsection if an 

examination of the circumstances of the sale of the imported 

merchandise indicates that the relationship between such 

buyer and seller did not influence the price actu&lly paid or 

payable; or if the transaction value of the imported merchan

dise closely approximates

"(i) the transaction value of identical merchandise, 

or of similar merchandise-, in sales to unrelated buyer$ 

in the United States; 

"(ii) the deductive value or computed value for 

identical merchandise or similar merchandise; or 
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but only if each value referred to in clause (i) or ("u") that 

is used for comparison relates to merchandise that was ex

ported to the United States at or about the sa:me time as the 

imported merchandise. 

"(C) In applying the values used for comparison pur

poses under subparagraph (B), there shall be taken into ac

count differences with respect to the sales involved (if such 

differences are based on sufficient information whether sup

plied by the buyer or otherwise available to the customs offi

cer concerned) in

"(i) commercial levels; 

"(ii) quantity levels; 

"(iii) the- costs, commissions, values, fees, and 

proceeds described in para.graph (1); and 

"(iv) the costs incurred by the seller m sales in 

which ..he and the buyer are not related that are not 

incurred by the seller in sales in which he and the 

buyer are related. 

" (3) The transaction value of impor~c~ .u•..:~· c hJ.nd.ise 

does not include any of the following, if identified separately 

from the price actually paid or payable and from any cost or 

other item referred to in paragraph (1): 

"(A) Any reasonable cost or charge that is m

curred for
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"(i) the constr.uction, erection, assembly, or 

ma.intena..nce of, or the technical assistance pro

vided with respect to, the merchandise after its 

importation into the United States; or 

"(ii) the transportation of the merchandiC!e 

after such importation. 

u(B) The customs duties and other Federal taxes 

currently payable on the imported merchandise by 

reason of its importation, and any Federal excise tax 

on, or measured by the value of, such merchandise for 

which vendors in the United States are ordinarily 

liable. 

"(4) For purposes of this subsection

"(A) The tam: 'price actually paid or paya.ble' 

means the total payment (whether direct or indirect, 

and exclusive of any costs, charges, or expenses in

curred for transportation, insurance, and related serv

ices i.111cidm10 to the inteu1ational @h.ipment of the mer

chamEse frcm the country of exportation to the place 

of importation in the L nited States) made, or to be 

made, fffl" imported merchandise by the buyer to, or for 

the benefit of, the seller . . 
"(B) Any rebate of, or other decrease in, the price 

actually pa.id or payable that is ma.de or otherwise ef

fected between the buyer and seller after the date of 

the importation of tha merchandise into the United 
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States_ shall be disregarded in determining the transac

tion value under para.graph (1). 

"(c) TRANSACTION VALUE OF IDENTICAL MERCHAN

DISE AND SIMILAR MEBCHANDISE.-(1) Tlie transaction 

value of identical merchandise, or of similar merchandise, is 

the transaction value (acceptable as the appraised value for 

purposes of this Act under subsection (b) but adjusted under 

para.graph (2) of this subsection) of imported merchandise 

that is 

"(A) with respect to the merchandise being ap

praised, either identical merchandise or similar mer

chandise, as the case may be; and 

"(B) exported to the United States at or about the 

time that the merchandise being appraised is exported 

to the United States. 

"(2) Transaction values determined under this subsec

tion shall be based on sales of identical merchandise or simi

~· · ·' , , ·· · .., -- · ... 'r b · t .."',, ,... ~"' "Y"t"\"""' 0 ,."; I1ar mere hamuse, a., .ne 1,;a:se 11iaJ e, a ~ UL .~ :.'1.uu.. Cv ......~ . ~. 3. 

level and in substantially the same quantity as the sales of 

the merchandise being appraised. If no such sale is found, 

sales of identical merchandise or similar merchandise at 

either a different commercial level or in different quantities, 

or both, shall be used, but adjusted to take account of any 

such difference. Any adjustment made under this paragraph 

shall be based on sufficient information. If in applying this 

para.graph with respect to a.ny imported merchandise, two or 
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more tra.nsaction values for identical merchandise, or for sim

ilar merchandise, are determined, such imported merchandise 

shall be appraised on the basis of the lower or lowest of such 

values. 

"(d) DBDUCTIVB vALUB.-(1) For purposes of this sub

section, the term 'merchandise concerned' mea.ns the mer

chandise being appraised, identical mercha.ndise, or similar 

merchandise. 

"(2)(A) The deductive value of the merchandise being 

appraised is whichever of the following prices (as adjusted 

under paragraph (3)) is appropriate depending upon when a.nd 

in what condition the mercha.ndise concerned ·is sold in the 

United States: 

''(i) If the merchandise concerned is sold in the 

condition as imported at or about the date of importa

tion of the merchandise being ~.ppraised, the price is 

tht: unit price at w~'lich the mercha.ndise concerned is 

sold in the greatest aggregate qua.ntity at or about 

such date. 

"(ii) If the merchandise concerned is sold in the 

condition as imported but not sold at or about the date 

of importation of the merchandise being appraised, the 

price is the unit price at which the merchandise con

cerned is sold in the greatest aggregate quantity after 

the date of importation of the merchandise being ap

praised but before the close of the 90th day i.fter the 

date of such importation: 
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"(iii) If the merchandise concerned was not sold 

in the condition as imported and not sold before the 

close of the 90th da.y after the da.te of importation of 

the merchandise being appraised, the price is. the unit 

price at which the merchandise being appraised, after 

further processing, is sold in the greatest aggregate 

quantity before the 180th da.y after the da.te of such 

importation. This clause shall apply to appraisement of 

merchandise only if the importer so elects and notifies 

the customs officer concerned of that election within 

such time as shall be prescribed by the Secretary. 

"(B) For purposes of subparagraph (A), the unit price at 

which merchandise is sold in the greatest aggregate quantity 

ii the unit price at which such merchandise is sold to unrelat

ed persons, !lt the first commercial level after importation (in 

eases to which subparagraph (A) (i) or (ii) applies) or after 

further processing (in cases to which subparagraph (A)(iii) ap

plies) at which such sales take place, in a total volume that is 

(i) greater than the total volume sold at any other unit price, 

ui (ii) sufficient to esta.blish the unit price. 

"(3)(A) The price determined under paragraph (2) shall 

he reduced by an amount equal to

"(i) any commission usually paid or a.greed to be 

paid, or the addition usually made for profit and gener

al expenses, in connection with sales in the United 

Sta.tes of imported merchandise that is of the same 

class or kind, regardless of the country of exportation, 

u the merchandise concerned; 
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"(ii) the actual costs and associated costs of trans

portation and insurance incurred with respect to inter

national shipments of the merchandise concerned from 

the country of exportation to the United States; 

"(iii) the usual costs and associated costs of trans

portation and insurance incurred with respect to ship

ments of such merchandise from the place of importa

tion to the place of delivery in the United States, if 

such costs are not included as a general expense under 

clause (i); 

"(iv) the customs duties and other Federal taxes 

curre1ltly payable on the merchandise concerned by 

reason of its importation, and any Federal excise tax 

on, or measured by the value of, such merchandise for 

which vendors in the United States are ordinarily 

liable; and 

"(v) (but only in the ,case of a price determined 

under paragraph (2)(A)(iii)) the value added by the 

processing of the merchandise after importation to the 

extent that the value is based on sufficient information 

relating to cost of such processing. 

"(B) For purposes of apP.lying paragraph (A). 
"(i) the deduction made for profits and general ex

penses shall be based upon the importer's profits a.nd 

general expenses, unless such profits and general ex

penses are inconsistent with those reflected in sales in 
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the United States of imported merchandise of the same 

class ·or kind, in which case the deduction shall be 

based on the usual profit and general expenses reflect

ed in such sales, as determined from suffic_ient informa

tion; and 

"(ii) any State or local tax imposed on the import

er with respect to the sale of imported merchandise 

shall be treated as a general expense. 

"(C) The price determined under paragraph (2) shall be 

increased (but only to the extent that such costs are not oth

en~:ise included) by an amount es._ual to the pn.c~ing costs 

incurred by the importer or the buyer, as the case may be, 

with respect to the merchandise concerned. 

"(D) For purposes of determining the deductive value of 

imported merchandise, any sale to a person who supplies any 

assist for use in connection with the production or sale for 

export of the merchandise concerned shall be disregarded. 

"(e) COMPUTED VALUE.-(1) The computed value of 

imported merchandise is the sum of

"(A) the cost or value of the materials and the 

fabrication and other processing of any kind employed 

in the production of the imported merchandise; 

"(B) an amount for profit and general expenses 

equal to that usually reflected in sales of merchandise 

of the same class or kind as the imported merchandise 

that are made by the producers in the country of ex

portation for export to the United States; 
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"(C) any assist, if its value is not included under 

subparagraph (A) or (B); and 


"(D) the packing costs. 


"(2) For purposes of paragraph (1)

"(A) the cost or value of materials under para

graph (l)(A) shall not include the amount of any inter

nal tax imposed by the country of exportation that is 

directly applicable to the materials or their disposition 

if the tax is remitted or refunded upon the exportation 

of the merchandise in the production of which the ma

terials were used; and 

"(B) the amount for profit and general expenses 

under paragraph (l)(B) shall be based upon the produc

er's profits and expenses, unless the producer's profits 

and expenses are inconsistent with those usually re

flected in sales of merchandise of the same class or 

kind as the imported merchandise that are made by 

producers in the country of exportation for export to 

the United States, in which case the amount under 

paragraph (l)(B) shall be based on the usual profit and 

general expenses of such producers in such sales, as 

determined from sufficient information. 

"(f) vALUE IF OTHER vALUES CANNOT BE DETER

MINED OB USED.-(1) If the value of imported merchandise 

cannot be determined, or otherwise used for the purposes of 

this Act, under subsections (b) through (e), the merchandise 

shall be appraised for the purposes of this Act on the basis of 
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a value that is derived from the methods set forth in such 

subsections, with such methods being reasonably adjusted to 

the extent necessary to arrive at a value. 

"(2) Imported merchandise may not be 'appraised, for 

the purposes of this Act, on the basis of

"(A) the selling price in the United States of mer

cha:m±ise produeeti i-n the United States; 

"(B) a system that provides for the appraisement 

of imported merchandise at the higher of two alterna

tive values; 

"(C) the pnce of merchandise m the domestic 

marR.et of the country of exportation; 

"(D) a cost of production, other than a value de

termined under subsection (e) for merchandise that is 

identical merchandise or similar merchandise to the 

merchandise being appraised; 

"(E) the price of merchandise for export to a 

country other than the United States; 

"(F) minimum values for appra.isement; or 

"(G) arbitrary or fictitious values. 

This paragraph shall not apply with respect to the ascertain

ment, determination, or estimation of foreign market value or 

United States price under title VII. 

"(g) SPECIAL RULEs.-(1) For purposes of this section, 

the persons specified in any of the following subparagraphs 

shall be treated as persons who are related: 
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"(A) Members of the same family, including broth

ers and sisters (whether by whole or half blood), 

spouse, ancestors, and lineal descendants. 

"(B) Any officer or director of an organization 

and such organization. 

"(C) An officer or director of an organization and 

an officer or director of another organization, if each 

such individual is also an officer or director in the 

other organization. 

"(D) Partners. 


"(E) Employer and employee. 


"(F) Any person directly or indirectly owning, 


controlling, or holding with power to vote, 5 percent or 

more of the outstanding voting stock or shares of any 

organ,ization and such organization. 

"(G) Two or mor-e persons directly or indirectly 

controlling, controlled by, or under common control 

with, any person. 

"(2) For purposes of this section, merchandise (includ

ing, but not limited to, identical merchandise and similar 

merchandise) shall be treated as being of the same class or . 
kind as other merchandise if it is within a. group or range of 

merchandise- produced by a. particular industry or industry 

sector. 
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"(3) For purposes of this section, information that is 

submitted by an importer, buyer, or producer in regard to the 

appraisemen! of merchandise may not be rejected by the cus

toms officer concerned on the basis of the a.Ccounting method 

by which that information was prepared, if the preparation 

was in accordance with generally accepted a.ccountL1g princi

ples. The term 'generally accepted accounting principles; 

refers to any generally recognized consensus or substantial 

authoritative support rega.rding

"(A) which economic resources and obligations 

should be recorded as assets and liabilities; 

"(B) which changes in assets and liabilities should 

be recorded; 

"(C) how the assets and liabilities and changes in 

them should be measured; 

"(D) what information should be disclosed and 

how it should be disclosed; and 

"(E) which financial statements should be pre

pared. 

The applicability of a particular set of generally accepted ac

counting principles will depend upon th& basis on which the 

value of the- merchandise is sought to be established. 

"(h) DBFINITIONS.-As used in this section

"(l)(A) The term 'assist' means: any of the follow

ing if supplied directly or indirectly, and free of charp 
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or at reduced cost, by the buyer of imported merchan

dise for use in connection with the production or the 

sale for export to the United States of the merchan

dise: 

"(i) Materials, components, parts, and similar 

items incorporated in the imported merchandise. 

"(ii) Tools, dies, molds, and similar items 

used in the production of the imported merchan

dise. 

"(iii) Merchandise consumed in the produc

tion of the imported merchandise. 

"(iv) Engineering, development, artwork, 

design work, and plans and sketches that are un

dertaken elsewhere than in the United States and 

are necessary for the production of the imported 

merchandise. 

"(B) No service or work to which subparagraph 

(A)(iv) applies shall be treated as an assist for purposes 

of this section if such service or work

"(i) is performed by an individual who is 

domiciled within the United States; 

· "(ii) is performed by that individual while he 

is acting· as an employee or agent of the buyer of 

the imported merchandise; and 



42 


"(iii) is incidental to other engineering, de

velopment, artwork, design work, or plans or 

sketches that are undertaken within the United. 
States. 

"(C) For purposes of this section, the following 

apply in determining the value of assists described in 

subparagraph (A)(iv): 

"(i) The value of an assist that is available in 

the public domain is the cost of obtaining copies 

of the assist. 

"(ii) If the production of an assist occurred in 

the United States and one or more foreign coun

tries, the value of the assist is the value thereof 

that is added outside the United States. 

"(2) The term 'identical merchandise' means

"(A) merchandise that is identical in all re

spects to, and was produced in the same country 

and by the same person as, the merchandise being 

appraised; or 

"(B) if merchandise meeting the require

ments under subparagraph (A) cannot be found (or 

for- purposes of applying subsection (b)(2)(B) (i), 

regardless of whether merchandise meeting such 

requirements can be found), merchandise that is 

identical in all respects to, and was produced in"' 
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the same country as, but not produced by the 

same person as, the merchandise being appra.ised. 

Such term does not include merchandise that incorpo

rates or reflects any engineering, development, 

artwork, design work, or plan or sketch tha.t

n ro was supplied free or :::.t :-cd.li.c.:.d cost by 

the buyer of the merchandise for use in connec

tion with the production or the sale for export to 

the United States of the merchandise; and 

"(Il) is not an assist because undertaken 

within the United States. 

"(3) The term 'packing costs' means the cost of 

all containers and coverings of whatever nature and of 

packing, whether for labor or materials, used in placing 

merchandise in condition, packed ready for shipment to 

the United States. 

"(4) The term 'similar merchandise' means

''(A) merchandise that

"(i) wa.s produced in the same country 

and by the same person as the merchandise 

being appraised, 

"(ii) is like the merchandise being ap

praised in characteristics and component ~ 

· terial, and 
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- "(iii~ is commercially interchangeable 

with the merchandise being appraised; or 

"(B) if merchandise meeting the require. 
ments under subparagraph (A) cannot be found (or 

for purposes of applying subsection (b)(2)(B)(i), re

., f . h ' ,. . ,ga.rwess o wnet. er rr.0rc11anW.st! meeting suc.1 :e

quirements can be found). merchandise that

"(i) was produced in the same country 

as, but not produced by the same person as, 

the merchandise being appraised, and 

"(ii) meets the requirement set forth in 

subparagraph (A) (ii) and (iii). 

Such term does not include merchandise that incorpo

rates or reflects any engineering, development, 

artwork, design work, or plan or sketch that

"(!) was supplied free or at reduced cost by 

the buyer of the merchandise for use in connec

tion with the production or the sale for export to 

the United States of the merchandise; and 

"(Il) is not an assist because undertaken 

within the United States. 

"(5) The term 'sufficient information', when re

quired under this section for determining

"(A) any amount
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"(i) added under subsection (b)(l) to the 

price actu&lly paid or payable, 

"(ii) deducted under subsection (d)(S) u 

profit or general expense or value from fur

ther processing, or 

"(ill) added wider subsection (e}(2) as 

profit or general expense; 

"(B) any difference taken into account for 

purposes of subsection (b)(2)(C); or 

"(C) a.ny adjustment made under subsection 

(c)(2); 

means information that establishes the accuracy of 

auch am()unt, difference, or adjustment.". 

(b) RBPBAL OP EXISTING ALTERNATIVE VALUATION 

STANDABDS.-Section 402a of the Tariff Act of 1930 (19 

U.S.C. 1402) is repealed. 
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Statement of Administrative Action 

TITLE II -- CUSTOMS VALUATION 

Enactment of the proposed legislation on customs valua
tion will improve and simplify the U.S. system of customs 
valuation. In administering the new legislation, the Execu
tive Branch will be guided by the principles and concepts 
outlined below. These princieles and concepts are divided 
into three categories. The first category covers those 
principles and concepts for which few, if any, regulations 
will be promulgated at this time, although it may be 
necessary as experience is gained in administering the 
legislation to issue additional regulations relating to 
these principles and concepts. The second category covers 
those principles and concepts for which regulations will be 
promulgated. Every effort will be ma.de to ensure that these 
regulations take effect when the legislation takes effect. 
The third category covers those principles and concepts for 
which no regulations are intended but which will be followed 
in practice by the Executive Branch in administering the 
legislation. The category applicable to each principle or 
concept is noted as appropriate. 

Transaction Value 

The primary method of customs valuation for imported 
merchandise shall be the transaction value. The transaction 
value of imported merchandise is the price actually paid or 
payable for the merchandise when sold for exportation to the 
united States, plus amounts for the items specifically
enumerated in proposed Section 40l(b)(l). The transaction 
value may be subject to special scrutiny and possible
rejection in cases involving related parties and in cases 
where there are certain restrictions or other factors, as 
specified in proposed Section 402(b)(2)(A), which limit the 
acceptability of the transaction value. (Statute). 

The price actually paid or payable shall be considered 
without regard to its method of derivation. It may be the 
result of discounts or increases, or may be arrived at 
through some formula, or may be the result of negotiations.
The word "payable" refers to a situation in which the price 
has been agreed, but act•..ial payment has not been made 
at the time of importation. (Regulation) 

Changes in a price actually paid or payable which are 
arrived at subsequent to the time of importation shall not 
be taken into account in determining a transaction value. 
This would apply to renegotiation, deferred quantity dis
counts, or rebates. (Statute) 

The price actually paid or payable is the total payment
(exclusive of international freight, insuranca, and other 
C.I.F. charges) made or to be r.iade by the buyer to or for 
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the benefit of the seller for the imported merchandise. 
(Statute) The payment may be made by way of letters of 
credit or negotiable instruments and may be made directly or 
i ndirectly. One example of an indirect payment would be the 
s ettlement by the buyer, whether in whole or ,in part, of a 
debt owed by the seller. Another example of an indirect 
payment would be where the buyer receives a price reduction 
on a current importation as a means of settling a debt owed 
him by the seller. Activities undertaken by the buyer on 
his own account (such as advertising), other than those for 
which an adjustment is provided in proposed Section 402(b)(l), 
are not considered to be an indirect payment to the seller, 
even though they might be regarded as of benefit to the 
sel ler. The costs of such activities shall not, therefore, 
be added to the price actually paid or payable in determining 
the customs value. (Regulation) 

In some cases, the price actually paid or payable may 
represent an amount for assembly of merchandise in which the 
sel ler has no interest in the merchandise other than as 
ass embler. In such cases the price actually paid or payable, 
adjusted by the addition of the value of the components and 
required adjustments, will form the basis for the transaction 
value . (Regulation) 

Where it is discovered subsequent to importation that 
the merchandise being appraised is defective, allowances 
will be made. (Regulation) 

Where the imported merchandise is non-conforming to 
t ha t which has been ordered, it may be impossible _to estab
lish the transaction value and subsequent standards must be 
us ed . Whether merchandise is non-conforming will be 
determined on a case-by-case basis. (Practice) 

The transaction value of imported merchandise does not 
include any of the following, if identified separately from 
the price actually paid or payable: 

(1) 	 Any reasonable cost ·or charge that is incurred 
for - 

(a) the construction, erection, assembly, or 
maintenance of, or the technical assistance 
provided with respect to, the merchandise after 
its importation into the United States ; or 
(b) the transportation of the merchandise after 
such importation. 

(2) The customs duties and other Federal taxes currently 
payable on the imported merchandise by reason of its 
importation, and any Federal excise tax on, or measured 
by the value of, such merchandise for which vendors in 
the United States are ordinarily liable. (Statute) 
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Aqditions to the Price Actually Paid or Payable 

Additions to the price actually paid or payable will be 
made for amounts equal to the following, if not already
included in the price actually paid or payable: 

(1) 	 the costs incurred by the buyer for all containers 
and coverings of whatever nature and for the labor 
and materials used in packing, (as is currently 
the case, the term "container" does not include 
instruments of international traffic; the dutiability 
of costs related to containerization will be 
determined in a manner consistent with current 
practice); 

(2) 	 any selling commission incurred by the buyer ·with 
respect to the imported merchandise; 

(3) 	 the value, apportioned as appropriate, of any
assist; (Assists are described in a separate 
section below.) 

(4) 	 any royalty or licnese fee related to the imported 
merchandise that the buyer is required to pay, 
directly or indirectly, as a condition of the sale 
of the imported merchandise for exportation to the 
United States; and 

(5) 	 any part of the proceeds of any subsequent resale, 
disposal, or use of the imported merchandise that 
accrues, directly or indirectly, to the seller. 
(Statute) 

These additions will be made only when there is infor
mation sufficient to establish the accuracy of the additions. 
If additions cannot be made on the basis of such information, 
the transaction value cannot be determined. (Statute) 

Additions for royalties and license fees will be 
limited to those that the buyer is required to pay, directly 
or indirectly, as a condition of the sale of the imported 
merchandise for exportation to the United States. (Statute)
In this regard, royalties and license fees for patents
covering processes to manufacture the imported merchandise 
will generally be dutiable, whereas royalties and license 
fees paid to third parties for use, in the United States, 
of copyri&hts and trademarks related to the imported merchan
dise, will generally be considered as selling expenses of 
the buyer and therefore will not be dutiable. However, the 
dutiahle status of royalties and license fees paid by the 
buyer m~st be determined on case-by-case basis and will 
ultimately depend on: (i) whether the buyer was required 
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to pay them as a condition of sale of the imported merchan
dise for exportation to the United States; and (ii) to '~om 
and under what circumstances they were paid. For example, 
if the buyer pays a third party for the right to use, in the 
United States, a trademark or copyright relating to the 
imported merchandise, and such payment was not a condition 
of the sale of the merchandise for exportation to the United 
States, such payment will not be added to the price actually 
paid or payable. However, if such payment was made by the 
buyer as a condition of the sale of the merchandise for 
exportation to the United States, an addition will be made. 
As a further example, an addition will be made for any 
royalty or license fee paid by the buyer to the seller, 
unless the buyer can establish that such payment is distinct 
from the price actually paid or payable .for the imported
merchandise, and was not a condition of the sale of the 
imported merchandise 'for exportation to the United States. 
(Regulation) 

~ Charges for the right to reproduce the imported goods 
in the United States shall not be added to the price actually 
paid or payable for the imported merchandise. The right to 
reproduce is understood to refer to that situation in which 
an idea or an original work - is incorporated in, or reflected 
by, imported merchandise, and the right to reproduce that 
idea or work in other merchandise, by using the imported 
merchandise, is a reserved right. The right to reproduce is 
understood to cover only the following classes of merchandise: 
originals or copies of artistic or scientific works; originals 
or copies of models and industrial drawings; model machines 
and prototypes; and plant and animal species. (Regulation) 

Additions for the value of any part of the proceeds of 
any subsequent resale, disposal, or use of the imported 
merchandise that accrues directly or indirectly to the 
seller, do not extend to the flow of dividends or other 
payments from the buyer to the seller that do not directly 
relate to the imported merchandise. Whether an addition 
will be made must be determined on a case-by-case basis 
dependin$ on the facts of each individual transaction. 
(Regula t1on) 

As noted previously, additions will be r.iade only when 
there is information sufficient to establish the accuracy of 
the additions. If such information is not available, the 
transaction value cannot be determined. (Statute) As an 
exampl~ of this, a royalty is paid on the basis of the price 
in a sale in the United States of a gallon of a particular 
product that was imported by the pound and transformed into 
a solution after importation. If the royalty is based 
partially on the imported merchandise and partially on other 
factors which have nothing to do with the imported merchan
dise (such as when the imported merchandise is mixed with 
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domestic ingredients and is no longer separately identifi 
able, or when the royalty cannot be distinguished from 
sp~cial financial arrangements between the buyer and the 
seller), it would be inappropriate to attempt to make an 
addition for the royalty. However, if the amount of this 
royalty is based only on the imported merchandise and can be 
readily quantified, an addition to the price actually paid 
or payable will be made. (Regulation) 

Assists 

The area of assists (the term 'assist' is defined in 
proposed Section 402(h)(l)) is important in customs valuation 
because an assist can be an addition to the price actually 
paid or payable, a factor in determining the suitability of 
deductive value, or a component of compute value. (Statute) 

In those cases where the value of an assist is to be 
added to the price actually paid or payable, or to be used 
as a component of computed value, it will .be necessary first 
to determine the value of the assist and then to apportion 
that value. (Regulation) 

The following is applicable in determining the value of 
assists such as materials, components, parts, and similar 
items incorporated in the imported merchandise; and merchan
dise consumed in the production of the imported merchandise. 
If the assist was acquired by the importer from an unrelated 
seller , the value of the assist is the cost of acquiring it. 
If the element was produced by the importer or person related 
to him, its value would be the cost of producing it. The 
value shall include transportation costs to the place of 
production. (Regulation) 

The following is applicable in determining the value of 
assists such as tools, dies, molds, and similar items used 
in the production of the imported merchandise. If the 
assist was acquired by the importer from an unrelated seller, 
the value of the assist is the cost of acquiring it. If the 
element was produced by the importer or person related to 
him, its value would be the cost of producing it. If the 
assist had previously been used by the importer, regardless 
of whether it had been acquired or produced by such importer,
the original cost of acquisition or of production would have 
to be adjusted downward to reflect its use in order to 
arrive at the value of the assist. Repairs and modifications 
to the assist or other factors may increase its value. The 
value of the assist shall include transportation to the 
place of production. (Regulation) 

Once a value has been determined for the assists described 
above, it is necessary to apportion that value to the imported
merchandise. The apportionment of these elements will be 
made in a reasonable manner appropriate to the circumstances 
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and ~n accordance with generally accepted accounting
principles. The method of apportionment used will depend on 
the details in the documentation provided by the importer to 
substantiate his requested method. For example, if the 
entire anticipated production using the assist is destined 
for exportation to the United States, the value might be 
apportioned over the first shipment if the importer wishes 
to pay duty on the entire value at one time, over the number 
of units produced up to the time of the first shipment, or 
over the entire anticipated production. If the anticipated 
production using the assist is only partially destined for 
the United States, or if the assist is used in several 
countries, the method of apportionment to be used will 
depend upon the documentation provided by the importer to 
substantiate the requested method. Various possibilities 
for apportionment that are in accordance with generally 
accepted accounting principles exist. (Regulation) 

Additions to the price actually paid or payable for the 
value of assists shall be based on information that estab
lishes the accuracy of the addition. In order to minimize 
the burden for both the importer and the Customs Service in 
determining the value to be added, information available in 
the buyer's commercial record system will be used to the 
greatest extent possible. This will be the case especially 
in regard to assists such as engineering, development, 
artwork, design work, and plans and sketches undertaken 
outside the United States. For these items, if they were 
purchased or leased by the buyer at arms'-length, their 
value shall be the cost of the purchase or of the lease. If 
such items are available in the public domain, their value 
shall be the cost of obtaining copies of them. 

In cases where the production of the engineering, 
design, or other similar assist involves a number of 
countries, the adjustment should be limited to the value 
actually added to that assist outside the United States. 
(Statute) 

The ease with which it may be possible to calculate the 
value of assists such as engineering plans, design work, and 
those other assists mentioned in the previous paragraph, 
will depend on a particular firm's structure and management
practice, as well as its accounting methods. (Practice) 

For example, in the case of desi§n work, it is possible 
that a firm which imports a variety o~ products from several 
countries maintains the records of its design center outside 
the United States in such a way as to show accurately the 
costs attributable to the imported merchandise. In such 
cases, a direct addition to the price for the assist can be 
made. (Practice) 
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In another case, a firm may carry the cost of its 
design center outside the United States as a general over
head expense without allocation to specific products. In 
this instance, an addition to the price for the design 
assist could be made with respect to the imported merchan
dise by apportioning the total design center cost and adding 
such apportioned cost on a unit basis to the imported
merchandise. (Practice) 

Variations in the above circumstances will, of course, 
require differen~ factors to be considered in determining 
the proper method of allocation, although any method used 
must of course, be consistent with generally accepted
accounting principles. (Practice) 

No addition will be ma.de to the price actually paid or 
payable for the value of engineering, development, artwork, 
design work, and plans and sketches undertaken outside in 
the United States and given by the buyer free or at reduced 
cost for use in connection with the production or the sale 
for export to the United States of the imported merchandise, 
if such service or work: (i) is performed by an individual 
who is domiciled within the United States; (ii) is 
performed by that individual while he is acting as an 
employee or agent of the buyer of the imported merchandise; 
and (iii) is incidental to other engineering, development, 
artwork, design work, or plans or sketches that are under
taken within the United States. (Statute) 

Limitations on the Use of Transaction Value 

The transaction value of the imported merchandise will 
be used as the customs value only if there are no unaccept
able restrictions, conditions, or distributions of proceeds 
as set forth in proposed Section 402(b)(2). In addition, 
where the buyer and seller are related, special scrutiny of 
the price may be required to determine its acceptability. 
(Statute) Related party transactions are further discussed 
in a separate section below. 

The first category of limitations on the use of trans
action value covers those cases in which there are restric
tions on the disposition or use of the imported merchandise 
by the buyer, . other than restrictions which: (i) are 
imposed or required by law in the United States, (ii) limit 
the ~eographical area in which the merchandise may be resold, 
or (iii) do not substantially affect the value of the 
merchandise. (St~tute) An example of a restriction that 
does not substantially affect the value of the merchandise 
is that where a seller requires a buyer of automobiles not 
to sell or exhibit them before a fixed date that represents 
the beginning of a model year. (Regulation) 
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The second category of limitations covers those cases 
in which the sale of, or the price actually paid or payable 
for, the imported merchandise is subject to some condition 
or consideration for which a value cannot be determined with 
respect to the imported merchandise. (Statute) Examples of 
this include: 

(1) 	 the seller establishes the price of the imported
merchandise on condition that the buyer will also 
buy other merchandise in specified quantities; 

(2) 	 the price of the imported merchandise is dependent 
upon the price or prices at which the buyer of the 
imported merchandise sells other merchandise to 
the seller of the imported merchandise; 

(3) 	 the price of the imported merchandise is estab
lished on the basis of a form of payment extraneous 
to the imported merchandise, such as where the 
imported merchandise is to be further processed by 
the buyer, and has been provided by the seller on 
condition that he will receive a specified quantity 
of the finished merchandise. (Regulation) 

The third category of limitations covers those cases 
where a part of the proceeds of the subsequent resale, 
disposal, or use of merchandise by the buyer accrues directly 
or indirectly to the seller, and an appropriate adjustment 
to the price actually paid or payable cannot be made. 
(Statute) 

Related Parties 

There are two methods of determining whether the transaction 
value in a related party transaction is acceptable. The two 
methods are alternatives, that is, if the criteria of either 
one is met, the transaction value will be accepted for 
customs purposes. The first method involves an exanination 
of the circumstances of sale of the imported merchandise to 
determine if the relationship between the buyer and the 
seller influenced the price actually paid or payable. If 
the relationship did not influence the price, the trans
action value, if otherwise acceptable under the law, will be 
accepted. The second method involves a comparison of the 
transaction value with a series of test values. If the 
transaction value closely approximates any one of these test 
values, it will be accepted, if it is otherwise acceptable 
under the law. (Statute) 

The fact that the buyer and seller are related is not 
in itself grounds for regarding the transaction value as 
unacceptable and there will be related party transactions in 
which validation of the transaction value, using either of 
the two methods outlined above, will not be necessary. For 
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example, the Customs Service may have previously examined 
the relationship or may already have sufficient detailed 
information concerning the buyer and seller to be satisfied 
that the relationship did not influence the price actually
paid or payable. In such case, where the Customs Service has 
no doubts about the acceptability of the price, the price 
will be accepted without requesting further information from 
the importer. If the Customs Service does have doubts about 
the acceptability of the price and is unable to accept the 
transaction value without further inquiry, the importer will 
be given an opportunity to supply such further detailed 
information as may be necessary to enable the Customs 
Service to examine the circumstances of the sale. In this 
context, the Customs Service will examine relevant aspects 
of the transaction, including the way in which the buyer and 
seller organize their commercial relations and the way in 
which the price in question was arrived at, in order to 
determine whether the relationship influenced the price. If 
it is shown that the buyer and seller, although related, buy
from and sell to each other as if they were not related, 
this will demonstrate that the price has not been influenced 
by the relationship and the transaction value will be 
accepted. As an example of this, if the price has been 
settled in a manner consistent with the normal pricing 
practices of the industry in question, or with the way the 
seller settles prices for sales to buyers who are not 
related to him, this will demonstrate that the price had not 
been influenced by the relationship. As a further example,
if it is shown that the price is adequate to ensure recovery 
of all costs plus a profit that is equivalent to the firm's 
overall profit realized over a representative period of time 
in sales of merchandise of the same class or kind, this will 
demonstrate that the price had not been influenced. 
(Regulation) 

As previously noted, under the second method the 
importer (buyer) may demonstrate that the transaction value 
in a related party transaction is acceptable by showing that 
such value closely approximates any one of the test values 
set forth in proposed Section 402 (b)(2)(B). A number of 
factors will be taken into consideration in determining 
whether the transaction value "closely approximates" a test 
value. These factors include the nature of the imported
merchandise, the nature of the industry itself, the season 
in which the goods are imported, whether the difference in 
value is commercially significant, and whether the difference 
in value is attributable to internal transport costs in the 
country of exportation. Since these factors may vary from 
case to case, it will be impossible to apply a uniform 
standard, such as a fixed percentage, in each case. For 
example, a small difference in value in a case involving one 
type of goods could be unacceptable while a larger 
difference in a case involving another type of ·goods might 
be acceptable in determining whether the transaction value 
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closely approximates any of the "test" values. In this 
regard, the Customs Service will be consistent in 
determining whether one value "closely approximates" another 
value. Therefore, the same approach will be t~ken in those 
circumstances when Customs considers a transaction value 
that is higher than any of the enumerated tests as was taken 
when the transaction value was lower than any of the 
enumerated tests. (Regulation) 

If one of the test values has been met, it is not 
necessary to examine the question of whether the 
relationship influenced the price, as set forth previously. 
If Customs already has sufficient information to be 
satisfied, without further detailed inquiries, that one of 
the tests has been met, there is no reason for it to require
the importer to demonstrate that the test can be met. 
(Regulation) 

In applying the test values, the Customs Service will 
take into account differences in commercial levels; quantity
levels; the costs, commissions, values, fees and proceeds 
set forth in proposed Section 402(b)(l); and the costs 
incurred by the seller in sales in which he and the buyer 
are related and the costs incurred by the seller in sales in 
which he and the buyer are not related. The test values 
will be used for comparison purposes only and will not form 
a substitute basis of valuation. (Statute) 

The following persons shall be treated as persons who 
are related: 

"(l) Members of the same family, including brothers 

and sisters (whether by whole or half blood), spouse, 

ancestors, and lineal descendants. 

"(2) Any officer or director of an organization and 

such organization. 

"(3) An officer or director of an organization and an 

officer or director of another organization, if each 

such individual is also an officer or director in the 

other organizations.

"(4) Partners. 
"(5) 
"(6) 

Employer and employee. 
Any person directly or indirectly owning, 

controlling, holding, with power 5 percentor to vote, 
or more of the outstanding voting stock or shares of 
any organization and such organization. 
"( 7) Two or more persons directly or indirectly 
controlling, controlled by, or under common control 
with, any person." (Statute) 
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The phrase "two or more persons directly or indirectly 
controlling, controlled by, or under common control with, 
any person" is understood to cover the following situations: 

(1) where one of them directly or indirectly controls 
the other; 
(2) where both of them are directly or indirectly 
controlled by a third person; or 
(3) where together they directly or indirectly control 
a third person. (Practice) 

Transaction Value of Identical and Similar Goods 

In those cases where a transaction value cannot be 
determined for the merchandise being appraised, the customs 
value will then be determined by proceeding sequentially 
through the succeeding provisions to the first such 
provision under which it can be determined. The first 
alternative is the previously accepted and adjusted trans
action value of identical merchandise sold for export to the 
United States and exported at or about the same time as the 
goods being valued. The second alternative is the 
previously accepted and adjusted transaction value of 
similar merchandise sold for export to the United States and 
exported at or about the same time as the goods being 
valued. (Statute) 

Identical merchandise is defined in proposed Section 
402(h) (2). (Statute) Minor differences in appearance would 
not preclude merchandise, otherwise conforming to the 
definition, from being regarded as identical. (Regulation)
Similar merchandise is defined in proposed Section 402(h)(4). 
(Statute) The quality of the goods, their reputation and 
the existence of a trademark are among the factors to be 
considered in determining whether merchandise is similar. 
(Regulation) 

The terms "identical merchandise" and "similar merchan
dise" do not include, as the case may be, merchandise which 
incorporates or reflects any engineering development, artwork, 
design work, plans or sketches if such was given free, or at 
reduced cost, by the buyer to the seller for use in connection 
with the production or the sale for export to the United 
States of the imported merchandise and, for which no addition 
to the price had been made because such elements were under
taken in the United States. Merchandise shall not be regarded 
as "identical merchandise" or "similar merchandise" unless 
it was produced in the same country as the merchandise being 
valued. Merchandise produced by a different person shall be 
taken into account only when there is no identical merchandise 
or similar merchandtse, as the case may be, produced by the 
same person as the goods being valued. For example, identical 
merchandise produced by a different person takes precedence 
over similar merchandise produced by the same person but 
does not take precedence over identical merchandise produced 
by the same person. (Statute) 
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If, in applying these provisions, more than one trans
action value of identical or similar goods is found, the 
lowest such value shall be used to determine the Customs 
value of the imported merchandise. (Statute) 

In applying transaction values of identical merchandise 
or of similar merchandise, a sale at the same commercial 
level and in substantially the same quantity as the goods 
being valued shall be used to determine the customs value. 
Where no such sale is found, the transaction value of 
identical goods, sold at a different commercial level or in 
different quantities, or both, shall be used, adjusted to 
take account of differences attributable to commercial 
level, quantity, or both. (Statute) 

A condition for adjustment because of different 
commercial levels, different quantities, or both, is that 
such adjustment, whether it leads to an increase or a decrease 
in the value, be made only on the basis of information that 
establishes the reasonableness and accuracy of the adjustment, 
e.g. valid price lists containing prices referring to different 
levels or different quantities. (Statute) As an example of 
this, if the imported merchandise being valued consists of a 
shipment of 10 units and the only identical imported merchandise 
for which a transaction value exists involved a sale of 500 
units, and it is recognized that the seller grants quantity 
discounts, the required adjustment may be accomplished by 
resorting to the selle~'s price list and using that price
applicable to a sale of 10 units. This does not require 
that a sale had to have been made in quantities of 10 as 
long as the price list has been established as being bona 
fide through sales at other quantities. In the absence of 
such an objective measure, however, the determination of a 
customs value under the provisions for transaction values of 
identical or similar merchandise is not appropriate. 
(Regulation) 

Sequential Order and Importer's Options 

The methods of valuation set forth in proposed Section 
402 are set out in a sequential order of application. Thus 
where a customs value cannot be determined on the basis of 
the transaction value of the imported merchandise, the 
customs value will be determined on the basis of the trans
action value of identical merchandise. If the transaction 
value of identical merchandise also cannot be determined, 
then the customs value will be determined on the basis of 
the transaction value of similar merchandise. If the customs 
value still has not been determined, then the customs value 
will be determined on the basis of deductive value. If the 
customs value still-has not been determined, then customs 
value shall be determined on the basis of computed value. 
However, the importer may request at his option that the 
order of application of deductive value and computed value 
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be reversed. The time for such election will be set forth 
in regulation. The earliest date after importation would be 
most feasible administratively for Customs. However, before 
such time is set, public comment will be cons ·..dered. If the 
importer does not request that the order of deductive value 
and computed value be reversed, the normal o~der of the 
sequence is to be followed. If the importe~ does so request 
but it then proves impossible to determine the customs value 
on the basis of computed value, the customs value is to be 
determined on the basis of deductive value, if it can be so 
determined. (Statute) In those circumstances in which the 
importer is unable to provide the computed value information 
within a reasonable period of time, or when the foreign 
producer refuses to, or is legally constrained from, providing 
such information, it will be deemed that computed value 
cannot be determined. (Regulation) 

If the customs value cannot be determined, or used, on 
the basis of the transaction value of the imported merchan
dise, the transaction value of identical or similar merchan
dise, deductive value, or computed value, the customs value 
will be determined on the basis of Section 402(f), the final 
value basis. (Statute) 

Deductive Value 

In cases where the transaction value of the imported 
merchandise and the transaction value of identical or similar 
merchandise cannot be determined and the importer of record 
has not selected the computed value method, an attempt will 
be made to determine the deductive value. (Statute) 

The deductive value of the merchandise being appraised 
will be determined on the basis of whichever of three prices, 
adjusted as provided in proposed Section 402(d)(3), is 
appropriate, depending upon when and in what condition the 
merchandise concerned is sold in the United States. Merchan
dise concerned is defined as the merchandise being appraised, 
identical merchandise, or similar merchandise. (Statute) 

First, if the merchandise concerned is sold in the 
condition as imported, at or about the date of importation 
of the merchandise being appraised, the price is the unit 
price at which the merchandise concerned is sold in the 
greatest aggregate quantity at or about such date. (Statute) 

Second, if the merchandise concerned is sold in the 
condition as imported but not sold at or about the date of 
importation of the merchandise becng appraised, the price is 
the unit price at which the merchandise concerned is sold in 
the greatest aggregate quantity after the date of importa
tion of the merchandise be~ng appraised but betore the close 
of the 90th day after the date of such importation. (Statute) 
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Third, if the merchandise concerned was not sold in the 
conditioq as imported and was not sold before the close of 
the 90th day after the date of importation of the merchandise 
being appraised, tl'e price is the unit price at which the 
merchandise being Qppraised, after further processing, is 
sold in the greates: aggregate quantity before the 180th day 
after the date of su~h importation. This shall apply to 
appraisement of ·merchandise only if the importer so elects 
and notifies the customs officer concerned of that election. 
The time for such election will be set forth in regulation, 
after public comment on this matter. (Statute) 

The unit price at which merchandise is sold in the 
greatest aggregate quantity is the unit price at which such 
merchandise is sold to unrelated persons, at the first 
commercial level after importation (in cases to which either 
of the first two prices applies) or after further processing
(in cases to which the third price applies) at which such 
sales take place, in a total volume that is (i) greater than 
the total volume sold at any other unit price; and (ii) 
sufficient to establish the unit price. As an example of 
the determination of the unit price, two sales of the 
imported merchandise occur. In the first sale 500 units are 
sold at a price of $95/unit. In the second sale, 400 units 
are sold at a price of $90/unit. In this example, the 
greatest number of units sold at a particular price is 500; 
therefore the unit price in the greatest aggregate quantity 
is ·$95. In order to determine a valid unit price in each 
case that deductive value is used, a number of units 
sufficient to be representative of commercial reality must 
have been sold. Determinations of what constitutes a number 
of units sufficient to establish the unit price must be made 
on a case-by-case basis whenever all the units of the merchan
dise concerned have not been resold. (Practice) 

In cases where the merchandise concerned is sold in the 
condition as imported but not sold at, or about, the date of 
importation of the merchandise being appraised, the unit 
price will be established as soon as a sufficient number of 
units has been sold. Where these units have been sold in 
different quantities, the unit price to be used will be that 
at which the total volume sold is greater than the total 
volume sold at any other unit price. (Regulation) 

The price determined for purposes of deductive value 
will be reduced by an amount equal to 

"(l) any commission usually paid or agreed to be paid, 
or the addition usually made for profit and general expenses, 
in connection with sales in the United States of imported 
merchandise that is of the same class or kind, regardless of 
the country of exportation, as the merchandise concerned; 
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"(2) the actual costs and associated cos t s of trans
portation and insurance incurred with respect t o inter
national shipment of the merchandise concerned f rom the 
country of exportation to the United States ; 

"(3) the usual costs and associated costs of trans
portation and insurance incurred with respect to shipments 
of the merchandise concerned from the place of importation 
to the place of delivery in the United States, i f such costs 
are not included as a general expense under Paragraph (1); 

"(4) the customs duties and other Federal taxes currently 
payable on the merchandise concerned by reason of its importa
tion, and any Federal excise tax on, or measured by the 
value of, such merchandise for which vendors in t he United 
States are ordinarily liable; and 

" (5) (but only in the case of the third price referred 
to above) the value added by the processing of t he merchan
dise after importation, to the extent that the va lue is 
based on sufficient information relating to cost of such 
processing. (Statute) 

The deduction made for prof it and general expenses 
shall be based upon the importer's profits and general 
expenses, unless such profits and general expenses are 
inconsistent with those reflected in sales in the United 
States of imported merchandise of the same class or kind, in 
which case the deduction shall be based on the usual profit 
and general expenses reflected in such sales , as determined 
from sufficient information. (Statute) The "pr ofit and 
general expenses" will be taken as a whole. (Regulation) 

Where the third method is used, deductions made for ~he 
value added by further processing shall be based on reliable 
and quantified data relating to the cost of such work. 
Accepted industry formulas, recipes, methods of construction, 
and other industry practices would form the basis of the 
calculations. Such calculations will take into account 
amounts for spoilage, or scrap, derived from such processing.
(Regulation) 

The third method will normally not be appl icable when, 
as a result of the further processing, the import ed goods 
lose their identity. However, there can be instances where, 
although the identity of the imported goods is lost, the 
value added by the processing can be determined accurately 
without unreasonable difficulty for importers or f or the 
Customs Service. On the other hand, there can a l s o be 
instances where the imported goods maintain their identity 
but form such a minor element in the goods sold in the 
United States that the use of this valuation method would be 
unjustified. In view of the above, each si~uation of this 
type will be considered on a case-by-case basis. (Regulation) 
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Any State or local tax imposed on the importer with 
respect to the sale of imported merchandise shall be treated 
as a general expense. (Statute) 

The price determined for purposes of deductive value 
shall be increased (but only to the extent that such costs 
are not otherwise included) by an amount equal to the packing 
costs incurred by the importer or the buyer, as the case may 
be, with respect to the merchandise concerned. (Statute) 

For purposes of deductive value, merchandise (including, 
but not limited to, identical merchandise and similar 
merchandise) shall be treated as being of the same class or 
king as other merchandise if it is within a group or range 
of merchandise ,produced by a particular industry or industry 
sector. (Statute) In determining deductions for either the 
commissions or the usual profits and general expenses, the 
question of whether certain merchandise is "of the same 
class or kind" as other merchandise will be determined on a 
case-by-case basis with reference to the circumstances 
involved. Sales in the United States of the narrowest group 
or range of imported merchandise of the same class or kind, 
which includes the merchandise being appraised, for which 
the necessary information can be provided, will be examined. 
For the purposes of deductive value "merchandise of the same 
class or kind" includes merchandise imported from the same 
country as the merchandise being appraised, as well as 
merchandise imported from other countries. (Regulation) 

Computed Value 

The computed value of imported merchandise is the sum 
of 

"(l) the cost or value of the materials and the 
fabrication and other processing of any kind employed in the 
production of the imported merchandise; 

"(2) an amount for profit and general expenses equal to 
that usually reflected in sales of merchandise, of the same 
class or kind as the imported merchandise, that are made by 
the producers in the country of exportation for export to 
the United States; and 

"(3) any assist, if its value is not included under 
Paragraph (1) or (2); and 

"(4) the packing costs. (Statute) 

As a general rule, the customs value determined under 
proposed Section 402 will be on the basis of information 
readily available in the United States. In order to determine 
a computed value, howeve=, it may be necessary to examine 
the costs of producing the merchandise being appraised on 
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the basis of information which has to be obtained from 
outside the United States. Furthermore, in most cases the 
producer of the merchandise will be outside the jurisdiction 
of the authorities of the United States. It is anticipated, 
therefore, that the use of the computed value method will 
generally be limited to those cases where the buyer and 
seller are related, and the producer is prepared to supply 
to United States authorities the necessary cost information 
and to provide facilities for any subsequent verification 
which may be necessary. (Practice) 

The cost or value of the materials and the fabrication 
and other processing of any kind employed in the production 
of the imported merchandise will be determined on the basis 
of information supplied by, or on behalf of, the producer 
and will be based upon the commercial accounts of the producer, 
if such accounts are consistent with the generally accepted 
accounting principles applied in the country where the goods 
are produced. (Statute) 

The "amount for profit and general expenses" will be 
determined on the basis of information supplied by, or on 
behalf of, the producer and will be based upon the commercial 
accounts of the producer, provided that such accounts are 
consistent with the generally accepted accounting principles
applied in the country where the goods are produced and 
unless the figures provided are inconsistent with those 
usually reflected in sales, of merchandise of the same class 
or kind as the imported merchandise, that are made by producers 
in the country of exportation for export to the United 
States. (Statute) 

The 11 -'1.mount for profit and general expenses" will be 
taken as a whole. It follows that if, in any particular 
case, the producer's profit figure is low and his general 
expenses are high, his profit and general expenses taken 
together may nevertheless be consistent with that usually 
reflected in sales of goods of the same class or kind. Such 
a situation might occur, for example, if a product were 
being introduced in the United States and the producer 
accepted either no profit or a low profit to offset high 
general expenses. Where the producer can demonstrate that 
he is taking a low profit on his sales of the imported goods 
because of particular commercial circumstances, his actual 
profit figures will be taken into account, provided that he 
has valid commercial reasons to justify them, and his pricing
policy reflects usual pricing policies in the industry 
concerned. Such a situation might occ'..lr, for example, where 
producers have be~n forced to lower prices temporarily 
because of an unforeseeable drop in demand, or where they 
sell goods to complement a range of goods being produced in 
the country of importation and accept a low profit to main
tain competitiveness. Where the producer's own fig'..lres for 
profit and general expenses are not consistent · #ith those 
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usually reflected in sales, of goods of the same class or 
kind a s the goods being valued, which are made in the country 
of expor tation for export to the United States, the amount 
for profit and general expenses will be based .upon reliable 
and quantifiable information other than that supplied by or 
on behalf of the producer of the goods. (Regulation) 

Computed value will also include an amount equal to the 
value, appor tioned as appropriate, of the assists, if any, 
used in t he production of the merchandise and an amount 
equal to t he packing costs of the merchandise. The value of 
any engineering, development, artwork, design work, and 
plans and sketches undertaken in the United States will be 
included in computed value only to the extent that such 
value has been charged to the producer. It is possible
that, depending on the way in which a producer keeps his 
commerci al accounts, the value of assists may be covered in 
the producer's cost of materials, fabrication, and other 
process i ng, or in his general expenses. If this is the case, 
a separat e amount for the value of assists will not be added 
as it i s intended that no component of computed value be 
included twice. (Regulation) 

Wher e information other than that supplied by or on 
behalf of the producer is used, U.S. authorities shall 
inform t he importer, if the latter so requests in writing, 
of the source of such information, the data used and the 
calcula tions based upon such data, subject otherwise to the 
provisions of U.S. law. (Regulation) 

Whe ther certain merchandise is "of the same class or 
kind" .as other merchandise must be determined on a case-by-case 
basis wi th reference to the circumstances involved. In 
determining usual profits and general expenses under the 
provisions of computed value sales for export to the country 
of impor tation of the narrowest group or range of merchandise, 
which includes the merchandise being appraised, for which 
the necessary information can be provided, will be examined. 
For the purposes of computed value "merchandise of the same 
class or kind" must be from the same country as the merchandise 
being appraised. (Regulation) 

Value If Other Values Cannot Be Determined or Used 

If :he customs value cannot be determined or used on 
the basis of the transaction value of the imported merchandise , 
the transaction value of identical or similar merchandise, 
deductive value, or computed value, the merchandise will be 
appraised on the basis of a value that is derived from one 
of the ~r evious methods, such methods being reasonably
adj us tea to the extent necessary. (Statute) Values determined 
under this provision of law will be based, to the greatest 
extent possible, on previously determined values. Only data 
available in the United States will be used. (Regulation) 
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The following are examples of reasonable adjustments to 
the previously stated methods of appraisment that will be 
used as appropriate: 

Identical merchandise - the requirement that the identical 
merchandise should be exported at or about the same time as 
the merchandise being appraised could be flexibily interpreted; 
identical imported merchandise produced in a country other 
than the country of exportation of the merchandise being 
appraised could be the basis for customs valuation; customs 
values of identical imported merchandise already determined 
on the basis of deductive value and computed value could be 
used. 

Similar merchandise - the requirement that similar merchan
dise should be exported at or about the same time as the 
merchandise being appraised could be flexibly interpreted; 
similar imported merchandise produced in a country other 
than the country of exporta t ion of the merchandise being 
appraised could be the bas i s for customs valuati0n; customs 
values of similar imported merchandise already determined on 
the basis of deductive value and computed value could be 
used. 

Deductive method - the "ninety days" requirement could be 
administered flexibly. (Regulation) 

Imported merchandise will not be appraised on the basis 
of 

"(l) the selling price in the United States of merchandise 
produced in the United States; 

"(2) a system that provides for the appraisement of 
imported merchandise at the higher of two alternative values; 

"(3) the price of merchandise in the domestic market of 
the country of exportation; 

"(4) a cost of production, other than a value determined 
for under computed value for merchandise identical or similar 
to the merchandise being appraised; 

''(5) the price of merchandise for export to a country 
other than the United States; 

"(6) mini:num values for appraisement; or 
" ( 7) arbitrary or fictitious values. (Statute) 

Generally Accepted Accounting Principles
' 

Information submitted by an importer, buyer, or producer 
in regard to the appraisement of merchandise will not be 
rejected on the basis of the accounting method by which that 
information was prepared, if the prepration was in accordance 
with generally accepted accounting principles as defined in 
proposed Section 402(g) (3). The applicability of a particular 
set of generally accepted accounting principles will depend 
upon the basis on which the value of the merchandise is 
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sought to be established. For example, the determination of 
usual profit and general expenses under the provisions of 
deductive value would be carried out utilizing information 
prepared in a manner consistent with generally accepted
accounting principles in the United States. On the other 
hand, the determination of usual profit and general expenses 
under the provisions of computed value would be carried out 
utilizing information prepared in a manner consistent with 
the generally accepted accounting principles of the country 
of production. The use of generally accepted accounting
principles of countries other than the United States requires 
that there be some legitimate recognized consensus or substan
tial authoritative support in the country in question for 
such principles, as well as some historical basis for the 
establishment of those principles. (Reg~lation) 

Currency Conversion 

The Customs Service will continue to use the date of 
exportation for currency conversion purposes. This is in 
accordance with Section 522 of the Tariff Act of 1930, as 
amended (31 U.S.C. 372). 

Confidentialitv and Disclosure of Information 

The Customs Service will continue to be guided by the 
current U.S. laws relating to confidentiality and disclosure, 
primarily those contained in the Freedom of Inforoation Act 
(FOIA), as amended (5 U.S.C. 552), and the Privacy Act of 
1974 (5 U.S.C. 552a; 18 U.S.C. 1904). Generally spea~ing, 
much of the information submitted for purposes of customs 
valuation is considered to be business confidential and is 
not subject to disclosure. However, the provisions of the 
FOIA and the Privacy Act will prevail in any conflict concern
ing the confidentiality and disclosure of information. In 
this regard, any information must be disclosed, if requested, 
where it is administratively determined that the information 
is not covered by any exemption under the FOIA. Like'..rise, 
in accordance with U.S. court decisions, where it is determined 
that a business confidential exemption has disappeared with 
the passage of time, the pertinent information will be 
disclosed despite the fact that it was submitted "on a 
confidential basis." 

Right of Appeal 

The right to appeal determinations of the customs value 
of imported merchandise will remain essentially the same as 
under current law and practice. The principal new feature 
is a requirement that the notice of decision include a 
written statement of the reasons for the decision. In 
addition, although the current notice of decision on protest 
advises t~e party of his right to judicial review, a specific 
requirement of this notice is included in the legislation. 
(Statute ) 
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Explanation of Basis of Valuation 

Upon written request, the importer will receive from 
the Customs Service an explanation, in writing, as to how 
the customs value of his imported merchandise was determined. 

In administering this procedure, the Customs Service 
will provide a reasonable and concise explanation of the 
basis of valuation for a particular importation. Such 
explanation will apply only to the merchandise in question
and will not serve as authority or precedent with respect to 
imporations of any other merchandise at the same or a 
different port of entry. This procedure will in no way 
replace or affect the administrative ruling procedure or 
other procedures of the U.S. Customs Service. Nor will the 
Customs Service be constrained to release, under this 
procedure, any information not properly allowed under the 
Freedom of Information Act or the Privacy Act. (Regulation) 

The Customs Service will use reasonable administrative 
procedures to administer efficiently the explanation requirement. 
For example, the Customs Service may, where appropriate, 
incorporate by reference previous explanations given to the 
same importer with respect to a request for an explanation 
regarding importation of the same or similar merchandise. 
Similarly, where appropriate, the Customs Service may issue 
a standardized explanation so long as it provides the 
importer with an accurate and reasonable explanation of the 
basis of valuation of the imported product. On the other 
hand, in certain cases a detailed explanation may be 
necessary and appropriate. (Practice) 

Other Explanation to Importers 

The Customs Service will continue the procedure con
tained in C.R. 152.2 whereby the Customs Service notifies an 
importer in writing of any proposed action that will result 
in an increase in duties of $15 or more. Thus, if an importer
declares a particular transaction value and Customs rejection 
of the transaction value and proposed valuation will lead to 
an increase of $15 or more in the duty liability, the importer
will be informed of the proposed action and an explanation 
of the reasons for that action. As is currently the case, 
the importer will be given an opportunity to respond within 
20 days if he disagrees -...rith the proposed action. Further 
administrative review of the matter is possible if the 
importer and the Customs official concerned cannot resolve 
the disagreement. This procedure is intended to be used in 
those cases, for example, where Customs purposes to reject a 
transaction value between related parties and the proposed
alternate value -...rill lead to an increase of $15 or more in 
the duty liability. (Regulation) 
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Section 500 

Section 500 is the general authority for Customs to 
appraise merchandise. It is not a separate ,basis of 
valuation and cannot be used as such. Section 500 allows 
Customs to consider the best evidence available in 
appraising merchandise. It allows Customs to consider the 
contract between the buyer and the seller, if available, 
when the information contained in the invoice is either 
deficient or is known to contain inaccurate figures or 
calculations. Likewise, a contract which has been outdated 
by subsequent renegotiations prior to exportation would not 
be considered when an invoice which reflects these renegotia
tions is presented. Section 500 authorize the appraising 
officer to weigh the nature of the evidence before him in 
appraising the imported merchandise. This could be the 
invoice, the contract between the parties, or even the 
recordkeeping of either of the parties to the contract. For 
example, if information contained in an invoice is negated
by sworn statements contained in several affidavits, the 
appraising officer has the authority to appraise the 
merchandise based on information contained in the affidavits. 
As broad as this grant of authority may be, it is clear, 
under authority of judicial decisions, that it does not give 
the appraising officer authority to do whatever he wants. 
He must and will appraise merchandise under the constraints 
of section 402. (Practice) 

In those transactions where no accurate invoice or 
other documentation is available, and the importer is 
unable, or refuses, to provide such information, then 
reasonable ways and means will be used to determine the 
appropriate value, using whatever . evidence is available, 
again within the constraints of section 402. (Practice) 

Explanation of How the Implementing Bill and Proposed 
Administrative Action Change or Affect Existing Law 

The implementing bill amends Section 402 of the Tariff 
Act of 1930 in its entirety; repeals Section 402(a) of the 
Tariff Act of 1930; establishes a new nomenclature and rates 
of duty for merchandise currently subject to American Sell 
ing Price valuation; establishes new rates of duty for two 
Final List items; makes a number of conforming amendments; 
directs the President to report to Congress after two years 
on the operation of Agreement on Implementation of Article 
VII of the General Agreement on Tariffs and Trade; and sets 
forth the date on which the provisions are to take effect. 
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of the 

The Agreement on Implementation of Article VII of the 
General Agreement on Tariffs and Trade sets forth the methods 
by which customs services of countries signatory to the 
Agreement are to determine the value of imported merchandise 
for the purpose of assessing ordinary ad valorem customs 
duties. ~ 

The Agreement was negotiated because of dissatisfaction 
in almost every country in the world with the customs valua
tion system of every other country. Every customs valuation 
system in use around the world has controversial and protective 
features that can act as nontariff barriers to international 
commerce. The Agreement lays down international rules for 
customs valuation that are designed to be fair, uniform, and 
neutral and that preclude the use of arbitrary and fictitious 
customs values. 

The Agreement serves the interests of United States 
commerce in the following ways: 

1. It provides an agreed interpretation of current 
GATT rules on customs valuation. This should result in 
greater international uniformity in customs valuation practices 
and should reduce the potential for dispute in the customs 
valuation area. 

2. It bases customs values, to the greatest extent 
possible, on transaction values. This should lead to greater 
predictability and certainty in the determination of customs 
values both in the United States and abroad, thus benefiting 
both U.S. importers and exporters. 

3. It eliminates the protective features of current 
foreign customs valuation systems, including arbitrariness 
in valuation methods, arbitrary uplifts, and fictitious 
values. This should serve to make the customs valuation 
process abroad, trade neutral, that is, the level of protec
tion in foreign markets facing U.S. exports will not be 
pro,1ided by t~e valuation process but will be confined to 
the tariff rate. 

4. It places increased obligations on foreign customs 
services regarding the transparency and propriety of their 
actions in customs · valuation matters, thereby safeguarding 
U.S. exporters from abuse. 

5. It increases the opportunities for U.S. exporters 
to appeal, both at the national and international levels, 
improper customs valuation decisions. 
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6. It simplifies the current U.S. customs valuation 
system without reducing the protection of U.S. industries 
that rely on the protection afforded by certain features of 
the current U.S. system. Such protection is . translated into 
appropriate tariff rates by the proposed implementing
legislation. 

7. It . increases the ease of administration of U.S. 
valuation laws and clarifies certain controversial areas of 
those laws. This should result in streamlined customs 
valuation procedures, in reduced administrative costs, and 
in fewer disagreements between U.S. importers and the U.S. 
Customs Service. 

Why the Implementing Bill and Proposed Administrative 
Action Are Required to Carry Out the Agreement 

The implementing bill and proposed administrative 
action are required to carry out the Agreement because 
assumption by the United States of the Agreement's obliga
tions nessitates a number of changes in current .U.S. law and 
practice. It is interesting to note that the Agreement will 
require fewer fundamental changes in U.S. valuation law and 
practice than in the valuation law and practices of other 
countries signatory to the Agreement. 

U.S. adoption of a transaction value-based system of 
customs valuation, as provided in the Agreement, will not 
have a significant oyerall impact on the amount of customs 
duties collected in the United States. Products for which 
there might have been a significant impact such as those 
currently subject to the American Selling Price method of 
customs valuation, will have new tariff rates apply to them 
to ensure that U.S. industries producing those products 
receive protection substantially equivalent to what they 
currently receive from present rates of duty applied on 
customs values determined under present U.S. law. 
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Subpart E-Valuatlon of Merchandise 
§ 	152.100 Interpretative notes. 

The interpretative notes set forth in this subpart have 
been derived from information contained in the Statement 
of Administrative Action relating to customs valuation 
submitted to and approved by Congress along with th~ 
Trade Agreements Act of 1979 (Pub. L. 96-39), and will 
have the force and effect of regulations issued under this 
subpart. [TD 81-7.J 

§ 	152.101 Basis of appralsement. 
(a) Effective date. The value for appraisement of mer

chandise exported to the United States on or after July 1, 
1980, or, for articles classified under item 700.60, Tariff 
Schedules of the United States (19 U.S.C. 1202), on or 
after July 1, 1981 , will be determined in accordance with 
section 402, Tariff Act of 1930 (19 U.S.C. 1401a), as 
amended by section 201 , Trade Agreements Act of 1979. 

(b) Methods. Imported merchandise will be appraised 
on the basis, and in the order, of the following : 

(1) The transaction value provided for in§ 152.103; 
(2) The transaction value of identical merchandise pro

vided for in § 152.104, if the transaction value cannot be 
determined, or can be determined but cannot be used 
because of the limitations provided for in § 152.103(j); 

(3) The transaction value of similar merchandise pro
vided for in § 152.104, if the transaction value of identical 
merchandise cannot be determined; 

(4) The deductive value provided for in § 152.105, if the 
transaction value of similar merchandise cannot be deter
mined ; 

(5) The computed value provided for in § 152.106, if the 
deductive value cannot be determined ; or 

(6) The value provided for in § 152.107, if the computed 
value cannot be determined. 

(c) Importer's option. The importer may request the ap
plication of the computed value method before the de
ductive value method. The request must be made at the 
time the entry summary for the merchandise is filed with 
the district director (see§ 141 .0a(b) of this chapter). If the 
importer makes the request, but the value of the imported 
merchandise cannot be determined using the computed 
value method, the merchandise will be appraised using 
the deductive value method if it is possible to do so. If the 
deductive value cannot be determined, the appraised 
value will be determined as provided for in § 152.107. 

(d) Explanation to importer. Upon receipt of a written 
request from the importer within 90 days after liquidation , 
the district director shall provide a reasonable and con
cise written explanation of how the value of the imported 
merchandise was determined. The explanation will apply 
only to the imported merchandise being appraised and 
will not serve as authority with respect to the valuation of 
importations of any other merchandise at the same or a 
different port of entry. This procedure is for informational 
purposes only, and will not affect or replace the protest or 
administrative ruling procedures contained in Parts 174 
and 177, respectively, of this chapter, or any other Cus
toms procedures. Under this procedure, Customs will not 
be required to release any informatio111 not otherwise sub
ject to disclosure under the Freedom of Information Act 
as amended (5 U.S.C. 552), the Privacy Act of 1974 (S 
U.S.C. 552a), or any other statute (see Part 103 of this 
chapter). [TD 81-7.J 

§ 152.102 Definitions. 
As used in this subpart, the following terms will have 

the meanings indicated : 

152.100-152.102 

(a) Assist. (1) " Assist" means any of the following if sup
plied directly or indirectly, and free of charge or at re
duced cost, by the buyer of imported merchandise for 
use in connection with the production or the sale for ex
port to the United States of the merchandise: 

(i) Materials, components, parts, and similar items in
corporated in the imported merchandise . 

(ii). Tools, dies, molds, and similar items used in the pro
duction of the imported merchandise. 

(iii) Merchandise consumed in the production of the im
ported merchandise. 

(iv) Engineering, development, artwork, design work, 
and plans and sketches that are undertaken elsewhere 
than. in the Uni.ted States and are nec·essary for the pro
duction of the imported merchandise. 

.(2) No service or work to which subparagraph (1 Xiv) of 
this paragraph applies will be treated as an assist if the 
service or work

(i) Is performed by an individual domiciled within the 
United States; 

(ii) Is performed by that individual while acting as an 
employee or agent of the buyer of the imported merchan
dise; and 

(iii) Is incidental to other engineering, development, art
work, design work, or plans or sketches that are under
taken within the United States. 

(3) The following apply in determining the value of as
sists described in subparagraph (1 Xiv) of this para
graph

(i) The value of an assist that is available in the public 
domain is the cost of obtaining copies of the assist. 

(ii) If the production of an assist occurred in the United 
States and one or more foreign countries, the value of the 
assist is the value added outside the United States. 

(iii) If the assist was purchased or leased by the buyer 
from an unrelated person, the value of the assist is the 
cost of the purchase or of the lease. 

(b) Commission. "Selling commission" means any 
commission paid to the seller's agent, who is related to or 
controlled by, or works for or on behalf of, the manufac
turer or the seller. 

(c) Generally accepted accounting principles. (1) 
"Generally accepted accounting principles" refers to any 
generally recognized consensus or substantial authorita
tive support regarding

(i) Which economic resources and obligations should 
be recorded as assets and liabilities; 

(ii) Which changes in assets and liabilities should be 
recorded ; 

(iii) How the assets and liabilities and changes in them 
should be measured; 

(iv) What information should be disclosed and how it 
should be disclosed; and 

(v) Which financial statements should be prepared. 
(2) The applicability of a particular set of generally ac

cepted accounting principles will depend upon the basis 
on which the value of the imported merchandise is 
sought to be established, and the relevant country for the 
point in contention. 

(3) Information submitted by an importer, buyer, or pro
ducer in regard to the. appraisement of merchandise may 
not be rejected by Customs because of the accounting 
method by which that information was prepared, if the 
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preparation was i;; ac1.,v1 i..;ance w :tt1 generally accepted 
accounting principles. . 

(d) Identical merchandise. "Identical merchandise" 
means merchandise identical in all respects to, and pro
duced in the same country and by the same person as, 
the merchandise being appraised. If identical merchan
dise cannot be found (or for purposes of related buyer 
and seller transactions (see § 152.103(jX2Xi)(A)). regard
less of whether identical merchandise can be found), 
merchandise identical in all respects to, and produced in 
the same country as, but not produced by the same per
son as, the merchandise being appraised, may be treated 
as "identical merchandise". "Identical merchandise" 
does not include merchandise that incorporates or re
flects any engineering, development, artwork, design 
work, or plan or sketch supplied free or at reduced cost 
by the buyer of the merchandise for use in connection 
with the production or sale for export to the United States 
of the merchandise, and is not an assist because under
taken within the United States. 

(e) Packing costs. "Packing c·::>sts" means the cost of 
all containers (exclusive of instruments of international 
traffic) and coverings of whatever nature and of packing, 
whether for labor or materials, used in placing merchan
dise in condition, packed ready for shipment to the 
United States. 

(f) Price actually paid or payable. "Price actually paid or 
payable" means the total payment (whether direct or in
direct, and exclusive of any charges, costs, or expenses 
incurred for transportation, insurance, and related ser
vices incident to the international shipment of the mer
chandise from the country of exportation to the place of 
impurtation in the United States) made, or to be made, for 
imported merchandise by the buyer to, or for the benefit 
of, the seller. 

(g) Related persons. "Related persons" means: (1) 
Members of the same family, including brothers and sis
ters (whether by whole or half blood), spouse, ancestors, 
and lineal descendants. 

(2) Any officer or director of an organization, and that 
organization. 

(3) An officer or director of an organization and an offi
cer or director of another organization, if each individual 
also is an officer or director in the other organization. 

(4) Partners. 
(5) Employer and employee. 
(6) Any person directly or indirectly owning, controlling, 

or holding with power to vote, five percent or more of the 
outstanding voting stock or shares of any organization, 
and that organization . 

(7) Two or more persons directly or indirectly control
ling, controlled by, or under common control with, any 
person . 

(h) Same class or kind. "Merchandise of the same class 
or kind" means merchandise (including but not limited to, 
identical merchandise and similar merchandise) within a 
group or range of merchandise produced by a particular 
industry or industry sector. 

(i) Similar merchandise. "Similar merchandise" means 
merchandise produced in the same country and by the 
same person as the merchandise being appraised, like 
the merchandise being appraised in characteristics and 

component material, and commercially interchangeable 
with the merchandise being appraised . If similar mer
chandise cannot be found (or for purposes of related 
buyer and seller transactions (see § 152.103(jX2)(iXA)), 
regardless of whether similar merchandise can be found), 
merchandise produced in the same country as, but not 
produced by the same person as. the merchandise being 
appraised , like the merohandise being appraised in char
acteristics and component material, and commercially in
terchangeable with the merchandise being appraised, 
may be treated as "similar merchandise" . "Similar mer
chandise" does not include merchandise that incorpo
rates or reflects any engineering, development, artwork, 
design work, or plan or sketch supplied free or at re
duced cost by the buyer of the merchandise for use in 
connection with the production or the sale for export to 
the United States of the merchandise, and is not an assist 
because undertaken within the United States. 

(j) Sufficient information. "Sufficient information" 
means information that establishes the accuracy of: 

(1) Any amount
(i) added under§ 152.103(b) to the price actually paid 

or payable; 
(ii) deducted under§ 152.105(d) as profit or general ex

penses or value from further processing, or 
(iii) added under § 152.106(b) as profit or general ex

penses; or 
(2) Any difference taken into account under 

§ 152.103(j)(2Xiv); or 
(3) Any adjustment made under § 152.104(d). 
(k) Unit price in greatest aggregate quantity. "Unit price 

at which merchandise is sold in the greatest aggregate 
quantity" means the unit price at which the "merchandise 
concerned" is sold to unrelated persons at the first com
mercial level after importation (in cases to which 
§ 152.105(c)(1) and (2) apply), or after further processing 
(in cases to which§ 151 .105(c)(3) applies), at which the 
sales take place in a total volume greater than the total 
volume sold at any other unit price and sufficient to es
tablish the unit price. [TD 81-7.] 

§ 152.103 Transaction value. 
(a) Price actually paid or payable- (1) General. In de

termining transaction value. the price actually paid or 
payable will be considered without regard to its method of 
derivation. It may be the result of discounts, increases, or 
negotiations, or may be arrived at by the application of a 
formula, such as the price in effect on the date of export 
in the London Commodity Market. The word " payable" 
refers to a situation in which the price has been agreed 
upon. but actual payment has not been made at the time 
of importation. Payment may be made by letters of credit 
or negotiable instruments and may be made directly or 
indirectly. 

Example 1. In a transaction with foreign Company X, a U.S. firm 
pays Company X $10,000 for a shipment of meat products, 
packed ready tor shipment to the United States. No selling com
mission, assist, royalty , or license tee is involved. Company X is 
not related to the U.S. purchaser and imposes no condition or 
limitation on the buyer . 

The customs value of the imported meat products is $10,000
the transaction value of the imported merchandise. 

Example 2. A foreign shipper sold merchandise at $100 per 
unit to a U.S. importer. Subsequently, the foreign shipper in
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creased its price to $110 per unit. The merchandise was ex
ported after the effective date of the price increase. The invoice 
price of $100 was the price originally agreed upon and the price 
the U.S. importer actually paid for the merchandise. 

How should the merchandise be appraised? 
Actual transaction value of $100 per unit based on the price 

actually paid or payable. 
Example 3. A foreign shipper sells to U.S. wholesalers at one 

price and to U.S. retailers at a higher price. The shipment under
going appraisement is a shipment to a U.S. retailer. There are 
continuing shipments of identical and similar merchandise to 
U.S. 	wholesalers. 

How should the merchandise be appraised? 
Actual transaction value based on the price actually paid or 

payable by the retailer. 
Example 4. Company X in the United States pay $2,000 to Y 

Toy Factory abroad for a shipment of toys. The $2,000 consists of 
$1,850 for the toys and $150 for ocean freight and insurance. Y 
Toy Factory would have charged Company X $2,200 for the toys: 
however, because Y owed Company X $350, Y charged only 
$1,850 for the toys. What is the transaction value? 

The transaction value of the imported merchandise is $2,200, 
that is, the sum of the $1,850 plus the $350 indirect payment. 
Because the transaction value excludes C.l.F. charges, the $150 
ocean freight and insurance charge is excluded. 

Example 5. A seller offers merchandise at $100, less a 2% dis
count for cash. A buyer remits $98 cash, taking advantage of the 
cash discount. 

The transaction value is $98, the price actually paid or payable. 
(2) Indirect payment. An indirect payment would in

clude the settlement by the buyer, in whole or in part, of a 
debt owed by the seller, or where the buyer receives a 
price reduction on a current importation as a means of 
settling a debt owed him by the seller. Activities such as 
advertising, undertaken by the buyer on his own account, 
other than those for which an adjustment is provided in 
§ 152.103(b), will not be considered an indirect payment 
to the seller though they may benefit the seller. The costs 
of those activities will not be added to the price actually 
paid or payable in determining the customs value of the 
imported merchandise. 

(3) Assembled merchandise. The price actually paid or 
payable may represent an amount for the assembly of im
ported merchandise in which the seller has no interest 
other than as the assembler. The price actually paid or 
payable in that case will be calculated by the addition of 
the va!ue of the components and required adjustments to 
form the basis for the transaction value. 

Example 1. The importer previously has supplied an unrelated 
foreign assembler with fabricated components ready for assem
bly having a value or cost at the assembler's plant of $1 .00 per 
unit. The importer pays the assembler 50¢ per unit for the assem
bly. The transaction value for the assembled unit is $1 .50. 

Example 2. Same facts as Example 1 above except the U.S. 
importer furnishes to the foreign assembler a tooling assist con
sisting of a tool acquired by the importer at $1,000. The transpor
tation expenses to the foreign assembler's plant for the tooling 
assist equal $100. The transaction value for the assembled unit 
would be $1.50 per unit plus a pro rats share of the tooling assist 
valued at $1,100. 

(4) Rebate. Any rebate of, or other decrease in, the 
price actually paid or payable made or otherwise effected 
between the buyer and seller after the date of importation 
of the merchandise will be disregarded in determining the 
transaction value under§ 152.103(b). 

(5) Foreign inland freight. If the price actually paid or 
payable by the buyer to the seller for the imported mer

chandise does not include a foreign inland freight charge 
(an ex-factory price), the foreign inland freight charge will 
not be added to the price if paid to a unrelated seller. In 
those situations where the price actually paid or payable 
for imported merchandise included a charge for foreign 
inland freight, that charge will be part of the transaction 
value to the extent it is included in that price. 

(b) Additions to price actually paid or payable. (1) The 
transaction value of imported merchandise is the price 
actually paid or payable for the merchandise when sold 
for exportation to the United States, plus amounts equal 
to

(i) The packing costs incurred by the buyer with re
spect to the imported merchandise; 

(ii) Any selling commission incurred by the buyer with 
respect to the imported merchandise; 

(iii) The value, apportioned as appropriate, of any as
sist; 

(iv) Any royalty or license fee related to the imported 
merchandise that the buyer is required to pay, directly or 
indirectly, as a condition of the sale of the imported mer
chandise for exportation to the United States; and 

(v) The proceeds of any subsequent resale, disposal, or 
use of the imported merchandise that accrue, directly or 
indirectly, to the seller. 

(2) The price actually paid or payable for imported mer
chandise will be increased by the amounts attributable to 
the items (and no others) described in paragraphs (bX1Xi) 
through (v) of this section to the extent that each amount 
is not otherwise included within the price actually paid or 
payable, and is based on sufficient information . If suffi
cient information is not available, fpr any reason, with re
spect to any amount referred to in this section , the trans
action value will be treated as one that cannot be 
determined. 

(3) Interpretative note. A royalty is paid on the basis of 
the price in a sale in thE; United States of a gallon of a 
particular product imported by the pound and trans
formed into a solution after importation. lf the royalty is 
based partially on the imported merchandise and partially 
on other factors which have nothing to do with the im
ported merchandise (such as if the imported merchan
dise is mixed with domestic ingredients and is no longer 
separately identifiable, or if the royalty cannot be distin 
guished from special financial arrangements between the 
buyer and the seller), it would be inappropriate to attempt 
to make c.n addition for the royalty . However, if the 
amount of this royalty is based only on the imported mer
chandise and can be readily quantified , an addition to the 
price actually paid or payable will be made. 

(c) Sufficiency of information. Additions to the price ac
tually paid or payable will be made only if there is suffi
cient information to establish the accuracy of the addi 
tions and the extent to which they are not included in the 
price. 

(d) Assist. If the value of an assist is to be added to the 
price actually paid or payable, or to be used as a compo
nent of computed value, the district director shall deter
mine the value of the assist and apportion that value to 
the price of the imported merchandise in the following 
manner: 

(1) If the assist · consists of materials, components, 
parts, or similar items incorporated in the imported mer

CR-453 



152.103 Tiiie 19-Customs Duties 

chandise, or items consumed in the production of the 
imported merchandise , acquired by thf! buyer from an un
related seller, the value of the assist is the cost of its ac
q uisition. If the assist were produced by the buyer or a 
person related to the buyer. its value would be the cost of 
its production: In either case, the value of the assist 
would include transportation costs to the place of pro
duction. 

(2) If the assist consists of tools, dies, molds, or similar 
items used in the production of the imported merchan
dise, acqui red by the buyer from an unrelated seller, the 
value of the assist is the cost of its acquisition . If the assist 
were produced by the buyer or a person related to the 
buyer, its value would be cost of its production . If the 
assist has been used previously by the buyer, regardless 
of whether it had been acquired or produced by'him, the 
original cost of acquisition or production would be ad
justed downward to reflect its use before its value could 
be determined . If the assist were leased by the buyer from 
an unrelated seller, the value of the assist would be the 
cost of the lease. In either case, the value of the assist 
would inc lude transportation costs to the place of pro
duction. Repairs or modifications to an assist may in
crease its value. 

Example 1. A U.S. importer supplied detailed designs to the 
foreign producer. These designs were necessary to manufacture 
the merchandise. The U.S. importer bought the designs from an 
engineering company in the U.S. for submission to his foreign 
supplier. 

Should the appraised value of the merchandise include the 
value of the assist? 

l'llo, design work undertaken in the U.S. may not be added to 
the price actually paid or payable. 

Example 2. A U.S. importer supplied molds free of charge to 
the foreign sh ipper. The molds were necessary to manufacture 
merchandise for the U.S. importer. The U.S. importer had some 
of the molds manufactured by a U.S. company and others manu
iactured in a third country. 

Should the appraised value of the merchandise include the 
value of the molds? 

Yes. It is an addition requ ired to be made to transaction value. 
(e) Apportionment. (1) The apportionment of the value 

of assists to imported merchandise will be made in a rea
sonable manner appropriate to the circumstances and in 
accordance with generally accepted accounting princi
ples. The method of apportionment actually accepted by 
Customs will depend upon the documentation submitted 
by the 'importer. If the entire anticipated production using 
the assist is for exportation to the United States, the total 
value may be apportioned over (i) the first shipment, if the 
importer wishes to pay duty on the entire value at once, 
(ii) the number of units produced up to the time of the first 
shipment, or (ii i) the entire anticipated production . In ad
dition to these three methods, the importer may request 
some other method of apportionment in accordance with 
generally accepted accounting principles. If the antici
pated production is only partially for exportation to the 
United States, or if the assist is used in several countries, 
the method of apportionment will depend upon the docu
mentation submitted by the importer. 

(2) Interpretative note. An importer provides the pro
ducer with a mold to be used in the production of the 
imported merchandise and contracts to buy 10,000 units. 
By the time of arrival of the first shipment of 1,000 units, 
the producer has already produced 4,000 units. The im

porter may request Customs to apportion the value of the 
mold over 1,000, 4,000, 10,000 units, or any other figure 
which is in accordance with generally accepted account
ing principles. 

(f) Royalties or license fees. Royalties or license fees 
for patents covering processes to manufacture the im
ported merchandise generally will be dutiable. Royalties 
or license fees paid tq third parties for use, in the United 
States, of copyrights and trademarks related to the im
ported merchandise generally will be considered selling 
expenses of the buyer and not dutiable. The dutiable sta
tus of royalties or license fees paid by the buyer will be 
determined in each case and will depend on (1) whether 
the buyer was required to pay them as a condition of sale 
of the merchandise for exportation to the United States. 
and (2) to whom and under what circumstances they 
were paid . Payments made by the buyer to a third party 
for the right to distribute or resell the imported merchan
dise will not be added to the price actually paid or pay
able for the imported merchandise if the payments are 
not a condition of the sale of the merchandise for expor
tation to the United States. 

Example. A foreign producer sold merchandise to an unre
lated U.S. importer. The U.S. importer pays a royalty to an unre
lated third party for the right to manufacture and sell a product 
made in part from the imported merchandise. The royalty is 
based on the selling price of the further-manufactured product in 
the U.S. 

Is the license fee part of the appraised value? No. The license 
fee is not a condition of the sale of the imported merchandise for 
export to the U.S. 

(g) Proceeds of subsequent resale. Additions to the 
price actually paid or payable will be made for the value 
of any part of the proceeds of any subsequent resale, 
disposal , or use of the imported merchandise that ac
crues directly or indirectly to the seller . Dividends or 
other payments from the buyer to the seller which do not 
relate directly to the imported merchandise will not be 
added to the price actually paid or payable. Whether any 
addition would be made will depend on the facts of the 
particular case. 

Example. A buyer contracts to import a new product. Not 
knowing whether the product ultimately will sell in the United 
States, the buyer agrees to pay the seller initially $1 per unit with 
an additional $1 per unit to be paid upon the sale of each unit in 
the United States. Assuming the resale price in the United States 
can be determined in a reasonable period of time, the transac
tion value of each unit would be $2. Otherwise, the transaction 
value could not be determined for want of sufficient information. 

(h) Right to reproduce. Charges for the right to repro
duce the imported merchandise in the United States will 
not be added to the price actually paid or payable. The 
right to reproduce denotes that an idea or an original 
work is incorporated in , or reflected by, the imported mer
chandise, and the right is reserved to reproduce that idea 
or work in other merchandise by using the imported mer
chandise. The concept of the right to reproduce relates 
only to the following classes of merchandise: originals or 
copies of artistic or scientific works; originals or copies of 
models and industrial drawings; model machines and 
prototypes; and plant and animal species. 

Example. The importer purchases a painting. By purchasing 
the painting, the owner possesses the right to resell , lease, or 
otherwise place it on display. Absent an agreement to the con
trary, he does not possess the right to reproduce copies of the 
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painting. Fees paid for the right to reproduce the painting would 
not be dutiable. 

(i) Exclusions from transaction value. The transaction 
value of imported merchandise does not include any of 
the following, if identified separately from the price actu
ally paid or payable and from any cost or other item re
ferred to in paragraph (b) of this section: 

(1) Any reasonable cost or charge that is incurred for
(i) The construction, erection, assembly, or mainte

nance of, or the technical assistance provided with re
spect to , the merchandise after its importation into the 
United States; or 

(ii) The transportation of the merchandise after its im
portation. 

(2) The customs duties and other Federal taxes cur
rently payable on the imported merchandise by reason of 
its importation, and any Federal excise tax on, or mea
sured by the value of, the merchandise for which vendors 
in the United States ordinarily are liable. 

Example. A foreign shipper sells a piece of equipment to a U.S. 
buyer. The total contract price for the equipment includes tech
nical assistance in the U.S. The equipment cannot be purchased 
without the technical assistance, but the contract provides a 
breakdown of costs. 

Should the appraised value include the technical assistance? 
No, transaction value does not include any reasonable costs for 
construction, erection, assembly, maintenance of, or technical 
assistance for, the imported merchandise after its importation 
into the U.S .. the cost of which can be accurately identified as 
being separate from the price actually paid or payable for the 
merchandise to which they relate. 

0) Limitations on use of transaction value.-(1) In gen
eral. The transaction value of imported merchandise will 
be the appraised value only if

(i) There are no restrictions on the disposition or use of 
the imported merchandise by the buyer, other than re
strictions which are imposed or required by law, limit the 
geographical area in which the merchandise may be re
sold, or do not affect substantially the value of the mer
chandise; 

(ii) The sale of, or the price actually paid or payable for, 
the imported merchandise is not subject to any condition 
or consideration for which a value cannot be determined; 

(ii i) No part of the proceeds of any subsequent resale, 
disposal, or use of the imported merchandise by the buy
er will accrue directly or indirectly to the seller, unless an 
appropriate adjustment can be made under paragraph 
(bX1Xv) of this section; and 

(iv) The buyer and seller are not related, or the buyer 
and seller are related but the transaction value is accept
able. 

(2) Related person transactions. (i) The transaction 
value between a related buyer and seller is acceptable if 
an examination of the circumstances of sale indicates 
that their relationship did not influence the price actually 
paid or payable, or if the transaction value of the imported 
merchandise closely approximates

(A) The transaction value of identical merchandise; or 
of similar merchandise, in sales to unrelated buyers in the 
United States; or 

(B) The deductive value or computed value of identical 
merchandise, or of similar merchandise; and 

(C) Each value referred to in paragraph (jX2XiXA) and 
(B) of th is section that is used for comparison relates to 

merchandise that was exported to the United States at or 
about the same time as the imported merchandise. 

(ii) In applying the values used for comparison, differ
ences with respect to the sales involved will be taken into 
account if based on sufficient information supplied by the 
buyer or otherwise available to Customs and if the differ
ences relate to

(A) Commercial levels; 
(B) Quantity levels; 
(C) The costs, commissions, values, fees, and proceeds 

described in paragraph (b) of this section; and 
(0) The costs incurred by the seller in sales in which 

the seller and the buyer are not related that are not in
curred by the seller in sales in which the seller and the 
buyer are related . 

(k) Restrictions and conditions on sale. (1) A restriction 
placed on the buyer of imported merchandise that does 
not affect substantially its value will not prevent transac
tion value from being accepted as the appraised value. 

(i) Interpretative note. A seller requires a buyer of auto
mobiles not to sell or exhibit them before a fixed date that 
represents the beginning of a model year . 

(2) The transaction value will not be accepted as the 
appraised value if the sale of, or the price actually paid or 
payable for, the merchandise is subject to a condition or 
consideration for which a value cannot be determined. 

(i) Interpretative note 1. The seller establishes the price 
of the imported merchandise on cond ition that the buyer 
also will buy other merchandise in speci fied quantities. 

(ii) Interpretative note 2. The price of the imported mer
chandise is dependent upon the price or prices at which 
the buyer of the merchandise sells other merchandise to 
the seller of the merchandise . 

(iii) Interpretative note 3. The price of the imported mer
chandise is established on the basis of a form of payment 
extraneous to the merchandise, such as where the mer
chandise is to be further processed by the buyer, and has 
been provided by the seller on condition that he will re
ceive a specified quantity of the finished merchandise. 

(I) Related buyer and se//er.- (1) Validation of transac
tion. The district director shall not disregard a transaction 
value solely because the buyer and seller are related. 
There will be related person transactions in which valida
tion of the transaction value using the procedures con
tained in § 152.103(jX2), may not be necessary. 

(i) Interpretative note 1. Customs may have previously 
examined the relationship or may already have sufficient 
detailed information concerning the buyer and seller to 
be satisfied that the relationship did not influence the 
price actually paid or payable. In such case. if Customs 
has no doubts about the acceptability of the price, the 
price will be accepted without req uesting further informa
tion from the importer. If Customs does have doubts 
about the acceptability of the price and is unable to ac
cept the transaction value without further inquiry, the im
porter will be given an opportunity to supply such further 
detailed information as may be necessary to enable Cus
toms to examine the circumstances of the sale. In this 
context. Customs wil~ examine relevant aspects of the 
transaction, including the way in which the buyer and 
seller organize their commercial relations and the way in 
which the price in question was arrived at in order to de
termine whether the relationship influenced the price. 
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(ii) Interpretative note 2. If it is shown that the buyer and 
seller, although related , buy from and sell to each other 
as if they were not related , this will demonstrate that the 
price has not been influenced by the relationship, and the 
transaction value will be accepted . If the price has been 
settled in a manner consistent with the normal pricing 
practices of the industry in question, or with the way the 
seller settles prices for sales to buyers who are not re
lated to him, this will demonstrate that the price has not 
been influenced by the relationship. 

(iii) Interpretative note 3. If it is shown that the price is 
adequate to ensure recovery of all costs plus a profit 
which is equivalent to the firm's overall profit realized 
over a representative period of time (e.g ., on an annual 
basis), in sales of merchandise of the same class or kind, 
this would demonstrate th at the price has not been influ
enced . 

Example. A foreign seller sells merchandise to a related U.S. 
importer. The foreign seller does not sell identical merchandise 
or similar merchandise to any unrelated parties. The transaction 
between the foreign seller and the U.S. importer is determined by 
Customs to be unaffected by the relationship. 

How shou ld the merchandise be appraised? 
Transaction value based on the price actually paid or payable. 

A transaction value between a related buyer and seller is accept
able if the relationship did not affect the price actually paid or 
payable. This is so even if similar merchandise is being sold at a 
higher price, which includes a higher percentage for profit and 
general expenses. 

(2) Test values. (i) The importer or the buyer may dem
onstrate that the transaction value in a related person 
transaction is acceptable by showing that the value 
"closely approximates" any one of the test values pro
vided in § 152.1030X2)(i). The factors that will be exam
ined to determine if the transaction value closely approxi
matds a test value include: 

(A) The natu re of the imported merchandise and the 
industry, 

(B) The season in which the merchandise is imported, 
(C) Whether the difference in value is commercially sig

nificant, and 
(D) Whether the difference in value is attributable to 

internal transport costs in the country of exportation . 
(ii) Because these factors may vary, Customs will not be 

able to apply a un iform standard , such as a fixed percent
age, in each case . A small difference in value in a case 
involving one type of imported merchandise may be un
acceptable, al though a large difference in a case involv
ing another type may be acceptable, in determining if the 
transaction value closely approximates any of the test val
ues. Customs will be consistent in determining if one 
value " closely approximates" another value. The same 
approach will be taken if Customs considers a transaction 
value that is higher than any of the enumerated test val
ues as will be taken if the transaction value is lower than 
any of the test values. 

Example. In applying any of the test values, if the transaction 
value in the sale under consideration is rejected because 95 
does not closely approximate 100, then a transaction value for 
the sale of the same merchandise at 105 occurring at or about 
the same time likewise would have to be rejected. Similarly, if 103 
were considered to closely approximate 100, a transaction value 
of 97 likewise would closely approximate 100. 

(iii) If one of the test values provided in § 152.1030)(2)(i) 
has been found to be appropriate , the district director 
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shall not seek to determine if the relationship between the 
buyer and seller in flu enced the price . If the district direc
tor already has sufficient information to be satisfied , with
out further detailed inquiries, that one of the test values is 
appropriate, he shall not require the importer to demon
strate that the test value is appropriate. 

(m) Rejection of transaction value. When Customs has 
grounds for rejecting trre transaction value declared by 
an importer and that rejection increases the duty liability, 
the district director ·shall inform the importer of the 
grounds for the rejection . The importer will be afforded 20 
days to respond in writing to the district director if in dis
agreement. This procedure will not affect or replace the 
admin istrative ruling procedures contained in Part 177 of 
this chapter , or any other Customs procedures. [TD 81-7.] 

§ 152.104 Transaction value of ldentlcal merchan
dise and slmllar merchandise. 

(a) General. The transaction value of identical mer
chandise , or of similar merchandise , is the transaction 
value (acceptable as the appraised value under§ 152.103 
but adjusted under paragraph (e) of this section) of im
ported merchandise that is

(1) With respect to the merchandise being appraised, 
either identical merchandise, or similar merchandise; and 

(2) Exported to the United States at or about the time 
that the merchandise being appraised is exported to the 
United States. 

(b) Identical merchandise. Minor diffe rences in appear
ance will not preclude otherwise conforming merchan
dise from being considered " identical " . See § 152.102(d). 

(c) Similar merchandise. The qual ity of the merchan
dise, its reputation , and the existence of a trademark will 
be factors considered to determine whether merchandise 
is " similar". See § 152.102(i). 

(d) Commercial level and quantity. Transaction values 
determined under this section will be based on sales of 
identical merchandise, or similar merchandise, at the 
same commercial level and in substantially the same 
quantity as the sales of the merchandise being appraised . 
If no such sale is found , sales of identical merchandise, 
or similar merchand ise, at either a different commercial 
level or in different quantities, or both , will be used , but 
adjusted to take account of that difference. Any adjust
ment made under this section will be based on " sufficient 
information ". See section 152.1020). If in applying this 
section to any merchandise, two or more transaction val
ues for identical merchandise, or for similar merchandise, 
are determined , the merchandise will be appraised on the 
basis of the lower or lowest of those values. 

(e) Adjustments. (1) Adjustments for identical merchan
dise, or similar merchandise, because of different com
mercial levels or quantities, or both , whether leading to 
an increse or decrease in the value, will be made only on 
the basis of su fficient information ; e.g ., valid price lists 
containing prices referring to different levels or quanti
ties. 

(2) Interpretative note. If the imported merchandise 
being valued consists of a shipment of 10 units and the 
only identical imported merchandise for which a transac
tion value exists involved a sale of 500 units, and it is 
recogn ized that the seller grants quantity discounts, the 
req uired adjustment may be accomplished by resorting to 
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the seller 's price list and using that price applicable to a 
sale of 10 units. This does not require that a sale had to 
have been made in quantities of 10 as long as the price 
list has been established as being bona fide through sales 
at other quantities. In the absence of such an objective 
measure, however, the determination of a customs value 
under the provisions for transaction value of identical or 
similar merchandise is not appropriate. [TD 81-7.J 

§ 152.105 Deductive value. 
(a) Merchandise concerned. For the purposes of de

ductive value, "merchandise concerned" means the mer
chandise being appraised , identical merchandise, or 
similar merchandise . 

(b) Merchandise of the same class or kind. For the pur
poses of deductive value, " merchandise of the same 
class or kind" includes merchandise imported from the 
same country as well as other countries as the merchan
dise being appraised . 

(c) Prices. The deductive value of the merchandise 
being appraised is whichever of the following prices (as 
adjusted under paragraph (d) of this section) is appropri
ate depending upon when and in what condition the mer
chandise concerned is sold in the United States: 

(1) If the merchandise concerned is sold in the condi
tion as imported at or about the date of importation of the 
merchandise being appraised , the price is the unit price 
at which the merchandise concerned is sold in the great
est aggregate quantity at or about such date. 

(2) If the merchandise concerned is sold in the condi
tion as imported but not sold at or about the date of im
portation of the merchandise being appraised , the price 
is the unit price at wh ich the merchandise concerned is 
sold in the greatest aggregate quantity after the date of 
importation of the merchandise being appraised but be
fore the close of the 90th day after the date of such impor
tation. 

(3) If the merchandise concerned was not sold in the 
condition as imported and not sold before the close of the 
90th day after the date of importation of the merchandise 
being appraised, the price is the unit price at which the 
merchandise being appraised, after further processing, is 
sold in the greatest aggregate quantity before the 80th 
day after the date of such importation . This provision will 
apply to appraisement of merchandise only if the importer 
so elects at the time of filing the entry summary. 

(d) Deductions from price. The price determined under 
paragraph (c) of this section will be reduced by an 
amount equal to

(1) Any commission usually paid or agreed to be paid, 
or the addition usually made for profit and general ex
penses, in connection with sales in the United States of 
imported merchandise that is of the same class or kind, 
regardless of the country of exportation as the merchan
dise concerned; 

(2) The actual costs and associated costs of transporta
tion and insurance incurred with rhspect to international 
shipments of the merchandise concerned from the coun
try of exportation to the United States; 

(3) The usual costs and associated costs of transporta
tion and insurance incurred with respect to shipments of 
the merchandise concerned from the place of importa
tion to the place of delivery in the United States, if those 
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costs are not included as a general expense under para
graph (dX1) of this section; 

(4) The customs duties and other Federal taxes cur
rently payable on the merchandise concerned by reason 
of its importation, and any Federal excise tax on , or mea
sured by the value of, the merchandise for which vendors 
in the United States ordinarily are liable; and 

(5) But only in the case of price determined under para
graph (cX3) of this section, the value added by the pro
cessing of the merchandise after importation to the extent 
that the value is based on sufficient information relating to 
the cost of that processing . 

(e) Profit and general expenses; special rules. (1) The 
deduction made for profit and general expenses (taken as 
a whole) will be based upon the importer's profit and gen
eral expenses, unless the profit and general expenses are 
inconsistent with those reflected in sales in the United 
States of imported merchandise of the same class or kind 
from all countries, in which case the deduction will be 
based on the usual profit and general expenses reflected 
in those sales, as determined from sufficient information. 
Any State or local tax imposed on the importer with re
spect to the sale of imported merchandise will be treated 
as a general expense. 

(2) In determining deductions for commissions and 
usual profit and general expenses, sales in the United 
States of the narrowest group or range of imported mer
chandise of the same class or kind, including the mer
chandise being appraised, for which suffic ient informa
tion can be provided, will be examined . 

(f) Packing costs. The price determined under para
graph (c) of this section will be increased, but only to the 
extent that the costs are not otherwise included, by an 
amount equal to the packing costs incurred by the im
porter or the buyer with respect to the merchandise con
cerned. 

(g) Assists. For purposes of determining deductive 
value, any sale to a person who supplies any assist for 
use in connection with the production or sale for export 
of the merchandise concerned will be disregarded . 

(h) Unit price in greatest aggregate quantity. The unit 
price will be established after a sufficient number of units 
have been sold to an unrelated person . The unit price to 
be used when the units have been sold in different quan
tities will be that at which the total volume sold is greater 
than the total volume sold at any other unit price. 

(1) Interpretative note 1. Merchandise is sold to an un
related person from a price list which grants favorable 
unit prices for purchases made in larger quantities: 

Total 
quanti
ty sold 

Sale quantity Unit Number of sales at 
price each 

price 

1-1 O units .... .. .. ... .... $100 10 sales of 5 units.......... 65 
5 sales of 3 units ..... ..... . . 

11-25units. ....... .. .. . 95 5salesof11 units. ......... 55 
Over 25 units....... ... 90 1 sale of 30 units ...... ..... 80 

1 sale of 50 units ... .... ... . 
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The greatest number of units sold at a price is 80; 
thsrefore, the unit price in the greatest aggregate quan
tity is $90. 

~?) Interpretative note 2. Two sales to unrelated per
.~0ns occur; in the first sale, 500 units are sold at a price 
of $95 each; in the second sale, 400 units are sold at a 
p. ;ce of $90 each. In this example, the greatest number of 
un1ts sold at a particular price is 500; therefore, the unit 
~Jr:ce in the greatest aggregate quantity is $95. 

,'.3) Interpreta tive note 3. Various quantities are sold to 
••r~elated persons at various prices: 

;sr Sales 

Sale quantity Unit price 

,\{.~· nits ....... .............. .............. .. .... .... .... ..... .... .... .. ... .... . $100 
30 units ..... ... ........ .. ... ..... .......... .. ........ .. ..... .. ........ ....... .. . 90 
15 units ........ .... ....... ... ..... ............. ... .. .. .... ... .... ... .. ... .. .... . 100 
50 .mits ...... ....... .... ......... .. ... .. .............. ...... .. ... .. ........ .. .. . 95 
25· units ............. ... .... ............. ........ ..... .. .. ..... ...... ...... ..... . 105 
35 units .... ............. ..... .............................. .. ...... .. .... ... ... . 90 
5 w:'1its .... ...... ......... .... ...... .. .. ............... .......... ...... .. ..... .. . 100 

(b) Totals 

Total quantity sold Unit price 
~c $90 
5C ......... ............... ..... ........ ........... ... .. .. ..... .. .... ... ....... ... . 95 

100 
25 .......... ............... ....... .. ..... .. ...... ........ .. ..... ...... .. ...... ..... . 105 

.;.v ...... • . . .. . ···•·· ·············· · · ·· · · · · ······•• · •• · ••• · ·• · • · · · • · · · ·· · · •·· · · · ··· •• 

In this example, the greatest number of units sold at a 
oarticular price is 65; therefore, the unit price in the great
e•'.t aggregate quantity is $90. 

(i) Further processing.-(1) Quantified data. If mer
chandise has undergone further processing after its im
portation into the United States and the importer elects 
the method specified in paragraph (cX3) of this section, 
deductions made for the value added by that processing 
will be based on objective and quantifiable data relating 
to the cost of the work performed. Accepted industry for
mulas, recipes, methods of construction, and other in- 
dustry practices would form the basis for the deduction. 
That deduction also will reflect amounts for spoilage, 
waste, or scrap derived from the further processing. 

(2) Loss of identity. If the imported merchandise loses 
its identity as a result of further processing, the method 
specified in paragraph (cX3) of this section will not be 
applicable unless the value added by the processing can 
be determined accurately without unreasonable difficulty 
tor either importers or Customs. If the imported merchan
dise maintains its identity but forms a minor element of 
the merchandise sold in the United States, the use of 
paragraph (cX3) of this section will be unjustified. The 
district director shall review each case involving these 
issues on its merits. 

Example. A foreign sh ipper sells merchandise to a related U.S. 
Importer. The foreign shipper does not sell to any unrelated per
son. The transaction between the foreign shipper and the U.S. 
importer is determined to have been affected by the relationship. 
There is no identical or similar merchandise from the same coun
try of production. The U.S. importer further processes the prod
uct and sells the finished product to an unrelated buyer in the 

Tltle 19-Cuatoma Dutlea 

U.S. within 180 days of the date of importation. No assists from 
the unrelated U.S. buyer are involved, and the type of processing 
involved can be accurately costed. 

How should the merchandise be appraised? 
The me<'chandise should be appraised under deductive value 

with allowances for profit and general expenses, freight and in
surance, duties and taxes, and the cost of processing. [TD 
11-7.) 

§ 152.106 Computed value. 
(a) Elements. The computed value of imported mer

chandise is the sum of
(1) The cost or value of the materials and the fabrica

tion and other processing of any kind employed in the 
production of the imported merchandise; 

(2) An amount for profit and general expenses equal to 
that usually reflected in sales of merchandise of the same 
class or kind as the imported merchandise that are made 
by the producers in the country of exportation for export 
to the United States; 

(3) Any assist, if its value is not included under para
graph (a)(1) or (2) of this section ; and 

(4) The packing costs. 
(b) Special rules. (1) The co.st or value of materials un

der paragraph (a)(1) of this section will not include the 
amount of any internal tax imposed by the country of ex
portation that is directly applicable to the materials or 
their disposition if the tax is remitted or refunded upon 
the exportation of the merchandise in the production of 
which the materials were used. 

(2) The amount for profit and general expenses under 
paragraph (a)(2) of this section will be based upon the 
producer's profit and general expenses, unless the pro
ducer's profit and general expenses are inconsistent with 
those usually reflected in sales of merchandise of the 
same class or kind as the imported merchandise that are 
made by producers in the country of exportation for ex
port to the United States. In that case, the amount under 
paragraph (aX2) of this section will be based on the usual 
profit and general expenses of such producers in those 
sales, as determined from "sufficient information" . See 
§ 152.102(j). 

(c) Profit and general expenses. The amount for profit 
and general expenses will be taken as a whole. If the pro
ducer's profit figure is low and general expenses high, 
those figures taken together nevertheless may be consis
tent with those usually reflected in sales of imported mer
chandise of the same class or kind . 

(1) Interpretative note 1. A product is introduced into 
the United States, and the producer accepts either no 
profit or a low profit to offset the high general expenses 
required to introduce the product into this market. If the 
producer can demonstrate that there is a low profit on 
sales of the imported merchandise because of pecul iar 
commercial circumstances, the actual profit figures will 
be accepted provided the producer has valid commercial 
reasons to justify them and his pricing policy reflects the 
usual pricing policies in the industry. 

(2) Interpretative note 2. Producers have been forced to 
lower prices temporarily because of an unforseeable 
drop in demand, or they sell merchandise to complement 
a range of merchandise being produced in the United 
States and accept a low profit to maintain competitive
ness. If the producer's own figures for profit and general 
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expenses are not consistent with those usually reflected 
in sales of merchandise of the same class or kind as the 
merchandise being valued which are made in the country 
of exportation for export to the United States, the amount 
for profit and general expenses will be based upon reli 
able and quantifiable information other than that supplied 
by or on behalf of the producer of the merchandise. 

(d) Assists and packing costs. Computed value also will 
include an amount equal to the apportioned value of any 
assists used in the production of the imported merchan
dise and the packing costs for the imported merchandise . 
The value of any engineering , development, artwork, de
sign work, and plans and sketches undertaken in the 
United States will be included in computed value only to 
the extent that their value has been charged to the pro
ducer. Depending on the producer's method of account
ing, the value of assists may be included (duplicated) in 
the producer's cost of materials, fabrication , and other 
processing, or in the general expenses. If duplication oc
curs, a separate amount for the value of the assists will 
not be added to the other elements as it is not intended 
that any component of computed value be included 
twice. 

(e) Merchandise of same class or kind. Sales for export 
to the United States of the narrowest group or range of 
imported merchandise, including the merchandise being 
appraised , will be examined to determine usual profit and 
general expenses. For the purpose of computed value, 
merchandise of the same class or kind must be from the 
same country as the merchandise being appraised. 

Example. A foreign shipper sells merchandise to a related U.S. 
importer. The foreign shipper does not sell to any unrelated per
sons. The transaction between the foreign shipper and the U.S. 
importer is determined to have been affected by the relationship. 
There is no identical or similar merchandise from the same coun
try of production. The U.S. importer further processes the prod
uct and sells the finished product to an unrelated buyer in the 
U.S. within 180 days of the date of importation . No assists from 
the unrelated U.S. buyer are involved, and the type of processing 
involved can be accurately costed. The U.S. importer has re
quested that the shipment be appraised under computed value. 
The profit and general expenses figure for the same class or kind 
of merchandise in the country of exportation for export to the 
U.S. is known . 

How should the merchandise be appraised? 
The merchandise should be appraised under computed value, 

using the company's profit and general expenses if not inconsis
tent with those usually reflected in sales of merchandise of the 
same class or kind. 

(f) Availability of information . (1) It will be presumed that 
the computed value of the imported merchandise cannot 
be determined if

(i) The importer is unable to provide required computed 
value information within a reasonable time, and / or 

(ii) The foreign producer refuses to provide, or is legally 
prevented from providing, that information . 
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(2) If information other than that supplied by or on be
half of the producer is used to determine computed 
value, the district director sha ll inform the importer . upon 
written request. of 

(i) The source of the information . 
(ii) The data used . and 
(iii) The calculation based upon the specified data if not 

contrary to domestic law regarding d isc losure of informa
tion . See also § 152.101 (d). 

§ 152.107 Value If other values cannot be deter
mined or used. 

(a) Reasonable adjustments. If the val ue of imported 
merchandise cannot be determined or otherwise used for 
the purposes of this subpart . the imported merchandise 
will be appraised on the basis of a value derived from the 
methods set forth in §§ 152.103 throug h 152. 106, reason 
ably adjusted to the extent necessary to arrive at a value . 
Only information available in the United States will be 
used. 

(b) Identical merchandise or similar merchandise. The 
requirement that identical merchand ise , or similar mer
chandise, should be exported at or about the same time 
of exportation as the merchand ise being appraised may 
be interpreted flexibly . Identical merchandise , or similar 
merchandise, produced in any co untry other than the 
country of exportation or production of the merchandise 
being appraised may be the bas is for customs valuation. 
Customs values of identical merchand ise . or similar mer
chandise. already determ ined on the basis of deductive 
value or computed value may be used . 

(c) Deductive value. The " 90 days" requirement for the 
sale of merchandise referred to in § 152.105(c) may be 
administered flexibly . [TD 81 - 7.J 

§ 152.108 Unacceptable bases of appralsement. 
For the purposes of this subpart , imported merchan

dise may not be appraised on the basis of
(1) The selling price in the United States of merchan

dise produced in the United States; 
(2) A system that provides fo r the appraisement of im

ported merchandise at the higher of two alternative val
ues; 

(3) The price of merchandise in the domestic market of 
the country of exportation ; 

(4) A cost of production . other than a value determined 
under § 152.106 for merchand ise that is identical mer
chandise. or similar merchandise , to the merchandise 
being appraised ; 

(5) The price of merchand ise for export to a country 
other than the United States; 

(6) Minimum values for appra isement; 
(7) Arbitrary or fictitious values. 
[R.S. 251. 46 Stat. 759, Title II , Pub. L 96- 39, 93 Stat. 194 (19 

U.S.C. 66, 402, 1624)) [TD 81 -7.] 
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PREFACE 

The Trade Agreements Act of 1979 changes significantly 
the bases of appraisement by which commercial merchandise 
imported into the United States is valued for customs 
purposes. As a result, the U.S. Customs Service expects a 
large volume of questions about these changes. To help 
inform the trade community about the new valuation system, 
the attached questions and answers have been prepared. 

These questions and answers are provided for your 
convenience. Subsequent pages will be issued as new ques
tions, or revisions to existing questions, are perfected. 
When an addition or revision is made, the date in the upper 
right corner of the page will be changed to reflect the date 
of the latest addition or revision. 

These pages are intended to convey the best advice the 
Customs Service can give in such a brief format. As such, 
these do not serve as authority or precedent with respect to 
imported merchandise. For further information, contact the 
appropriate local Customs officers or where appropriate use 
the Customs administrative ruling procedure. 



9 / 1 / 81 


71 

GENERAL 

1. 	 Q. The Trade Agreements Act of 1979 (TAA) amends 
section 402 of the Tariff Act of 1930 by estab
lishing a new system of customs valuation. 
When did this new valuation system take effect? 

A. 	 For most items, the new valuation system took 
effect on July 1, 1980. For certain footwear, 
formerly subject to valuation based upon the 
American Selling Price, the effective date was 
July 1, 1981. 

2. 	 Q. Was the new valuation system used immediately 
on all importations (except the footwear cited 
above) on July l, 1980? 

A. 	 The new valuation system was used only on those 
items exported to the United States on or after 
July 1 . 1980. Similarly, it was used on those 
footwear shipments exported after July 1, 1981 

3. 	 Q. Can you clarify further the effective date of 
the new valuation system? For example, did the 
new system apply in the following situations 
involving imported merchandise other than rubber 
footwear: 

(a) 	 Merchandise was entered in December 1978, 
but not liquidated as of July 5, 1980. 

(b) 	 Merchandise was entered on June 15, 1980, 
, an entry summary was filed on June 30, 
1980, and liquidation took place on July 
~o. 1980. 
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(c) 	 Merchandise was entered on June 22, 1980, 
an entry summary was filed on July 2, 1980, 
and liquidation has not yet . occurred. 

(d) 	 Merchandise was exported on June 20, 1980, 
entry was made on August 10, 1980, and an 
entry summary was filed on August 15, 1980. 

(e) 	 Merchandise was exported on July 15, 1980, 
entry was made on July 25, 1980, and an 
entry summary was filed on August 2, 1980. 

A. 	 In the five situations listed above, only the 
merchandise in situation (e) would be valued 
under the new valuation system. The new sys
tem applies because the merchandise in situa
tion (e) was exported on or after July 1, 1980. 

Because the merchandise in situations (a) 
through (d) was exported before July 1, 1980, 
the new valuation system does not apply . This 
merchandise continues to be appraised on the 
same 	basis and in the same way as if the Trade 
Agreements Act had not been enacted 

The critical item for determining the effective 
date 	of the new valuation system, as it applies 
to a 	 particular importation, is the date on 
which the merchandise being appraised is exported 
---not the date of entry, of entry summary, or 
of liquidation. 
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4. Q. What are the valuation bases under the new 
valuation system? 

A. The primary valuation basis is the transaction 
value of imported merchanuise. The secondary 
bases, listed in order of precedence, are: 

i. Transaction Value of Identical or Similar 
Merchandise 

ii. Deductive Value 
iii. Computed Value 

The application of the last two bases can be 
reversed if the importer so specifies. 
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TRANSACTION VALUE 

1. 	 Q. What is meant by transaction value? 

A. 	 The transaction value of imported merchandise is the 
price actually paid or payable for the merchandise 
when sold for exportation to the united States, PLUS , 
if not included in the price, amounts equal to: the 
the packing costs, any selling commission, the value 
of any assist, any royalty or license fee required 
to be paid as a condition of the sale, and the pro
ceeds of any subsequent resale, disposal, or use of 
the imported merchandise that accrue to the seller. 

2. 	 Q. Can any other adjustments (additions) be made to the 
price actually paid or payable, other than those 
listed in the law under transaction value? 

A. 	 No. The law provides for only five (5) adjustments 
to the price actually paid or payable and these are 
the only additions that can be made. 

3. 	 Q. Since charges for ocean freight and insurance are not 
dutiable, will merchandise be valued on an FOB (free 
on board) basis? An ex-factory basis? 

A. 	 It will depend on the price actually paid or payable . 
The terms of sale of the merchandise undergoing valu 
ation will determine the dutiability of foreign char
ges. If purchased ex-factory, the merchandise will 
be appraised at ex-factory. Likewise, in those situ
ations where the price actually paid or payable for 
imported merchandise includes foreign inland freight , 
such charges will be part of transaction value to the 
extent that they are included in such price. If the 
terms are FOB or beyond, FOB valuation is appropriate 

4. 	 Q. What allowances, if any, will be made for U.S . inland 
freight, duties, and taxes included in the price 
actually paid or payable? 

A. 	 Any reasonable amount for such charges will be deducted. 

Discounts 

5. 	 Q. Are. loyalty discounts allowable? 

A. 	 Yes. The concept of a freely offered price is no 
longer pertinent. If a loyalty discount is a part 
of the price actually paid or payable for the goods 
undergoing valuation when sold for export , the 
discount will be allowed. 
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6. 	 Q. Are cash discounts allowable? 

A. 	 Yes, provided they are part of the pri c e actually 
paid or payable. 

7. 	 Q. If the seller offiers varying cash discounts, based 

on terms of payment, which cash discount would be 

allowed? 


A. 	 The cash discount which the importer intends to claim, 
or has claimed, at the time of entry summary would be 
allowed. 

8. 	 Q. If varying trade discounts are offered, which discount 
would be allowed? 

A. 	 That discount which is part of the price actually 
paid or payable on the shipment being appraised 
would be allowed. 

9. 	 Q. Are reductions, rebates, or other types of credits 

effected between the buyer and seller after the date 

of importation of the merchandise into the U . S. 

allowable? 


A. 	 No. Credits so effected are not part of the price 
paid or payable for the merchandise when sold for 
export to the United States. 

10. 	 Q. How will quantity discounts be handled under the 
new law? 

A. 	 Quantity discounts (except deferred quantity discounts) 
will be allowed if they are part of the price actually 
paid or payable. The discount allowed will be that 
discount which applies to the particular transaction . 
Customs will no longer determine the 'usual " whole
sale quantity discount. 

Commissions 

11. Q. 	 Are selling commissions dutiable? 

A. 	 Yes, if incurred by the buyer. For example , if a 
buyer purchases goods from a seller without going 
through 'the seller's agent, the buyer would not incur 
a selling commission and thus the selling commission 
would not be part of value. However, if the goods 
were bought through the seller's agent, the agent's 
commission would be incurred and would be dutiable. 
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12. Q. 	 Is a buying commission dutiable? 

A. 	 It is not intended that a buying commission be duti 
able. But if a "buying commission " is part of the 
price actually paid or payable to ~he seller and no 
separate transaction is shown for participation by a 
buying agent, the buying commission would be dutiable. 
This is because there is no provision for deducting 
buying commissions from the price actually paid or 
payable . 

13 . Q. Would a buying commission be added to the price 
actually paid or payable? 

A. 	 No. A bona fide buying commission would not be 

added to the price paid or payable . 


14. 	 Q. What type of proof would be required to determine 
the bona fides of a buying commission? 

A. 	 It is contemplated that an invoice or other documenta
tion .from the foreign seller to the agent may be required 
to establish the price actually paid and to ensure 
that the agent is not a seller. 

Royalties 

15. 	 Q. If the value of a royalty cannot be determined, would 
valuation still be based on transaction value or would 
the next valuation basis be used? 

A. 	 If suffic i ent information is not provided to enable an 
appropriate adjustment (addition) to be made for a 
royalty required to be paid as a condition of sale , 
transaction value cannot be determined, and the next 
valuation basis must be considered. 

16. 	 Q . What if the royalty is based partly on the imported 
product and partly on other factors, for example, 
eiterh mixed with other products or part of other 
financial arrangements? 

A. 	 If the exact amount of the royalty associated with the 
imported product cannot be quantified by sufficient 
information, no addition can be made for the royalty . 
Again, if an appropriate adjustment cannot be made for 
a royalty which is part of the transaction, transaction 
value does not exist. 
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Related Party Transactions 

17 . Q. In determining the acceptability of a related-party 
transaction value, must the price closely approxi 
mate all the test values as well as show that i t 
was not influenced by the relationship? 

A. 	 No. It is an "either/ or " situation . If it is 
established that the price was not influenced by the 
relationship, the test , values need not be considered 
Conversely, if the price closely approximates any one 
of the test values, it is not necessary to prove that 
the price was not influenced by the relationship 

18. 	 Q. We mean two things by "circumstances of sale . " First, 
the way in which the buyer and seller organize their 
commercial relations. For example, the importer could 
establish that either (i) the price was settled in a 
manner consistent with the industry's normal pricing 
practices or, (ii) the price was settled in a manner 
consistent with buyers who were not related to him 
Or secondly, the importer could establish that the 
relationship did not influence the price by showing 
that the price is adwquate to ensure recovery of all 
costs plus a profit that is equal to the firm's overall 
profit realized over a representative period of time 
in sales of merchan~ise of the same class or kind . 

19. 	 Q. In considering the manner of arriving at a price 
between related parties, if a price covered all costs 
but no profit, would that related-party transaction 
be disregarded? 

A. 	 There is no requirement that all "elements of v alue ·· 
be present. There are also no longer any statutory 
minimums for general expenses and profit The manner 
of arriving at a price is only one test to determine :· 
if the relationship influenced the price. 

20. 	 Q. How does one determine whether a price "closely 
approximates " a test value? 

A. 	 There is no hard and fast rule; each case must stand 
on its own. "Closely approximates '' cannot be quanti 
fied in either amounts or percentages 

21 . Q. Can a test value be adopted and used to appraise the 
merchandise being imported? 

A. 	 No. Test values are used solely to determine whether 
a related-party transaction price is acceptable as a 
transaction value. They are never to be used as a 

basis for valuation. 
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22. 	 Q. Would adjustments to the test value be made for 
differences in commercial level, quantity, and other 
costs or charges in the test value that are not 
included in the merchandise being tested? 

A. 	 Yes. Appropriate adjustments may be made to the test 
values for differences in commercial and quantity 
levels and other costs and charges not included, pro
vided any such adjustments are ba~ed on sufficient 
information. 

General 

23. 	 Q . Would a foreign seller's limitation on the resale price 
either minimum or maximum, be considered a restriction? 

A . 	 The setting of minimum or maximum prices by the seller 
would be considered a restriction only if it substantially 
affects the value of the merchandise 

24. 	 Q. The law provides that ' 'any rebate of or other decrease 
in, the price actually paid or payable that is made or 
otherwise effected between the buyer and seller after 
the date of importation . .. '' would be disregarded in 
determining transaction value . However, would a price 
increase after the date of importation be considered? 

A. 	 In commercial reality , there would be little liKelihood 
of a price increase after the date of importation. How
ever, an increase can occur ; for example , an escalation 
clause in a contract could increase prices after ship 
ment. As long as the method of escalation was arrived 
at prior to importation, the formula for the change 
would be a factor in determining the price payable 

25 . Q. The merchandise undergoing valuation is a partial 
shipment of a larger order against a long-term con
tract, containing escalation clauses that will not 
be finalized until the contract is completed . How 
would the price actual l y paid or payable be determined 
for· the merchandise being appraised? 

A. 	 Keeping in minu the requirement for one -year liquidation, 
appraisement could withheld until the amount actually 
payable (after completion of the contract) could be 
determined . Current practice in such situations is 
about the same . 

26 . Q. Would acti v ities such as advertising , promotion, U S 
warranty, performed by the buyer for his own account 
be included as an indirect payment? 

A. 	 Even though such activities might be consi~ered of 
benefit to the seller , they would not be considered 
a part of the price paid or payable . 
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27. 	 Q. What allowances, if any, would be made for construction 
or erection which o c curs in the United States and 
which the buyer is require d to pay ? 

A . 	 A deduction would be made for any " reasonable " 
amount for such costs . 

:l8. Q. 	 would " tie-in " sales be considered? 

A. 	 No . "Tie - in " sales are one of the conditions or 
considerations which preclude the use of transaction 
value . 

29. 	 Q. For assembled articles (807 . 00) where American compo
nents are supplied free of charge to the person doing 
the assembly, what is the price actually paid or 
payable? 

A. 	 The contracted charge for assembly, or the cost of 
assembly, can serve as the starting point for articles 
subject to the 807.00 provision. Where appropriate , 
the cost or value of the American components would be 
added to form the full value . The valuation of imported 
articles prior to July 1, 1980,on the basis of Construct 
ed Value or Cost of Production does not serve as a bar 
to the finding of Transaction Value. 

30 Q. 	 Will invoicing requirements be changed under the new 
valuation law? 

A. 	 The Customs Service has alway s relied greatly on 
invoices which accompany entries. Transaction v alue 
requires even greater emphasis on import docwnentation . 
The U. S. importer will have to submit an actual com
mercial invoice for the transaction If the invoice 
is deficient in terms of level of detail for Customs 
purposes, e . g . amounts f or assists , or in terms of 
requirements under the new valuation law, a declara
tion , memo, or some form of additional documentation 
should be submitted with the commercial invoice in 
order to clarify the transaction . The U S importer 
should not create an invoice in orcer to fulfill the 
requirements of the new valuation law 

31. 	 Q. Will the Customs Service still send an importer a 
Notice of Action (CF 29) i f the increase in duties 
is over $15, but the valuation is based on transac 
tion value? 

A. 	 Yes. A CF ~ 9 is still required per Customs Regula 
tion 152 . 2 . 
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32. 	 Q. Can a transaction value be establisheJ for merchandise 
imported under lease? 

A. 	 No, because merchandise imported under lease has not 
been sald for export~tion to the United States, as 
required-by the statutory definition of transaction 
value. Valuation would have to follow the hierarchial 
order of the bases; thus the next basis to be con
sidered would be the transaction v~lue of identical 
merchandise . 

33. 	 Q . Can a transaction value be established for consigned 
merchandise? 

A. 	 No. There must be a price actually paid or payable 
("for the goods when sold") which envisions a sale 
and not a consignment-:---T'he next valuation basis in 
hierarchial order would be considere~, that is, 
transaction value of identical merchandise 

34. 	 Q. Can bona fide in-transit sales have a statutory 
transaction value? 

A. 	 The price actually paid or payable for the merchandise 
when sold for export would be the transaction value. 
Therefore, if the goods are sold for export and then 
resold in transit , the original sale could govern . 
However, if there is no such price, that is the 
merchandise is consigned, there would be no transaction 
value, even if the goods are sold in transit. 

35. Q. 	 What is meant by "sufficient information " ? 

A. 	 Sufficient information means information that 

establishes the accuracy of: 


(1) any 	amount-

(a) 	added to the price actually paid or payable 
under transaction value, 

(b) 	deducted as profit, general expenses, or 
value from further processing under 
deductive value, or 

(c) 	added as profit or general expenses under 
computed value; 

(2) 	 any difference taken into account when using 
test values in related-party transactions; or 

(3) 	 any adjustment for commercial level or quantity 
made under transaction value of identical, or 
similar, merchandise . 
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36. Q. What is meant by "generally accepted accounting 
principles"? 

A. The term generally accepted accounting principles 
refers to any generally recognized consensus or 
substantial authoritative support regarding which 
economic resources and obligations should be recordej 
as assets and liabilities; which changes in assets 
and liabilities should be recorded; how the assets 
and liabilities and changes in them should be measured ; 
what information should be disclosed and how it should 
be disclosed; an.i which financial statements should 
be prepared. 

37. Q. Under transaction value, the price actually paia is 
"exclusive of any costs, charges, or expenses incurred 
for transportation, insurance, and related services 
incident to the international shipment of the merchan
dise from the country of exportation to the place of 
importation in the United States." Could some examples 
of international shipments be given? 

A. As indicated, any costs, charges, or expenses incurred 
incident to the international shipment of the merchan
dise, that is, from whence the merchandise leaves the 
country of exportation destined for the U.S would not 
be part of the transaction value. Thus, such items 
would be excluded from the price actually paid or pay-
able, if included in that price. Some illustrative, 
but not exhaustive, examples are: vessel freight from 
Antwerp, Belgium; air freight from London England; 
postal expense from Paris, France; and the U S . portion 
of rail freight on a shipment from Canada . 

38. Q. What impact will the use of transaction value have 
on an importer? 

A. Because Customs is using the actual transaction itself 
an importer will be able to determine more easily what 
his appraised value will be. Valuation will reflect 
more consistency and uniformity of application There 
should be fewer questions of the importer and fewer 
foreign inquiries because Customs is dealing with the 
transaction uirectly. 

However, to facilitate such valuation, Customs must 
know the details of the actual transaction . The import 
documentation becomes even more critical under trans
action value than it was previously. The U.S importer 
will have to submit the actual commercial invoice f,...or 
the transaction, not an artificial one created for 
Customs. 
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39. 	 Q. Submitting import dicumentation that accurately reflects 
the complete transaction for the goods when sold for 
export to the U.S is critically important for valuation 
under transaction value. Could some examples be presen
ted to illustrate this importance~ 

A. 	 Yes. In the following examples, it is assumed that 
transaction value is the proper valuation basis and 
that all other aspects of the transaction are acceptable. 

EXAMPLE 1: 

A foreign seller in Great Brftain has all the goods 
being 	sold for export stored at a company in Great 
Britain unrelated to the seller. The seller completes 
a sale with a U.S. buyer for the British goods at a 
price of 	b 1000, excluding packing and freight charges. 
The 	storage company packs the goods and charges the 
foreign seller b 100, which consists of charges for 
packing and for inland freight. 

a. 	Q. The only invoice with the entry summary is from 
the foreign seller to the U.S. buyer and shows 
a charge of b 1100, itemized as follows: 

goods = b 1000 
packing = b 37 

inland freight = b 63 

The U.S . . buyer paid .· the; foreign seller b 1100. 
What is the transaction value? 

A. 	 The transaction value is 6 1100 because this is 
the price actually paid to the foreign seller. 
When inland freight is part of the price actually 
paid, it constitutes part of transaction value 

b. 	Q. The entry package contains two invoices. One is 
from the foreign seller to the u.s buyer for 
b 1000 unpacked, ex-factory. The other is from 
the unrelated packer to the U.S. buyer for b 100, 
itemized as b 37 for packing and 6 63 for inland 
freight . The U.S. buyer pays both invoices for 
a total of b 1100. What is the transaction value? 

A. 	 The transaction value is 6 1037, that is, the 
price actually paid to the foreign seller plus 
an adjustment for packing. No addition to the 
transaction price is allowed for inland freight. 
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EXAMPLE 2: 

A U.S. company is involved in a situation in which an entity 
described as a "buying agent" is used to buy goods from a 
foreign seller. The "buying agent" gets a 5% commission 
(Invoices, contracts, etc . must be presented at the time of 
entry summary in orcer for Customs to -ietermine if the trans
action involves an agent of the buyer or of the seller ) 

a. 	Q. The entry summary package contains one invoice from the 
foreign seller to the U.S. company for $1150 showing: 

goods = $1000 
packing = $ 100 

buying commission = $ 50 

The U.S. company paid the foreign seller $1150. What 
is the transaction value? 

A. 	 The transaction value is $1150 , because this is the 

price actually paid. If a buying commission is part 

of that price, it is dutiable because no provision 

exists to deduct a buying commission from the price 

actually paid or payable . In this instance, the 

commission is part of the price actually paid, the 

invoice is with the foreign seller, and no separate 

transaction is presented to show participation by a 

buying agent. (The agent in this case may actually 

be a selling agent in the employ of the seller.) 


b. 	Q. Suppose the entry package contains two invoices. One 
is from the foreign seller to the U.S. buyer showing 
$1000 for the goods plus $100 for packing. The second 
invoice is from the buying agent to the U. S . buyer 
showing: 

goods = $1000 
packing = $ 100 

buying· commission = $ 50 

The price actually paid by the U . S . buyer to the foreign 
seller is $1100. What is the transaction value? 

A. 	 The transaction value is $1100, the price actually paid 
to the foreign seller. Since the buying commission is 
not part of ~hat price, it is not dutiable. It is not 
intended that bona fide buying commissions be dutiable; 
only selling commissions are dutiable. Thus a bona fide 

buying commission cannot be added to the price actually paid . 
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To reiterate: 

* If the price actually paid does not include a 
bona fide buying commission, and the buying 
commission is invoiced and paid to a separate 
party, the buying commission ' is not added as 
part of transaction value. Only certain addi
tions can be made to transaction value, and a 
buying commission is not one of them . The 
buying commission is not dutiable. 

* Selling commissions continue to be dutiable 
and will constitute part of transaction value. 

* The question of who is a "seller" and who is a 
"buying agent" will be determine by Customs 
on a case-by-case basis, depending on the doc
umentation which reflects the transaction. 

EXAMPLE 3 

A U.S. firm buys goods from a seller in England . The 
seller acquires and ships the goods direct from a Belgian 
factory. The invoice with the entry summary is as follows: 

goods = $800 
packing = $ 95 

inland freight in Belgium = $ 20 
ocean freight and insurance = $175 

a. 	Q. The seller's terms of sale are ex-factory, packed. 
The U.S. buyer paid the seller $895 and a freight 
forwarder in Antwerp $195. What is the transaction 
value? 

A. 	 The transaction value is $895. An addition can be 
made for packing. The terms are ex-factory, packed . 
(Had the terms of sale been F.A.S - free alongside 
ship - Antwerp, transaction value would have been $915.) 

b. 	Q. Assume the U.S. buyer paid the foreign seller $1090 
and the seller's terms of sale are CIF (cost, insurance, 
freight) U.S. port. What is the transaction value? 

A. 	 The transaction value is $915, which is the price 
actually 	paid less international freight and insurance 

the only deductions allowed by the law . 

40. 	 Q. What is the dutiable value of a shipment from Toronto, 
Ontario to Miami, Florida invoiced at $4500 FOB Miami? 
Canadian inland freight is $200 , U S inland freight $300. 

A. The 	dutiable value is $4200. 
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41 . Q. How can the additions and deductions for transpor~ 
tation, commissions, and packing be summarized? 

A. 	 Packing is always dutiable, as are selling commissions 
when not already included in the price . Bona fide 
buying commissions will not be auded to the price 
actually paid or payable . International transporta
tion, U.S. inland freight and duty will be excluded. 
Foreign inland freight to the extent that it is 
included in the price actually paid to the foreign 
seller in any way will not be deducted . 

ASSISTS 

1. 	 Q. If an importer supplies quality control and management 
personnel at no cost to the seller, would this consti 
tute an assist? 

A. 	 No. Assists are limited to the following four types 
of items: 

(a ) Materials, components , parts , and similar items 
incorporated in the imported merchandise. 

( b) Tools, dies , molds, and similar items used in the 
production of the imported merchandise . 

( c) Merchandise consumed in the production of the 
imported merchandise . ' 

( d) Engineering , development , artwork , design work , and 
plans and sketches that are undertaken elsewhere 
than in the U.S. and are necessary for the produc
tion of the imported merchandise. 

Incidentally, any service work to which the foregoing 
(d) applies will not be treated as an assist if such 
service work (i) is performed by an individual who is 
domiciled within the U S .; (ii) is performed by that 
individual while he is acting as an employee or agent 
of the buyer of the imported merchandise; and (iii) is 
incidental to other engineering, development, artwork, 
design work, or plans and sketches that are undertaken 
wi thdm the U. S . 

2. 	 Q. Would an importer ' s pro-ration of an assist be accept
able if his plan of amortization will be o ver an un
usually long period of time? 

A. 	 Any such plan of amortization claimed by the importer 
would be acceptable as long as it is in accordance 
with generally accepted accounting principles. As long 
as the method is reasonable and consistent with general -· 
ly accepted accounting principles , the method will be 
acceptable to the Customs Service 
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3. 	 Q. If the ultimate purchaser in the U S furnishes an 
assist directly to the producer, at the request of the 
importer~ would Customs treat this as an assist? 

A. 	 Yes. The law states that an assist can be supplied 
directly or indirectly. 

4. 	 Q. A U.S. importer sends or provides for an assist , free 
or at a reduced rate, to a foreign manufacturer, but 
the foreign manufacturer, without the knowledge of the 
importer, uses the assist not only in the production 
of merchandise for the importer, but also in the pro
duction of goods for other U.S. companies and firms 
in third countries. Would the cost or value of the 
assist be added into the merchandise of the U.S . im
porter who originally provided the assist, or would 
all U.S. importers pay duty on the full value of the 
assist? 

A. 	 The importer who originally provided the assist would 
"bear the brunt" of the full cost of the assist . In 
the case of other U.S buyers, the assist would not 
be part of their transaction value because, in order 
to be an assist, it must be supplied by the buyer, 
and in their case it was not. 

5. 	 Q. Would the duty incurred on an assist when it arrives in 
a foreign country be part of the cost of the assist? 

A. 	 Yes. All costs and expenses necessary to move the 
assist to the producer's location become part of its cost 

6. 	 Q. Is general purpose equipment (such as sewing machines, 
drill presses, ovens, etc.) furnished free of charge 
or at a reduced cost, used abroad in the production of 
merchandise imported into the U.S. considered a duti 
able assist? 

A. 	 Yes. If provided by the importer, such machines or 
machinery used in the production of the imported mer 
chandise are considered to fall within the statutory 
definition of assists. 
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TRANSACTION VALUE OF IDENTICAL OR SIMILAR MERCHANDISE 

l. 	 Q. Would the existence of a trademarK preclude items beiny 
considered i 0 entical or similar? 

A. 	 No, unless the trademark was so well established that 
it made any other similar item totally unacceptable to 
a consumer and perhaps also influenced the price to 
such an extent that the two products were significantly 
dissimilar in price as well.. 

2. 	 Q. Would the low price rule, as it applies to similar 
merchandise , only apply to equally similar merchandise? 

A. The low pri c e rule applies equally to all similar mer-
chandise. If there are significant differences, the 

merchandise would not likely be similar. 

3. 	 Q. Would the low price rule apply to merchandise that is 
identical and produced by the same person, or would 
the higher price, if any, prevail? 

A. 	 The law does not envision a hogh price rule. If there 
are several items identical by same, the low price 
rule would apply. 

4. 	 Q. If the product undergoing valuation incorporates or 
reflects U.S . -produced research and development (R&D), 
would it be compared with an i~entical or similar 
product that also reflects or incorporates U S -pro -· 
duced R&D ? 

A. 	 No. The law provides that no product will be considered 
as identica l or similar if it incorporates or reflects 
U . S . -produced R&D. 

5. Q. 	 vvhy? 

A. 	 There would be no valid way to appropriately adjust 
for such addi t ion. Whether the article being appraised 
did or did not reflect U S. - produced R&D, it cannot be 
compared with an identical or similar product which 
does reflect U.S . -produced R&D . 

6. 	 Q. Would a n identical product by the same person with 
adjustments for either commercial level or quantity be 
adopted oefore an identical or similar product by 
another wh i ch does not require such adjustments? 

A. 	 No . I d entical or similar without adjustments takes 
precedence over identical or similar with adjustments. 
All four levels of identical and similar (identical by 
same, identical b y another, similar by same, similar 
by another) without adjustments must be consiJereu 
before resorting to any of the same four categories 
with adjustments. 
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7. 	 Q . When resorting to identical or similar merchandise , 
can offers for sale be accepted? 

A . 	 No . Offers cannot be accepted Before using a product 
for comparative purposes , a valid tr,ansaction value o f 
that product must exist . Offers cannot be used to 
establish transaction value . 

8. 	 Q. For identical or similar merchandise , is there any re 
quirement that the country of exportation be the same? 

A. 	 No. The only requirement is that the country of produc -· 
tion be the same as that of the goods being appraised. 

9. 	 Q. Is the merchandise being appraised considered identical 
by same? 

A. 	 No. The merchandise being appraise _; is a separate and 
distinct entity. Any other shipment compared to it may 
be identical or similar; but the shipment being appraised 
is neither identical nor similar. 

10. 	Q. Can adjustments other than those for commercial level and 
quantity be made to an identical or similar product? 

A . 	 No. These are the only two adjustments authorized by law . 

11. 	Q. The merchand ise being appraised is at one cowmercial or 
quantity level and an identical or similar product is 
at another level . If an appropriate adjustment cannot 
be made to compensate for such difference , can trans
action value of identical or similar merchandise exist? 

A . 	 No . If an identical or similar product requiring an 
adjustment for commercial or quantity level cannot be 
appropriately adjusted , transaction value for identical 
or similar merchandise does not exist . 

12. 	 Q. Must an adjustment always be made to an identical or 
similar produ t before aJopting it? 

A. 	 No . Adjustment would only be ma~e where such differ
ences would effect a difference in value . For example 
if the merchandise being appraised is sold at whole 
sale and the identical product is sold at all lev els 
at the same price , an adjustment need not be made 

13. 	Q . Can an adjustment be mad e to an identical or similar 
pro~uct based on a manufacturer s willingness to sell 
at a price to a certain level for a certain quantity? 

A. 	 No. Any adjustments must be based on suff icient infor 
mation. A bona fide price list (whether or not there 
are sales at all prices) will be sufficient information; 
a mere statement of willingness to sell at a price won't . 
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14. 	 Q. When appraisement of merchandise is based on the 
transaction value of identical or sim~lar merchandise, 
which sale of identical or similar merchandise is used 
--a sale occuring at the time of exportation , at the 
time of i mportation, or at the time of appraisement of 
the merchanuise currently undergoing appraisement? 

A. 	 The price of an identical or similar product sold at 
or about the date of exportation of the merchandise 
being appraised should be used. 

15. 	 Q. Transaction value of identical or similar merchandise 
is being used as a basis of valuation. A price increase 
occurs in either one , but there are no shipments at 

the new price at or about the date of exportation of 
the merc h andi se being appraised. Can the new price 
still be used? 

A. 	 No. A previously established transaction value for 
either identical or similar merchandise must exist. 
If no shipments have been appraised at the new price, 
it may not be adopted to establish transaction value. 

DEDUCTIVE VALUE 

1 . 	 Q . Generally, under what circumstances would deductive 

value be used? 


A. 	 It is ant icipated that deductive value will not be 
used with any frequency; however, there are several 
circumstances which may be likely candidates for 
deductive value. They are: consigned shipments, 
related-party transactions (where the transaction 
value is not acceptable), and situations where an 
appropriate adjustment to transaction value cannot 
be made. 

2. 	 Q. Does the term "merchandise concerned" imply any 

order of priority? 


A. 	 No. The term merely includes the merchandise being 
appraised, identical merchandise, and similar mer~ 
chandise. 

3. 	 Q. If no order of priority is stated or implied, how 

is a price selected? 


A. 	 First, sales to unrelated parties are considered. 
Then sales to persons who have not supplied any 
assist for the merchandise concerned are considered. 
Then, depending on· when and in what condition the 
merchandise concerned is sold in the United States, 
the price at which the greatest aggregate quantity 
is s6ld is considered . 
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4. 	 Q. The definition of merchandise concerned under deductive 
value includes merchandise " identical" and "similar" 
to that being appraised . What is meant by "identical " 
and "similar"? 

A. 	 "Identical" and "similar" under deductive value would 
have the definition found in 402(h)(~). This would 
require the same country of production as the merchan
dise being appraised. 

5. 	 Q. Are all sales to persons who supply assists for the 
merchandise concerned disregarded in determining 
deductive value? 

A. 	 Yes. The law provides that, in determining deductive 
value, any sale to a person who supplies any assist 
for use in connection with the production or sale for 
export of the merchandise concerned be disregarded . 

6. 	 Q. What is meant by the price in deductive value being 
dependent on when and in what condition the merchandise 
concerned is sold in the Uni ted States? 

A. 	 The deductive value of the merchand i se being appraised 
is one o f the following prices, appropriately adjusted : 

(a) 	 If the merchandise concerned is sold in the condition 
as imported at or about the date of importation of 
the merchandise being appraised , the price is the 
unit price at which the merchand ise concerned is 
sold in the greatest aggregate quantity on or .about 
such date. 

(b) 	 If the merchanuise concerned is sold in the ~condition 
as imported but not sold at or about the date o f im
portation of the merchandi se being appraised, the 
price is the unit price at which the merchandise con 
cerned is sold in the greatest aggregate quantity 
after the date of importation of the merchandise being 
appraised but before the close of the 90th day after 
the date o f such importation . 

(c) 	 If the merchandise concerned was not sold in the con 
dition as imported and not sold before the close 'of 
the 90th day after the date of importation of the 
merchan~ise being appraised , the price is the unit 
price at which the merchanaise being appra i sed , after 
further processing, is sold in the greatest aggregate 
quantity before the 180th day after the date of such 
importation. I n order for this price to be used , the 
importer must notify Customs at the time of entry 
summary that he wants this price used . ( This price 
is sometimes called the superJeductiv e .) 
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7. 	 Q. Does a sale "at or about the date of importation" imply 

a time after the date of importation? 


A. 	 Yes. The term encompasses a time frame before, on, 
and after the date of importation. There is no fixed 
time frame as each case must be considered individually. 

8. 	 Q. In the case of merchandise concerned that is sold in 
the condition as imported but not sold at or about the 
date of importation of the merchandise being appraised 
(see 6(b)), how would a price be chosen if several sales 
occurred after the date of importation but before the 
close of the 90th day after importation? Would it be 
necessary to wait for the 90 days to pass and then take 
that price in the greatest aggregate volume? 

A. 	 The first significant sale of merchandise concerned 
that occurred after the date of importation would prob
ably be used ; however, this sale would have to be in a 
sufficient quantity to establish the value. 

9. Q. 	 What would constitute a sufficient quantity? 

A. 	 No definite quantity can be stated . If all of the 
particular merchandise concerned is not sold , it must 
be determined, on a case by case basis , if the quantity 
sold is sufficient to be representative of the shipment 
as a whole, in a commercial sense . . Sufficient quantity 
may vary greatly depending on the type of merchandise , 
the time sold, and the commercial level at which sold . 

10. 	 Merchandise was imported into the United States on 
August 1. Because it will ~e further processed before 
being sold, the importer requested that the further
processing (or superdeductive) unit price be used to 
appraise the merchandise. 

a.Q. 	 The importer sells all the processed merchandise to 

an unrelated person on November 15. Can this unit 

price be used to appraise the merchandise? 


A. 	 Yes, provided that goods identical or similar to the 
unprocessed imported merchandise are not sold in their 
condition as imported within 90 days of the date of 
importation of the merchandise being appraised. If a 
usable sale of identical or similar goods has occurred 
within , the 90 days, that sale price is used to appraise 
the imported merchandise. 

It is possible that identical or similar goods may be 
sold within 90 days of the date of importation of the 
merchandise being appraised . Therefore the superdeductive 
cannot be used until the 90-day period has expired and 
no sale of identical or similar goods has occurred 
within that time period. 
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b.Q. 	 If the importer had processed the goods and sold them 
on September ~o. can this price be used to appraise 
the imported merchandise? 

A. 	 Yes, however this price cannot be used until after 90 
days from the date of importation of the merchandise 
being appraised. If the 90-day period expires and no 
sale of identical or similar goods occurred within that 
period, the importer's price on September LO can be 
used to appraise under the superoeducti ve. 

11. 	 Q. Why is it necessary to wait 90 days before using the 
superdeductive? 

A. 	 The law requires that, if the merchandise concerned is 
sold in the condition imported at or about the date of 
importation or within 90 days from that date, that price 
takes priority. In other words, a price for merchandise 
concerned at or about the date of importation or within 
90 days from that date must be used first before resort 
ing to a superdeductive price. 

12. 	 Q. If an importer requests superdeductive at the time of 
entry summary, is Customs bound to utilize it? 

A. 	 Yes, provided that all the conditions for superdeductive 
have been met and other merchandise concerned has not 
been sold at or about the date o f importation or within 
90 days from that date. 

13. 	 Q. If an importer requests superdeaucti v e , it cannot be 
used until after 90 days from the date of importation . 
Can the price of an article further processed in the 
United States be used if the processing and subsequent 
sale occur within that same 90-day period after import? 

A. 	 Yes. The requirement is to wait 90 days from the date 
of importation to determine whether a sale of the mer
chandise concerned occurs at or about the date of impor
tation or within 90 days after importation. If no 
such sale occurs it is then appropriate to use a sale 
of the processed merchandise at any time up to 180 
days from the date of importation of the merchandise 
undergoing appraisement. 

14. 	 Q. Would superdeductive be used if the imported merchandise, 
after further processing, loses its identity or forms a 
minor part of the finished product? 

A. 	 The superdeductive would normally not be used if, as a 
result of the further processing, the imported goods 
lose their identity. However, there can be instances 
where, although the identity of the imported goods is 
lost, the value added by the processing can be deter
mined accurately without unreasonable difficulty for 
importers or for Customs. There can also be instances 
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where the imported goods maintain their identity but 
form such a minor element in the goods sold in the 
United States that the use of the superdeductive would 
be unjustified. Each situation of this type would be 
reviewed 	on a case-by-case basis . 

15. 	 Q. If the "merchandise concerned" is either identical or 
similar by another, would the profit and general expen 
ses of that merchandise be used as a deduction in 
determining deductive value? 

A. 	 No. the profit and general expenses of the importer 
whose shipment is being appraiseJ would be used, unless 
his profit and general expenses are inconsistenc with 
those reflected in sales in the U S of imported 
merchandise of the same class or kind . 

16. 	 Q . If the importer realizes no profit on resale, can his 
zero-amount profit be considered? 

A. 	 The importer's profit and general expenses must be con
sidered as a whole. If the combined amount of the im
porter s profit and ·general expenses is consistent with 
the combined amount usually added for profit and general 
expenses on sales in the United States of imported mer -· 
chandise of the same class or kind, the importer s 
amounts can be used. Profit and general expenses must 
be considered as a whole, not as two separate units . 

17. 	 Q. How narrowly can "consistent" be defined in discussing 
general expenses and profit? For example, 20% general 
expenses and profit, is that consistent with a range of 
15% to 30% for merchandise of the same class or kind? 

A. 	 There is no hard and fast rule . Each case must stand 
on its own. 

18 . Q. How is the "usual" amount for profit and general 
expenses determined? 

A. 	 The usual amount is that amount realized over a repre
sentative period, in which the greatest aggregate vol
ume is sold at a uniform amount of profit and general 
expenses. 

19. Q. 	 What is meant by merchandise of the same class or kind? 

A . 	 Merchandise is considered of the same class or kind as 
other m~rchandise it it is within a yroup or range of 
of merchandise produced by a particular industry or 
industry sector. 

~o. Q. 	 Must merchandise of the same class or kind be from the 
same country of exportation? 

A. 	 No. The country of exportation need not be the same 
as that of the merchanJise being appraisea The only 
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requirement is that the merchandise be "imported mer
chandise''. This is not the case for computed value. 

21. 	 Q. What is the distinction between "actual" costs and 
"usual" costs for transportation and insurance? 

A. 	 "Actual" costs apply to the costs incurred with respect 
to international shipments; these costs such as ocean 
freight, are typically definite fix'ed amounts. ·usual" 
costs apply to costs incurred with respect to shipments 
of imported merchandise from the place of importation 
to the place of delivery in the United States; . these 
costs, such as U.S. inland freight, reflect various 
amounts for freight to various parts of the U.S In 
such cases , usual freight costs in sales in the United 
States would be used 

22. 	 Q. Which duty is deducted - -the duty deposited at the time 
of entry or the duty ascertained? 

A. 	 The duty deducted would be the correct duty due based 
upon the tariff rates in effect at the time the goods 
are entered. 

23. 	 Q. Do customs duties include marking duties , countervailing 
duties, and antidumping duties? 

A. 	 No. Only the ordinary customs duties as established 
in the Tariff SchP.dules woul d be deducted. 

COMPUTED 	 VALUE 

1. 	 Q. One of the amounts to be adJed in determining computeJ 
value is the cost or value of the materials and the 
fabrication and other processing of any kind used in 
the production of the imported merchandise . When estab 
lishing figures for materials and fabrication , when 
would value be used instead of cost? 

A. 	 The intent of the law is to use the cost to the producer. 
"Value" would be used only if the cost is not available. 

2. 	 Q. If the cost of labor increased in the period immediately 
prior to the export of the shipment being appraised, 
would an adjustment be made for this increased cost if 
the shipment was produced prior to the increase? 

A. 	 No adjustment would be made . The labor cost actually 
incurred would be used. (The concept o f lead time on 
labor no longer exists . ) 

3. 	 Q. When would the profit and general expenses of the pro

ducer of the merchandise undergoing appraisement be 

added as a component of computed value ? 
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A. 	 The profit and ~eneral expenses of the producer of the 
merchandise undergoing appraisement would always be 
used, unless his profit and general expenses are incon
sistent with the amounts usually reflecte0 in sales of 
merchandise of the same class or kind that are made by 
producers in the country of exportation for export to 
the United States. 

4. 	 Q. Does merchandise of the same class or kind have the same 
meaning under computed value as it has under deductive 
value? 

A. 	 The basic definition is the same . However, under compu
ted value, in order for merchandise to be of the same 
class or kind, it must be exported from the same country 
as the merchandise undergoing appraisement. 

5. 	 Q . In a related-party transaction, the producer has no 
element of profit included in his cost breakdown, In 
his transactions , all profit is made in the U S , but 
his total amount for profit and general expenses is 
consistent with sales of merchandise of that class or 
kind, all of which involve related parties Would the 
producer ' s general expenses and profit be used in 
computed value, even though the profit is zero (0%)? 

A. 	 Yes . Zero would be the acceptable profit component . 
Under computed value, profit ano general expenses are 
taken as a whole. Thus the producer s combined profit 
and-general-expenses figure which would incluoe the 
zero (0%) profit, would be compareJ with the combined 
profit and general expenses on sales of merchandise of 
the same class or kind . 

6. 	 Q. If the producer's profit and general expenses are 10% 
of materials and labor, would this calculation still 
be used if the materials and labor include an assist 
furnished free of char~ e? 

A. 	 The amount for profit and general expenses would be the 
amount that is usual on sales o f merchandise of that 
class or kind, based on generally accepted accounting 
principles . Any system used by the producer would be 
acceptable as long as it conforms to generally accepted 
accounting principles. 

7. 	 Q. Would an amount for U.S.-produced research anJ 
development be included in computed value? 

A. 	 It would be included only to the extent that the amount 
for such research and evelopment is charged to the 
producer and thereby included in th·e producer's costs. 
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8. 	 Q. Is the cost or value of items which were formerly 
treated as assists (such as managewent services , 
accounting services, legal services, and other services) 
rendered abroad or in the United States by persons 
paid by their U.S. employers to be • included in 
computed value? 

A. 	 No . They are not to be added as long as such treatment 
is in accord with the relevant generally accepted 
accounting principles. 

402F 

1 . 	 Q . Is section 402(f) simply a new version of the old 
section 500? 

A. 	 No. Section 402(f) is now a part of section 402 and is 
itself an alternate valuation basis . The old section 
500 still exists but has been rewritten to relfect this 
change . 

2. 	 Q Will imported merchandise still be appraised in unit 
values? 

A. 	 Not necessarily. The law (section 500) d oes not require 
appraisement in unit values . 

3 . 	 Q . Does section 402(f) provide the same latitude as the old 
section 500 to arrive at a value for appraisement? 

A. 	 No . Section 402(f) requires that the basic framework 
of 402(b) through (e) be used, with any reasonable adjust
ments that are necessary. Section -402(f) also provides 
for a l i st of methods that may not be adopted . 

4 . Q . 	 What are some examples of latitude in applying 402 ( f )·? 

A. 	 In the case of identical or similar merchandise (1) the 
requirement that they must be exported at or about the 
time of the merchandise being appraised could be flexibly 
interpreted or (2) the requirement t!"lat the country of 
production be the same as the merchandise being appraised 
could be waived. 

5 . Q . 	 Must 402(f) be based on previously established values? 

A. 	 Previously established values should be used to the 
greatest extent possible, such as using a previously 
established computed value or deductive value of an 
identical or similar product. However because previous
ly determined values may not exist, the Customs Service 
is n :it bound to using only previously establ i.shed values. 
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