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OPINION

Kelly, Judge:

Before the court for review is the U.S. Department of Commerce’s
(“Department” or “Commerce”) remand determination in the counter-
vailing duty (“CVD”) investigation of certain crystalline silicon pho-
tovoltaic products from the People’s Republic of China (“PRC” or
“China”), filed pursuant to the court’s order in Changzhou Trina Solar
Energy Co., Ltd. et al. v. United States, 40 CIT __, 195 F. Supp. 3d
1334 (2016) (“Changzhou Trina”). See Final Results of Redetermina-
tion Pursuant to Court Remand, May 1, 2017, ECF No. 98-1 (“Re-
mand Results”). For the reasons that follow, Commerce has complied
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with the court’s order in Changzhou Trina, and the Remand Results
are sustained.

BACKGROUND

The court assumes familiarity with the facts of this case as dis-
cussed in the previous opinion, see Changzhou Trina, 40 CIT at __,
195 F. Supp. 3d at 1338-58, and here recounts the facts relevant to
the court’s review of the Remand Results. In the course of this coun-
tervailing duty investigation, Commerce discovered additional sub-
sidy programs that had not been identified in the petition. See Issues
and Decision Mem. for the Final Determination in the [CVD] Inves-
tigation of Certain Crystalline Silicon Photovoltaic Products from the
[PRC], C-570-011, at 16-17, 84-88 (Dec. 15, 2014), ECF No. 36-4
(“Final Decision Memo”); [CVD] Investigation of Certain Crystalline
Silicon Photovoltaic Products from the [PRC]: Trina Solar Final Cal-
culation Mem. at 7-10, CD 367-368, bar codes 3247979-01-02 (Dec.
15, 2014) (“Trina Solar Final Calc. Memo”).! These programs fall into
two categories: (i) forty governmental assistance programs that were
examined in a related CVD investigation of solar cells from the PRC
(the “Solar I PRC programs”), about which mandatory respondent
Changzhou Trina Solar Energy Co., Ltd. and its affiliate Trina Solar
(Changzhou) Science & Technology Co., Ltd. (collectively “Trina So-
lar”) provided information in its questionnaire response, and (ii)
twenty-seven additional governmental grants and a tax deduction
received by Trina Solar during the period of investigation (“POI”),
which Commerce discovered in the course of the agency’s verification
procedures (the “verification programs”). See Final Decision Memo at
16-17, 84-88; Trina Solar Final Calc. Memo at 7-10; Verification of
the Questionnaire Resps. Submitted by [Trina Solar] and its Cross-
Owned Companies, at 7, CD 354, bar code 3232621-01 (Oct. 2, 2014).
Trina Solar provided information regarding the Solar I PRC pro-
grams, specifically the “names of the grant programs, the amounts
received, and brief explanations of their understanding of the purpose
of the program.” Final Decision Memo at 84. However the Govern-
ment of China (“GOC”) refused to provide any information about the
Solar I PRC and verification programs, in response to both the stan-
dard questionnaire requesting information related to any additional
assistance provided by the GOC, directly or indirectly, to exporters or
producers of solar products, and in a subsequent questionnaire spe-

1 On July 7, 2015, Defendant submitted indices to the public and confidential administra-
tive records for this CVD investigation, which identify the documents that comprise the
records to Commerce’s final determination. These indices are located on the docket at ECF
No. 36. All further references to documents from the administrative records are identified
by the numbers assigned by Commerce in these indices, unless otherwise specified.



39 CUSTOMS BULLETIN AND DECISIONS, VOL. 51, No. 40, OcToBEr 4, 2017

cifically requesting information related to these programs. Id. at 16,
84-85. Upon discovery of the verification programs, Commerce
sought an explanation as to why Trina Solar had not previously
reported this additional assistance, to which “counsel for Trina Solar
stated that the company reported all of the assistance for which it was
asked.” Id. at 16, 86.

Commerce determined to investigate both the Solar I PRC pro-
grams and the verification programs as discovered apparent subsi-
dies pursuant to section 775 of the Tariff Act of 1930, as amended, 19
U.S.C. § 1677d (2012).2 See Final Decision Memo at 16-19, 85-86.
Commerce determined that the use of adverse facts available
(“AFA”)3 was warranted with regard to the Solar I PRC programs and
the verification programs because the GOC had failed to cooperate by
withholding the information requested regarding the Solar I PRC
programs, and because Trina Solar had failed to cooperate to the best
of its ability by not reporting the verification programs. Id. at 16-17,
84-88. Invoking AFA, but without identifying specific facts in the
record on which the determinations were based, Commerce deter-
mined that each of the Solar I PRC programs and verification pro-
grams provided a “financial contribution” within the meaning of 19
U.S.C. § 1677(5)(D), conferred a “benefit” within the meaning of 19
U.S.C. § 1677(5)(E), and was “specific” within the meaning of 19
U.S.C. § 1677(5A), and thus that the programs met the statutory
requirements for countervailability. Id. at 1617, 85-86; see Decision
Mem. for the Prelim. Affirmative [CVD] Determination in the [CVD]
Investigation of Certain Crystalline Silicon Photovoltaic Products
from the [PRC], C-570011, at 24, (Jun. 2, 2014), available at http://
ia.ita.doc.gov/frn/summary/prc/2014—-135101.pdf (last visited Sept. 5,
2017). Further, Commerce noted that it applied its standard meth-
odology to calculate the AFA-based subsidy rates assigned to the
additional discovered programs. See Final Decision Memo at 10-11,
88. Additionally, Commerce declined to initiate investigations into the
creditworthiness of the mandatory respondents, Trina Solar and
Wuxi Suntech Power Co., Ltd. (“Suntech”), concluding that petitioner
SolarWorld Americas, Inc.’s (“SolarWorld”) requests to initiate such

2 Further citations to the Tariff Act of 1930, as amended, are to the relevant provisions of
Title 19 of the U.S. Code, 2012 edition.

3 Although 19 U.S.C. § 1677e(a)—(b) and 19 C.F.R. § 351.308(a)—(c) (2014) each separately
provide for the use of facts otherwise available and the subsequent application of adverse
inferences to those facts, Commerce sometimes uses the shorthand “adverse facts available”
or “AFA” to refer to its use of such facts otherwise available with an adverse inference. See,
e.g., Final Decision Memo at 9-11.
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investigations did not amount to “specific allegation[s]” as required by
19 C.F.R. § 351.505(a)(6)(i) (2014)* for initiating an investigation into
a company’s creditworthiness. See id. at 95-96; 19 C.F.R. §
351.505(a)(6)@d).

Plaintiff Trina Solar commenced this action on March 18, 2015 to
challenge various aspects of the final determination. See Summons,
Mar. 18, 2015, ECF No. 1; Am. Compl., Apr. 17, 2015, ECF No. 11. On
July 1, 2015, the action was consolidated with an action brought by
petitioner SolarWorld to challenge different aspects of the final de-
termination. See Order, July 1, 2015, ECF No. 35. Trina Solar moved
for judgment on the agency record, see Trina Solar’s Rule 56.2 Mot. J.
Agency R., Jan. 19, 2016, ECF No. 50, challenging: 1) Commerce’s
determination to countervail the Solar I PRC programs and verifica-
tion programs; 2) Commerce’s use of AFA to determine CVD rates for
the verification programs; 3) Commerce’s determinations that the
provisions of aluminum extrusions, solar glass, and polysilicon were
countervailable; and 4) Commerce’s determination to include the PRC
Export-Import Bank’s Export Buyer’s Credit Program in the calcula-
tion of Trina Solar’s subsidy rate. See Pls.” Mem. L. Supp. Mot. J.
Agency R. 9-33, Jan. 19, 2016, ECF No. 51 (“Trina Solar Br.”). Con-
solidated Plaintiff SolarWorld also moved for judgment on the agency
record, see SolarWorld’s Mot. J. Agency R., Jan. 20, 2016, ECF No. 52,
challenging: 1) Commerce’s determination that SolarWorld’s uncred-
itworthiness allegation was insufficient, and the agency’s subsequent
resultant failure to investigate the respondents’ uncreditworthiness;
2) Commerce’s determination to utilize a one-percent import duty in
the benchmark calculation for polysilicon for less-than-adequate-
remuneration subsidy program; and 3) Commerce’s determination to
utilize a twelve-percent import duty in the benchmark calculation for
solar glass for less-than-adequate-remuneration subsidy program.
See SolarWorld Americas, Inc.’s Mem. Supp. Rule 56.2 Mot. J. Agency
R. 1026, Jan. 20, 2016, ECF No. 52 (“SolarWorld Br.”).

On December 30, 2016, the court sustained in part and remanded in
part Commerce’s final determination in this CVD investigation.® See
Changzhou Trina, 40 CIT at __, 195 F. Supp. 3d at 1358. The court
remanded Commerce’s determination regarding the countervailabil-

4 Further citations to Title 19 of the Code of Federal Regulations are to the 2014 edition.

5 Of the challenged issues from the final determination, the court sustained: 1) Commerce’s
determination to examine the Solar I PRC programs and verification programs, Changzhou
Trina, 40 CIT at __, 195 F. Supp. 3d at 1342-43; 2) Commerce’s determination to use AFA
to determine CVD rates for the verification programs, id., 40 CIT at __, 195 F. Supp. 3d at
1346-47; 3) Commerce’s determinations that the provisions of aluminum extrusions, solar
glass, and polysilicon were specific, id., 40 CIT at __, 195 F. Supp. 3d at 1351-54; 4)
Commerce’s determination to include the PRC Export-Import Bank’s Export Buyer’s Credit



41 CUSTOMS BULLETIN AND DECISIONS, VOL. 51, No. 40, OcToBEr 4, 2017

ity of the Solar I PRC programs and the verification programs. See
id., 40 CIT at __, 195 F. Supp. 3d at 1347-50. While finding that
Commerce had reasonably resorted to applying AFA to decide
whether the elements necessary for the imposition of countervailing
duties were met with regard to these programs, id., 40 CIT at __, 195
F. Supp. 3d at 1343, 134647, the court remanded because it deter-
mined that Commerce had reached conclusions related to the pro-
grams’ countervailability without the support of requisite factual
findings.® Id., 40 CIT at _, 195 F. Supp. 3d at 1350. The court
determined that Commerce had not “indicated the ‘facts’ (adverse or
otherwise) that it has ‘select[ed]’ in order to make the requisite fac-
tual findings with respect to the Solar I PRC programs and the
verification grants and tax deduction.” Id., 40 CIT at __, 195 F. Supp.
3d at 1347. The court held that, when applying AFA, Commerce “must
still make the necessary factual findings to satisfy the requirements
for countervailability,” id., 40 CIT at __, 195 F. Supp. 3d at 1350, as
the statute requires that “Commerce must still point to actual infor-
mation on the record to make required factual determinations.” Id.
(citing 19 U.S.C. §§ 1677e(a)—(c)). The court specified that Commerce
may re-open the record if necessary to make the requisite factual
findings, and may use facts available on the record with an adverse
inference to satisfy the requirements of countervailability. See id.
Relatedly, the court ordered that, should Commerce continue to find
the verification programs countervailable on remand, Commerce
must explain how it selected the applicable AFA rates and how that
selection “comports with its stated practice.” Id., 40 CIT at __, 195 F.
Supp. 3d at 1351. Finally, the court granted Commerce’s request for
a remand of its determination that SolarWorld had not established a
“reasonable basis to believe or suspect” that Suntech and Trina Solar
were uncreditworthy during the POI as alleged by SolarWorld. Id., 40
CIT at __, 195 F. Supp. 3d at 1357-58.

Commerce filed the Remand Results on May 1, 2017. “Under re-
spectful protest,” Commerce identified information on the record to
demonstrate that certain of the Solar I PRC programs and the addi-
tional verification programs provided Trina Solar with a financial

Program in the calculation of Trina Solar’s subsidy rate, id., 40 CIT at __, 195 F. Supp. 3d
at 1355; 5) Commerce’s determination to utilize a one-percent import duty in the bench-
mark calculation for polysilicon for less-than-adequate-remuneration subsidy program, id.;
and 6) Commerce’s determination to utilize a twelve-percent import duty in the benchmark
calculation for solar glass for less-than-adequate-remuneration subsidy program. Id.

5 The court held that Commerce had reasonably investigated the Solar I PRC programs and
the verification programs pursuant to its authority under the statute, 19 U.S.C. § 1677d,
and Commerce’s regulations, 19 C.F.R. § 351.311, to independently investigate discovered
practices. Changzhou Trina, 40 CIT at __, 195 F. Supp. 3d at 1343.
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contribution, conferred a benefit, and were specific within the mean-
ing of 19 U.S.C. §§ 1677(5)(A), (B), (D), and (E), and thus satisfy the
elements for a finding of countervailability.” See Remand Results at
13-24. Commerce provided additional explanation regarding its
methodology for selecting AFA-based subsidy rates for the verification
programs. See id. at 25—-30. Commerce also reevaluated SolarWorld’s
uncreditworthiness allegations regarding Suntech and Trina Solar,
and determined upon review that SolarWorld’s allegation met the
required threshold to initiate a creditworthiness investigation of Sun-
tech for the years 2010 and 2012 and of Trina Solar for the years 2005
and 2007. See id. at 31-35; Redetermination Pursuant to Court Re-
mand Regarding the [CVD] Investigation of Certain Silicon Photovol-
taic Products from the [PRC]: Initiation of Creditworthiness Investi-
gations, C-570-011, at 2, Remand Public Document 4, bar code
3543495-01 (Feb. 13, 2017) (“Creditworthiness Investigation Initia-
tion Memo”).® Following the creditworthiness investigations, Com-
merce determined that the companies were uncreditworthy in the
years investigated. See Remand Results at 31-35; Creditworthiness
Investigation Initiation Memo at 2-3.

On May 31, 2017, Trina Solar submitted comments on the Remand
Results. Pl.’s Comments on Final Results of Redetermination, May

7 Commerce noted its concerns with the court’s remand order:
[TThe Department is troubled by the implications of the Court’s order. When a party
categorically refuses to provide information requested by the Department, the record
might not contain the necessary factual evidence the Court is now ordering the Depart-
ment to cite to make its findings on whether a program is countervailable. Indeed, the
subsidy programs that the Department examines often have generic names with no
available public information, and necessary information regarding financial contribution,
specificity, and benefit is often only available through responses to the Department’s
questionnaires.

Remand Results at 11. Commerce further noted its concerns that the court’s order could

“incentivize non-cooperation” on the part of governments providing examined subsidies,

noting that the governments themselves
are typically the only parties that can provide the Department with information on
whether a particular subsidy is specific within the meaning of section 771(5A) of the Act.
If, for example, a government does not provide the Department with requested informa-
tion regarding the specificity of a subsidy program, based on the Court’s analysis in its
Remand Order, the Department might be required to find information that it frequently
cannot obtain. Placing the burden on the Department to specify the factual basis for a
specificity determination when the government of the foreign country under investigation
fails to respond to a questionnaire or otherwise cooperate, especially when information is
unavailable publicly, rewards the government under investigation not only for a lack of
cooperation, but for an overall lack of transparency in the operation of its subsidy
programs. Under these circumstances, the limited record should not inure to the benefit
of non-cooperating parties.

Id. at 12.

8 On May 15, 2017, Defendant submitted indices to the public and confidential adminis-
trative records for the remand determination in this investigation. These indices are located
on the docket at ECF No. 102. The Creditworthiness Investigation Initiation Memo is one
of these documents.
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31, 2017, ECF No. 103 (“Trina Solar Remand Comments”); see also
Pl’s Rebuttal Comments on Final Results of Redetermination, July
21, 2017, ECF No. 112. Trina Solar argues that Commerce has not
supported its findings of specificity with facts on the record for any of
the subsidy programs at issue and has not supported its findings of a
benefit conferred with facts on the record for the remaining 27 veri-
fication programs. See Trina Solar Remand Comments at 4-8. Trina
Solar also argues that SolarWorld failed to provide a specific allega-
tion of respondents’ uncreditworthiness, and that Commerce there-
fore erred in investigating respondents’ creditworthiness on remand.
See id. at 8-10. Defendant responded to the comments on the Remand
Results. See Def.’s Resp. Parties’ Comments on the Remand Redeter-
mination 12-21, July 21, 2017, ECF No. 110 (“Def.’s Remand Com-
ments”). SolarWorld submitted comments in support of Commerce’s
remand determinations regarding the countervailability of and AFA
rates selected for the Solar I PRC programs and verification pro-
grams, and regarding the uncreditworthiness of Suntech in 2010 and
2012 and Trina Solar in 2005 and 2007. See Def.-Intervenor Solar-
World Americas, Inc.’s Comments on the U.S. Dep’t Commerce’s Final
Results of Redetermination Pursuant to Court Remand 7-13, May 31,
2017, ECF No. 104 (“SolarWorld Remand Comments”). However, So-
larWorld contends that Commerce erred by not initiating a credit-
worthiness investigation of Trina Solar for 2012, pursuant to Solar-
World’s allegation. Id. at 10-12.

STANDARD OF REVIEW

The court has jurisdiction pursuant to 19 U.S.C. §
1516a(a)(2)(B)(iii) and 28 U.S.C. § 1581(c) (2012), which grant the
court authority to review actions contesting the final determination
in an administrative review of a countervailing duty order. “The court
shall hold unlawful any determination, finding, or conclusion found
. . . to be unsupported by substantial evidence on the record, or
otherwise not in accordance with law.” 19 U.S.C. § 1516a(b)(1)(B)@).
“The results of a redetermination pursuant to court remand are also
reviewed ‘for compliance with the court’s remand order.” Xinjiamei
Furniture (Zhangzhou) Co. v. United States, 38 CIT __, _ , 968 F.
Supp. 2d 1255, 1259 (2014) (quoting Nakornthai Strip Mill Public Co.
v. United States, 32 CIT 1272, 1274, 587 F. Supp. 2d 1303, 1306
(2008)).
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DISCUSSION

I. Factual Basis for Finding Solar I PRC Programs and
Verification Programs Countervailable

The court remanded for Commerce to identify record facts to sup-
port its determinations regarding the countervailability of the Solar
I PRC programs and verification programs. Changzhou Trina, 40 CIT
at _, 195 F. Supp. 3d at 1350. The court now reviews Commerce’s
reconsideration on remand of the factual bases for finding, through
the application of AFA, that the Solar I PRC programs and verifica-
tion programs are countervailable subsidies. Under protest, on re-
mand Commerce has made the requisite factual findings for two
Solar I PRC programs. For the reasons that follow, Commerce has
complied with the court’s order in Changzhou Trina, and its determi-
nations regarding the countervailabilty of these programs are sus-
tained.

A. The Solar I PRC Programs

On remand Commerce reconsidered the factual basis for finding
two Solar I PRC programs, the Funding on Infrastructure 2008 and
Infrastructure 2009, countervailable.? See Remand Results at 13—15.
Here, Commerce identified facts in Trina Solar’s questionnaire re-
sponses on which the agency relied to find, using adverse inferences,
that these programs are specific within the meaning of 19 U.S.C. §

9 On remand Commerce clarified that only two of the 40 Solar I PRC programs (a 2008 and
a 2009 infrastructure grant) identified by Commerce in the final determination were
actually included in Trina Solar’s final CVD rate in the investigation. Remand Results at
14. Commerce concluded, originally and on remand, that only these two programs should be
allocated during the POI, as the other 38 programs should instead be expensed during the
year in which they were received. Id.; see Trina Solar Final Calc. Memo at 7. To determine
in which year each program should be expensed, Commerce conducted the “0.5 percent test”
pursuant to 19 C.F.R. § 351.524(b)(2), which provides that Commerce

divide the amount of the subsidy approved under a given subsidy program in a particular
year by the relevant sales (e.g., total sales or export sales) for the year in which the
assistance was provided. If the amount of the subsidy is less than 0.5 percent of the
relevant sales value, the benefit from that subsidy is expensed to the year in which it was
received, rather than over the average useful life of the renewable physical assets used in
the production of the subject merchandise. From these 40 grant programs, only two of
these grants passed the 0.5 percent test and were allocated to the POI: (1) Funding on
Infrastructure 2008; and (2) Infrastructure 2009.

Remand Results at 14. Although Commerce concluded in the preliminary and final deter-
minations that the other 38 Solar I PRC programs were also specific and thus countervail-
able, Decision Mem. for the Prelim. Affirm. [CVD] Determination in the [CVD] Investigation
of Certain Crystalline Silicon Photovoltaic Products from the [PRC], C-570-011, at 24, PD
267, bar code 3206936-01 (Jun. 2, 2014); Final Decision Memo at 16-17, Commerce
clarified on remand that it would no longer reach a specificity determination in relation to
these 38 programs because they were not allocated to the POI and, again, were not included
in the CVD rate in this investigation or on remand. Remand Results at 14; see Trina Solar
Final Calc. Memo at 7.
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1677(5A) (D)(i).'° See id. at 14-15. Commerce determined that there
was evidence in the questionnaire responses indicating that Trina
Solar had received other grants that were provided only to “enter-
prises operating in the [[ 11 industry.”'! Id. at 15.
Commerce stated that information in the responses indicated that
certain grants were intended to encourage “[[

11.” Id. Because those projects were expressly intended to benefit
the solar industry, Commerce determined that they were limited to
enterprises operating in that industry and that the assistance was
accordingly specific within the meaning of 19 U.S.C. §
1677(5A)D)(1).12 See id. Commerce relied upon this record informa-
tion, with an adverse inference, to determine that the two solar
infrastructure grants at issue here, Funding on Infrastructure 2008
and Infrastructure 2009, are specific as well.'® Id. This determination
is reasonable, as it infers from the fact that other grants were limited
to the solar industry that the grants at issue here are also limited to
the solar industry. Lacking sufficient information about these two
grants due to noncooperation by the GOC, see id. at 4; Final Decision
Memo at 16, 85, and incomplete information provided by Trina, see
Remand Results at 14-15, this adverse inference is in accordance
with Commerce’s authority pursuant to 19 U.S.C. §§ 1677e(a)—(b).
Commerce has complied with the court’s order in Changzhou Trina to
point to facts on the record on which it relied when applying AFA to
determine that the Solar I PRC programs were specific and, thus,
countervailable.

Trina Solar argues that on remand Commerce again failed to iden-
tify the facts available on the record on which it relied to determine
that these two infrastructure programs are specific to the [[

1] industry, instead “assum[ing] specificity” from the fact that
Trina Solar received other grants “for the purpose of [[
11.” Trina Solar Remand Comments at 4-5. Commerce iden-

10 Commerce noted that Trina Solar reported that it benefits under these two programs, but
that Trina Solar had reportedly been unaware which government agencies were involved in
providing the program and was unaware of the purpose of the program or of its eligibility
criteria. See Remand Results at 14-15.

" In particular, Commerce noted that the objectives of another of these grant projects was
[l 11. Remand Results at 15.

12 Commerce stated that, “[iln particular, Trina Solar reported that it received other grants
from the [[ 1] regarding the [[
1] for participating in a [[
]] The main tasks of this [[ ]] included an [[
11.” Remand Results at 15.

13 Specifically, Commerce found they “were provided to Trina Solar for the [[

11,” that they were limited to enterprises
operating in the [[ 1] industry, and that the grants were accordingly
specific within the meaning of section 19 U.S.C. § 1677(5A)(D)(i). Remand Results at 15.
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tified the fact that Trina Solar had benefited from other programs
specific to the solar industry and inferred from that fact, using an
inference adverse to Trina Solar, that the infrastructure grants at
issue are specific to the [[ 11 industry as well.
Lacking information about these two grants due to noncooperation by
the GOC and due to insufficient information provided by Trina, this
adverse inference is in accordance with Commerce’s authority pursu-
ant to 19 U.S.C. § 1677e(a)—(b). Trina Solar’s argument is essentially
a challenge to the use of an inference. But Commerce possesses the
express statutory authority to apply an inference to facts otherwise
available where, as here, an interested party has not cooperated to
the best of its ability to provide requested information. See 19 U.S.C.
§8 1677e(a)—(b).

B. The Verification Programs

In Changzhou Trina, the court held that Commerce’s determina-
tions, based on AFA, that the 27 unreported assistance programs and
one unreported tax deduction program discovered at verification are
countervailable subsidies amounted to “legal conclusions without the
support of requisite factual findings.” Changzhou Trina, 40 CIT at __,
195 F. Supp. 3d at 1350. The court ordered that, on remand, Com-
merce identify facts in the record to support the determination that
each of these programs is specific, constitutes a financial contribu-
tion, and confers a benefit. Id. On remand Commerce notes that it
continues to hold the position that “because Trina Solar did not
cooperate to the best of its ability regarding our questions on nonre-
ported subsidies,” it was appropriate for Commerce to determine,
through the application of facts available with an adverse inference,
that the verification programs each provide a financial contribution
and benefit, pursuant to the statute. Remand Results at 16. Com-
merce nonetheless examined the record for particular facts which
support its determinations of countervailability. See id. The court now
reviews this reevaluation.

1. The Tax Deduction Program Discovered at Veri-
fication

Regarding the tax deduction program for disabled employees, Com-
merce was not able to identify facts to support a determination that
the program is de jure specific to certain enterprises or industries.
Remand Results at 16-17. Commerce was also unable to confirm
whether the program was de facto specific, emphasizing that the
agency lacked the opportunity to obtain any factual information re-
lated to the tax deduction program because it had been unreported by
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both the GOC and Trina Solar throughout the investigation. Id. at 17.
As the agency could not confirm specificity, Commerce concluded
“under respectful protest” that the tax deduction program is not
countervailable and removed it from Trina Solar’s subsidy calcula-
tion. See id. at 16-17.

Commerce emphasizes that its inability to identify facts to support
a finding that the tax deduction program is de facto specific and its
subsequent decision under protest to not countervail the tax deduc-
tion program illustrates the way in which respondents and govern-
ments may be incentivized towards noncooperation by the court’s
prior remand order. Remand Results at 17. Commerce notes that the
prospect that a lack of factual information on the record related to a
subsidy program could result in that program’s removal from subsidy
calculations may ultimately reward respondents’ and governments’
noncooperation with Commerce’s requests for information. Id. The
court acknowledges Commerce’s concern, but notes that it is within
Commerce’s power to reopen the record to obtain additional informa-
tion related to the tax programs. See Changzhou Trina, 40 CIT at __,
195 F. Supp. 3d at 1350.

Moreover, the court must uphold Congress’ statutory perquisites to
countervailability, i.e., a factual finding of specificity, contribution and
benefit. See 19 U.S.C. §§ 1677(5)(D)—(E), (5A). Where Commerce’s
efforts to find the requisite factual information are thwarted by a
failure to cooperate, Congress has provided by statute that Commerce
may resort to facts otherwise available, 19 U.S.C. § 1677e(a), and, as
a result of that noncooperation, may apply an adverse inference to
those facts. 19 U.S.C. § 1677e(b). Although many litigants in anti-
dumping and countervailing duty proceedings refer to these two
statutory provisions collectively as “adverse facts available” or “AFA,”
Congress clearly provided for two separate steps, not to be conflated
by Commerce or the Court. Commerce must first identify facts avail-
able. 19 U.S.C. § 1677e(a). Once those facts are identified, it is within
Commerce’s discretion to apply adverse inferences to those facts. 19
U.S.C. § 1677e(b)(1)(A). Congress has specifically provided a non-
exhaustive list of sources to which Commerce may look to find the
facts to which it may apply an adverse inference: “(A) the petition, (B)
a final determination in the investigation under this subtitle, (C) any
previous review under section 1675 of this title or determination
under section 1675b of this title, or (D) any other information placed
on the record.” 19 U.S.C. §§ 1677e(b)(2)(A)—(D). In short, Commerce
may not make inferences untethered to facts in the record. Commerce
therefore reasonably determined, albeit under protest, that the tax
deduction program is not countervailable.
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2. The Additional 27 Assistance Programs Discov-
ered at Verification

On remand Commerce also identified the facts on which it relied to
determine, through the application of an adverse inference, that the
remaining 27 unreported assistance programs discovered at verifica-
tion are countervailable. See Remand Results at 17-24. Regarding
the requirements that a countervailable provision of assistance con-
stitute a financial contribution and that the financial contribution
confer a benefit, Commerce explained that it relied on the facts that
each of the 27 verification programs appeared “in Trina Solar’s ac-
counting system under accounts for government assistance” and that
there were positive balances in those accounts to conclude, applying
an adverse inference, that government funds were dispersed through
these assistance programs to Trina Solar. Id. at 17. Commerce there-
fore determined that these programs each constituted a financial
contribution that conferred a benefit. Id. at 17-18. Pursuant to the
statute, the finding of a “benefit conferred” requires a difference in the
amount paid for assistance received. See, e.g., 19 U.S.C. §
1677(5)(E)(ii). Further, the agency’s regulations provide that, “[i]n the
case of a grant, a benefit exists in the amount of the grant.” 19 C.F.R.
§ 351.504(a). Commerce made the reasonable conclusion, based on
Trina Solar’s account records, and using an adverse inference, that
the funds were actually dispersed, thus constituting a financial con-
tribution. Commerce concluded that a grant with a positive balance
provides the recipient with a benefit. This conclusion is reasonable
and consistent with the regulatory definition that a benefit exists in
the amount received. See 19 C.F.R. § 351.504(a). Trina Solar’s argu-
ment that Commerce has not demonstrated that, for each of the 27
programs, the government made a financial contribution that con-
ferred a benefit, see Trina Solar Remand Comments at 5-6, misun-
derstands “benefit conferred.” Pursuant to the regulations, such a
finding can be made if an amount is received. See 19 C.F.R. §
351.504(a). Commerce reasonably concluded here, from the positive
account balances, that these grants had been received.

Regarding the specificity requirement, Commerce states that the
record demonstrates the GOC’s “great emphasis” on developing “the
renewable energy industry” and the “science and technology indus-
tries,” highlighting laws, economic measures, and economic incen-
tives on the part of the GOC to promote the development of renewable
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energy.'* See Remand Results at 18-19. Commerce then provides
particular facts on which it based its finding, through the application
of facts available with an adverse inference, of specificity for each of
the 27 verification grants.'® Id. at 20-24; see Def’s Remand Com-
ments at 7-9. In light of the particular facts identified by Commerce
on which it relied to determine specificity for each grant, the deter-
mination that each of these 27 programs is specific is supported by
substantial evidence. Although Trina Solar argues that Commerce
has not sufficiently demonstrated that each program is specific, see
Trina Solar Remand Comments at 5-8, given the facts identified for
each program, Commerce’s determination that each of the 27 assis-
tance programs discovered during verification is specific has met the
“low bar” for asserting facts in the record which support a finding,
based on adverse inferences, of specificity for each program. See
Changzhou Trina, 40 CIT at __, 195 F. Supp. 3d at 1348.

II. The Selection of AFA Rates for the Verification Programs

The court deferred determination on Commerce’s selection of the
AFA-based subsidy rates applied to the verification programs, finding
the issue intertwined with the remanded determination that the
verification programs are countervailable. See Changzhou Trina, 40
CIT at __, 195 F. Supp. 3d at 1350-51. However, the court stated that

4 Commerce indicated that the agency has previously relied upon these laws, measures,
and incentives to find specificity in prior determinations. See Remand Results at 18-19.

15 A summary of these facts includes that: 1) the GOC, including local and provincial
governments, has provided subsidization to companies involved “in the PRC’s renewable
energy and science and technology sectors through its Renewable Energy Law, its various
policy catalogues, and through programs such as the Golden Sun Demonstration Project”;
2) the GOC’s “National Medium- and Long-Term Program for Science and Technology
Development (2006-2020)” policy emphasizes the importance of “strengthening the capac-
ity building of [science and technology] personnel” and states “that funds to implement the
[science and technology] outline should be made available through financial means such as
state appropriations”; 3) certain grants are limited by law to “enterprises operating in the
PRC’s renewable energy or science and technology sectors”; 4) the names of certain grants,
and the evidence of GOC policy to support companies operating in the science and technol-
ogy sector, “support a determination that they were provided to Trina Solar because it is an
enterprise operating in the PRC’s science and technology sector”; 5) certain funding was
received from municipal agencies “for various projects related to [[

11”; 6) certain patent grants were provided by agencies operating in the science and
technology sector; 7) the names of certain grants indicate that the grants are contingent
upon a company’s export performance; 8) GOC policy materials indicate that “comprehen-
sive water conservation and the development of technologies for industrial cyclic utilization
of water and water efficient production activities” are priority areas for which “state
treasury appropriations will be used”; 9) the GOC’s laws promote “the development and
utilization of renewable energies, such as solar energy” and “arrangle] for funds to support
scientific and technical research for the development of renewable energies”; and 10) the
presence of “key state support for new and high technology fields,” of which solar energy
is one. See Remand Results at 17-24; Def.’s Remand Comments at 7-9.
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in the final determination Commerce did not “provide sufficient in-
formation to permit the court to judge whether or not the agency’s
choices here comport with its stated (and undisputed) practice.” Id.,
40 CIT at __, 195 F. Supp. 3d at 1351. Accordingly the court stated
that, should Commerce determine on remand that the verification
programs are countervailable, the agency must explain the method
by which it selects the AFA rates ultimately applied to these pro-
grams, to ensure that the rate selection is consistent with agency
practice. Id.

On remand Commerce provided an explanation of the AFA rate
selection methodology that it applied to the 27 unreported verification
programs.'® See Remand Results at 25-30. Commerce first explained
the AFA rate selection hierarchy that the agency applies in an inves-
tigation. Id. at 26—29. Pursuant to this methodology:

(a) [Commerce] first determine[s] whether there is an identical
program in the instant investigation and use[s] the highest
calculated rate for the identical program (excluding zero rates);
(b) if there is no identical program above zero in the instant
investigation, [Commerce] then determinels] if an identical pro-
gram was used in another CVD proceeding involving the same
country, and appl[ies] the highest calculated rate for the identi-
cal program (excluding rates that are de minimis); (c¢) if no
identical program exists, [Commerce] then determine[s] if there
is a similar/comparable program (based on the treatment of the
benefit) in another CVD proceeding involving the same country
and appllies] the highest calculated rate for the similar/
comparable program; (d) where there is no comparable program,
[Commerce] appllies] the highest calculated rate from any non-
company specific program in a CVD case involving the same
country, but [does] not use a rate from a program if the industry
in the proceeding cannot use that program.

Id. at 27.

Commerce then explained how it applied that hierarchy here. See
Remand Results at 29-30. Commerce stated that, because it was
unable to identify a non-zero rate calculated for a cooperative respon-
dent for an identical program in the same investigation or an
above-de minimis rate calculated for a cooperative respondent for an
identical program in any proceeding covering subject merchandise

16 Commerce did not provide such an explanation with respect to the tax deduction program
for disabled employees, as the agency determined on remand that the tax deduction
program is not countervailable so did not apply an AFA subsidy rate to that program. See
Remand Results at 16, 25. Commerce is correct that the redetermination on the tax
deduction program renders this issue moot with respect to the tax deduction program.
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from China, the agency relied upon the highest non-de minimis rate
calculated for a similar/comparable program in any proceeding cov-
ering subject merchandise from China. Id. Commerce selected the
rate calculated for the “Special Fund for Energy Saving Technology”
in the CVD investigation of chlorinated isocyanates from the PRC,
and applied that rate here to each of the verification grants. See id. at
29-30; Final Decision Memo at 88. Commerce determined that this
program was comparable because it was also a grant program and
was provided to a Chinese producer of chlorinated isocyanurates,
“based on its energy saving technology renovations.” Remand Results
at 30. Commerce further explained that, as facts on the record indi-
cate “that Trina Solar is in the PRC’s renewable energy industry
generally, and in the science and technology sector specifically,” and
as no facts on the record conflict with that, there is no indication in
the record “that the industry in which Trina Solar operates would be
ineligible” to receive the grant program on which Commerce relied,
awarded to a cooperating respondent in the proceeding covering chlo-
rinated isocyanurates. Id. Although not determining affirmatively
that the program is available to producers in the solar panel industry,
Commerce provides a reasonable basis for its conclusion that the
grant program would be available to producers in the solar industry.
See id. Therefore, Commerce has complied with the court’s request to
provide analysis on remand regarding the AFA hierarchy, and has
sufficiently explained “how this ‘Special Fund for Energy Saving
Technology’ relates to each of the [verification] programs at issue” and
“whether this program is even available to the solar panel industry.”
Changzhou Trina, 40 CIT at __, 195 F. Supp. 3d at 1351. Commerce’s
determinations in this regard on remand are supported by substan-
tial evidence and are sustained.

III. The Creditworthiness of Suntech and Trina Solar

During the investigation, SolarWorld requested that Commerce
find both respondents uncreditworthy during the POI, and argued
that Commerce should have initiated creditworthiness investigations
of Suntech for the years 2010 and 2012 and of Trina Solar for the
years 2005, 2007, and 2012. See Changzhou Trina, 40 CIT at __, 195
F. Supp. 3d at 1357-58; SolarWorld Br. 10-17; Petitioner’s Pre-
Prelim. Determ. Comments at 30, PD 260-261, bar codes
3203261-01-02 (May 20, 2014). In the final determination, Com-
merce did not initiate creditworthiness investigations into either
respondent, having determined that SolarWorld did not submit a
“specific allegation” to satisfy the regulatory threshold required to
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initiate such investigations. See Final Decision Memo at 95-96. Sub-
sequently, Defendant acknowledged that SolarWorld’s creditworthi-
ness allegations did in fact “sufficiently specifly] the years to which
the allegation pertained,” and requested that the court remand the
determination not to investigate SolarWorld’s allegations of uncred-
itworthiness. Def’s Resp. Mots. J. Admin. R. 8-9, Apr. 21, 2016, ECF
No. 66. The court granted Defendant’s request to remand. See
Changzhou Trina, 40 CIT at __, 195 F. Supp. 3d at 1357-58. Trina
Solar now challenges Commerce’s decision to initiate creditworthi-
ness investigations on remand.'” See Trina Solar Remand Comments
at 8-10. SolarWorld now challenges Commerce’s determination to not
initiate a creditworthiness investigation of Trina Solar for 2012. See
SolarWorld Remand Comments at 10-12.

Pursuant to the agency’s regulations, Commerce will not initiate an
investigation into a firm’s creditworthiness “absent a specific allega-
tion by the petitioner that is supported by information establishing a
reasonable basis to believe or suspect that the firm is uncreditwor-
thy.” 19 C.F.R. § 351.505(a)(6)(i). According to Commerce’s practice,
the agency considers a prior finding of uncreditworthiness, absent an
“intervening finding” that the firm is creditworthy, to satisfy the
statutory requirement for “a reasonable basis to believe or suspect
that the firm is uncreditworthy.” See Countervailing Duties, 63 Fed.
Reg. 65,348, 65,368 (Dep’t Commerce Nov. 25, 1998) (final rule) (cit-
ing, and unchanged from, Countervailing Duties, 54 Fed. Reg. 23,366
23,370 (Dep’t Commerce May 31, 1989) (notice of proposed rulemak-
ing and request for public comments)).

In the final determination, Commerce did not investigate the cred-
itworthiness of either respondent, having determined that Solar-
World did not submit a “specific allegation,” thus not satisfying the
regulatory threshold required to initiate an investigation into credit-
worthiness. See Final Decision Memo at 95-96. Commerce’s conclu-
sion that SolarWorld had not submitted a “specific allegation” was
based on its finding that SolarWorld did not specify a time period for
Commerce to investigate and did not provide information relating to

17 Although the point heading in Trina Solar’s comments on remand indicates that Trina
Solar challenges both Commerce’s determination to initiate the creditworthiness investi-
gations and the ultimate creditworthiness determinations resulting from those investiga-
tions, see Trina Solar Remand Comments at 8, Trina Solar in fact only challenges the
decision to initiate the creditworthiness investigations. See id. at 8-10. It seems that Trina
Solar is only challenging the initiation decision because Commerce’s findings of uncredit-
worthiness during 2005 and 2007 are rendered moot by the finding that Trina Solar “did not
receive any long-term loans or nonrecurring subsidies in 2005 and 2007 that had benefits
allocable to the POI.” See Remand Results at 43; Trina Solar Remand Comments at 8.
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the respondents’ ability “to obtain long-term commercial loans,”
“present and past indicators of either company’s financial health,” or
“future financial position,” pursuant to 19 C.F.R. § 351.505(a)(4)(1).
Id. at 95.

On remand Commerce reevaluated SolarWorld’s allegations of the
respondents’ uncreditworthiness. See Remand Results at 31-35.
Commerce determined that the allegations were specific, and met the
regulatory threshold to initiate creditworthiness investigations of
Suntech for 2010 and 2012 and Trina Solar for 2005 and 2007. Id. at
31, 44. Commerce emphasized that, after determining to initiate
creditworthiness investigations, the agency provided both mandatory
respondents with an “opportunity to provide information regarding
their creditworthiness for the years in question,” and that both re-
spondents submitted relevant information accordingly. Id. at 31.
Commerce conducted the investigations and determined that Sun-
tech was uncreditworthy during 2010 and 2012 and that Trina Solar
was uncreditworthy during 2005 and 2007. Id. at 9, 31-35. Commerce
explained that, pursuant to 19 C.F.R. §§ 351.505(a)(4)(1)(A)—(D), it
examined the following types of information to investigate the re-
spondents’ creditworthiness: receipt by the firm of comparable com-
mercial long-term loans; present and past indicators of the firm’s
financial health; present and past indicators of the firm’s ability to
meet its costs and fixed financial obligations with its cash flow; and
evidence of the firm’s future financial position. Id. at 31-32, 46—47.

Commerce explained its findings on each factor. See Remand Re-
sults at 32-34. Regarding receipt of long-term loans, Commerce found
that neither company received a comparable long-term loan during
the investigated years. Id. at 32. Regarding present and past indica-
tors of each company’s financial health and each company’s ability to
meet its costs and fixed financial obligations with its cash flow, for
Suntech Commerce found that Suntech’s current and quick ratios,
decreasing cash flows, and increasing debt-to-equity ratios between
2008 and 2012 indicate that the company “struggled to meet its costs
and fixed financial obligations with its cash flow, and was required to
borrow in order to cover its cash outlays after servicing its long-term
debts.” Id. at 33. For Trina Solar Commerce found that current ratios
below the agency’s established benchmark, quick ratios below or
around the agency’s established benchmark, fluctuating cash flows,
and decreasing debt-to-equity ratios. Id. at 33-34. Regarding evi-
dence of future financial position, Commerce reported not having
“found any evidence indicating Suntech’s or Trina Solar’s future fi-
nancial position as viewed during the years in question such as
market studies, country and industry economic forecasts, or project



54 CUSTOMS BULLETIN AND DECISIONS, VOL. 51, No. 40, OcToBEr 4, 2017

and loan appraisals that were prepared prior to loan agreements.” Id.
at 34. Based on these findings, Commerce determined that the re-
spondents were uncreditworthy during the investigated years. Id. at
34-35. Based on the determinations of uncreditworthiness, Com-
merce “adjusted the long-term interest rate benchmarks” assigned for
the investigated years and recalculated the CVD rates for both man-
datory respondents and all other companies subject to the investiga-
tion. Id. at 35.

On remand, Commerce’s determinations to investigate Suntech’s
creditworthiness for 2010 and 2012, and Trina Solar’s creditworthi-
ness for 2005 and 2007, are supported by substantial evidence. Com-
merce reasonably relied upon the previous findings of uncreditwor-
thiness to determine that a reasonable basis existed to investigate the
companies during those years. These determinations, which were
based on specific information in the record, are supported by substan-
tial evidence.

SolarWorld argues that Commerce erred in not initiating a credit-
worthiness investigation of Trina Solar for 2012, alleging that “there
was significant evidence demonstrating that Trina Solar was uncred-
itworthy in 2012.” SolarWorld Remand Comments at 10. Commerce
concluded that its prior determinations in the related proceeding
Solar I PRC that Trina Solar was uncreditworthy in 2005 and 2007
and Suntech was uncreditworthy during 2010 established the requi-
site “reasonable basis to believe or suspect” that the respondents were
uncreditworthy in those same years for purposes of this investigation.
Remand Results at 45; see Creditworthiness Investigation Initiation
Memo at 2-3. Commerce also explained that it determined that the
allegation that Suntech was uncreditworthy during 2012 met the
initiation threshold for a “reasonable basis to believe or suspect”
uncreditworthiness because there had been no “intervening finding”
of uncreditworthiness subsequent to Commerce’s determination, in
the Solar I PRC proceeding, that Suntech was uncreditworthy in
2010.'® See Remand Results at 45; Creditworthiness Investigation
Initiation Memo at 2—-3. Commerce explains that it did not initiate an
investigation of Trina Solar for 2012 because of the “intervening
finding” of creditworthiness for Trina Solar in 2008, and because
petitioner did not provide sufficient additional information to satisfy
the threshold for a creditworthiness investigation of Trina Solar for

18 Commerce explained that this determination was based “on language from the regulatory
history of 19 CFR [§] 351.505(a)(6)(i),” as the agency’s 1989 Proposed Rulemaking provides
that, “where a company has been previously found to be uncreditworthy and there has been
‘no intervening finding’ of the company’s creditworthiness, the prior finding of uncreditwor-
thiness provides a reasonable basis to believe or to suspect that the firm continues to be
uncreditworthy.” Remand Results at 45.
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2012 following that finding. See Remand Results at 45-46; Credit-
worthiness Investigation Initiation Memo at 3; 19 C.F.R. §
351.505(a)(6)(1). Commerce further explained that SolarWorld had
not supported its allegation with information satisfying any of the
other criteria Commerce considers when determining whether to
initiate a creditworthiness investigation, pursuant to 19 C.F.R. §
351.505(a)(6)(d). Id. at 47. This reasoning is sound.

CONCLUSION

For the foregoing reasons, the remand determination in the coun-
tervailing duty investigation of certain crystalline silicon photovoltaic
products from the People’s Republic of China are found to comply
with the court’s order in Changzhou Trina, 40 CIT at __, 195 F. Supp.
3d at 1358, and the conclusions are supported by substantial evidence
and in accordance with law. Judgment will enter accordingly.
Dated: September 8, 2017

New York, New York
/s/ Claire R. Kelly
Crare R. KgLLy, JUDGE
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OPINION AND ORDER

Choe-Groves, Judge:

Milecrest Corporation (“Plaintiff’) is a company engaged in the
business of importing and distributing bulk-packaged gray market
batteries bearing the “DURACELL” mark, a United States trade-
mark currently owned by Duracell U.S. Operations, Inc. (“Duracell”).
See First Amended Compl., July 25, 2017, ECF No. 78. Plaintiff
brings this action pursuant to 28 U.S.C. § 1581(h) (2012)! seeking
judicial review of the decision made by U.S. Customs and Border
Protection (“Customs”) to grant Lever-Rule protection to Duracell,
thereby restricting imports of certain gray market batteries bearing
its trademark.? See First Amended Compl. | 1; see also U.S. Customs
and Border Protection Grant of “Lever-Rule” Protection, 51 Cust.
Bull. & Dec. No. 12 at 1 (Mar. 22, 2017).

Before the court is Duracell’s motion to dismiss Plaintiff’s amended
complaint, which was filed to amend jurisdictional allegations in the
original complaint. See Def.-Intervenor Duracell U.S. Operations,
Inc.’s Mot. Dismiss, Aug. 8, 2017, ECF No. 92 (“Duracell Mot. Dis-
miss”). Pursuant to USCIT Rule 12(b)(1), Duracell argues that 28
U.S.C. § 1581(h) does not provide the court with jurisdiction in this
action. See Duracell Mot. Dismiss 7-16, 28-31. Duracell also argues
that Plaintiff’s alternative basis for jurisdiction under 28 U.S.C. §
1581(i)(4) is not proper. See id. at 13-14. Pursuant to USCIT Rule
12(b)(6), Duracell argues that each count in Plaintiff’s amended com-
plaint fails to state a claim upon which relief may be granted. See id.
at 16-28. The United States and Customs (collectively, “Govern-
ment”) join Duracell’s request to dismiss Plaintiff's amended com-
plaint. See Defs.” Resp. Def.-Intervenor’s Mot. Dismiss 1-5, Aug. 9,
2017, ECF No. 94 (“Gov’t’s Resp.”). Plaintiff filed a response in oppo-
sition to Duracell’s motion arguing that the court has jurisdiction and
that the claims for relief in this action were pleaded adequately in the

L All further citations to Titles 5, 19, and 28 of the U.S. Code are to the 2012 edition.

2 Under the Lever-Rule, United States trademark owners have the ability to submit an
application to Customs requesting restrictions on imports of gray market goods bearing a
genuine trademark that are physically and materially different from the goods authorized
by the United States trademark owner for importation or sale in the United States. See 19
C.F.R. §§ 133.2(e) (providing trademark owners with the ability to apply for Lever-Rule
protection), 133.23(a)(3) (describing the goods subject to Lever-Rule protections). The ap-
plicant claiming that gray market goods possess physical and material differences “must
state the basis for such a claim with particularity, and must support such assertions by
competent evidence and provide summaries of physical and material differences for publi-
cation.” 19 C.F.R. § 133.2(e). If Customs grants a trademark owner’s application for Lever-
Rule protection, the restricted gray market goods shall be denied entry into the United
States, detained for a minimum period of thirty days, and potentially subject to seizure and
forfeiture proceedings. See 19 C.F.R. § 133.23(c)-(f).
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amended complaint. See Pl.’s Resp. Opp’n Def.-Intervenor’s Mot. Dis-
miss 4-28, Aug. 9, 2017, ECF No. 96 (“Pl.’s Resp.”). Briefing on the
motion to dismiss concluded with the filing of Duracell’s reply. See
Def.-Intervenor Duracell U.S. Operations, Inc.’s Reply Pl’s Resp.
Opp’n Mot. Dismiss, Aug. 11, 2017, ECF No. 101 (“Duracell Reply”).

For the reasons explained below, the court denies Duracell’s motion
to dismiss for lack of jurisdiction and for failure to state a claim upon
which relief can be granted.

BACKGROUND

The court presumes familiarity with the facts of this case as set
forth in its previous opinion and order issued on July 17, 2017. See
XYZ Corporation v. United States, 41 CIT __, Slip Op. 17-88, at *4-9
(July 17, 2017) (“Opinion and Order Denying Gov’t’s Mot. Dismiss”).?
The court now recounts and supplements the facts that are relevant
to decide Duracell’s motion to dismiss.

A. Administrative Proceedings

Duracell is the United States trademark owner of the ‘DURACELL’
mark, which has been registered with the U.S. Patent and Trademark
Office, U.S. Trademark Reg. No. 3,144,722, and recorded with Cus-
toms, CBP Recordation No. TMK 16-01135. Duracell filed an appli-
cation with Customs on October 13, 2016 requesting Lever-Rule pro-
tection against gray market OEM bulk packaged batteries and
foreign retail packaged batteries bearing Duracell’s trademark. See
Duracell Request for Lever-Rule  Protection, Doc. 1,
CBP000006—CBP000008 (Oct. 13, 2016) (“Duracell Lever-Rule Re-
quest”).* Duracell stated in its application that the OEM bulk pack-

3 Plaintiff filed this action under the fictitious name “XYZ Corporation” because Plaintiff
feared that it would be subject to commercial retaliation if its identity were revealed. See
Compl. | 1 n.1, May 19, 2017, ECF No. 2. Duracell notified counsel for Plaintiff on July 28,
2017 that it objected to Plaintiff's assumption of a fictitious name in this action and
challenged Plaintiff’s designation of its identity as confidential information under the
amended judicial protective order. See Duracell Mot. Dismiss 1 n.1. Plaintiff refused to
withdraw the designation of its identity as confidential information and the court was
required to intervene to resolve the disagreement. On September 12, 2017, the court
ordered that Plaintiff's identity shall not be treated as confidential information and that
Plaintiff may not proceed anonymously in this action. See XYZ Corporation v. United States,
41 CIT __, Slip Op. 17-124 (September 12, 2017). Pursuant to the court’s order, Plaintiff
refiled a revised public summons and amended complaint without redactions of Plaintiff’s
identity on September 13, 2017. See Revised Summons, Sept. 13, 2017, ECF No. 118;
Revised First Amended Compl., Sept. 13, 2017, ECF No. 119. Any reference to “XYZ
Corporation” in this opinion refers to Plaintiff.

4 On August 18, 2017, the Government submitted the confidential and public administra-
tive record of all documents that were considered by Customs in its decision to grant
Duracell’s application for Lever-Rule protection. See Confidential Administrative Record,
Aug. 18,2017, ECF No. 106; Public Administrative Record, Aug. 18, 2017, ECF No. 107. The
Government also submitted an index that provide document numbers and page numbers to



58 CUSTOMS BULLETIN AND DECISIONS, VOL. 51, No. 40, OcToBEr 4, 2017

aged batteries and foreign retail packaged batteries differ physically
and materially from the battery products authorized by Duracell for
sale or importation in the United States. See id. Duracell’s Lever-Rule
application was not made publicly available.

On January 25, 2017, Customs issued a notice in the U.S. Customs
Bulletin and Decisions publication that it had received an application
from Duracell seeking Lever-Rule protection “against importations of
OEM bulk packaged batteries and foreign retail packaged batteries,
intended for sale in countries outside the United States that bear the
‘DURACELL mark, U.S. Trademark Registration No. 3,144,722/CBP
Recordation No. TMK 16-01135.” U.S. Customs and Border Protec-
tion Receipt of Application for “Lever-Rule” Protection, 51 Cust. Bull.
& Dec. No. 4 at 1 (Jan. 25, 2017). Customs’ notice did not seek input
from the public. See id.

By letter dated March 1, 2017, Customs informed Duracell that its
application for Lever-Rule protection had been granted. See E-mail
From Customs to Duracell re Signed Decision Granting Lever-Rule
Protection, Doc. 9, CBP000033-CBP000035 (Mar. 1, 2017). Customs
issued a second notice in the U.S. Customs Bulletin and Decisions
publication on March 22, 2017, notifying the public that it had
granted Duracell’s application for Lever-Rule protection. See U.S.
Customs and Border Protection Grant of “Lever-Rule” Protection, 51
Cust. Bull. & Dec. No. 12 at 1 (Mar. 22, 2017). The notice explained
that “gray market Duracell battery products differ physically and
materially from the Duracell battery products authorized for sale in
the United States with respect to the following product characteris-
tics: label warnings, consumer assistance information, product guar-
antees, and warranty coverage.” Id. Customs declared that the im-
portation of such batteries was restricted and subject to seizure and
forfeiture, unless certain labeling requirements had been satisfied.
See id. The Lever-Rule restrictions became effective when Customs
published the Customs Bulletin notice indicating that Duracell’s ap-
plication had been granted. See 19 C.F.R. § 133.2(f) (providing that
Lever-Rule restrictions take effect once Customs has made and issued
a determination on the application for Lever-Rule protection).

Counsel for Plaintiff sent a letter to Customs on April 10, 2017
requesting that it reconsider its grant of Lever-Rule protection to
Duracell.’ See First Amended Compl. Ex. C, July 25, 2017, ECF No.

identify the documents from the confidential and public administrative record. For ease of
reference, the court will use the document numbers and page numbers assigned by Customs
for all further citations to the documents from the administrative record.

5The letter sent to Customs was dated May 17, 2017, see First Amended Compl. Ex. C, July
25, 2017, ECF No. 78-1, but the Government has clarified to the court that the letter was
dated incorrectly and that the letter was sent to Customs on April 10, 2017. See Gov’t’s
Resp. 5.
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78-1. The letter asserted that Customs’ decision to grant Duracell
Lever-Rule protection is the type of rule that is subject to the notice
and comment rulemaking procedures required by the Administrative
Procedure Act (“APA”). See id. The letter also claimed that Duracell
was not entitled to Lever-Rule protection against bulk OEM batteries
because these gray market products are not physically and materially
different from batteries that are sold by Duracell. See id. Counsel for
Plaintiff requested that Customs withdraw its determination and
solicit public comments regarding whether any Lever-Rule protection
should be granted with respect to these gray market battery products.
See id. Plaintiff alleges that Customs has declined to reconsider its
decision to grant Lever-Rule protection to Duracell, see First
Amended Compl. ] 30, but Customs has not issued a written decision
in response to Plaintiff’s letter requesting for reconsideration.

B. Proceedings Before the Court

Plaintiff commenced this action on May 19, 2017 to obtain judicial
review of Customs’ decision to grant Duracell Lever-Rule protection.
See Summons, May 19, 2017, ECF No. 1. The complaint alleged that
Customs’ decision to grant Duracell Lever-Rule protection was: (1)
null and void because Customs failed to observe notice and comment
rulemaking requirements of the APA; (2) arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance with the law
because Customs restricted the importation of gray market merchan-
dise that is not materially and physically different from the batteries
authorized by Duracell for importation or sale in the United States;
and (3) arbitrary and capricious because the grant of Lever-Rule
protection was impermissibly vague in describing the gray market
goods subject to import restrictions. See Compl. ] 31-54, May 19,
2017, ECF No. 2. Plaintiff's complaint invoked the court’s residual
jurisdiction under 28 U.S.C. § 1581(i)(4), alleging that this action
relates to the administration and enforcement of the exclusion of
merchandise. See Compl. | 4.

The Government filed a motion to dismiss pursuant to USCIT Rule
12(b)(1) for lack of jurisdiction on June 7, 2017. See Defs.” Mem. Supp.
Mot. Dismiss and Resp. Opp’n Pl’s Appl. Prelim. Inj., June 7, 2017,
ECF No. 33. The Government contended that this action does not fall
within any of the specific grants of jurisdiction under 28 U.S.C. §
1581, Plaintiff does not have standing to bring this action, and the
issues are not ripe for judicial review. See id. at 17-21. Plaintiff
maintained that the court has jurisdiction pursuant to 28 U.S.C. §
1581(i) and refuted the Government’s standing and ripeness argu-
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ments. See Pl.’s Mem. Opp’n Defs.” Mot. Dismiss 4-13, June 12, 2017,
ECF No. 36.

In a letter dated June 27, 2017, the court requested the Parties to
submit supplemental briefs addressing whether 28 U.S.C. § 1581(h)
provides the court with jurisdiction. See Request from the Court,
June 27, 2017, ECF No. 53. Plaintiff filed its supplemental brief on
June 30, 2017, explaining that § 1581(h) would serve as a basis for
jurisdiction if the court determines that Customs’ decision to grant
Duracell’s application for Lever-Rule protection is a ruling reviewable
under § 1581(h). See Pl.’s Suppl. Mem. Opp’n Defs.” Mot. Dismiss 10,
June 30, 2017, ECF No. 55. The Government responded to Plaintiff’s
submission on July 6, 2017, arguing that this action does not satisfy
the requirements for jurisdiction under § 1581(h) and that Plaintiff
does not have standing to bring an action pursuant to § 1581(h). See
Def.’s Suppl. Resp. Br. Addressing 28 U.S.C. § 1581(h), July 6, 2017,
ECF No. 58.

Duracell moved to intervene in this action. See Ex Parte Appl.
Leave Intervene, July 11, 2017, ECF No. 61. The court granted Du-
racell permissive intervention and Duracell was entered as a
defendant-intervenor in this action.® See Order, July 13, 2017, ECF
No. 63. Duracell stated previously that it did not wish to participate
in the briefing on the Government’s motion to dismiss for lack of
jurisdiction because Duracell believed “that the jurisdictional issues
[were] appropriately briefed by the Parties.” See Ex Parte Appl. Leave
Intervene.

After reviewing the Parties’ briefs and supplemental briefs concern-
ing the court’s jurisdiction in this matter, the court held that it
possesses jurisdiction under 28 U.S.C. § 1581(h). See Opinion and
Order Denying Gov’t’s Mot. Dismiss at ¥9-20. The court determined
that Plaintiff’s action satisfies the jurisdictional preconditions for §
1581(h) because: (1) Plaintiff seeks judicial review prior to the impor-
tation of goods, (2) Customs’ decision to grant Duracell’s application
for Lever-Rule protection constitutes the type of ruling within the
scope of review under § 1581(h), (3) the Lever-Rule grant relates to a
restriction on imports of certain gray market battery products, and
(4) Plaintiff would be irreparably harmed if it is unable to obtain
judicial review prior to the importation of the merchandise. See id. at
*13—20. Because the court found that it has jurisdiction under 28
U.S.C. § 1581(h), the court stated that it could not exercise jurisdic-

8 The Rules of the Court provide that a party may intervene as of right or with permission
from the court. See USCIT Rule 24(a)—(b). The court granted Duracell permissive interven-
tion because Duracell, as the applicant for the Lever-Rule grant at issue, “has a claim or
defense that shares with the main action a common question of law or fact.” USCIT Rule
24(b). Duracell did not claim in its motion that it had any right to intervene in this action.



61 CUSTOMS BULLETIN AND DECISIONS, VOL. 51, No. 40, OcToBer 4, 2017

tion under § 1581(i)(4) as alleged in Plaintiffs complaint. See id. at
#20. The court also found that the issues raised in this action are ripe
for review and that Plaintiff satisfies Article III standing require-
ments as well as the standing requirements to bring an action under
28 U.S.C. § 1581(h). See id. at *20-24. The court denied, therefore,
the Government’s motion to dismiss for lack of jurisdiction. See id. at
*25. The court instructed Plaintiff to amend the jurisdictional alle-
gations in its complaint to satisfy the pleading requirements under
USCIT Rule 8(a)(1) and directed the Parties to submit a joint pro-
posed scheduling order for the remainder of this action. See id. at *11
n.13, 25. Plaintiff filed its amended complaint on July 25, 2017. See
First Amended Compl.

The Parties were unable to come to an agreement regarding the
schedule for the remainder of this action and submitted separate
proposed schedules. See Proposed Scheduling Order, Aug. 1, 2017,
ECF No. 81; Proposed Scheduling Order, Aug. 1, 2017, ECF No. 82.
Plaintiff and the Government proposed that the case proceed to the
merits, whereas Duracell proposed a schedule that allotted time for
Duracell to file a motion to dismiss Plaintiff’s amended complaint
pursuant to USCIT Rule 12(b)(1) for lack of jurisdiction and USCIT
Rule 12(b)(6) for failure to state a claim. The court held a teleconfer-
ence with the Parties on August 3, 2017 to discuss the schedule for the
remainder of the action. See Teleconference, Aug. 3, 2017, ECF No.
89. On the same date, the court entered a scheduling order providing
Duracell with an opportunity to file a motion to dismiss and ordering
expedited briefing on the motion. See Scheduling Order, Aug. 3, 2017,
ECF No. 90. However, the court reminded Duracell during the tele-
conference that the court has already determined that it has juris-
diction under § 1581(h) and cautioned Duracell that the court will
only consider new information and arguments regarding jurisdiction.
See Teleconference at 00:35:32—-00:36:32.

On August 8, 2017, Duracell moved to dismiss Plaintiff’'s amended
complaint for lack of jurisdiction and for failure to state a claim.” See
Duracell Mot. Dismiss. Duracell argues that 28 U.S.C. § 1581(h) does
not provide the court with jurisdiction in this action because the
Lever-Rule grant is not the type of ruling that is reviewable under §
1581(h), Plaintiff has failed to plead irreparable harm sufficiently,
Plaintiff lacks prudential standing to bring this action, and Plaintiff
has failed to exhaust its administrative remedies prior to obtaining

" The court had ordered Duracell to file its motion to dismiss on or before August 7, 2017.
See Scheduling Order, Aug. 3, 2017, ECF No. 90. However, all filings due on August 7, 2017
became due on August 8, 2017 due to a technical failure in the Court’s case management
and electronic case filing system.
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judicial review. See id. at 7-16, 28-31. Duracell also contends that
Plaintiff's alternative basis for jurisdiction under 28 U.S.C. §
1581(i)(4) does not provide the court with jurisdiction in this action.
See id. at 13-14. Duracell asserts further that each of the counts in
Plaintiff's amended complaint fails to state a claim upon which relief
may be granted. See id. at 16-31. The Government filed its response
to Duracell’s motion on August 9, 2017, joining Duracell’s request to
dismiss Plaintiff's amended complaint and explaining the Govern-
ment’s position on the issues raised in Duracell’s motion. See Gov’t’s
Resp. Plaintiff also filed its response to Duracell’s motion on August,
9, 2017, arguing that the court has jurisdiction and that the claims for
relief were pleaded adequately in the amended complaint. See Pl.’s
Resp. Duracell filed its reply on August 11, 2017. See Duracell Reply.

DISCUSSION

When the court is presented with motions to dismiss under both
USCIT Rule 12(b)(1) and Rule 12(b)(6), the court generally decides
the 12(b)(1) motion first because “[wlhether the complaint states a
cause of action on which relief could be granted is a question of law
and just as issues of fact it must be decided after and not before the
court has assumed jurisdiction over the controversy.” Bell v. Hood,
327 U.S. 678, 682 (1945).

A. Motion to Dismiss for Lack of Jurisdiction Pursuant to
USCIT Rule 12(b)(1)

Duracell moves to dismiss this action for lack of jurisdiction pur-
suant to USCIT Rule 12(b)(1). See Duracell Mot. Dismiss 7-16. A
court must have subject matter jurisdiction in order for an action to
proceed. See Steel Co. v. Citizens for a Better Env’t, 523 U.S. 83, 94-95
(1998). The U.S. Court of International Trade, like all federal courts,
is one of limited jurisdiction and is “presumed to be ‘without jurisdic-
tion’ unless ‘the contrary appears affirmatively from the record.”
DaimlerChrysler Corp. v. United States, 442 F.3d 1313, 1318 (Fed.
Cir. 2006) (quoting King Iron Bridge & Mfg. Co. v. Otoe Cty., 120 U.S.
225, 226 (1887)). The party invoking jurisdiction must “allege suffi-
cient facts to establish the court’s jurisdiction,” id. (citing McNutt v.
Gen. Motors Acceptance Corp. of Ind., 298 U.S. 178, 189 (1936) and
KVOS, Inc. v. Assoc. Press, 299 U.S. 269, 277-78 (1936)), and there-
fore “bears the burden of establishing it.” Norsk Hydro Can., Inc. v.
United States, 472 F.3d 1347, 1355 (Fed. Cir. 2006) (citing Kokkenen
v. Guardian Life Ins. Co., 511 U.S. 375, 377 (1994)). The court must
draw all reasonable inferences in favor of the non-movant when
deciding a motion to dismiss for lack of jurisdiction. See Henke v.
United States, 60 F.3d 795, 797 (Fed. Cir. 1995).
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Plaintiff filed this action seeking declaratory and injunctive relief
with respect to Customs’ decision to grant Duracell’s application for
Lever-Rule protection. Plaintiffs amended complaint includes APA
claims challenging the validity of the Lever-Rule restrictions. See
First Amended Compl. ] 32-59. Plaintiff claims that Customs’ de-
cision to grant Duracell’s application for Lever-Rule protection was
(1) unlawful and must be set aside because Customs failed to follow
notice and comment rulemaking requirements of the APA, see First
Amended Compl. ] 32—47; see also 5 U.S.C. §§ 553, 706(2)(D); (2)
arbitrary, capricious, an abuse of discretion, and otherwise not in
accordance with the law because Duracell has authorized the sale and
importation of the gray market battery products covered by the
Lever-Rule grant, see First Amended Compl. ] 48-52; see also 5
U.S.C. § 706(2)(A); and (3) arbitrary and capricious because Customs’
description of the gray market battery products subject to import
restrictions was impermissibly vague. See First Amended Compl. ]
53-59; see also 5 U.S.C. § 706(2)(A). “[TThe APA is not to be inter-
preted as an implied grant of subject-matter jurisdiction to review
agency actions.” Califano v. Sanders, 430 U.S. 99, 105 (1977); see also
Am. Air Parcel Forwarding Co. v. United States, 718 F.2d 1546, 1552
(Fed. Cir. 1983) (providing that the APA is not a jurisdictional statute
and “does not give an independent basis for finding jurisdiction in the
Court of International Trade”). Rather, the court must have its own
independent statutory basis for jurisdiction in order for Plaintiff’s
action to proceed. See Shinyei Corp. of Am. v. United States, 355 F.3d
1297, 1304 (Fed. Cir. 2004).

The Court is empowered to hear civil actions brought against the
United States pursuant to the specific grants of jurisdiction enumer-
ated under 28 U.S.C. § 1581(a)-(i). Plaintiff's amended complaint
alleges that the court has jurisdiction pursuant to 28 U.S.C. § 1581(h)
and § 1581(i)(4). See First Amended Compl. | 4. The court notes that
§ 1581(1) provides for the Court’s residual jurisdiction and may not be
invoked “when jurisdiction under another subsection of § 1581 is or
could have been available.” Ford Motor Co. v. United States, 688 F.3d
1319, 1323 (Fed. Cir. 2012) (quoting Miller & Co. v. United States, 824
F.2d 961, 963 (Fed. Cir. 1987)). Thus, the court need only determine
whether residual jurisdiction exists in this action if jurisdiction does
not exist under § 1581(h).

Under § 1581(h), an importer may seek review of a ruling prior to
the importation of goods. The statute reads as follows:

The Court of International Trade shall have exclusive jurisdic-
tion over any civil action commenced to review, prior to the
importation of the goods involved, a ruling issued by the Secre-
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tary of the Treasury . . . relating to . . . restricted merchandise,
... or similar matters, but only if the party commencing the civil
action demonstrates to the court that he would be irreparably
harmed unless given an opportunity to obtain judicial review
prior to such importation.

28 U.S.C. § 1581(h). This provision has been interpreted to set out
four requirements to establish jurisdiction: (1) judicial review must
be sought prior to importation; (2) judicial review must be sought of
a ruling, a refusal to issue a ruling, or a refusal to change such a
ruling; (3) the ruling must relate to certain subject matter; and (4) the
importer must demonstrate that irreparable harm will result unless
judicial review prior to importation is obtained. See Best Key Textiles
Co. v. United States, 777 F.3d 1356, 1360 (Fed. Cir. 2015) (citing Am.
Air Parcel Forwarding Co., 718 F.2d at 1551-52).

The court determined in its previous opinion that the aforemen-
tioned four requirements have been met, to wit: (1) Plaintiff’s action
seeks relief with respect to prospective imports; (2) the Lever-Rule
grant is a determination as to the manner in which Customs will
treat a completed transaction; (3) the ruling relates to the subject
matter of the statute as it poses a restriction on imports of gray
market battery products bearing the Duracell trademark; and (4) the
evidence on the record indicated that, without judicial review at this
juncture, Plaintiff would be irreparably harmed through the loss of
revenue, loss of business opportunities, harm to goodwill and repu-
tation with long-standing customers, and the inability to continue
business operations. See Opinion and Order Denying Gov't’'s Mot.
Dismiss at *13—20. Thus, the court held that 28 U.S.C. § 1581(h)
confers the court with jurisdiction over this action.

Plaintiff's amended complaint has not raised any issues that would
invalidate the court’s previous opinion regarding jurisdiction. Dura-
cell has moved, nonetheless, to dismiss Plaintiff’s amended complaint
for lack of jurisdiction. See Duracell Mot. Dismiss 7-16, 28-31. Du-
racell does not argue that there has been an intervening change in the
facts since the court issued its opinion on July 17, 2017 that divests
the court of § 1581(h) jurisdiction. Rather, Duracell interposes a
flurry of new legal arguments challenging the court’s jurisdiction
under § 1581(h) that the Government did not raise in its USCIT Rule
12(b)(1) motion to dismiss. See id. First, Duracell argues that Lever-
Rule decisions made pursuant to Part 133 of Customs’ regulations are
distinguishable from the rulings described under Part 177 of Cus-
toms’ regulations and are not, therefore, the type of “rulings” suscep-
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tible to judicial review under § 1581(h). See id. at 7-11. Second,
Duracell asserts that Plaintiff has failed to plead irreparable harm
adequately in the amended complaint and that the alleged irrepa-
rable harm was not caused by Customs’ decision to grant Duracell’s
application for Lever-Rule protection. See id. at 11-13. Third, Dura-
cell contends that Plaintiff does not have prudential standing and is
not within the zone of interests protected by the Lever-Rule. See id. at
14-16. Fourth, Duracell invokes the exhaustion doctrine and claims
that Plaintiff has failed to exhaust its administrative remedies before
bringing this action. See id. at 28—-31. The court continues to find that
it possesses jurisdiction under § 1581(h) for the reasons stated in the
court’s previous opinion and, as explained below, Duracell’s argu-
ments fail to convince the court otherwise.®

1. Ruling

Duracell contends that the Lever-Rule decision that is the subject of
this action is not a ruling that is subject to judicial review under 28
U.S.C. § 1581(h). See Duracell Mot. Dismiss 7-11. The court ad-
dressed this issue in its previous opinion in determining that juris-
diction under § 1581(h) is proper and provided the following expla-
nation:

A ruling within the meaning of 28 U.S.C. § 1581(h) is defined as
“a determination by the Secretary of the Treasury as to the
manner in which it will treat [a] completed transaction.” H.R.
Rep. 96-1235, at 52 (1980), reprinted in 1980 U.S.C.C.A.N.
3729, 3758. “Internal advice” or a “general interpretive ruling”
will not meet the requirements under the statute. See id. The
decision that is the subject of this case is Customs’ grant of
Lever-Rule protection to Duracell U.S. on March 22, 2017, which
restricted the importation of gray market Duracell battery prod-
ucts. The decision is not an internal advice ruling, which are
rulings “available only for goods already imported and are not
prospective.” See Am. Air Parcel Forwarding Co. v. United
States, 5 CIT 8, 11-12, 557 F. Supp. 605, 608, aff’'d, 718 F.2d 1546
(Fed. Cir. 1983), cert. denied, 466 U.S. 937 (1984). Nor is the
decision a general interpretive ruling because it “speak[s] to

8 As indicated above, Plaintiff also invokes the court’s residual jurisdiction under §
1581(i)(4) as an alternative basis for jurisdiction in its amended complaint. See First
Amended Compl. | 6. Duracell argues that jurisdiction under § 1581(i)(4) is not proper in
this case. See Duracell Mot. Dismiss 13—14. The court declines to opine on this issue because
the court has jurisdiction under § 1581(h). See Ford Motor Co., 688 F.3d at 1323 (providing
that the court’s residual jurisdiction may not be invoked “when jurisdiction under another
subsection of § 1581 is or could have been available”) (quoting Miller & Co., 824 F.2d at 963).
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specific contemplated import transactions which contain identi-
fiable merchandise and which will feel the impact of the ruling
with virtual certainty.” Pagoda Trading Co. v. United States, 6
CIT 296, 298, 577 F. Supp. 22, 24 (1983). In the decision at issue,
Customs notified the public that it “granted ‘Lever-Rule’ protec-
tion for battery products bearing the ‘DURACELL mark, U.S.
Trademark Registration No. 3,144,722/CBP Recordation No.
TMK 16-01135.” See U.S. Customs and Border Protection Grant
of “Lever-Rule” Protection, 51 Cust. Bull. & Dec. No. 12 at 1
(Mar. 22, 2017). The decision identifies the merchandise with
specificity and unequivocally directs Customs to restrict the
importation of such merchandise, unless certain labeling re-
quirements have been satisfied. See id.

Opinion and Order Denying Gov’t’s Mot. Dismiss at *14. This court
concluded previously that Customs’ decision to grant Duracell’s ap-
plication for Lever-Rule protection is a ruling reviewable under §
1581(h). This court explained that its conclusion was supported in
part by Customs’ regulatory definition of a ruling found in Part 177 of
its regulations:

Customs has defined a ruling as “a written statement issued by
the Headquarters Office or the appropriate office of Customs as
provided in this part that interprets and applies the provisions
of the Customs and related laws to a specific set of facts.” 19
C.F.R. § 177.1(d)(1). The definition provides that a ruling can
either be “issued in response to a written request therefor . . . set
forth in a letter addressed to the person making the request,” or
“published in the Customs Bulletin.” 19 C.F.R. § 177.1(d)(1). The
decision at issue in this case was (1) a written statement, (2)
issued by the Headquarters Office, (3) published in the Customs
Bulletin, and (4) interpreted 19 C.F.R. § 133.23(a)(3) as autho-
rizing import restrictions on gray market OEM bulk packaged
batteries bearing the “DURACELL” trademark. The court finds
that Customs’ decision falls squarely within the regulatory defi-
nition of a ruling and constitutes the type of ruling within the
scope of review under 28 U.S.C. § 1581(h).

Id. at *14-15.

Duracell takes issue with the court’s reliance on Customs’ regula-
tory definition of a ruling in concluding that the Lever-Rule grant is
a ruling reviewable under § 1581(h). See Duracell Mot. Dismiss 7-11.
Duracell argues that the Lever-Rule grant is a decision under Part
133, which is distinguishable and excluded from the rulings described
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in Part 177. See id. The court finds Duracell’s argument to be without
merit. The court did not conclude that the Lever-Rule grant is a
ruling within the scope of review under § 1581(h) based on the
regulatory definition of a ruling in Part 177 of Customs’ regulations.
Rather, this court’s conclusion was based on the legislative history of
the jurisdictional statute, which offered insight into the types of
rulings that are reviewable under § 1581(h). The court found merely
that Customs’ regulatory definition of a ruling under Part 177 offered
additional support for the court’s conclusion.

Further, even assuming, arguendo, that there is a direct correlation
between rulings reviewable under § 1581(h) and rulings described in
Part 177 of Customs’ regulations, Duracell’s argument is predicated
on an erroneous reading of the regulations. The scope provision under
Part 177 reads as follows:

This part relates to the issuance of rulings to importers
and other interested parties by the CBP, other than ad-
vance rulings under Article 509 of the North American Free
Trade Agreement (see subpart I of part 181 of this chapter). It
describes the situations in which a ruling may be requested, the
procedures to be followed in requesting a ruling, the conditions
under which a ruling will be issued, the effect of a ruling when
it is issued, and the publication of rulings in the Customs Bul-
letin. The rulings issued under the provisions of this part will
usually be prospective in application and, consequently, will
usually not relate to specific matters or situations presently or
previously under consideration by any CBP field office. Accord-
ingly, the rulings requested under the provisions of this
part should be distinguished from the administrative rul-
ings, determinations, or decisions which may be re-
quested under procedures set forth elsewhere in this
chapter, including, but not limited to, those set forth in
Part 12 (relating to submissions of proof of admissibility of
articles detained under section 307 of the Tariff Act of 1930 (19
U.S.C. 1307)), Part 103 (relating to disclosure of information in
Customs files), Part 133 (relating to disputed claims of
piratical copying of copyrighted matter), Subpart C of Part
152 (relating to determinations concerning the dutiable value of
merchandise by Customs field officers, Part 153 (relating to
enforcement of the Antidumping Act, 1921, as amended), Part
159 (insofar as it relates to countervailing duties), Part 171
(relating to fines, penalties, and forfeitures), Part 172 (relating
to liquidated damages), Part 174 (relating to protests), and Part
175 (relating to petitions filed by American manufacturers, pro-
ducers, or wholesalers pursuant to section 516 of the Tariff Act
0f 1930, as amended). Nor do the provisions of Part 177 apply to
requests for decisions of an operational, administrative, or in-
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vestigative nature which are properly within the cognizance of a
CBP Headquarters Office other than Regulations and Rulings,
Office of International Trade.

19 C.F.R. § 177.0 (emphasis added). Duracell contends that, according
to the language of the scope provision under Part 177, Lever-Rule
decisions under Part 133 are distinguishable and specifically ex-
cluded from the rulings described in Part 177. See Duracell Mot.
Dismiss 8-9. Part 133 of Customs’ regulations contains provisions
relating to trademarks, trade names, and copyrights. The scope pro-
vision provides that the rulings under Part 177 should be distinguish-
able from those rulings, determinations, or decisions in Part 133
“relating to disputed claims of piratical copying of copyrighted mat-
ter.” Notably absent is any reference to the regulatory provisions
under Part 133 relating to trademarks and trade names. The logical
inference is that Customs did not intend to exclude rulings, determi-
nations, or decisions relating to trademarks, including Lever-Rule
decisions, from the scope of the rulings described in Part 177.

Despite Duracell’s arguments to the contrary, the court continues to
find that Customs’ decision to grant Duracell’s application for Lever-
Rule protection is a ruling within the scope of review under § 1581(h).

2. Irreparable Harm

Duracell argues that Plaintiff has failed to plead irreparable harm
adequately in the amended complaint and that the alleged irrepa-
rable harm was not caused by Customs’ decision to grant Duracell’s
application for Lever-Rule protection. See Duracell Mot. Dismiss
11-13. Duracell has presented arguments regarding irreparable
harm that challenge both the sufficiency of the pleadings (a “facial”
challenge) and the factual basis for the court’s jurisdiction (a “factual”
challenge).® The court addresses each of Duracell’s challenges in turn.

9 When deciding a motion to dismiss pursuant to USCIT Rule 12(b)(1), the court’s analysis
depends on whether the motion “challenges the sufficiency of the pleadings or controverts
the factual allegations made in the pleadings.” H&H Wholesale Servs., Inc. v. United States,
30 CIT 689, 691, 437 F. Supp. 2d 1335, 1339 (2006). If the motion challenges jurisdiction
based on the sufficiency of the pleadings, the pleadings are accepted as true and construed
in a light most favorable to the non-moving party. See Cedars-Sinai Med. Ctr. v. Watkins, 11
F.3d 1573, 1583 (Fed. Cir. 1993), cert. denied, 512 U.S. 1235 (1994). If the motion denies or
controverts jurisdictional allegations, “the allegations in the complaint are not controlling”
and “only uncontroverted factual allegations are accepted as true.” Id. at 1583. The former
is a “facial” attack on the pleading and the latter is a “factual” attack on the existence of
jurisdiction. See id. The distinction is significant because the court may consider evidence
outside the pleadings only on a motion that challenges the factual basis for the court’s
jurisdiction. See id. at 1584 (“In establishing the predicate jurisdictional facts, a court is not
restricted to the face of the pleadings, but may review evidence extrinsic to the pleadings,
including affidavits and deposition testimony.”).
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i. Duracell’s Facial Challenge

Duracell asserts that the unsupported allegations and legal conclu-
sions regarding irreparable harm in Plaintiff's amended complaint do
not satisfy a plaintiff's obligation to plead the court’s jurisdiction
affirmatively. See id. at 11-12. The Rules of the Court provide that a
pleading must contain “a short and plain statement of the grounds for
the court’s jurisdiction . . . .”*° USCIT R. 8(a)(1). The pleading must
“allege sufficient facts to establish the court’s jurisdiction.” See Daim-
lerChrysler Corp., 442 F.3d at 1318 (citing McNutt, 298 U.S. at 189
and KVOS, Inc., 299 U.S. at 277-78). To state the basis for the court’s
jurisdiction, Plaintiff alleges the following:

This action is commenced to review a CBP ruling, relating to
restricted merchandise which, absent judicial review prior to
importation of such merchandise, would irreparably harm
Plaintiff. The Court therefore has subject-matter jurisdiction
pursuant to 28 U.S.C. § 1581(h).

First Amended Compl. | 4. All four predicates for § 1581(h) jurisdic-
tion are alleged in this paragraph of the amended complaint. To
provide factual support for its allegation of irreparable harm, Plain-
tiff alleges that: (1) it is a company that has been engaged in the
business of importing and distributing gray market batteries bearing
the “DURACELL” mark for more than twenty-seven years, see First
Amended Compl. ] 5, 7, 9; (2) Customs received an application from
Duracell requesting Lever-Rule protection with respect to imports of
OEM bulk packaged batteries and foreign retail packaged batteries
that bear the “DURACELL” mark, see id. | 22; (3) Customs granted
Lever-Rule protection for gray market battery products bearing the
“DURACELL” mark in March 2017, see id. § 24; and (4) Customs
instructed its offices and inspectors to enforce the Lever-Rule protec-
tion against imports of the gray market batteries bearing the “DU-
RACELL” mark. See id. | 31; see also Rote v. Zel Custom Mfg. LLC,
816 F.3d 383, 397 (6th Cir. 2016) (providing that a complaint should
be read “holistically” and not limited to the portion dedicated to
alleging jurisdiction), cert. denied, 137 S. Ct. 199 (2016). Accepting
the factual allegations in the amended complaint as true and con-
struing the allegations in a light most favorable to the non-movant, it

10 In arguing that Plaintiff has failed to plead the court’s jurisdiction, Duracell relies on the
pleading requirement under USCIT Rule 8(a)(2) and cites to two Supreme Court cases
interpreting that pleading requirement. Duracell Mot. Dismiss 11-12 (citing Ashcroft v.
Igbal, 556 U.S. 662 (2009) and Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007)). The
court notes, however, that USCIT Rule 8(a)(2) concerns the pleading requirements for
claims. The court addresses Duracell’s argument based on the pleading requirement for
jurisdiction, which is found in USCIT Rule 8(a)(1).



70 CUSTOMS BULLETIN AND DECISIONS, VOL. 51, No. 40, OcToBer 4, 2017

is reasonable to infer that, absent pre-importation judicial review,
Customs’ decision to grant Duracell’s application for Lever-Rule pro-
tection will irreparably harm Plaintiff's business by restricting its
imports of gray market battery products. The court finds that Plain-
tiff has satisfied the liberal pleading requirements of USCIT Rule
8(a)(1). See USCIT R. 8(f) (providing that “[p]leadings must be con-
strued so as to do justice”).

ii. Duracell’s Factual Challenge

Duracell asserts that the alleged irreparable harm claimed by
Plaintiff was not caused by Customs’ decision to grant Duracell’s
application for Lever-Rule protection, which calls into question Plain-
tiff’s claim that it would be irreparably harmed by Customs’ Lever-
Rule grant absent pre-importation judicial review. See Duracell Mot.
Dismiss 12—-13. The court addressed this issue in its previous opinion
in determining that jurisdiction under § 1581(h) is proper. After
considering the evidence pertaining to the issue of irreparable harm,
including information gathered from briefs submitted by Plaintiff and
the Government as well as two hearings, this court concluded that
Plaintiff will suffer irreparable harm if it is unable to obtain pre-
importation judicial review and provided the following explanation
for its conclusion:

Through an affidavit from the president of XYZ Corporation,
witness testimony that was subject to cross-examination during
the hearing held on June 14, 2017, and an exhibit indicating
that Plaintiff's shipments of batteries have been held by Cus-
toms, Plaintiff has established that it would suffer irreparable
harm without pre-importation judicial review of Customs’ grant
of Lever-Rule protection. Plaintiff has shown that as a result of
the Lever-Rule ruling at issue, Plaintiff has lost approximately
six customers (approximately 40% of its total customers), has
lost revenue, has had several contracts cancelled, has suffered
injury to his business reputation, has suffered injury to his
goodwill with long-standing customers, and has lost the confi-
dence of his customers. Plaintiff’s customers canceled their or-
ders and were reluctant to make any future purchases from
Plaintiff because of concerns “that the batteries will be seized by
[Customs], or that they will be exposed to suit and harassed by
the [trademark owner].” Witness testimony indicated that, with-
out judicial review at this juncture, Plaintiff would lose addi-
tional business opportunities, suffer harm to his goodwill and
reputation, and be unable to continue business operations.
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The harms alleged by Plaintiff include significant non-
monetary injuries to goodwill, reputation, and customer confi-
dence that occurred prior to importation in anticipation of Cus-
toms’ application of the Lever-Rule for Duracell batteries.
Plaintiff’s entries may also be subject to seizure and forfeiture,
absent the ability to comply with any labeling requirements
imposed by Customs. If Plaintiff is unable to obtain judicial
review before importation of the goods, Plaintiff will experience
harm that cannot be remedied by monetary relief. Therefore,
Plaintiff will suffer irreparable harm if it is unable to obtain
judicial review prior to the importation of the merchandise.

Opinion and Order Denying Gov’t’s Mot. Dismiss at *16-19 (internal
citations and footnotes omitted); see also Celsis In Vitro, Inc. v. Cellz-
Direct, Inc., 664 F.3d 922, 930 (Fed. Cir. 2012) (explaining that harm
such as “[p]rice erosion, loss of goodwill, damage to reputation, and
loss of business opportunities are all valid grounds for finding irrepa-
rable harm.”). Duracell argues that any alleged irreparable harm to
Plaintiff was not caused by Customs’ Lever-Rule grant, but rather by
Duracell’s efforts to protect its trademark rights against some of
Plaintiff's customers through litigation. See Duracell Mot. Dismiss
12-13. The court finds that Duracell’s argument as to the source of
the irreparable harm is purely speculative and fails to rebut the
evidence presented by Plaintiff in this action showing that Customs’
Lever-Rule grant will cause Plaintiff irreparable harm if it is unable
to obtain pre-importation judicial review. Further, Duracell’s argu-
ment fails to account for Plaintiff’s loss of business from its other
customers. Thus, the court continues to find that Plaintiff has satis-
fied the irreparable harm requirement for § 1581(h) jurisdiction.

3. Prudential Standing

Duracell argues that Plaintiff does not have prudential standing™
in this action because it is not within the zone of interests protected
by the Lever-Rule regulations. See Duracell Mot. Dismiss 14-16.

1 Standing poses both constitutional and prudential limitations on this court’s jurisdiction.
See Bennett v. Spears, 520 U.S. 154, 162 (1997) (quoting Warth v. Seldin, 422 U.S. 490, 498
(1975)). The constitutional limitations on the court’s jurisdiction are derived from the case
or controversy requirement of Article III. See Liner v. Jafco, Inc., 375 U.S. 301, 306 (1964);
3V, Inc. v. United States, 23 CIT 1047, 1049, 83 F. Supp. 2d 1351, 1352-53 (1999). “Article
IIT standing requires plaintiffs to demonstrate: (1) that they have suffered some injury-in-
fact; (2) a causal connection between the defendant’s conduct and this injury-in-fact; and (3)
that this injury is redressable by the court.” Canadian Lumber Trade Alliance v. United
States, 30 CIT __, __, 425 F. Supp. 2d 1321, 1335 (2006) (citing Lujan v. Defenders of
Wildlife, 504 U.S. 555, 560 (1992)). The court previously addressed the constitutional
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The prudential limitations on the court’s jurisdiction are “judicially
self-imposed limits on the exercise of federal jurisdiction.” Bennett v.
Spear, 520 U.S. 154, 162 (1997) (quoting Allen v. Wright, 468 U.S.
737, 751 (1984)). Plaintiff’s cause of action arises out of the APA and
challenges the validity of Customs’ decision to grant Duracell’s appli-
cation for Lever-Rule protection, thereby restricting imports of gray
market battery products bearing the “DURACELL” mark. See First
Amended Compl. ] 32-59. The APA gives standing to any person
“adversely affected or aggrieved by agency action within the meaning
of a relevant statute.” 5 U.S.C. § 702. For a plaintiff to have pruden-
tial standing to bring a cause of action under the APA, the court must
determine “whether the interest sought to be protected by the com-
plainant is arguably within the zone of interests to be protected or
regulated by the statute . . . in question.” Gilda Inds., Inc. v. United
States, 446 F.3d 1271, 1279-80 (Fed. Cir. 2006); see also Bennett, 520
U.S. at 162 (citing Allen, 468 U.S. at 751 and Valley Forge Christian
College v. Americans United for Separation of Church and State, Inc.,
454 U.S. 464, 474-75 (1982)). This requirement is “not meant to be
especially demanding.”'? Match-E-Be-Nash-She-Wish Band of Potta-
watomi Indians v. Patchak, 567 U.S. 209, 225 (2012) (quoting Clarke
v. Sec. Indus. Ass’n, 479 U.S. 388, 399 (1987)).

The statute in question here is 19 U.S.C. § 1526, which is the
statutory authority for 19 C.F.R. § 133.23 and the Lever-Rule protec-
tions against imports of restricted gray market goods. See Animal
Legal Def. Fund v. Quigg, 932 F.2d 920, 937-38 (Fed. Cir. 1991)
(discussing the meaning of “relevant statute” under § 702 of the APA
for purposes of prudential standing). These laws protect United
States trademark owners from the importation of gray market goods
that are materially and physically different from those goods that are
authorized by the trademark owner to be sold and imported in the
United States. Conversely, any protection afforded to trademark own-
ers under these laws regulate importers of gray market merchandise.
As an importer of gray market batteries bearing Duracell’s trade-
mark, Plaintiff arguably falls within the zone of interests regulated
by 19 U.S.C. § 1526. The court cannot say that Plaintiff’s “interests

limitations on the court’s jurisdiction and determined that this action presents a case or
controversy because Plaintiff satisfies the standing requirements of Article III of the U.S.
Constitution. See Opinion and Order Denying Gov’t’s Mot. Dismiss at *20-21. Duracell’s
standing argument focuses on prudential limitations on the court’s jurisdiction. See Dura-
cell Mot. Dismiss 14-16.

12 The court notes that the Supreme Court has called into question the strict application of
the prudential standing doctrine, stating that a court “cannot limit a cause of action that
Congress has created merely because ‘prudence’ dictates.” Lexmark Int’l, Inc. v. Static
Control Components, Inc., 134 S. Ct. 1377, 1387-88 (2014).
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are so marginally related to or inconsistent with the purposes implicit
in the statute that it cannot reasonably be assumed that Congress
intended to permit the suit.” Match-E-Be-Nash-She-Wish Band of
Pottawatomi Indians, 567 U.S. at 225 (quoting Clarke, 479 U.S. at
399). Therefore, Plaintiff has prudential standing to bring this action.

4. Exhaustion

Duracell argues that the court is without jurisdiction because
Plaintiff has failed to exhaust administrative remedies before filing
this action.'® See Duracell Mot. Dismiss 28-31. Although the court
ordinarily requires the exhaustion of administrative remedies,* liti-
gants are statutorily permitted to bring an action pursuant to 28
U.S.C. § 1581(h) in this court “prior to the exhaustion of administra-
tive remedies if the person commencing the action makes the dem-
onstration required by such section.” 28 U.S.C. § 2637(c). Congress
has afforded litigants the ability to obtain judicial review prior to the
importation of merchandise in exceptional circumstances “if the party
commencing the action can demonstrate that he would be irreparably
harmed if forced to exhaust his administrative remedies in following
the traditional route prior to judicially challenging the Secretary’s
ruling or lack thereof.” H.R. Rep. 96-1235, at 52 (1980), reprinted in
1980 U.S.C.C.A.N. at 3769. As discussed in this opinion and in the
court’s previous opinion, Plaintiff has satisfied the four preconditions
for jurisdiction under § 1581(h), including irreparable harm. Requir-
ing the exhaustion of administrative remedies prior to bringing such
an action “would frustrate the purpose of [§ 1581(h)], which was

13 Duracell asserts that, prior to bringing this action, Plaintiff was required to exhaust the
remedy available under 19 U.S.C. § 1625(b). See Duracell Mot. Dismiss 28-31. That statute
provides that “[a] person may appeal an adverse interpretive ruling and any interpretation
of any regulation prescribed to implement such ruling to a higher level of authority within
Customs for de novo review,” and “any such appeal shall be considered and decided no later
than 60 days following the date on which the appeal is filed.” 19 U.S.C. § 1625(b). Duracell
claims that Plaintiff's April 10, 2017 letter requesting reconsideration of the Lever-Rule
grant was an appeal of an adverse interpretive ruling, but Plaintiff commenced this action
before the expiration of the 60-day time period given to the agency to make a decision on
such an appeal. The court notes that the Government does not believe that the remedy
provided under 19 U.S.C. § 1625(b) applies in this case. See Gov't’s Resp. 4-5.

4 The court “shall, where appropriate, require the exhaustion of administrative remedies.”
28 U.S.C. § 2637(d). The exhaustion requirement is based on the principle “that no one is
entitled to judicial relief for a supposed or threatened injury until the prescribed adminis-
trative remedy has been exhausted.” Consol. Bearings Co. v. United States, 348 F.3d 997,
1003 (Fed. Cir. 2003). The overall purpose of the exhaustion doctrine is to “allow the agency
to apply its expertise, rectify administrative mistakes, and compile a record adequate for
judicial review— advancing the twin purposes of protecting administrative agency authority
and promoting judicial efficiency.” Carpenter Tech. Corp. v. United States, 30 CIT 1373,
1374-75, 452 F. Supp. 2d 1344, 1346 (2006) (citing Woodford v. Ngo, 548 U.S. 81, 88-90
(2006)). Put simply, the exhaustion doctrine requires a litigant to avail itself of all available
remedies at the administrative level as a precondition to judicial review.
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enacted to provide importers with a means for obtaining pre-
importation relief without having to” endure post-importation conse-
quences. Heartland By-Prods., Inc. v. United States, 424 F.3d 1244,
1252 (Fed. Cir. 2005). The court declines, therefore, to require Plain-
tiff to exhaust its administrative remedies, if any, before bringing this
action. To impose such a requirement would render § 1581(h) mean-
ingless and would be inconsistent with the intent of Congress.

B. Motion to Dismiss for Failure to State a Claim Pursuant to
USCIT Rule 12(b)(6)

Duracell moves to dismiss Plaintiff's amended complaint for failure
to state a claim upon which relief may be granted pursuant to USCIT
Rule 12(b)(6). See Duracell Mot. Dismiss 16—28. Pleadings before the
court are governed by Rule 8(a) of the Rules of the Court, which
provides that “[a] pleading that states a claim for relief must contain
... a short and plain statement of the claim showing that the pleader
is entitled to relief . . . .” USCIT Rule 8(a)(2). When deciding a motion
to dismiss for failure to state a claim, the court accepts the well-
pleaded factual allegations in the complaint as true and draws all
reasonable inferences from those factual allegations in favor of the
plaintiff. See Ashcroft v. Igbal, 556 U.S. 662, 678 (2009); Amoco Oil
Co. v. United States, 234 F.3d 1374, 1376 (Fed. Cir. 2000). The plead-
ing requirement under USCIT Rule 8(a)(2) is satisfied if the com-
plaint “state[s] a claim to relief that is plausible on its face.” Bell
Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007). “Threadbare
recitals of the elements of a cause of action, supported by mere
conclusory statements, do not suffice.” Igbal, 556 U.S. at 678 (citing
Twombly, 550 U.S. at 555). Dismissal under USCIT Rule 12(b)(6) is
appropriate “only when it is ‘beyond doubt that the plaintiff can prove
no set of facts in support of his claim [that] would entitle him to
relief.” Ponder v. United States, 117 F.3d 549, 552 (Fed. Cir. 1997)
(quoting Conley v. Gibson, 355 U.S. 41, 45-46 (1957) and citing
Trauma Serv. Grp. v. United States, 104 F.3d 1321, 1325 (Fed. Cir.
1997)).

Plaintiff’s cause of action rests solely on APA challenges to Customs’
decision to grant Duracell’s application for Lever-Rule protection. See
First Amended Compl. ] 32—-59. Thus, to survive a motion to dismiss
pursuant to USCIT Rule 12(b)(6), Plaintiff's amended complaint must
contain a short and plain statement (1) identifying the final agency
action, (2) showing that there is no other adequate remedy in a court,
and (3) showing that it is plausible that Plaintiff is entitled to the
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relief sought for each of its claims.!® See Twombly, 550 U.S. at 570;
Perry Capital LLC v. Mnuchin, __ F.3d __, _— , Appeal Nos.
14-5243-54, 14-5260, 14-5262, at *48-50 (D.C. Cir. July 17, 2017);
Cohen v. United States, 650 F.3d 717, 731 (D.C. Cir. 2011); Ctr. for
Auto Safety v. Nat’l Highway Traffic Safety Admin., 452 F.3d 798,
805-06 (D.C. Cir. 2006); Shinyei Corp. of Am., 355 F.3d at 1305-12.

The agency action'® challenged here is Customs’ decision to grant
Duracell’s application for Lever-Rule protection against imports of
certain gray market battery products bearing the Duracell trade-
mark. See First Amended Compl. | 8. Agency action is final if the act
“mark([s] the ‘consummation’ of the agency’s decisionmaking process”
and “the action must be one by which rights or obligations have been
determined, or from which legal consequences will flow.” United
States Army Corps of Engineers v. Hawkes Co., Inc., 136 S. Ct. 1807,
1813 (2016) (quoting Bennett, 520 U.S. at 177-78). This court previ-
ously addressed this issue and concluded that the Lever-Rule grant
was final agency action:

Customs issued a notice on January 25, 2017 that it received an
application from Duracell U.S. for Lever-Rule protection for
gray market batteries bearing the “DURACELL” trademark.
Customs published a second notice on March 22, 2017 announc-
ing that it granted Duracell U.S.’s application for Lever-Rule
protection. Customs’ decision was final because it “mark([ed] the
‘consummation’ of the agency’s decision making process” and
notified the public of the type of conduct “from which ‘legal
consequences will flow.” See Bennett v. Spear, 520 U.S. 154,
177-78 (1997). Customs’ second notice declared definitively that
the importation of the subject gray market batteries is restricted
and that its decision was not subject to change or any conditions.
Further, Customs’ regulations provide that Lever-Rule restric-
tions take effect upon granting an application for protection. See
19 C.F.R. § 133.2(f).

Opinion and Order Denying Gov’t’s Mot. Dismiss at ¥22—23. Congress
has not provided Plaintiff with another adequate remedy in a court to
obtain judicial review of Customs’ Lever-Rule grant. Thus,

15 Under the APA, “final agency action for which there is no other adequate remedy in a
court [is] subject to judicial review.” 5 U.S.C. § 704.

16 Agency action is defined in the APA as including “the whole or part of an agency rule,
order, license, sanction, relief, or the equivalent or denial thereof, or failure to act....” 5
U.S.C. § 551(13).
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Plaintiff's amended complaint has identified final agency action for
which there is no other adequate remedy in a court.'”

The final hurdle for Plaintiff’s action to survive Duracell’s motion
requires the court to determine whether Plaintiff is plausibly entitled
to the relief sought for each of the counts in the amended complaint.
The first count in Plaintiff's amended complaint claims that Customs’
decision to grant Duracell’s application for Lever-Rule protection was
unlawful and must be set aside because Customs failed to follow
notice and comment rulemaking requirements of the APA. See First
Amended Compl. ] 32—47. Plaintiff alleges that Customs’ decision to
grant Lever-Rule protection against imports of gray market battery
products bearing the Duracell trademark constituted the type of
rulemaking that required Customs to follow notice and comment
procedures.'® See First Amended Compl. {] 32—47. Plaintiff requests
the court to declare unlawful and set aside the Lever-Rule grant for
failure to follow notice and comment procedures. It is not apparent
that Customs followed notice and comment procedures before issuing
the Lever-Rule grant. If the court determines that the Lever-Rule
grant was subject to notice and comment rulemaking requirements,
then Plaintiff would be entitled to the relief sought. See 5 U.S.C. § 553
(requiring agencies to notify the public and provide an opportunity for
comment prior to issuing a rule); 5 U.S.C. § 706(2)(D) (providing that
a reviewing court shall hold unlawful and set aside agency action
performed “without observance of procedure required by law”). Thus,
it is plausible that Plaintiff is entitled to the relief sought for the first
count in the amended complaint.®

17 Duracell argues that Customs’ Lever-Rule grant was not final agency action because
Customs has not issued a written response to Plaintiff’s letter requesting for reconsidera-
tion. See Duracell Mot. Dismiss 28-31. As explained above, supra Discussion Section A.4.,
Plaintiff was not required to exhaust its administrative remedies, if any, before bringing
this action pursuant to 28 U.S.C. § 1581(h).

18 Generally, agencies are free to develop policy through either rulemaking or adjudication.
See SEC v. Chenery, 332 U.S. 194, 202 (1947); see also Vt. Yankee Nuclear Power Corp. v.
Nat. Res. Def. Council, Inc., 435 U.S. 519, 524-25 (1978) (providing that a court will not
impose more procedures than those imposed by Congress or the agency). According to the
APA, an agency is required to notify the public of proposed rulemaking and provide the
public with an opportunity to comment as part of the process for formulating a rule. See 5
U.S.C. § 553. A rule is defined as “the whole or part of an agency statement of general or
particular applicability and future effect designed to implement, interpret or prescribe law
or policy.” 5 U.S.C. § 551(4). The APA’s notice and comment requirement applies to legis-
lative rules, but not to “interpretive rules, general statements of policy, or rules of agency
organization, procedure, or practice.” 5 U.S.C. § 553(b)(A).

19 Duracell argues that Plaintiff has failed to state a claim because the Lever-Rule grant
was not subject to notice and comment requirements, but this argument would require
addressing the merits of the case. See Duracell Mot. Dismiss 16—19. Duracell’s arguments
regarding the merits of the case have no bearing on whether Plaintiff has adequately stated
its claims in this action as required by USCIT Rule 8(a). Therefore, the court declines to
address Duracell’s argument on the merits at this stage of the proceeding.
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The second count in the amended complaint alleges that Customs’
decision to grant Duracell’s application for Lever-Rule protection was
arbitrary, capricious, an abuse of discretion, and otherwise not in
accordance with the law because Duracell has authorized the sale and
importation of the battery products covered by the Lever-Rule grant.
See First Amended Compl. ] 48-52. The Lever-Rule regulations
authorize the imposition of import restrictions only on imports of gray
market goods bearing a genuine trademark that are physically and
materially different from the goods authorized by the United States
trademark owner for importation or sale in the United States. See 19
C.F.R. § 133.23(a)(3) (describing the goods subject to Lever-Rule pro-
tections). Plaintiff claims that the Lever-Rule grant imposes restric-
tions on goods that are not physically and materially different from
the goods authorized by Duracell for importation or sale in the United
States. Customs is not authorized to restrict imports of gray market
goods if they do not possess such physical and material differences.
Assuming that Duracell has authorized the importation and sale of
the merchandise covered by the Lever-Rule grant, Plaintiff has stated
a plausible claim for relief. See 5 U.S.C. § 706(2)(A) (providing that a
reviewing court shall hold unlawful and set aside agency action found
to be “arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law”); see also Iqbal, 556 U.S. at 678; Amoco Oil Co.,
234 F.3d at 1376.

The third count in the amended complaint alleges that Customs’
decision to grant Duracell’s application for Lever-Rule protection was
arbitrary and capricious because Customs’ description of the gray
market battery products subject to import restrictions was impermis-
sibly vague. See First Amended Compl. ] 53—-59. A law that purports
to define the lawfulness or unlawfulness of conduct “is void for vague-
ness if its prohibitions are not clearly defined.” Nyeholt v. Sec’y of
Veterans Affairs, 298 F.3d 1350, 1356 (Fed. Cir. 2002) (quoting
Grayned v. City of Rockford, 408 U.S. 104, 108 (1972)). The void-for-
vagueness doctrine explains that a law that regulates conduct is
arbitrary if it does not provide the public with “a reasonable oppor-
tunity to know what is prohibited” and “provide explicit standards for
those who apply them.” Grayned, 408 U.S. at 108-09. Duracell’s
application sought Lever-Rule protection “against importations of
OEM bulk packaged batteries and foreign retail packaged batteries,
intended for sale in countries outside the United States that bear the
‘DURACELL’ mark.” U.S. Customs and Border Protection Receipt of
Application for “Lever-Rule” Protection, 51 Cust. Bull. & Dec. No. 4
(Jan. 25, 2017). Customs granted the application and explained that
the subject “gray market Duracell battery products differ physically
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and materially from the Duracell battery products authorized for sale
in the United States with respect to the following product character-
istics: label warnings, consumer assistance information, product
guarantees, and warranty coverage.” U.S. Customs and Border Pro-
tection Grant of “Lever-Rule” Protection, 51 Cust. Bull. & Dec. No. 12
(Mar. 22, 2017). Plaintiff claims that the Lever-Rule grant is imper-
missibly vague because “it does not describe the goods covered, nor
the physical or material differences in sufficient detail to permit
compliance by affected persons.” First Amended Compl. J 58. The
court can hold unlawful and set aside the Lever-Rule grant if it
determines that the grant fails to provide the public adequate notice
of what conduct is restricted. See 5 U.S.C. § 706(2)(A) (providing that
a reviewing court shall hold unlawful and set aside agency action
found to be “arbitrary, capricious, an abuse of discretion, or otherwise
not in accordance with law”). Plaintiff has shown that it is plausibly
entitled to relief and has satisfied the liberal pleading requirements
for each count in the amended complaint.

Duracell argues that Plaintiff’s claim that Customs failed to observe
notice and comment rulemaking requirements is barred by the stat-
ute of limitations for APA challenges because Plaintiff’'s action is
actually a challenge to the Lever-Rule regulations promulgated in
1999. See Duracell Mot. Dismiss 20—22. A civil action against the
United States seeking judicial review of agency action under the APA
must be brought “within six years after the right of action first
accrues.” 28 U.S.C. § 2401. Actions brought pursuant to 28 U.S.C. §
1581(h) in this court are subject to a two-year statute of limitations.
See 28 U.S.C. § 2636(i). Duracell’s argument that Plaintiff’s action is
time barred by the statute of limitations fails even assuming, argu-
endo, that the shorter two-year statute of limitations applies here.
Generally, “a statute of limitations begins to run . . . when the cause
of action ‘accrues™—that is, when ‘the plaintiff can file suit and obtain
relief.” Heimeshoff v. Hartford Life & Accident Ins. Co., 134 S. Ct.
604, 610 (2013) (quoting Bay Area Laundry and Dry Cleaning Pen-
sion Trust Fund v. Ferbar Corp. of Cal., 522 U.S. 192, 201 (1997)
(internal quotations omitted). In the context of judicial review of
agency action, “the cause of action accrues when all statutorily re-
quired or permitted agency review has been exhausted.” Impro
Prods., Inc. v. Block, 722 F.2d 845, 850-51 (D.C. Cir. 1983). As ex-
plained above, Plaintiff was not required to exhaust administrative
remedies prior to obtaining judicial review of Customs’ decision to
grant Duracell’s application for Lever-Rule protection. See 28 U.S.C.
§ 1581(h); H.R. Rep. 96-1235, at 52 (1980), reprinted in 1980
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U.S.C.C.A.N. at 3769; see also Heartland By-Prods., Inc., 424 F.3d at
1252. Where there is no prescribed administrative remedy, the cause
of action for an APA challenge accrues when the challenged final
agency action occurred, see Impro Prods., Inc. v. Block, 722 F.2d 845,
850-51 (D.C. Cir. 1983) (concluding that a cause of action accrues
when the agency action occurred where no administrative review
procedures exist), and the party has suffered a legal wrong, adversely
affected, or aggrieved by the final agency action. See Herr v. U.S.
Forest Serv., 803 F.3d 809, 819—20 (6th Cir. 2015) (clarifying that a
cause of action under the APA accrues when there is final agency
action and injury-in-fact). Duracell’s argument that Plaintiff’s action
is barred by the statute of limitations is predicated on the notion that
Plaintiff’s action is a facial challenge to the Lever-Rule application
and decision process promulgated by Customs in 1999. See Duracell
Mot. Dismiss 20-22; see also Gray Market Imports and Other Trade-
marked Goods, 64 Fed. Reg. 9,058 (Dep’t Treasury Feb. 24, 1999)
(final rule). Duracell mischaracterizes the nature of Plaintiff’s action.
Plaintiff does not seek to invalidate the 1999 Lever-Rule regulation,
but rather the specific Lever-Rule grant issued by Customs in 2017
that restricted the importation of gray market battery products bear-
ing the “DURACELL” mark. The Lever-Rule grant is the final agency
action challenged in this case. Plaintiff’s action is neither barred by
the six-year nor the two-year statute of limitations because the Lever-
Rule grant was issued in March 2017.

CONCLUSION

Therefore, upon consideration of Defendant-Intervenor Duracell
U.S. Operations, Inc.’s Motion to Dismiss, and all other papers and
proceedings in this action, it is hereby

ORDERED that Duracell’s motion is denied; and it is further

ORDERED that this action shall proceed according to the Sched-
uling Order issued on August 3, 2017, ECF No. 90.

Dated: September 15, 2017
New York, New York
/s/ Jennifer Choe-Groves

JENNIFER CHOE-GROVES, JUDGE
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Slip Op. 17-126
Unitep States, Plaintiff, v. GREENLIGHT Organic, Inc., Defendant.

Before: Jennifer Choe-Groves, Judge
Court No. 17-00031

[Plaintiff’s action to recover unpaid duties and a civil penalty is exempt from the
automatic stay of 11 U.S.C. § 362(a) pursuant to 11 U.S.C. § 362(b)(4).]

Dated: September 15, 2017

William Kanellis, Commercial Litigation Branch, Civil Division, U.S. Department
of Justice, of Washington, D.C., for Plaintiff. With him on brief were Chad A Readler,
Acting Assistant Attorney General, Jeanne E Davidson, Director, and Patricia M.
McCarthy, Assistant Director.

Peter S. Herrick, Peter S. Herrick, P.A., of St. Petersburg, FL, for Defendant. With
him on brief were Josh Levy, Marlow, Adler, Abrams, Newman and Lewis, P.A., of Coral
Gables, FL, and Gregory E. Garman and Mark M. Weisenmiller, Garman Turner
Gordon LLP, of Las Vegas, NV.

OPINION

Choe-Groves, Judge:

Before the court is the issue of whether the automatic bankruptcy
stay of 11 U.S.C. § 362(a) (2012)" applies to an action brought pur-
suant to 19 U.S.C. § 1592 for fraudulent misrepresentations made in
the course of importing merchandise into the commerce of the United
States. For the reasons set forth below, the court finds that the stay
in 11 U.S.C. § 362(a) does not apply and this action may proceed
accordingly.

BACKGROUND

This action concerns the alleged fraudulent importation of athletic
wearing apparel from Vietnam, entered into the United States by
Greenlight Organic, Inc. (“Greenlight” or “Defendant”) from January
1, 2007 through December 31, 2011. See Summons, Feb 8, 2017, ECF
No. 1; Compl. T 3, Feb 8, 2017, ECF No. 2. The United States
(“Plaintiff” or “Government”) commenced this action on February 8,
2017 seeking to recover unpaid duties, fees, and a penalty for fraudu-
lent violation of 19 U.S.C. § 1592(a). See Compl. | 1. Defendant filed
its answer on April 21, 2017, and the court entered a scheduling order
on May 16, 2017 setting forth the deadlines for discovery. See Sched-
uling Order, May 16, 2017, ECF No. 12. The court subsequently
amended the scheduling order and set the deadline for initial disclo-
sures for July 27, 2017. See Scheduling Order, July 14, 2017, ECF No.
14 (granting Defendant’s motion to amend the scheduling order). The

L All further citations to Titles 11, 19, and 28 of the U.S. Code are to the 2012 edition.
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court held a teleconference with the Parties on July 26, 2017. See
Teleconference, July 26, 2017, ECF No. 16. During the teleconference,
the court was informed that Defendant had filed for bankruptcy in
the United States Bankruptcy Court for the District of Nevada on
July 25, 2017, and Defendant believed that the proceedings in this
action were automatically stayed pursuant to 11 U.S.C. § 362(a). See
Teleconference. Plaintiff argued, however, that the automatic stay
was inapplicable because 11 U.S.C. § 362(b)(4) excluded actions
against a debtor by the government when the matters involved the
government’s police power. See Teleconference. The court requested
that the Parties submit briefs addressing whether 11 U.S.C. § 362(a)
stayed this action. Briefing was completed on August 8, 2017. See The
United States Mem. Relating to 11 U.S.C. § 362, July 28, 2017, ECF
No. 17 (“Pl. Memo.”); Debtor’s Mem. 11 U.S.C. § 362, Aug. 4, 2017,
ECF No. 18 (“Def. Memo”); The United States’ Reply in Supp. Mem.
Relating to 11 U.S.C. § 362, Aug. 8, 2017, ECF No. 19 (“Pl. Reply”).

JURISDICTION

The court has jurisdiction over the underlying action pursuant to 28
U.S.C. § 1582. A non-bankruptcy court has jurisdiction to decide
whether the automatic stay provision of 11 U.S.C. § 362 stays pro-
ceedings that have been properly commenced in that court. See Chao
v. Hosp. Staffing Servs., Inc., 270 F.3d 374, 384 (6th Cir. 2001) (finding
that “when a party seeks to commence or continue proceedings in one
court against a debtor or property that is protected by the stay
automatically imposed upon the filing of a bankruptcy petition, the
non-bankruptcy court properly responds to the filing by determining
whether the automatic stay applies to (i.e., stays) the proceedings.”).?
This court has jurisdiction, therefore, to determine whether the au-
tomatic stay applies to this action.

2 The court notes that several circuit courts, as well as this Court, have similarly held that
a non-bankruptcy court possesses jurisdiction to determine the applicability of the auto-
matic stay. See Lockyer v. Mirant Corp., 398 F.3d 1098, 1107 (9th Cir. 2005) (holding “that
a district court has jurisdiction to decide whether the automatic stay applies to a proceeding
pending before it, over which it would otherwise have jurisdiction.”); Brock v. Morysville
Body Works, Inc., 829 F.2d 383, 387 (3d Cir. 1987) (finding that the non-bankruptcy court
may “determine the applicability of the automatic stay.”); Hunt v. Bankers Tr. Co., 799 F.2d
1060, 1069 (5th Cir. 1986) (“While section 362 of the Bankruptcy Code stays the continu-
ation of a judicial proceeding that was commenced before a commencement of the bank-
ruptey case, the Texas district court had jurisdiction to determine its applicability to the
case pending in the Texas district court, and particularly to enforcement of the order that
forbade filing the Chapter 11 proceeding in Louisiana.”); In re Baldwin-United Corp. Litig.,
765 F.2d 343, 347 (2d Cir. 1985) (“The court in which the litigation claimed to be stayed is
pending has jurisdiction to determine not only its own jurisdiction but also the more precise
question whether the proceeding pending before it is subject to the automatic stay.”); United
States v. Rupari Food Servs., Inc., 41 CIT __, Slip Op 17-104 *5 n.6 (Aug. 10, 2017)

—
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DISCUSSION

Plaintiff argues that when the action instituted by the government
involves claims of fraud against a debtor, such as an action pursuant
to 19 U.S.C. § 1592, the automatic stay is inapplicable by operation of
the exemption in 11 U.S.C. § 362(b)(4). See Pl. Memo. 6-14. Defen-
dant asserts that 19 U.S.C. § 1592 is not the type of action that is
exempted from the stay and this action should be stayed pending
resolution of the proceedings in the bankruptcy court. See Def. Memo.
4-10.

Generally, when a debtor files a bankruptcy petition, 11 U.S.C §
362(a) operates to stay any pending, or subsequently filed, judicial
proceedings against the debtor. See 11 U.S.C. § 362(a).? “The purpose
of the automatic stay is to ‘give[] the debtor a breathing spell from his
creditors . . . [and] permit[] the debtor to attempt a repayment or
reorganization plan, or simply to be relieved of the financial pressures
that drove him into bankruptcy.” In re Robinson, 764 F.3d 554, 559
(6th Cir. 2014) (quoting H.R. REP. No. 95-595, at 340 (1977), as
reprinted in 1978 U.S.C.C.A.N. 5963, 6296-97). The automatic stay,
however, “does not apply in all cases; there are statutory exemptions,
and there are non-statutory exemptions.” Dominic’s Rest. Of Dayton,
Inc. v. Mantia, 683 F.3d 757, 760 (6th Cir. 2012). One statutory
exemption relates to actions by a governmental unit seeking “to
enforce such governmental unit’s . . . police and regulatory power,
including the enforcement of a judgment other than a money judg-
ment, obtained in an action or proceeding by the governmental unit to
enforce such governmental unit’s or organization’s police or regula-
tory power[.]” 11 U.S.C. § 362(b)(4).

To determine if the judicial proceeding is within the exemption of 11
U.S.C. § 362(b)(4), courts have applied two tests: the pecuniary pur-
pose test and the public policy test. See In re Nortel Networks, Inc.,
669 F.3d 128, 139 (3d. Cir. 2011); Chao, 270 F.3d at 384; Lockyer v.
Mirant Corp., 398 F.3d 1098, 1108 (9th Cir. 2005). The tests can be
summarized as follows:

(“Where a party has filed for bankruptcy pursuant to Chapter 11, the non-bankruptcy court
in which other litigation is pending possesses concurrent jurisdiction to determine the
applicability of a stay.”).

3 Section 362(a) of Title 11 of the U.S. Code provides as follows:

Except as provided in subsection (b) of this section, a petition filed under section 301, 302,
or 303 of this title, or an application filed under section 5(a)(3) of the Securities Investor
Protection Act of 1970, operates as a stay, applicable to all entities, of—
(1) the commencement or continuation, including the issuance or employment of pro-
cess, of a judicial, administrative, or other action or proceeding against the debtor that
was or could have been commenced before the commencement of the case under this
title, or to recover a claim against the debtor that arose before the commencement of
the case under this title.
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The pecuniary purpose test asks whether the government pri-
marily seeks to protect a pecuniary governmental interest in the
debtor’s property, as opposed to protecting the public safety and
health. The public policy test asks whether the government is
effectuating public policy rather than adjudicating private
rights. If the purpose of the law is to promote public safety and
welfare or to effectuate public policy, then the exception to the
automatic stay applies. If, on the other hand, the purpose of the
law is to protect the government’s pecuniary interest in the
debtor’s property or primarily to adjudicate private rights, then
the exception is inapplicable.

In re Nortel Networks, Inc., 669 F.3d at 139-40. Therefore, the court
“must determine the primary purpose of the law that [the govern-
ment] is attempting to enforce.” Safety-Kleen, Inc. (Pinewood) v.
Wyche, 274 F.3d 846, 865 (4th Cir. 2001) (citing Yellow Cab Coop.
Ass’n v. Metro Taxi, Inc. (In re Yellow Cab Coop.), 132 F.3d 591, 597
(10th Cir. 1997); Javens v. City of Hazel Park (In re Javens), 107 F.3d
359, 367-68 (6th Cir. 1997); E.E.O.C. v. Rath Packing Co., 787 F.2d
318, 324 (8th Cir. 1986)).

The Government’s action is brought pursuant to 19 U.S.C. §
1592(a), which makes it unlawful for any person, by fraud, gross
negligence, or negligence, to “enter, introduce, or attempt to enter or
introduce any merchandise into the commerce of the United States by
means of . . . any document or electronically transmitted data or
information, written or oral statement, or act which is material and
false.” 19 U.S.C. § 1592(a)(1)(A).* 19 U.S.C. § 1592, the Government
can seek two types of money damages: 1) civil penalties pursuant to
19 U.S.C. § 1592(c);® and 2) a restoration of any lawful duties pursu-
ant to 19 U.S.C. § 1592(d).® United States v. Ford Motor Co., 497 F.3d
1331, 1338 (Fed. Cir. 2007). Plaintiff alleges that Greenlight made
certain fraudulent misrepresentations on importation documents.’

4 The general prohibition of 19 U.S.C. § 1592(a) operates “[wlithout regard to whether the
United States is or may be deprived for all or a portion of any lawful duty, tax, or fee
thereby.” 19 U.S.C. § 1592(a)(1).

5 Under 19 U.S.C. § 1592(c)(1), “a fraudulent violation of [19 U.S.C. § 1592(a)] is punishable
by a civil penalty in an amount not to exceed the domestic value of the merchandise.” 19
U.S.C § 1592(c)(1).

8 Under 19 U.S.C. § 1592(d), “if the United States has been deprived of lawful duties, taxes,
or fees as a result of violation of [19 U.S.C. § 1596(a), Customs]| shall require that such
lawful duties, taxes, and fees be restored, whether or not a monetary penalty is assessed.”
19 U.S.C. § 1592(d).

" The Government alleges that Greenlight instructed its Vietnamese manufacturer to state
falsely that the imported apparel was made with recycled polyester rather than first-run
polyester, which resulted in lower amounts of duties than would have been paid had the
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See Compl. Defendant asserts that because the Government seeks
monetary damages, the purpose of the action is to gain an interest in
the Defendant’s property and to adjudicate private rights. See Def.
Memo 7-10. The legislative history notes, however, that the purpose
of 19 U.S.C § 1592 is “to encourage accurate completion of the entry
documents upon which Customs must rely to assess duties and ad-
minister other customs laws.” S. Rep. No. 95-778, at 17, as reprinted
in 1978 U.S.C.C.A.N. 2211, 2229. Congress’ decision “to tie the maxi-
mum penalty to the culpability of the violator further suggests that
‘119 U.S.C. § 1592] is driven primarily by considerations of deterrence
rather than compensation.” United States v. Nat’l Semiconductor
Corp., 547 F.3d 1364, 1370 (Fed. Cir. 2008) (quoting United States v.
Complex Mach. Works Co., 23 CIT 942, 950, 83 F. Supp. 2d 1307, 1315
(1999)).8 Despite Defendant’s arguments, simply because the action
involves a pecuniary component, it “does not abrogate [the govern-
ment’s] police power function.” In re Universal Life Church, Inc., 128
F.3d 1294, 1299 (9th Cir. 1997). Therefore, an action brought pursu-
ant to 19 U.S.C § 1592 is “effectuating public policy rather than
adjudicating private rights,” Nortel Networks, 669 F.3d at 140, and is
an exercise of the Government’s police and regulatory power.
Defendant asserts that the action should be stayed because the
Government seeks to “recover” unpaid duties and a penalty for fraud,
rather than merely to fix the damages for the alleged violation. See
Def. Memo 9. Defendant argues that the damages the Government
seeks were fixed when Customs issued a duty demand and a penalty
notice. See id. at 10. Defendant reasons that Plaintiff is seeking to
enforce these damages through this action to gain a pecuniary inter-
est in the Defendant’s property. See id. at 9—10. Plaintiff represents,
however, that the “purpose of this lawsuit is to assess liability and fix
damages” for Greenlight’s allegedly fraudulent conduct. Pl. Reply 9.
See also Pl. Memo 14. The automatic stay does not apply “where a
governmental unit is suing a debtor to prevent or stop violation for
fraud, . . . or similar police or regulatory laws, or attempting to fix
damages for violation of such a law[.]” S. Rep. No. 95-989 at 52

apparel been classified correctly. See Compl. ] 4—7. The Government asserts further that
Greenlight submitted invoices for its apparel that fraudulently understated the transaction
costs. See id. | 9-14. The Government’s action seeks to recover unpaid duties and penalize
Defendant for fraudulent violations of 19 U.S.C § 1592(a). See id. (] 21-26. The Govern-
ment asserts that Greenlight owes $238,516.56 in unpaid duties and fees related to its
importations and $3,232,032 as a penalty for fraudulent misrepresentations. See id. I
20-26.

8 “[T]he plain language of the statute supports [the] position that the damages authorized
by [19 U.S.C. § 1592(c)] are punitive.” Nat’l Semiconductor Corp., 547 F.3d at 1369-70. “The
history of [19 U.S.C. § 1592(d)] is consistent with the view that Congress intended to
continue to impose liability for unpaid duty on any party guilty of fraud or aiding and
abetting fraud.” United States v. Inn Foods, Inc., 560 F.3d 1338, 1348 (Fed. Cir. 2009).
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(1978), as reprinted in 1978 U.S.C.C.A.N. 5787, 5838. See also H.R.
Rep. No. 95-595 at 343 (1977), as reprinted in 1978 U.S.C.C.A.N.
5963, 6299. Despite Defendant’s arguments to the contrary, the
amount of unpaid duties and penalty for fraud in this case are not yet
fixed because the court must review “all issues, including the amount
of the penalty,” de novo. See 19 U.S.C. § 1592(e). Only if the Govern-
ment successfully establishes a violation of 19 U.S.C § 1592(a) may a
judgment for unpaid duties and a penalty be entered. See 19 U.S.C. §
1592(c)—(e). “It is well established that the governmental unit excep-
tion of § 362(b)(4) permits the entry of a money judgment against a
debtor so long as the proceeding in which such a judgment is entered
is one to enforce the governmental unit’s police or regulatory power.”
S.E.C. v. Brennan, 230 F.3d 65, 71 (2d Cir. 2000) (emphasis in origi-
nal).® Here, an “entry of judgment would simply fix the amount of the
government’s unsecured claim against [Greenlight].” In re Common-
wealth Companies, Inc., 913 F.2d 518, 524 (8th Cir. 1990). A money
judgment “would not convert [the Government] into a secured credi-
tor, force the payment of a prepetition debt, or otherwise give the
government a pecuniary advantage over other creditors of [Green-
light’s] estate.” Id.

The Government seeks in this case to enforce United States cus-
toms laws related to the fraudulent importation of merchandise,
which is the type of enforcement action that is contemplated under 11
U.S.C. § 362(b)(4). Therefore, to the extent that the Government
seeks entry of a money judgment, this action against Greenlight is
within the exception of 11 U.S.C. § 362(b)(4) and exempt from the
automatic stay provision of 11 U.S.C. § 362(a). The action shall pro-
ceed accordingly.

Dated: September 15, 2017
New York, New York

/s/ Jennifer Choe-Groves
JENNIFER CHOE-GROVES, JUDGE

9 As the Court of Appeals for the Second Circuit explained:

When the government seeks to impose financial liability on a party, it is plainly acting in
its police or regulatory capacity — it is attempting to curb certain behavior (such as
defrauding investors, or polluting groundwater) by making the behavior that much more
expensive. It is this added expense that deters a party from defrauding or polluting — not
the identity of the entity which it must eventually pay. Accordingly, up to the moment
when liability is definitively fixed by entry of judgment, the government is acting in its
police or regulatory capacity — in the public interest, it is burdening certain conduct so as
to deter it. However, once liability is fixed and a money judgment has been entered, the
government necessarily acts only to vindicate its own interest in collecting its judgment.
Except in an indirect and attenuated manner, it is no longer attempting to deter wrongful
conduct. It is therefore no longer acting in its “police or regulatory” capacity, and the
exception to the exception does not apply.

Brennan, 230 F.3d at 72-73.
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Slip Op. 17-127
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Garric Company, VALLEY Garric, and VEssey anp Company, Inc.,
Plaintiffs, HeBer GoLbEN Birp TrabiNg Co., Lrp., CHENGWU COUNTY
YuanxiaNg Inpustry & ComMERCE Co., Lap., QINGDAO XINTIANFENG
Foops Co., Lrp., SuenzaoeN Bamwong Co., Lrp., YANTAT JINYAN
TrapiNg, Inc., JINING YiFa GarLIc PrRoDUCE Co., Lirp., JINAN FARMLADY
Traping Co., Lrp., and WEmranG HoNGQrao INTERNATIONAL LoGIsTICS
Co., Lrp., Consolidated Plaintiffs, v. Unitep Stares, Defendant,
SHENZHEN XINBODA INDUSTRIAL Co., Lrp., JINXIANG MERRY VEGETABLE
Co., Lrp., and CangsHAN QiNGsHUI VEGETABLE Foops Co., Lip.,
Defendant-Intervenors.

Before: Jane A. Restani, Judge
Consol. Court No. 14-00180

[Commerce’s final results of redeterminations in antidumping reviews sustained.]

Dated: September 19, 2017

Michael J. Coursey, John M. Herrmann, II, and Joshua R. Morey, Kelley Drye &
Warren, LLP, of Washington, DC, for plaintiffs.

Robert T. Hume, Hume & Associates, LLC, of Taos, NM, for consolidated plaintiffs
Hebei Golden Bird Trading Co., Ltd., Qingdao Xintianfeng Foods Co., Ltd., Shenzhen
Bainong Co., Ltd., Yantai Jinyan Trading, Inc., Jining Yifa Garlic Produce Co., Ltd.,
Jinan Farmlady Trading Co., Ltd., and Weifang Honggiao International Logistics Co.,
Ltd.

Yingchao Xiao and Jianquan Wu, Lee & Xiao, of San Marino, CA, for consolidated
plaintiff Chengwu County Yuanxiang Industry & Commerce Co., Ltd.

Richard P. Schroeder, Trial Attorney, Commercial Litigation Branch, Civil Division,
U.S. Department of Justice, of Washington, DC, for defendant. With him on the brief
were Chad A. Readler, Acting Assistant Attorney General, Jeanne E. Davidson, Direc-
tor, and Reginald T. Blades, Jr., Assistant Director. Of counsel on the brief was Khalil
N. Gharbieh, Attorney, Office of the Chief Counsel for Trade Enforcement & Compli-
ance, U.S. Department of Commerce.

Gregory S. Menegaz, J. Kevin Horgan, and Alexandra H. Salzman, deKieffer &
Horgan PLLC, of Washington, DC, for defendant-intervenor Shenzhen Xinboda Indus-
trial Co., Ltd.

John J. Kenkel, deKieffer & Horgan PLLC, of Washington, DC, for defendant-
intervenors Jinxiang Merry Vegetable Co., Ltd. and Cangshan Qingshui Vegetable
Foods Co., Ltd.

OPINION

Restani, Judge:

Before the court is the U.S. Department of Commerce (“Com-
merce”)’s Final Results of Second Redetermination Pursuant to Re-
mand, Consol. Ct. No. 14-00180, ECF No. 115-1 (“I18th AR Second
Remand Results”) concerning the eighteenth periodic administrative
review (“18th AR”) of the antidumping (“AD”) duty order on fresh
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garlic from the People’s Republic of China (“PRC”). See Antidumping
Duty Order: Fresh Garlic from the People’s Republic of China, 59 Fed.
Reg. 59,209 (Dep’t Commerce Nov. 16, 1994). Also before the court is
Commerce’s Final Results of Redetermination Pursuant to Remand,
Ct. No. 15-00179, ECF No. 74-1 (“19th AR Remand Results”) con-
cerning the nineteenth periodic administrative review (“19th AR”) of
the same AD order.! For the reasons stated below, Commerce’s 18th
AR Second Remand Results and 19th AR Remand Results are both
sustained.

BACKGROUND

I. Eighteenth Administrative Review

In its final results for the 18th AR, Commerce selected the Philip-
pines as the primary surrogate country for a valuation of the factors
of production (“FOPs”) to calculate normal value. See Fresh Garlic
From the People’s Republic of China: Final Results and Partial Re-
scission of the 18th Antidumping Duty Administrative Review;
2011-2012, 79 Fed. Reg. 36,721 (Dep’t Commerce June 30, 2014)
(“18th AR Final Results”); Issues and Decision Memorandum for the
Final Results of Antidumping Duty Administrative Review: Fresh
Garlic from the People’s Republic of China; 2011-2012 Administra-
tive Review at 5, 18th AR PD? 361 (June 23, 2014) (“18th AR 1&D
Memo”). The Philippines’ 2011 fresh garlic production, however, com-
prised just 0.04% of the world market, ranking it forty-forth in the
world. See Golden Bird SV Info. at Ex. 1 at 3, 18th AR PD 111 (June
26, 2013). As detailed in Fresh Garlic Producers Ass’n v. United
States, 121 F. Supp. 3d 1313, 1338-40 (CIT 2015) (“FGPA I’) and
Fresh Garlic Producers Ass’n v. United States, 180 F. Supp. 3d 1233,

! Commerce issued its 19th AR Remand Results in consolidated court number 15-00179.
That consolidated action was deconsolidated and the issues in the original complaint of that
case were consolidated under the instant consolidated court number 14-00180. See Order,
July 12, 2017, Consol. Ct. No. 14-00180, ECF No. 85.

2 The 18th AR covers the period of review (“POR”) from November 1, 2011 through October
31, 2012. Fresh Garlic From the People’s Republic of China: Preliminary Results and Partial
Rescission of the 18th Antidumping Duty Administrative Review; 2011-2012, 78 Fed. Reg.
77,653, 77,653 (Dep’t Commerce Dec. 24, 2013) (“Preliminary Results”). Commerce selected
Hebei Golden Bird Trading Co., Ltd. (“Golden Bird”) and Shenzhen Xinboda Industrial Co.,
Ltd. (“Xinboda”) as the mandatory respondents in the 18th AR. Id.

3 “18th AR PD” refers to the original public record index for consolidated court number
14-00180. See Public Record Index, Consol. Ct. No. 14-00180, ECF No. 24-3. “18th AR
Remand II PD” will refer to the second remand public record index for consolidated court
number 14-00180.” See Exhibit Remand Administrative Record Index, Consol. Ct. No.
14-00180, ECF No. 116-1. And “19th AR PD” refers to the public record index for court
number 15-00179, see Public Record Index, Ct. No. 15-00179, ECF No. 19-1, while “19th
AR Remand PD” refers to the remand public record index for court number 15-00179, see
Exhibit Public Record Index, Ct. No. 15-00179, ECF No. 75-1.
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124245 (CIT 2016) (“FGPA II”), the court twice rejected Commerce’s
determination that the Philippines is a “significant producer.”
Following the court’s second remand in FGPA II, Commerce re-
opened the administrative record for parties to propose new surrogate
countries and to comment on the existing surrogate countries, India
and Thailand. Reopening the Record at 1, 18th AR Remand II PD 2
(July 25, 2016). This decision came after two ex parte calls between
Commerce and counsel for the Fresh Garlic Producers Association
(“FGPA?”), which calls Commerce noted on the record in short, written
memoranda. Commerce Ex-Parte Mem., 18th AR Remand II PD 1
(July 22, 2016). In response to Commerce reopening the record, FGPA
submitted data for a new surrogate country, Ukraine, and Xinboda
updated the surrogate value data for India and Thailand. FGPA New
Factual Data, 18th AR Remand II PD 3-19 (July 29, 2016); Xinboda
Updated Factual Data, 18th AR Remand II PD 28-30 (Aug. 15, 2016).
Xinboda filed a mandamus petition with the court attempting to keep
the record closed, which petition the court denied. Fresh Garlic Pro-
ducers Ass’n v. United States, 190 F. Supp. 3d 1302, 1306-08 (CIT
2016). Subsequently, in its 18th AR Second Remand Results, Com-
merce selected Ukraine as the primary surrogate country, rejecting
Thailand and India. 18th AR Second Remand Results at 31.° Xinboda
now challenges Commerce’s decision to reopen the record, as well as
Commerce’s selection of Ukraine as the primary surrogate country.

II. Nineteenth Administrative Review

In the final results for the 19th AR, covering the POR from Novem-
ber 1, 2012 through October 31, 2013, the two mandatory respon-
dents, Golden Bird and Jinxiang Hejia Co., Ltd., received total AFA
rates of $4.71/kg. Fresh Garlic From the People’s Republic of China:
Final Results and Partial Rescission of the 19th Antidumping Duty
Administrative Review; 2012-2013, 80 Fed. Reg. 34,141, 34,141-42
(Dep’t Commerce June 15, 2015) (“19th AR Final Results”); Issues
and Decision Memorandum for the Final Results of Antidumping
Duty Administrative Review: Fresh Garlic from the People’s Republic
of China; 2012-2013 Administrative Review at 12, 19th AR PD 233

4 Commerce’s surrogate country selection is constrained by 19 U.S.C. § 1677b(c)’s require-
ment to use the “best available information” and to choose a country “at a level of economic
development comparable to that of the [nonmarket economy, that is a] . . . significant
producer(] of comparable merchandise.” 19 U.S.C. § 1677b(c) (emphasis added).

5 Commerce’s decision to use Ukraine as the primary surrogate country rather than the
Philippines changed Xinboda’s dumping margin from $1.82/kilogram (“kg”) to $2.19/kg. See
18th AR Final Results, 79 Fed. Reg. at 36,723; 18th AR Second Remand Results at 19.
Because the other mandatory respondent in the 18th AR, Golden Bird, received an Adverse
Facts Available (“AFA”) rate, Commerce based the separate rate for the 18th AR entirely on
Xinboda’s dumping margin. See 18th AR Final Results, 79 Fed. Reg. at 36,723.
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(June 5, 2015) (“19th AR I&D Memo”). As discussed in Shenzhen
Xinboda Industrial Co., Ltd. v. United States, 180 F. Supp. 3d 1305,
1321 (CIT 2016) (“Shenzhen Xinboda”), because the mandatory re-
spondents received AFA rates and volume data for the mandatory
respondents was not available, Commerce did not employ its usual
method of averaging the mandatory respondents’ rates to determine
the dumping margin for non-investigated separate rate companies,
which included Xinboda. See 19 U.S.C. § 1673d(c)(5); 19th AR I1&D
Memo at 7. Instead, Commerce calculated the separate rate for the
19th AR by using the separate rate of $1.82/kg from the prior AR, that
is, the 18th AR Final Results. 19th AR I1&D; Memo at 7; 18th AR Final
Results, 79 Fed. Reg. at 36,723. In Shenzhen Xinboda, the court
remanded Commerce’s use of the 18th AR’s separate rate to calculate
the 19th AR’s separate rate because Commerce had calculated the
18th AR’s rate using the rejected Philippines as the primary surro-
gate country. See Shenzhen Xinboda, 180 F. Supp. 3d at 1323. The
court instructed that “Commerce shall reconsider the separate rate
applied to Xinboda and the other non-examined companies [in the
19th AR], by either employing a different reasonable method to cal-
culate the separate rate, such as reopening the record to examine new
mandatory respondents, reopening the record to collect information
from which to calculate a reliable separate rate, or if it results in a
non-punitive rate for separate respondents, adjusting the separate
rate assigned based on the results of the remand pursuant to FGPA
II” Id. at 1324. On remand in the 19th AR, Commerce chose to
continue basing the separate rate on the 18th AR’s separate rate,
calculated by Commerce to be $2.19/kg. See 19th AR Remand Results
at 2; 18th AR Second Remand Results at 19. Xinboda now challenges
Commerce’s reliance on the 18th AR’s separate rate to calculate the
19th AR’s separate rate.

JURISDICTION AND STANDARD OF REVIEW

The court has jurisdiction pursuant to 28 U.S.C. § 1581(c). The
court upholds Commerce’s final results in an AD review unless it is
“unsupported by substantial evidence on the record, or otherwise not
in accordance with law/[.]” 19 U.S.C. § 1516a(b)(1)(B)(1).



90 CUSTOMS BULLETIN AND DECISIONS, VOL. 51, No. 40, OcToBEr 4, 2017

DISCUSSION
I. Eighteenth Administrative Review

A. Reopening the Record

In its 18th AR Second Remand Results, Commerce reopened the
record for the submission of new surrogate country data. 18th AR
Second Remand Results at 4-5, 20. Commerce justified this decision
by stating that the court had not prohibited Commerce from doing so,
and had considered the possibility of an expanded surrogate country
record in FGPA I and FGPA I1. Id. at 20. Commerce also stated that
it had given parties sufficient time to submit surrogate country data
and comment on other parties’ submissions. Id. at 20-21.

Xinboda continues to argue that Commerce’s decision to reopen the
18th AR’s record and accept the submission of new surrogate coun-
tries to value the FOPs was an abuse of discretion. Consol. P1. Shen-
zhen Xinboda Indus. Co., Ltd. Cmts. in Opp’n to U.S. Dep’t of Com-
merce’s Remand Redetermination 5-27, Consol. Ct. No. 14-00180,
ECF No. 127 (“Xinboda Cmts.”); Consol. Pl. Shenzhen Xinboda Indus.
Co., Ltd. Reply Cmts. in Opp’n to U.S. Dep’t of Commerce’s Remand
Redetermination 3—10, Consol. Ct. No. 14-00180, ECF No. 133 (“Xin-
boda Reply”). Xinboda argues that Commerce’s ex parte phone calls
with FGPA influenced its decision, and contends that Commerce did
not “need” to reopen the record because data for India and Thailand
existed on the record. Xinboda Cmts. at 11, 21-27. In addition, Xin-
boda states that reopening the record frustrates the finality of judicial
decisions. Id. at 19-20. Xinboda also contends that FGPA’s filing of
data from Ukraine was untimely, and that FGPA did not exhaust its
administrative remedies before submitting the information. Id. at 14.
Lastly, Xinboda argues that allowing Commerce to reopen the record
and ultimately calculate a higher dumping margin will have a chill-
ing effect on respondents’ willingness to challenge Commerce’s dump-
ing determinations because even though a respondent may be suc-
cessful before the court, it may ultimately receive a higher rate than
calculated in the final results. Id. at 19—20; Xinboda Reply at 8-9.

The government and FGPA respond that Commerce’s decision to
reopen the record was not arbitrary and capricious. Both parties
contend that the court explicitly mentioned the possibility of reopen-
ing the record in FGPA I and implicitly did so in FGPA II. Def.’s Resp.
to Cmts. Regarding Second Redetermination 9, Consol. Ct. No.
14-00180, ECF No. 132 (“Gov’t Resp.”); Pls.” Resp. to Def.-Intvr.’s
Cmts. on Remand Results 3—4, Consol. Ct. No. 14-00180, ECF No.
131 (“FGPA Resp.”). Next, the government and FGPA argue that
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Commerce’s ex parte phone conversations are not problematic be-
cause Commerce, in line with the applicable statutes and regulations,
made a public record of the conversations. Gov’t Resp. at 9; FGPA
Resp. at 4-5. The government further states that it is irrelevant
whether Commerce “needed” to reopen the record, given the existence
of Thai and Indian data, because Commerce has the discretion to
reopen the record. Gov’t Resp. at 15. In addition, the government
argues that permitting Commerce to reopen the record does not call
into question the finality of Commerce’s dumping determinations
because the court has the authority to forbid Commerce from reopen-
ing the record. Id. at 14-15. Lastly, the government contends that
neither timeliness nor exhaustion issues precluded FGPA from sub-
mitting data on Ukraine because Commerce requested the additional
information from parties, thus creating a new deadline. Id. at 12—-14.

Commerce properly exercised its discretion in deciding to reopen
the record. Reopening the record on remand is a matter largely left up
to Commerce’s discretion. See NTN Bearing Corp. of Am. v. United
States, 25 CIT 118, 124, 132 F. Supp. 2d 1102, 1107 (2001) (“As long
as the Court does not forbid Commerce from considering new infor-
mation, it remains within Commerce’s discretion to request and
evaluate new data.”); Laclede Steel Co. v. United States, 19 CIT 1076,
1078 (1995) (“Any decision to expand the administrative record upon
remand is well within [Commerce’s] discretion, absent express lan-
guage from the court barring such action.”); see also Nippon Steel
Corp. v. Int'l Trade Comm’n, 345 F.3d 1379, 1382 (Fed. Cir. 2003)
(“Whether on remand the Commission reopens the evidentiary re-
cord, while clearly within its authority, is of course solely for the
Commission itself to determine.”). There is no reason to set aside
Commerce’s decision on the facts here. As discussed below, the Thai
and Indian data that existed on record prior to Commerce reopening
the record suffered from significant flaws. Indeed, the court stated in
FGPA I that “[u]lpon remand, Commerce can decide to compile a
second list of potential surrogate countries,” and that “Commerce
may have to expand its surrogate country list to include other [mar-
ket economy] countries.” 121 F. Supp. 3d at 1340 n.17, 1342. The court
said nothing to the contrary in FGPA II. There, the court noted that,
in this case, “the significant producers are not closely economically
comparable and the chosen economically comparable countries may
not be significant producers.” FGPA II, 180 F. Supp. 3d at 1244.
Accordingly, the court is not now convinced that reopening the record
was beyond Commerce’s discretion.

None of Xinboda’s arguments to the contrary are persuasive. First,
the fact that Commerce reopened the record shortly after an ex parte
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phone call, although concerning, is not enough to invalidate Com-
merce’s decision. Commerce complied with its statutory duties re-
garding ex parte conversations and made a record of the phone calls,
detailing that Commerce discussed with FGPA’s counsel “the poten-
tiality of opening the record in this review.” Ex Parte Phone Call
Mem. at 1, 18th AR Remand II PD 1 (July 22, 2016); see 19 U.S.C. §
1677f(a)(3) (directing Commerce to maintain a record of ex parte
meetings). In addition, Xinboda’s finality concerns fall short because
the court has the authority to instruct Commerce not to reopen the
record, thus preventing endless reopening of the record. See NTN
Bearing, 25 CIT at 124, 132 F. Supp. 2d at 1107 (stating that Com-
merce has the discretion to request new data “[a]s long as the Court
does not forbid Commerce” from doing so). Furthermore, Xinboda’s
contention that FGPA’s submission of Ukrainian data was untimely
and that FGPA did not exhaust its administrative remedies fails
because Commerce invited the parties to submit surrogate country
data. Thus, the relevant deadlines were not those governing the
submission of data during the course of an administrative review, but
the deadlines set by Commerce when it made the invitation to submit
new surrogate data. See Elkay Mfg. Co. v. United States, Slip Op.
15-33, 2015 WL 1786940, at *3 (CIT Apr. 20, 2015) (rejecting a
similar argument because “[tlhe remand proceeding is being con-
ducted under the authority of this Court pursuant to statutory pro-
visions governing judicial review, not the provisions governing the
time limits for the agency’s conducting of the investigation prior to
the publication of the contested determination.”) (internal citations
omitted). FGPA’s submission of the Ukrainian data occurred within
these deadlines. See 19 C.F.R. § 351.301(c)(3)(i) (stating that “[a]ll
submissions of factual information to value factors of production . . .
are due no later than 30 days before the scheduled date of the
preliminary determination.”); Extending SV Deadline at 1, 18th AR
Remand II PD 20 (Aug. 3, 2016) (Commerce extending the deadline
for new surrogate value information to August 8, 2016); FGPA Re-
mand IT SV Submission at 1, 18th AR Remand II PD 3-19 (July 29,
2016) (FGPA submitting new surrogate value data on July 29, 2016);
Reopening the Record at 1, 18th AR Remand II PD 2 (July 25, 2016)
(Commerce reopening the record for parties “to propose new and
comment on existing surrogate country candidates and surrogate
values,” and setting a deadline of July 29, 2016 by which to do so).
Although the court recognizes the potentially chilling effect on
challenges to Commerce determinations that Commerce’s ability to
reopen the record and ultimately calculate a higher dumping margin
may have, this risk should not have been unknown to Xinboda given
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the court’s statements in FGPA I on the possibility of reopening the
record and Commerce’s discretion to do so. Xinboda cites no authority
for the proposition that when Commerce opens the record on remand
it must ultimately choose data favorable to the party who first won
before the court. Thus, the court will not overturn Commerce’s deci-
sion to reopen the record for surrogate country selection purposes.

B. Selection of Ukraine

Inits 18th AR Second Remand Results, Commerce selected Ukraine
as the primary surrogate country, rather than India or Thailand. 18¢h
AR Second Remand Results at 1. Commerce concluded that Ukraine
is economically comparable to the PRC, a significant producer of fresh
garlic, and that Ukraine offers the highest quality data. Id. at 7-9,
13-15. As for India, Commerce rejected it as a potential surrogate
country primarily because it is not economically comparable to the
PRC. Id. at 7, 23, 30.% Regarding Thailand, Commerce chose not to
use it, first, on the grounds that Thailand was not a significant
producer of fresh garlic during the POR. Id. at 8-9, 21-24. Commerce
reasoned that the court in FGPA II had stated that there were only
ten significant producers of garlic during the POR, and that because
Thailand was not in the top ten, it was not a significant producer. Id.
at 8, 23. In addition, Commerce noted that Ukraine had produced
twice as much garlic during the POR. Id. at 8-9. Second, Commerce
concluded that Thailand’s data was of an inferior quality to that of
Ukraine. Id. at 9-15, 24-30. Commerce found several faults with
Thailand’s data—Thailand’s garlic bulbs are smaller than those
grown in the PRC, Thailand’s data was not clearly exclusive of taxes
and duties, Thailand’s prices are for the entire garlic plant (including
stems and roots), and one of the four Thai data sets is for harvest
months only, a time of the year with high supply and, accordingly, low
prices. Id. at 11-12, 25—-26. Regarding the Ukrainian data, Commerce
rejected Xinboda’s central concern with the Ukrainian data—that
Ukrainian prices were aberrantly high during the POR. Id. at 13-15.
Commerce reasoned that world market prices in general were his-
torically high during that period, that Xinboda’s comparisons of
Ukrainian prices to world market prices were flawed, that Thai prices
were also outside the norm, and that higher Ukrainian prices likely
could be explained by Ukrainian garlic’s larger bulb size. Id. at 13-15,
27-28.

8 In addition, Commerce criticized the Indian data for being from “a single wholesale
market” rather than representing country-wide, farmgate prices. 18¢th AR Second Remand
Results at 29-30.
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Xinboda argues that Commerce’s selection of Ukraine as the pri-
mary surrogate country over Thailand and India is not supported by
substantial evidence. Xinboda Cmts. at 2, 21-32. First, Xinboda con-
tends that Thailand should have been selected as the primary surro-
gate country because, contrary to Commerce’s conclusions, Thailand
is a significant producer of fresh garlic and offers data superior to
Ukraine’s data. Id. at 26-28. Xinboda posits that Thailand is a sig-
nificant producer because Thailand’s production of fresh garlic is
above the world mean when the PRC is excluded, the court’s reference
to top ten producers in FGPA Il was meant merely to show that there
are a variety of significant producers available in this case, and
Commerce has selected a country with less garlic production than
Thailand as a surrogate country in subsequent ARs. Id. at 21-27.
Xinboda argues that Thailand’s data is superior to Ukraine’s princi-
pally because Ukraine’s prices during the POR were aberrantly high
vis-a-vis world market prices. Id. at 29.7 Second, Xinboda argues that
Commerce should alternatively have selected India as the primary
surrogate country over Ukraine because, although India was “less”
economically comparable to the PRC than other countries, India is
clearly a significant producer. Id. at 23-24.8

The government and FGPA respond that Commerce’s choice of
Ukraine as the primary surrogate country was supported by substan-
tial evidence. Gov’t Resp. at 15-24; FGPA Resp. at 6-9. The govern-
ment argues that Commerce correctly concluded that Thailand is not
a significant producer because Thailand was not a top ten world
producer nor close to being one, and because there is a relatively steep
drop-off in production after Ukraine, the tenth largest producer. Gov’t
Resp. at 16-20. In addition, the government and FGPA attack the
quality of the Thai data, primarily by stating that it is not specific to
the size of garlic bulb under review. Gov’t Resp. at 23; FGPA Resp. at
8. As for Ukraine, both parties state that Ukraine’s relatively high
prices can be explained by its large garlic bulb size, and that the lack
of a Ukrainian financial statement is irrelevant. Gov’t Resp. at 22-24;
FGPA Resp. at 8-9. Lastly, both parties argue that India is not a
suitable surrogate country because India is not economically compa-
rable and its data is not reflective of a country-wide average. Gov’t
Resp. at 24; FGPA Resp. at 9.

7 Xinboda also contends that no financial statement from Ukraine exists on the record, that
Thailand has a more specific and contemporaneous labor rate than Ukraine, and notes that
only one of the four Thai data sources was restricted to harvest months, and, regardless,
harvest-period data accurately mirrors the PRC’s high supply market. Xinboda Cmts. at
27-28, 31-32.

8 Xinboda also argues that India’s data is more specific than Ukraine’s data to the garlic
bulb size consumed by the mandatory respondent, Xinboda. Xinboda Cmts. at 31-32.
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“[TThe valuation of the [FOPs] shall be based on the best available
information regarding the values of such factors in a market economy
country or countries considered to be appropriate by [Commerce].” 19
U.S.C. § 1677b(c)(1)(B). In determining the best available informa-
tion, Commerce “shall utilize, to the extent possible, the prices or
costs of [FOPs] in one or more market economy countries that are (A)
at a level of economic development comparable to that of the nonmar-
ket economy country, and (B) significant producers of comparable
merchandise.” Id. § 1677b(c)(4). To decide between countries that fit
these requirements, Commerce typically looks to the following data
considerations: “(1) public availability, (2) product specificity, (3)
broad market average, (4) tax and duty exclusivity, and (5) contem-
poraneity of the data.” Fresh Garlic Producers Ass’n v. United States,
83 F. Supp. 3d 1330, 1337 (CIT 2015) (“FGPA 2015”). Furthermore,
Commerce is obligated to “establish[ ] antidumping margins as accu-
rately as possible.” Shakeproof Assembly Components, Div. of Il. Tool
Works, Inc. v. United States, 268 F.3d 1376, 1382 (Fed. Cir. 2001).
Accordingly, “Commerce’s practice is to reject ‘aberrational’ data that
does not reliably indicate the price a producer would have paid for the
input.” Peer Bearing Co.—Changshan v. United States, 752 F. Supp. 2d
1353, 1370 (CIT 2011).

Substantial evidence supports Commerce’s determination that
Ukraine offers the best available information. No party challenges
Commerce’s conclusion that Ukraine is both economically comparable
and a significant producer, nor could they.® India, meanwhile, is not
economically comparable, thus using it as a surrogate country “would
lead to a severe understatement of the surrogate values.” 18th AR
Second Remand Results at 23; FGPA New SV Data at Ex. 1 at 2-3,
18th AR Remand II PD 3 (July 29, 2016) (showing that India’s gross
national income (“GNI”) per capita in 2011 was $1,420, while the
PRC’s was $4,940); Office of Policy (“OP”) GNI Band List at Attach. at
2, 18th AR PD 78 (Apr. 9, 2013) (listing countries economically com-
parable to the PRC with a GNI per capita for 2011 of $2,210 to
$7,660). Given the existence of data from a country that is both a

9 Ukraine produced 171,900 metric tons of fresh garlic in 2011, which placed Ukraine in the
top ten countries for production. See Golden Bird SV Info at Ex. 1 at 1, 18th AR PD 111
(June 26, 2013). Excluding the PRC and India, Ukraine’s market share of world production
is 4.99%, far more than the Philippines’ 0.26%, which was Commerce’s previous surrogate
country option. Id. at 2—4; see Xinboda Cmts. at 25. Regarding economic comparability,
Ukraine’s gross national income (“GNI”) per capita for 2011 was $3,130, which is within the
Office of Policy (“OP”ys GNI band and comparable to the PRC’s GNI per capita of $4,940.
Office of Policy GNI Band List at Attach. at 1-2, 18th AR PD 78 (Apr. 9, 2013) (listing
economically comparable countries with a 2011 GNI per capita range of $2,210 to $7,660);
FGPA New SV Data at Ex. 1 at 2.



96 CUSTOMS BULLETIN AND DECISIONS, VOL. 51, No. 40, OcToBEr 4, 2017

significant producer of the subject merchandise and economically
comparable, Commerce properly rejected India.

The only remaining surrogate country option is Thailand. Com-
merce reasonably concluded, however, that Ukraine offers higher
quality data than Thailand.'® Xinboda’s central complaint with the
Ukrainian data is that it is aberrantly high vis-a-vis world market
prices. To this end, Xinboda provides a table of 2011 and 2012 fresh
garlic prices from “top world producers of garlic,” which Xinboda
argues is “thus most indicative of global average pricing.” Xinboda
Cmts. at 29-30; Xinboda Updated Factual Data at Ex. SV-5 at 7, 18th
AR Remand IT PD 28 (Aug. 15, 2016). In this table, Ukraine does have
the highest price in both years and Thailand a mid-range price.
Xinboda Cmts. at 30; Xinboda Updated Factual Data at Ex. SV-5 at 7.
But, Ukraine’s price is not so high in relation to the others as to be
unreliable. The mere fact a surrogate value is the highest on record
does not make that value aberrational. See Camau Frozen Seafood
Processing Imp. Exp. Corp. v. United States, 929 F. Supp. 2d 1352,
1356 n.9 (CIT 2013). As noted by Commerce, the 2012 Ukrainian
price in Xinboda’s comparison is only 14% higher than the second
highest price, and 17% higher than the third highest price. 18th AR
Second Remand Results at 28; see Xinboda Updated Factual Data at
Ex. SV-5 at 7, 18th AR Remand II PD 28 (Aug. 15, 2016).!! Xinboda
cites no case law in which the court has found such price differentials
to be indicative of aberrational prices, and indeed, the court has
generally been concerned only with much larger price differences. See
Xinjiamei Furniture (Zhangzhou) Co. v. United States, Slip Op.
13-30, 2013 WL 920276, at *1, *7 (CIT Mar. 11, 2013) (remanding
Commerce’s selection of a surrogate value that was three times
higher than the others on record); Peer Bearing Co.—Changshan v.
United States, 752 F. Supp. 2d 1353, 136974 (CIT 2011) (remanding
Commerce’s choice of a surrogate value four times higher than the
others on record, and remanding a different surrogate value when it

10 Thailand is also a less significant producer than Ukraine, having produced 75,589 metric
tons of fresh garlic in 2011, constituting 2.19% of the world market when the PRC and India
are excluded. Golden Bird SV Info at Ex. 1 at 1-4, 18th AR PD 111 (June 26, 2013). Because
the court concludes that substantial evidence supports Commerce’s determination that
Ukraine offers higher quality data than Thailand, the court does not decide whether
Thailand qualifies as a “significant producer.”

1 Commerce focused solely on the 2012 price, although the POR is November 1, 2011
through October 31, 2012. See Preliminary Results, 78 Fed. Reg. at 77,653; 18th AR Second
Remand Results at 28. If the countries’ average prices are weighted between the two months
in 2011 and ten months in 2012, Ukraine’s garlic price is 18% higher than the next highest
country (Russia) and 22% higher than the third highest country (Spain). See Xinboda
Updated Factual Data at Ex. SV-5 at 7, 18th AR Remand II PD 28 (Aug. 15, 2016). These
percentages also fail to present cause for concern.



97 CUSTOMS BULLETIN AND DECISIONS, VOL. 51, No. 40, OcToBer 4, 2017

was 60% higher than the rest); Mittal Steel Galati S.A. v. United
States, 31 CIT 1121, 1133-35, 502 F. Supp. 2d 1295, 1306-08 (2007)
(remanding a surrogate value selection choice that was ten times
higher than those of other countries).’* Neither are Xinboda’s other
concerns with using Ukraine as the primary surrogate country con-
vincing.'®

The Thai data, meanwhile, suffers from unique flaws that further
support Commerce’s conclusion that Ukraine’s data is superior to
that of Thailand. First, the Ukrainian garlic bulb'* data provides
prices for garlic bulbs that are more analogous in terms of bulb size to
those consumed by the PRC respondents than those produced in
Thailand. Record evidence indicates that Thai garlic bulbs are rela-
tively small, whereas Ukrainian and PRC garlic bulbs are both rela-
tively large.’® Second, as Commerce determined in the underlying

12 Furthermore, FGPA offered a price comparison of its own, relied on by Commerce, that
indicates Ukraine’s price is not extraordinarily high when compared to the world average.
FGPA made two comparisons for this purpose. First, it analyzed Ukraine’s price vis-a-vis
the average price of countries on the OP list, weighted two months for 2011, and ten months
for 2012. FGPA Remand Rebuttal Cmts. at 14, 18th AR Remand II PD 32 (Aug. 25, 2016);
18th AR Second Remand Results at 14. In this comparison, Ukraine’s price was 22.2% above
the average, while Thailand’s price was 49.4% below the average. FGPA Remand Rebuttal
Cmts. at 14; 18th AR Second Remand Results at 14. Second, FGPA compared Ukraine’s
price to the average price of market economy countries within the GNI band. FGPA
Rebuttal Cmts. at 15; 18th AR Second Remand Results at 14. In this analysis, Ukraine’s
price was 26.4% above the average, and Thailand’s price was 47.6% below the average.
FGPA Rebuttal Cmts. at 16; 18th AR Second Remand Results at 14. Although these
comparisons are likely less indicative of world market trends than Xinboda’s table indicat-
ing prices for significant producers, they further support Commerce’s conclusion.

13 Xinboda challenges the use of Ukraine as the primary surrogate country because Ukraine
has no financial statement on record and Thai labor statistics are more specific and
contemporaneous than Ukraine’s. Xinboda Cmts. at 31-32. Commerce’s selection of
Ukraine despite these deficiencies was reasonable in this case, however, given that “raw
garlic bulb is the most significant input because it accounts for the largest percentage of
[Normal Value].” See Decision Memorandum for the Preliminary Results of the 2011-2012
Antidumping Duty Administrative Review: Fresh Garlic from the People’s Republic of
China at 11, 18th AR PD 208 (Dec. 16, 2013) (“Prelim. 1&D Memo”). Additionally, as
Commerce noted in the 18th AR Second Remand Results, it is unlikely that the financial
ratios derived from the financial statements vary greatly between countries of similar
economic development. 18th AR Second Remand Results at 29.

14 As noted, “raw garlic bulb is the most significant input [of fresh garlic] because it accounts
for the largest percentage of [normal value].” See Prelim. I&D Memo at 11. In addition, the
parties do not dispute that the size of garlic bulbs apparently can influence prices. See, e.g.,
Fresh Garlic from the People’s Republic of China: Issues and Decision Memorandum for the
Final Results of the 13th Antidumping Duty Administrative and New Shipper Reviews and
Recission, In Part, the Antidumping Duty Administrative and New Shipper Reviews at 15,
A-570-831 (June 8, 2009), available at http://enforcement.trade.gov/frn/summary/pre/
E9-14358-1.pdf (stating that the “size of the garlic bulbs is given significant value in the
marketplace.”).

15 For this proposition, the government relies on FGPA’s citation to the seventeenth AR,
where evidence indicated that “the majority of garlic grown in Ukraine is large (i.e., 50-55
mm) and white, similar to the garlic produced in the PRC.” See Decision Memorandum for
the Preliminary Results of the 2010-2011 Antidumping Duty Administrative Review: Fresh
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final results of this administrative review and reiterates in the 18th
AR Second Remand Results, the Thai data is not clearly exclusive of
taxes and duties. See 18th AR I&D Memo at 10; 18th AR Second
Remand Results at 26. Xinboda does not here challenge that finding.
Third, one of the four Thai data sources only reports values for the
harvest months. See Xinboda Updated Factual Data at SV-1 at 1,
18th AR Remand IT PD 28 (Aug. 15, 2016); Golden Bird SV Info at Ex.
3 at Attach. 1, 18th AR PD 239 (Jan. 27, 2014). Commerce reasonably
concluded that data from these high supply, low-price months would
be less accurate than a data set reflective of the entire POR, even if
the PRC is also a high supply market. See 18th AR Second Remand
Results at 12; FGPA 2015, 83 F. Supp. 3d at 1340 (noting Commerce’s
preference for contemporaneous data). Given these concerns, and
Commerce’s reasonable conclusion that the Ukrainian data is not
aberrantly high, Commerce’s selection of Ukraine as the primary
surrogate country for calculating normal value in the 18th AR is
supported by substantial evidence.

II. Nineteenth Administrative Review

In its 19th AR Remand Results, Commerce chose to continue using
the separate rate from the 18th AR to calculate the dumping margin
for the non-examined separate rate companies in the 19th AR, in-
cluding Xinboda. See 19th AR Remand Results at 26, 40-42. Com-
merce cited the court’s instruction in Shenzhen Xinboda that Com-
merce could use the 18th AR rate “if it results in a non-punitive rate
for separate respondents.” Id. at 15, 41-42. In response to Xinboda’s
request that Commerce use Ukrainian garlic bulb surrogate data
from the 19th POR rather than the 18th POR, Commerce stated that
mixing a surrogate value data set from the 19th POR with “Xinboda’s
factors of production and U.S. prices from the 18th POR . . . would not
result in a reliable antidumping duty margin.” Id. at 41.

Xinboda argues that Commerce should not have used the 18th AR’s
rate to set the rate of the non-examined separate rate companies in

Garlic from the People’s Republic of China at 11, A-570-831 (Dec. 3, 2012), available at
http:/enforcement.trade.gov/frn/summary/prc/2012—-29986—1.pdf. Thai garlic, however, ap-
pears to generally be significantly smaller. See FGPA Cmts. on SV Selection at 6-7, Ex. T-2
at 3, 18th AR PD 116-49 (June 28, 2013) (showing that Thailand’s government reports
statistics for garlic bulbs generally ranging from 15-35mm). Xinboda does not challenge
that these countries generally grow these sizes of garlic, but instead argues that the
Ukrainian and Thai data report prices “for all fresh garlic, regardless of size.” Xinboda
Cmts. at 32. Although this appears true, Commerce reasonably assumed that prices from
those countries will reflect prices for the bulb sizes generally grown in those countries, even
if some other size bulbs are also grown in each country.

16 As discussed above, based on its investigation of Xinboda, who was a mandatory respon-
dent in the 18th AR, Commerce initially calculated the 19th AR separate rate to be $1.82/kg,
see 18th AR Final Results, 79 Fed. Reg. at 36,723, and after remand in the 18th AR,
determined the rate to be $2.19/kg, see 18th AR Second Remand Results at 19.
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the 19th AR. Pl. Shenzhen Xinboda Indus. Co., Ltd.’s Cmts. in Opp’n
to Remand Results 1-3, Ct. No. 15-00179, ECF No. 78 (“Xinboda 19th
AR Cmts.”). Xinboda first supports this position by noting that, at the
time of Commerce’s decision, the 18th AR’s rate was not a final rate.
Id. at 1-2. Second, Xinboda posits that the 18th AR’s rate is punitive
because, as argued above by Xinboda, Ukraine’s garlic prices in the
18th POR were aberrantly high. Id. at 2.'7 Lastly, Xinboda argues
that Commerce should have used 19th POR-contemporaneous Ukra-
nian data to value the garlic bulb input because the bulb is the most
critical surrogate value, Commerce can easily update the bulb price,
and doing so “would make the margin contemporaneous and more
representative of garlic prices” for the 19th POR. Id. at 2.18

The government and FGPA respond that Commerce reasonably
chose to base the 19th AR’s separate rate on that of the 18th AR. The
government argues that Commerce need not have waited for the
court to sustain the 18th AR’s rate before using it in the 19th AR
because the court explicitly permitted Commerce to use the 18th AR’s
rate if it was not punitive. Def.’s Resp. to Cmts. Regarding Remand
Redetermination and Mot. to Strike Extra-Record Exs. at 31, Ct. No.
15-00179, ECF No. 82 (“Gov’t 19th AR Resp.”). In addition, the
government and FGPA submit that using a surrogate value that is
contemporaneous with neither the FOPs used by Xinboda in the 18th
AR, when it was a mandatory respondent, nor with Xinboda’s sales
prices from the 18th AR, would lead to a distorted and unreliable
dumping margin. Def.-Intvr.’s Resp. to Cmts. on Remand Results at
7-8, Ct. No. 15-00179, ECF No. 84 (“FGPA 19th AR Resp.”); Gov’t
19th AR Resp. at 31.

17 Because the court today sustains Commerce’s calculation of the 18th AR’s separate rate,
this argument fails.

18 Xinboda also argues that Commerce unreasonably failed to select Xinboda as a manda-
tory or voluntary respondent. Xinboda 19th AR Cmts. at 3—-5. As Xinboda acknowledges,
and FGPA and the government point out, the court has already concluded that Commerce
properly declined to investigate Xinboda because of Xinboda’s failure to exhaust its admin-
istrative remedies. See Shenzhen Xinboda, 180 F. Supp. 3d at 1317-20; Xinboda 19th AR
Cmts. at 3; Def. Intvrs.” Resp. to Cmts. on Remand Results 7, Ct. No. 15-00179, ECF No. 84
(“FGPA 19th AR Resp.”); Def.’s Resp. to Cmts. Regarding Remand Redetermination and
Mot. to Strike Extra-Record Exs. 32, Ct. No. 15-00179, ECF No. 82 (“Gov’t 19th AR Resp.”).
Accordingly, the court will not reconsider this matter. See Intergraph Corp. v. Intel Corp.,
253 F.3d 695, 697 (Fed. Cir. 2001) (“The doctrine of law of the case generally bars retrial of
issues that were previously resolved.”). Xinboda also contends that Commerce should have
selected an additional mandatory respondent in the 19th POR, even if it were not Xinboda.
Xinboda Cmts. at 4-5. Xinboda did not directly advance this argument in its initial
challenge to the 19th AR Final Results, however, thus Xinboda waived the argument and
the court will not now consider the matter. See generally Pl. Shenzhen Xinboda Indus. Co.,
Ltd. Mem. in Supp. of Mot. for J. on the Agency R., Ct. No. 15-00179, ECF No. 31.
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“To determine the dumping margin for non-mandatory respondents
in [non-market economy] cases (that is, to determine the ‘separate
rates’ margin), Commerce normally relies on the ‘all others rate’
provision of 19 U.S.C. § 1673d(c)(5).” Amanda Foods (Vietnam) Ltd. v.
United States, 33 CIT 1407, 1417, 647 F. Supp. 2d 1368, 1379 (2009).
The separate rate under § 1673d(c)(5) is “typically . . . calculated by
averaging the rates of the individually examined exporters.” Alber-
marle Corp. & Subsidiaries v. United States, 821 F.3d 1345, 1348
(Fed. Cir. 2016). But, if the individually examined exporters’ dumping
margins were established based on facts available, as here, Com-
merce “may use any reasonable method” to set the separate rate. 19
U.S.C. § 1673d(c)(5); see Amanda Foods, 33 CIT at 1418, 647 F. Supp.
2d at 1379. As explained by the authoritative Statement of Adminis-
trative Action (“SAA”), “[t]he expected method in such cases will be to
weight-average . . . margins determined pursuant to the facts avail-
able.” Uruguay Round Agreements Act, Statement of Administrative
Action, H.R. Rep. No. 103-316, vol. 1, at 873 (1994), reprinted in 1994
U.S.C.C.A.N. 4040, 4201; see Albermarle, 821 F.3d at 1352 n.5. If,
however, volume data is unavailable or the method “would not be
reasonably reflective of potential dumping margins for non-
investigated exporters,” then Commerce may use “other reasonable
methods” to determine the separate rate. SAA at 4201; see Alber-
marle, 821 F.3d at 1352. Commerce must strive to make the dumping
margin as accurate and as current with the POR as possible. See
Albermarle, 821 F.3d at 1356; Yangzhou Bestpak Gifts & Crafts Co. v.
United States, 716 F.3d 1370, 1379 (Fed. Cir. 2013).

Commerce’s use of the 18th AR’s separate rate to calculate the 19th
AR’s separate rate was reasonable in this case. First, Commerce’s
selection of a rate that was not yet final is not an unscalable barrier.
As the government and FGPA note, the court explicitly said that
Commerce could use the 18th AR’s rate as long as it resulted in a
non-punitive rate. See Shenzhen Xinboda, 180 F. Supp. 3d at 1324.
Although this is a unique case, Xinboda cites to no authority to
support its position here. The problem is not using a non-final rate,®
but using a rate that is improperly calculated, which is why the court
remanded Commerce’s selection of the 19th AR’s rate in Shenzhen
Xinboda. See id. Second, Commerce reasonably declined Xinboda’s
request to insert the 19th AR’s Ukrainian garlic bulb price into its
calculation of the 18th AR’s separate rate, for purposes of determining
the 19th AR’s separate rate. Granted, the 2013 Ukrainian garlic price

19 Obviously, using a rate from a different proceeding has the potential for creating prob-
lems. This is not optimal, but can be dealt with, as this case demonstrates. This is just one
of the myriad of complications stemming from Commerce’s refusal to expand the number of
examined respondents.
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put forth by Xinboda is more current with the POR for the 19th AR
(November 31, 2012—October 31, 2013) than the 2011 and 2012 prices
used in the 18th AR, and the 2013 price is 38% lower than the 2012
price. See Xinboda Draft Remand Comments at Attach. 1, 19th AR
Remand PD 25 (Apr. 25, 2017). But, using the updated garlic bulb
price would not necessarily result in a more accurate dumping mar-
gin. It is possible that Xinboda’s use of the FOPs during the 19th POR
or Xinboda’s U.S. sales, neither of which exist on the record in the
19th AR, see 19th AR 1&D Memo at 10-11, changed during the 19th
POR such that using Xinboda’s preferred method would be less accu-
rate than simply leaving the 18th AR’s rate intact. Furthermore,
there is no other record evidence indicating that Xinboda’s dumping
margin in the 19th AR was lower than in the 18th AR, when Xinboda’s
rate was individually determined, such as de minimis rates for the
mandatory respondents in the 19th AR. Accordingly, Commerce rea-
sonably decided to apply the 18th AR’s separate rate of $2.19/kg to the
separate rate companies of the 19th AR.

CONCLUSION

For the foregoing reasons, the court sustains Commerce’s 18th AR
Second Remand Results and 19th AR Remand Results. Judgment will
enter accordingly.

Dated: September 19, 2017
New York, New York
/S/ Jane A. Restani
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OPINION

Kelly, Judge:

Before the court are Plaintiff's motion for summary judgment and
Defendant’s motion for reconsideration of the court’s prior opinion,
Irwin Indus. Tool Co. v. United States, 41 CIT __, 222 F. Supp. 3d
1210 (2017) (“Irwin Indus. Tool Co.”). See Pl.’s Mot. Summary J., May
8, 2017, ECF No. 53; Def’s Resp. Opp’n Pl.’s Mot. Summary J. and
Def.’s Mot. Reconsideration, Jun. 7, 2017, ECF No. 57. For the rea-
sons that follow, Plaintiff’s motion for summary judgment is granted
and Defendant’s motion for reconsideration is denied.

BACKGROUND

The court assumes familiarity with the facts of this case as dis-
cussed in the previous opinion, see Irwin Indus. Tool Co., 41 CIT at __,
222 F. Supp. 3d at 1213-15, and here recounts the facts relevant to
the court’s review of the pending motions for summary judgment and
reconsideration.

This case involves the classification of five styles of Plaintiff’s hand
tools.! Plaintiff, Irwin Industrial Tools, is the importer of record of the
subject hand tools in the 46 subject entries. Am. Compl. ] 3, 7, May
4, 2015, ECF No. 13. United States Customs and Border Protection
(“CBP” or “Customs”) liquidated the subject entries under subhead-
ing 8204.12.00, Harmonized Tariff Schedule of the United States
(2013) (“‘HTSUS”),? a category covering “hand-operated spanners and
wrenches . . .: Adjustable, and parts thereof.” Id. Plaintiff timely filed
14 administrative protests challenging CBP’s classification of the
subject merchandise. Id. at 9. CBP denied Plaintiff’s protests. Id.

» «

! The five styles of hand tools are “large jaw locking pliers,” “curved jaw locking pliers,”
“long nose locking pliers with wire cutter,” “curved jaw locking pliers with wire cutter,” and
“straight jaw locking pliers.” Pl.’s 56.3 Statement of Undisputed Material Facts ] 33, 42,
52, 57, 65,79, May 8, 2017, ECF No. 53 (“Pl.’s 56.3 Statement”); Def’s Resp. PL.’s Rule 56.3
Statements of Undisputed Material Facts ]9 33, 42, 52, 57, 65, 79, Jun. 7, 2017, ECF No.
57 (“Def’s 56.3 Statement”). Although the Amended Complaint indicated that only four
styles of locking hand tools were at issue in this case, not including “straight jaw locking
pliers,” Am. Compl. § 17, May 4, 2015, ECF No. 13, the chart of the models of subject
merchandise that Plaintiff provided in its motion for summary judgment includes five styles
of locking pliers, including straight jaw locking pliers. See Pl.’s 56.3 Statement {J 33, 65.
Defendant admitted the contents of this chart as undisputed fact. De