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OPINION AND ORDER

Barnett, Judge:

ABB, Inc. (“Plaintiff” or “ABB”) and Hyosung Corporation (“Hyo-
sung”) each challenge certain aspects of the final results of the U.S.
Department of Commerce’s (“Commerce”) second administrative re-
view of the antidumping duty order on large power transformers from
the Republic of Korea for the period of review (“POR”) August 1, 2013,
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to July 31, 2014 (“POR 2”).! Large Power Transformers from the
Republic of Korea, 81 Fed. Reg. 14,087 (Dep’t Commerce March 16,
2016) (final results of antidumping duty admin. review; 2013-2014)
(“Final Results”), CJA 1; PJA 1; PR 205; ECF No. 73-1; and accom-
panying Issues and Decision Mem., A-580-867 (Mar. 8, 2016) (“I&D
Mem.”), CJA 2; PJA 2; PR 198; ECF No. 73-1.

ABB argues that “Commerce failed to deduct U.S. commission ex-
penses from constructed export price (‘CEP’) and instead added the
U.S. commission expense to normal value,” and that it “improperly
granted both respondents a commission offset to normal value” for
commissions on U.S. sales incurred in the United States. Confidential
Pl’s Mem. of Law in Supp. of Mot. for J. on the Agency R. (“ABB’s
MJAR?”) at 2, ECF No. 41-2. ABB also argues that “Commerce failed
to cap the revenues [Hyundai Heavy Industries Co., Ltd. and Hyun-
dai Corporation USA (collectively, “Hyundai”)] included in its gross
unit prices for subject merchandise for sales-related services that
were separately purchased by the customer by the amount of the
related expenses incurred by Hyundai on those services” and, as a
result, Hyundai’s constructed export price is “overstated” and its
dumping margin is “understated.” Id. at 4. Defendant has requested
remand on the issues raised by ABB. Def.’s Resp. to Pl.’s Rule 56.2
Mots. for J. Upon the Agency R. (“Def.’s Resp.”) at 11-12, ECF No. 50;
see also Def’s Suppl. Mem. Addressing Standard for Voluntary Re-
mand (“Def.’s Suppl. Br.”), ECF No. 79.

Hyosung argues that “Commerce’s decision to use Hyosung’s re-
ported Korean domestic inland freight expenses as the [] cap for [its]
reported inland freight revenue, when that revenue was made up
primarily of U.S. inland freight revenue” is unsupported by substan-
tial evidence and not in accordance with law. Confidential Mem. in
Supp. of Consol. Pl. Hyosung’s Rule 56.2 Mot. for J. Upon the Agency
R. (“Hyosung’s MJAR”) at 10, ECF No. 40-2. Defendant argues that
Commerce’s decision to cap Hyosung’s inland freight revenue by its
domestic inland freight expenses is supported by substantial evidence
and otherwise in accordance with law. Def’s Resp. at 12-16.

The motions are fully briefed and the court heard oral argument on
August 1, 2017. See Docket Entry, ECF No. 83. For the reasons
discussed below, the court grants Defendant’s request to remand the

! The administrative record for this case is divided into a Public Administrative Record
(“PR”), ECF No. 27-3, and a Confidential Administrative Record (“CR”), ECF No. 27-4.
Parties further submitted joint appendices containing record documents cited in their
briefs. See Public Joint Appendix (“PJA”), ECF No. 74; Confidential Joint Appendix (“CJA”),
ECF No. 73. Citations are to the confidential joint appendix unless stated otherwise.
Additionally, the court requested complete versions of certain record documents for which
parties had only submitted selected pages in the joint appendices. These are cited sepa-
rately as they appear in this opinion
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issues raised by ABB, and sustains Commerce’s determination with
respect to Hyosung’s inland freight revenue cap.

JURISDICTION AND STANDARD OF REVIEW

The court has jurisdiction pursuant to § 516A(a)(2)(B)(iii) of the
Tariff Act of 1930, as amended, 19 U.S.C. § 1516a(a)(2)(B)(iii)(2012),2
and 28 U.S.C. § 1581(c) (2012).

The court will uphold an agency determination that is supported by
substantial evidence and otherwise in accordance with law. 19 U.S.C.
§ 1516a(b)(1)(B)(1). “Substantial evidence is ‘such relevant evidence
as a reasonable mind might accept as adequate to support a conclu-
sion.” Huaiyin Foreign Trade Corp. (30) v. United States, 322 F.3d
1369, 1374 (Fed. Cir. 2003) (quoting Consol. Edison Co. v. NLRB, 305
U.S. 197, 229 (1938)). It “requires more than a mere scintilla,” but
“less than the weight of the evidence.” Nucor Corp. v. United States,
34 CIT 70, 72, 675 F. Supp. 2d 1340, 1345 (2010) (quoting Altx, Inc. v.
United States, 370 F.3d 1108, 1116 (Fed. Cir. 2004)). In determining
whether substantial evidence supports Commerce’s determination,
the court must consider “the record as a whole, including evidence
that supports as well as evidence that ‘fairly detracts from the sub-
stantiality of the evidence.” Nippon Steel Corp. v. United States, 337
F.3d 1373, 1379 (Fed. Cir. 2003) (quoting A¢l. Sugar, Ltd. v. United
States, 744 F.2d 1556, 1562 (Fed. Cir. 1984)). However, that a plaintiff
can point to evidence that detracts from the agency’s conclusion or
that there is a possibility of drawing two inconsistent conclusions
from the evidence does not preclude the agency’s finding from being
supported by substantial evidence. Matsushita Elec. Indus. Co. v.
United States, 750 F.2d 927, 933 (Fed. Cir. 1984) (citing Consolo v.
Fed. Mar. Comm’n, 383 U.S. 607, 619-20 (1966)). The court may not
“reweigh the evidence or . . . reconsider questions of fact anew.”
Downhole Pipe & Equip., L.P. v. United States, 776 F.3d 1369, 1377
(Fed. Cir. 2015) (quoting Trent Tube Div., Crucible Materials Corp. v.
Avesta Sandvik Tube AB, 975 F.2d 807, 815 (Fed. Cir. 1992)); see also
Usinor v. United States, 28 CIT 1107, 1111, 342 F. Supp. 2d 1267, 1272
(2004) (citation omitted) (the court “may not reweigh the evidence or
substitute its own judgment for that of the agency.”).

Separately, the two-step framework provided in Chevron, U.S.A.,
Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 842-45 (1984),
guides judicial review of Commerce’s interpretation of the antidump-

2 All further citations to the Tariff Act of 1930, as amended, are to Title 19 of the U.S. Code,
2012 edition, and all references to the United States Code are to the 2012 edition, unless
otherwise stated.
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ing and countervailing duty statutes. See Nucor Corp. v. United
States, 414 F. 3d 1331, 1336 (Fed. Cir. 2005).

DISCUSSION

I. Defendant’s Remand Request

Defendant requests that the court remand Commerce’s determina-
tion with respect to two issues: (1) Commerce’s treatment of Hyun-
dai’s and Hyosung’s (collectively “respondents”) U.S. commissions,
and (2) Commerce’s treatment of Hyundai’s sales related revenue.
Def’s Resp. at 11-12; Def.’s Suppl. Br. at 2-3. ABB supports Defen-
dant’s request, see generally Confidential Pl.’s Reply Br. (“ABB’s Re-
ply”), ECF No. 71, but both respondents oppose the remand request.?

When an agency determination is challenged in the courts, the
agency may “request a remand (without confessing error) in order to
reconsider its previous position” and “the reviewing court has discre-
tion over whether to remand.” SKF USA Inc. v. United States, 254
F.3d 1022, 1029 (Fed. Cir. 2001) (citations omitted). Remand is ap-
propriate “if the agency’s concern is substantial and legitimate,” but
“may be refused if the agency’s request is frivolous or in bad faith.” Id.

Commerce’s concerns are substantial and legitimate. In its motion
for judgment on the agency record, ABB argues that Commerce im-
properly added U.S. commission expenses to normal value when it
should have deducted them from the CEP, and improperly granted to
both respondents commission offsets to normal value for commissions
on U.S. sales incurred in the United States. ABB’s MJAR at 2. Ref-
erencing Commerce’s remand redetermination in the first adminis-
trative review of the antidumping duty order on LPT’s from Korea,*
Defendant acknowledges that Commerce recently has reconsidered
its practice on U.S. commissions and explains that it seeks remand to
“reconsider whether it is acting consistently with respect to U.S.
commission expenses in this case.” Def.’s Suppl. Br. at 2-3. Commerce
has a substantial and legitimate interest in ensuring that its deter-
minations reflect its practice regarding U.S. commission expenses.
See SKF USA Inc., 254 F. 3d at 1029. Therefore, even though each
administrative review is a separate proceeding, and the records may

3 Respondents did not have an opportunity to brief their response to Defendant’s request.
However, at oral argument Hyundai spoke for both Parties in opposition to the remand
request.

4 This remand redetermination is the subject of separate litigation before this court. See
generally ABB v. United States, Court No. 15-00108.
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differ between the two administrative reviews, remand is appropri-
ate.” See id.

Separately, ABB argues that Commerce erred when it “failed to cap
revenues included by Hyundai in gross unit price for [certain] sales-
related services . . . by the expenses associated with those services,”
and that this is contrary to Commerce’s established practice of cap-
ping service-related revenues at the amount of the corresponding
expense. ABB’s MJAR at 31-35. ABB maintains that “the record
demonstrates that Hyundai improperly included revenues in excess
of related expenses in gross unit price,” such that Commerce’s deci-
sion is not supported by substantial evidence. Id. at 35-45 (capital-
ization omitted). Defendant requests remand on this issue so that
Commerce may evaluate its revenue capping practice and ensure that
its application of this practice is consistent with respect to both
respondents. Def’s Response at 12.° The court agrees that in articu-
lating a desire for consistent treatment with respect to both respon-
dents, Defendant has identified a concern that is substantial and
legitimate. It is within the court’s discretion to grant remand when
appropriate, as it is here. See SKF USA Inc., 254 F. 3d at 1029.

II. The Cap on Hyosung’s Inland Freight Revenue

Hyosung challenges Commerce’s decision to cap Hyosung’s reported
inland freight revenue by Hyosung’s reported domestic (i.e., within
Korea) inland freight expense. See generally Hyosung’s MJAR.

Hyosung reported inland freight revenue in a field it labelled “RE-
V_INLFT” and described that data field as freight revenue “plant to
port.” Id. at 4; see also Def’s Resp. at 13 (citing Hyosung’s June 8,
2015 Supp. Questionnaire Resp. at Ex. S-18, CJA 16; CR 185-186;

5 At oral argument and in briefing before the court, Hyundai expressed concern that remand
will complicate the legal issues before the court because the court has yet to rule on
Commerce’s treatment of U.S. commissions issue in the first administrative review remand
redetermination, and because it would only allow Commerce to apply factors that are
incorrect and issue a determination that is contrary to law. See Def.Intervenor’s Mot. to
Stay Proceedings Pending Resolution of the Commission Offset Issue at 5, ECF No. 61. In
a separate opinion issued concurrently with this opinion, the court is affirming Commerce’s
treatment of U.S. commission expenses in the first administrative review. ABB Inc. v.
United States, 41 CIT ___, Slip Op. 17-137 (Oct. 10, 2017). Moreover, Commerce has
articulated a substantial and legitimate interest in making its remand request and, as such,
remand is appropriate.

8 Hyundai again registered its concerns at oral argument, namely that Commerce may be
requesting a remand so that it may apply an allegedly new practice relating to the
identification of service-related revenue that it developed for the first time in the third
administrative review, currently on appeal before this court. See Hyundai Heavy Industries
Co., Ltd. v. United States, Court No. 17-00054. Here, however, Commerce has requested
remand in order to ensure that its revenue capping practice is consistent with respect to
both respondents; anything beyond that is conjecture. As with the earlier issue, Commerce’s
interest in providing consistent treatment to both respondents is substantial and legitimate
and, as such, remand is appropriate.



150 CUSTOMS BULLETIN AND DECISIONS, VOL. 51, No. 44, NoveMBER 1, 2017

PJA 16; PR 137; ECF No. 73-2; Hyosung Aug. 3, 2015 Third Supp.
Sales Questionnaire Resp. at Ex. S-10, CJA 17; CR 227; PJA 17; PR
157; ECF No. 73-2 (identifying the REV_INLFT field as “Freight
Revenue — Plant to Port”)). In the preliminary results, Commerce
made deductions “[i]ln accordance with section 772(c)(2) of the Act[,19
U.S.C. § 1677a(c)(2)], and where appropriate, [] from the starting
price for certain movement expenses, including [domestic (i.e., Ko-
rean)] inland freight . . . [and] U.S. inland freight.” Analysis of Data
Submitted by Hyosung Corp. in the Prelim. Results of the 2013—2014
Admin. Review of the Antidumping Duty Order on Large Power
Transformers from the Republic of Korea (Dep’t Commerce Aug. 31,
2015) (“Prelim. Mem. - Hyosung”) at 11, CJA 24; CR 239; PJA 24; PR
169; ECF No. 73-3 (proprietary prelim. mem. for Hyosung). Com-
merce capped Hyosung’s reported inland freight revenue by its do-
mestic inland freight expenses. Id. at 4 (“Consistent with [Com-
merce’s] normal practice, we have capped sales-related revenues to
offset directly associated sales expenses (i.e., with respect to fields
... DINLFTPU/REV_INLFT.”). Thus, Commerce used the data re-
ported by Hyosung in the field DINLFTPU (i.e., domestic inland
freight expense to port in Korea) to cap the freight revenue reported
in REV_INLFT. See Case Br. of Hyosung Corp. (“Hyosung Case Br.”)
at 4-5, CJA 31; CR 259; PJA 31; PR 184; ECF No. 73-3.

In its administrative case brief, Hyosung first argued that Com-
merce should not cap its expense revenue amounts, but that if it
continued to do so, it should “revise its programming language so that
the inland freight expenses incurred in the United States are also
included in the pool of expenses included in the cap.” Id. at 5. Hyo-
sung sought to persuade Commerce that it should include U.S. inland
freight expenses with domestic inland freight expenses in the cap,
explaining that Hyosung and its customers negotiate both the domes-
tic inland freight and the terms for delivery to the U.S. location. Id. at
5.” Hyosung argued that the record demonstrated that its reported
inland freight revenue amounts were tied to its U.S. inland freight
expenses. Id. at 5—6. To this assertion, Hyosung appended a footnote
in which it suggested that Commerce’s decision to use domestic in-
land freight expense alone as the cap “may have been the result of

" Hyosung references a transaction identified as SEQU 21. Hyosung Case Br. at 6 n.6 (citing
Hyosung’s May 11, 2015 Supp. Questionnaire Resp. (“Hyosung’s May 11 SQR”) at Ex.
SA-7-D, CJA 12; CR 109-112; PJA 12; PR 101; ECF No. 73-2). Hyosung argued that the
“invoice to the customer for this sale includes a single line for freight, and the customer’s
purchase order specifies a delivery point in [[ 11...[as well as] [[ 1I,” and it
“stipulates that [[ 11.” Id. at 6. Hyosung contended this meant that
“freight charges at issue relate primarily to the freight incurred in the United States, and
not only to the minimal inland freight expenses incurred in Korea.” Id.
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confusion caused by the variable labels listed in Hyosung’s database
summaries.”® Id. at 6 n.5.

In the Final Results, Commerce continued to cap Hyosung’s inland
freight revenue by its domestic inland freight expenses, noting that
the record demonstrated a direct relationship between Hyosung’s
reported freight revenue and its domestic inland freight expenses,
and that Hyosung itself “linked the inland freight revenue directly to
the underlying expense, which is domestic inland freight from Hyo-
sung’s plant to port of exportation.” 1&D Mem. at 24 nn.108-109.
Commerce determined that the record did not link Hyosung’s U.S.
inland freight expense to its reported inland freight revenue and that
it would not “permit respondents to expand the expense fields to
include revenue offsets for expenses that did not generate the rev-
enue.” Id.

Following the Final Results, Hyosung made ministerial error alle-
gations, claiming it had “confirmed to [Commerce] that any identifi-
cation of the freight revenue amounts being associated with freight
from the factory to the port was an inadvertent labeling error in
preparing the database summary sheets and databases in its submis-
sions.” Large Power Transformers from the Republic of Korea: Min-
isterial Error Allegations (“Hyosung Ministerial Error”) at 4-5, CJA
41; CR 279; PJA 41; PR 206; ECF No. 73—4 (citing Hyosung Case Br.
at 6 n.5). It also alleged that Commerce ignored record evidence that
the inland freight revenue field included U.S. inland freight revenue.
Id. at 5-8. Hyosung argued that Commerce based the Final Results
on this single labeling error that was contradicted by the record. Id.
at 7. Hyosung also pointed to the documents provided regarding two
sample sales in support of its position.® Id. at 5-7.

In the Amended Final Results, Commerce referred to the I1&D
Memo, noting that the record did not link U.S. inland freight expense
to Hyosung’s reported inland freight revenue and that Hyosung had
itself linked the inland freight revenue to the underlying expense;
therefore, the adjustment was methodological in nature and there
was no ministerial error. Ministerial Error Mem. for the Am. Final

8 The footnote read: “Hyosung believes [Commerce’s] preliminary decision to treat
DINLFTPU alone as the revenue cap may have been the result of confusion caused by the
variable labels listed in Hyosung’s database summaries. Specifically, Hyosung’s SAS data-
base print out and file description materials included the label ‘Freight Revenue plant to
Port.” Although this variable label nominally identifies the revenue as associated with plant
to port shipments, this label was for informational purposes and merely identified one
component of the freight revenue. As discussed above, the record makes clear that the
inland freight revenue refers to transportation to the customer’s site and is not limited to
transport to the Korean port from the factory.” Hyosung Case Br. at 6 n.5 (internal citation
omitted).

9 Specifically, transactions referenced as SEQUs 4 and 21. Hyosung Ministerial Error at
5-7.
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Results of the 2013/2014 Admin. Review of the Antidumping Duty
Order on Large Power Transformers from the Republic of Korea
(“Am. Final Results”) at 5, CJA 44; CR 283; PJA 44; PR 219; ECF No.
73—4 (citing I&D Mem. at Comment 3).

Before this court, Hyosung argues that Commerce ignored record
evidence that Hyosung’s inland freight revenue field related to U.S.
inland freight expenses (or was at least inclusive of the same). See
Hyosung’s MJAR at 5-8, 11-21. Specifically, Hyosung argues, Com-
merce ignored the “the huge disparity between the minimal domestic
Korean inland freight expenses (related to the short trip from Hyo-
sung’s factory in Korea to the port in Korea) and the U.S. inland
freight expenses and revenues (for shipping the [large power trans-
former| units from U.S. ports to their final destination within the
United States),” as well as documentation for sample sales transac-
tions, id. at 7-8, and instead “relied solely on informational data
descriptors and labels related to the expense [sic] fields in Hyosung’s
reported U.S. sales databases.” Id. at 10. Thus, Hyosung argues that
Commerce’s failure to weigh all the evidence before it renders its
determination unsupported by substantial evidence in the record. Id.
at 11. Defendant responds that Hyosung’s arguments are speculative
and that Commerce’s determination was based on the record created
by Hyosung during the administrative review. Def.’s Resp. at 12-16.
ABB also argues in support of Commerce’s determination. Confiden-
tial P1. and Def.-Int.’s Resp. in Opp’n to Consol. Pl. Hyosung’s Mot. for
dJ. on the Agency Record at 12-27, ECF No. 51.

The court will sustain Commerce’s decision to use Hyosung’s re-
ported domestic inland freight expenses as the applicable cap if it is
supported by substantial evidence. See 19 U.S.C. § 1516a(b)(1)(B)().
Section 1677a(c)(2) directs Commerce to reduce the price used to
establish CEP by “the amount, if any, included in such price, attrib-
utable to any additional costs, charges, or expenses . . . which are
incident to bringing the subject merchandise from the original place
of shipment in the exporting country to the place of delivery in the
United States.” 19 U.S.C. § 1677a(c)(2). Commerce offsets respon-
dents’ freight expenses with related freight revenues, capping those
revenues at the level of the associated expenses. This court previously
has deemed Commerce’s approach reasonable. Donnguan Sunrise
Furniture Co., Ltd. v. United States, 36 CIT __,___, 865 F. Supp. 2d
1216, 1248 (2012) (“Commerce’s approach is reasonable under the
statute” when it “deducts respondent’s freight expenses from [the
price used to establish CEP] . . . [and] then offsets respondent’s freight
expenses with related freight revenues, resulting in a net freight
expense.”).
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The inclusion of multiple expense fields in the cap on Hyosung’s
domestic inland freight revenue would allow the revenue to offset
more expenses and, therefore, be a favorable adjustment for the
respondent. It is well established that a respondent bears the burden
of establishing its entitlement to any favorable adjustment. See e.g.,
Allied Tube and Conduit Corp. v. United States, 25 CIT 23, 29, 132 F.
Supp. 2d 1087, 1093 (2001) (“Commerce has reasonably placed the
burden to establish entitlement to adjustments on [respondent], the
party seeking the adjustment and the party with access to the nec-
essary information.”) (quoting Fujitsu Gen. Ltd. v. United States, 88
F.3d 1034, 1040 (Fed. Cir. 1996)); Asociacion Colombiana de Expor-
tadores de Flores v. United States, 13 CIT 13, 24, 704 F. Supp. 1114,
1124, (1989), aff’d, 901 F.2d 1089 (Fed. Cir. 1990) (“[IIf these investi-
gations are to be successful, parties must submit data promptly, and
be very clear as to what the data indicates . . . [Commerce] did not
abuse its discretion in refusing to recalculate the margin when the
error made by [Commerce] is attributable to plaintiffs’ late submis-
sion of ambiguous information.”).

Hyosung argues that Commerce’s decision to cap its reported inland
freight revenue by its domestic inland freight expense is not sup-
ported by substantial evidence because Commerce “pointed only to
database labels and summary descriptors to support its conclusion
that Hyosung’s reported inland freight revenues pertained solely to
domestic inland freight.” Hyosung’s MJAR at 11. However, it was
Hyosung’s burden to establish its entitlement to the more favorable
adjustment based on both domestic and U.S. inland freight expense.
See Fujitsu Gen. Ltd., 88 F.3d at 1040. Hyosung twice provided
supplemental questionnaire responses in which it labelled the rel-
evant data field “Freight Revenue --Plant to Port,” thus linking this
“inland freight revenue directly to the underlying expense, which is
domestic inland freight from Hyosung’s plant to the port of exporta-
tion.” I&D Mem. at 24. Hyosung did not seek to revise its database
labels or otherwise definitively explain the contents of its inland
freight revenue field, even when it had, by its own admission, iden-
tified a point of confusion. See Hyosung — Case Br. at 6 n.5. Instead of
clearly indicating that it had made an error, Hyosung made various
methodological arguments that Commerce should (a) include U.S.
freight expenses in the cap because that reflected how Hyosung ne-
gotiated freight with its customers, (b) change its programming lan-
guage to include U.S. inland freight expenses in the cap, or (c) sub-
stitute U.S. inland freight expenses as the cap. Hyosung Case Br. at
4-6.
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Hyosung asserts that its business proprietary table comparing do-
mestic and U.S. inland freight expenses and its reported inland
freight revenues establishes that the U.S. inland freight expenses
bear a closer relation to the freight revenue than domestic inland
freight expenses. Hyosung’s MJAR at 12-13. Whether true or not,
this is not an explanation of exactly what data Hyosung included in
its inland freight revenue. Moreover, even if Hyosung’s assertion
about the aggregate revenue and expense fields being sufficiently
correlated is accepted, Commerce performs its analysis on a
transaction-specific basis and this table does not clearly suggest any
correlation between the revenue and expense fields at the transaction
level. See id. at 13.

Hyosung relies on two sample sales to bolster its argument that
“record documentation confirms that Hyosung’s reported inland
freight revenue amounts relate to U.S. inland freight” because Hyo-
sung and its customers focus on delivery and installation in the
United States.'® See Hyosung’s MJAR at 15-18. With regard to Hyo-
sung’s assertion that its sample documentation casts doubt on Com-
merce’s determination, Hyosung is asking the court to infer some-
thing about an entire data set of sales based on what it contends is
evident from a few select sales. Not only is this requested inference
not self-evident from the documentation to which it points,'* Hyosung
is not clear whether it is arguing that U.S. inland freight expense is
also linked to the revenue such that it should be included in the cap
or is the only expense linked to the revenue such that it should serve
as an alternate cap.'?

Hyosung bore the burden to properly document its entitlement to
the favorable adjustment. Fujitsu Gen. Ltd. 88 F.3d at 1040. Instead,
it provided information to Commerce that it subsequently character-
ized as confusing and, later, erroneous. Hyosung Case Br. at 6 n.5;
Hyosung Ministerial Error at 4. However, Hyosung failed to ad-
equately correct the information or otherwise document the error. In

10 The particular sales in question are referenced as SEQUs 4 and 21. Hyosung’s MJAR at
15-17. Regarding SEQU 4, for example, Hyosung avers that “there is nothing in the
extensive sales documentation for this sale to indicate that the customer negotiated, let
alone contemplated, charges related to inland freight in Korea.” Id. at 15.

1 For example, regarding SEQU 4, what Hyosung claims is the basis for the inland freight
revenue appears to the court to be revenue associated with [[ 1. Hyosung’s May
11 SQR at Ex. SA-7-C.

12 Compare Hyosung’s MJAR at 1-2 (“Specifically, Hyosung’s reported inland freight rev-
enue was not only inclusive of (but made up primarily of) U.S. inland freight revenue (i.e.,
revenue from inland freight incurred in the United States), but Commerce capped this
revenue based solely on Hyosung’s reported expenses for Korean domestic inland
freight.”)(original italics) with id., at 18 (“the agency’s decision should be remanded so that
it can recalculate Hyosung’s margin using the reported U.S. inland freight expenses as the
applicable cap to its reported freight revenue amounts.”).
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failing to act in a manner that would correct its error, Hyosung failed
to carry its burden to prove its entitlement to the adjustment it seeks.
See Asociacion Colombiana de Exportadores de Flores, 13 CIT at 24,
704 F. Supp. at 1124 (“[Plarties must submit data promptly, and be
very clear as to what the data indicates”).

Considering the record as a whole and Commerce’s explanations of
its determination in the preliminary results and Final Results, Hyo-
sung’s identification of certain sample sales from which Commerce
should have inferred that its inland freight revenue field was misla-
beled is not enough to call into question the conclusions Commerce
reached after reviewing all the data that Hyosung provided. Matsu-
shita Elec., 750 F.2d at 933 (evidence that detracts from the agency’s
conclusion or the possibility of two inconsistent conclusions does not
preclude the agency’s finding from being supported by substantial
evidence). Hyosung asks the court to reweigh the evidence reviewed
by the agency. This it cannot do. Downhole Pipe, 776 F.3d at 1377.

Commerce’s decision is based on substantial evidence in the record
because Hyosung failed to identify and support its entitlement to a
more favorable adjustment. When it presumably became aware that
it had committed an error in reporting, instead of seeking to correct
the error, Hyosung obfuscated it by referring to the database label as
“informational” and one that “merely identified one component of
freight revenue” — referring to the overall result as “confusion.”’®
Hyosung Case Br. at 6 n.5. This court sustains Commerce determi-
nations when they are based on substantial evidence in the record;
here, Hyosung fails to provide the court with a sufficient basis to
disturb Commerce’s finding.

13 According to Hyosung, Commerce “confirm|ed] that the documentation on the record
supports the conclusion that Hyosung’s reported inland freight revenue related to U.S.
inland freight.” Hyosung’s MJAR at 17. Hyosung is referring, in part, to Commerce’s
statement that “[flor SEQUs 4 and 21 Hyosung also received freight revenue (for U.S.
inland freight).” Analysis of Data Submitted by Hyosung Corp. in the Final Results of the
Antidumping Duty Admin. Review of Large Power Transformers from the Republic of
Korea; 2013-2014 at 7, CJA 36; CR 264; PJA 36; PR 200; ECF No. 73-3. In its response,
Defendant refers to this statement as a “clerical error” and points the court to Commerce’s
determination in the Final Results that record evidence did not link U.S. inland freight to
Hyosung’s reported inland freight revenue. Def’s Resp. at 15 (citing 1&D Mem. at 24).
Regardless of whether Commerce’s statement was a clerical error, documentation regarding
SEQUs 4 and 21 does not, by itself, call into question the entire set of sales reported to
Commerce during the administrative proceeding. For purposes of this court’s review, be-
cause Commerce relied on two separate questionnaire responses, in which “Hyosung itself
linked the inland freight revenue directly to the underlying expense, which is domestic
inland freight from Hyosung’s plant to the port of exportation,” I&D Mem. at 24 (emphasis
omitted), and because the record evidence does not establish that all the reported inland
freight revenue data was mislabeled, substantial evidence supports Commerce’s decision to
cap the revenue based on domestic inland freight expense.
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III. Whether Commerce was Required to Correct the Error
Alleged by Hyosung

Subsequent to the Final Results, Hyosung raised a ministerial error
allegation, asking Commerce to correct its “inadvertent labeling er-
ror.” Hyosung Ministerial Error at 4. Commerce declined Hyosung’s
request, noting that its decision to use Hyosung’s reported domestic
inland freight expense as the cap “d[id] not constitute a ministerial
error . . . because our adjustment is methodological in nature and

. was consistent with our stated intention in the Final Results.”
Ministerial Error Mem. for the Am. Final Results of the 2013/2014
Admin. Review of the Antidumping Duty Order on Large Power
Transformers from the Republic of Korea at 5, CJA 44; CR 219; PJA
44; CR 283; ECF No. 73—4. Hyosung now argues that, pursuant to
NTN Bearing Corp. v. United States, 74 F.3d 1204, 1208—-09 (Fed. Cir.
1995), Commerce should have allowed Hyosung to correct its error.

Commerce may correct errors, even those made by a respondent,
that are timely raised. Timken U.S. Corp. v. United States, 434 F.3d
1345, 1353 (Fed. Cir. 2006) (“Commerce is free to correct any type of
importer error-clerical, methodologlical], substantive, or one in
judgment-in the context of making an antidumping duty determina-
tion, provided that the importer seeks correction before Commerce
issues its final results and adequately proves the need for the re-
quested corrections.”). Hyosung’s reliance on NT'N Bearing to support
its argument that Commerce should have allowed it to correct its
error is misplaced. In NTN Bearing, the Court of Appeals for the
Federal Circuit (“Federal Circuit”) ruled that Commerce had abused
its discretion when it declined to correct a clerical error purely on the
basis of timeliness, when the respondent had sought to correct the
error after the publication of the preliminary results and had pro-
vided Commerce with supporting documentation to establish the
clerical nature of the error. NTN Bearing, 74 F.3d at 1208-09. Here,
Hyosung has not established that it sought to correct the error during
the administrative proceeding. Instead, in its administrative case
brief, in a footnote, it referred to a point of confusion, but otherwise
made arguments to Commerce to include or substitute U.S. inland
freight expenses in the cap. See supra Section II.

Hyosung did not identify the database label as a “clerical error”
until it filed its ministerial error allegations after Commerce issued
the Final Results. See Hyosung Ministerial Error at 4 (phrasing it as
an “inadvertent labeling error). Hyosung never sought to submit a
new dataset with corrected labels and did not provide supporting
documentation that clearly established the clerical nature of its error.
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The Federal Circuit has found that “Commerce is not required to
correct a final determination reflecting an error made by a private
party when that error is not apparent from Commerce’s final calcu-
lations released pursuant to 19 C.F.R. § 351.224(b), or from the final
determination itself.” Alloy Piping Prods., Inc. v. Kanzen Tetsu Sdn.
Bhd., 334 F.3d 1284, 1292 (Fed. Cir. 2003). Only “when an error is
apparent (or should have been apparent) from the face of the calcu-
lation or from the final determination itself and goes uncorrected,
that error, in effect, becomes a government error and, hence, a ‘min-
isterial’ error, and the government is required to correct it.” Id. (citing
Koyo Seiko Co. v. United States, 746 F. Supp. 1108, 1111 & n.4 (1990)
(a respondent’s error was sufficiently obvious to require correction
when it resulted in negative and positive dumping margins in excess
of 16,000 percent)).

As the court discussed, Hyosung did not adequately establish that
there was an error or that any such error was apparent from the
record. Instead, Hyosung asked Commerce to make inferences based
on a comparison of the relative expenses for domestic versus U.S.
freight, and then only provided substantiating documentation for a
small subset of its sales. That documentation failed to clarify the
situation. Thus, Hyosung fails to show that its error was apparent
from the record and Hyosung’s ministerial error allegation is un-
timely.

CONCLUSION AND ORDER

In accordance with the foregoing, it is hereby

ORDERED that Commerce’s Final Results are remanded to Com-
merce so that it may reconsider its treatment of respondents’ com-
missions as discussed in Section I; and it is further

ORDERED that Commerce’s Final Results are remanded to Com-
merce so that it may evaluate its revenue capping practice and ensure
that its application of this practice is consistent with respect to both
respondents, as discussed in Section I; and it is further

ORDERED that Commerce shall file its remand results on or
before January 8, 2018; and it is further

ORDERED that subsequent proceedings shall be governed by US-
CIT Rule 56.2(h); and it is further

ORDERED that any comments or responsive comments must not
exceed 5,000 words; and it is further

ORDERED that Commerce’s determination to cap Hyosung’s re-
ported freight revenue by Hyosung’s reported domestic inland freight
expense is sustained.
Dated: October 10, 2017

New York, New York
Mark A. Barnett
Mark A. BARNETT, JUDGE
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Brightbill and Alan H. Price.

John W. Bohn, Attorney, Schagrin Associates, of Washington, DC, argued for
defendant-intervenor Atlas Tube. With him on the brief was Roger B. Schagrin.

OPINION

Katzmann, Judge:

The Trade Preferences Extension Act of 2015 (“TPEA”), Pub. L. No.
114-27, § 502, 129 Stat. 362, 383—-84 (2015), which was signed into
law on June 29, 2015, made numerous amendments to the antidump-
ing and countervailing duty laws found under Title 19 of the United
States Code. Specifically, 19 U.S.C. § 1677e(b) and (¢) were amended,
and (d) was added.! In what appears to be a matter of first impres-
sion, the countervailable subsidy case now before the court provides
an occasion to consider these TPEA amendments as they concern the
application, by the United States Department of Commerce (“Com-
merce”), of facts available and adverse inferences to a respondent
company.

! These TPEA amendments affect all antidumping and countervailing duty determinations
made on or after August 6, 2015. See Dates of Application of Amendments to the Antidump-
ing and Countervailing Duty Laws Made by the Trade Preferences Extension Act of 2015, 80
Fed. Reg. 46,793 (Dep’t Commerce Aug 6, 2015).
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Plaintiff, Ozdemir Boru San. ve Tic. Ltd. Sti (“Ozdemir”), a Turkish
producer and exporter to the United States of heavy walled rectan-
gular welded carbon steel pipes and tubes (“‘HWR pipes and tubes”),
brought this action against Defendant, the United States (“the Gov-
ernment”), on October 9, 2016, challenging elements of Commerce’s
final determination in Heavy Walled Rectangular Welded Carbon
Steel Pipes and Tubes from the Republic of Turkey: Final Affirmative
Countervailing Duty Determination, 81 Fed. Reg. 47,349 (Dep’t Com-
merce July 21, 2016) (final results of investigation), and the subse-
quent Amended Final Affirmative Countervailing Duty Determination
and Countervailing Duty Order, 81 Fed. Reg. 62,874 (Dep’t Com-
merce Sept. 13, 2016) (“Final Determination”), as well as the corre-
sponding Issues and Decision Memorandum for the Final Determina-
tion, July 14, 2016, P.R. 241 (“IDM”). Summons, ECF No. 1,
Complaint 1, ECF No. 5 (“Compl.”). Specifically, Ozdemir argues
that Commerce’s application of adverse facts available (“AFA”) to
Ozdemir regarding the Turkish Exemption from Property Tax
(“EFPT”) program, and Commerce’s inclusion of two particular land
parcels in the Land for Less-than-Adequate-Remuneration (“LTAR”)
benchmark, are actions unsupported by record evidence and contrary
to law. Compl. ] 21-24. Ozdemir thus asks this court to hold un-
lawful the Final Determination on these grounds, and to remand it to
the agency for a redetermination consistent with the court’s judg-
ment. Compl. at 6. The Government, and defendant-intervenors In-
dependence Tube Corporation (“Independence”) and Atlas Tube Cor-
poration (“Atlas”) Ozdemir’s motion.

For the reasons set forth hereafter, the court finds that the Final
Determination is supported by substantial evidence? and in accor-
dance with law with respect to the AFA issue, but not with respect to
the Land for LTAR issue, and thus remands it to Commerce.

BACKGROUND
A. Statutory and Regulatory Framework

1. Countervailable Subsidies: Basic Principles

If Commerce determines that the government of a country is pro-
viding, directly or indirectly, a countervailable subsidy with respect to
the manufacture, production, or export of a class or kind of merchan-
dise imported, or sold, or likely to be sold for import, into the United
States, and the International Trade Commission determines that an
industry in the United States is materially injured or threatened with

2 Regarding the substantial evidence standard of review, see infra p.19.
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material injury thereby, then Commerce shall impose a countervail-
ing duty (“CVD”) upon such merchandise equal to the amount of the
net countervailable subsidy. See Section 701 of the Tariff Act of 1930,
as amended, 19 U.S.C. § 1671(a) (2012).> Generally, a subsidy is
countervailable if it consists of a foreign government’s financial con-
tribution to a recipient, which is specific, and also confers a benefit
upon the recipient, as defined under 19 U.S.C. § 1677(5). A benefit is
conferred when, in the case where goods or services are provided,
such goods or services are provided for less than adequate remunera-
tion. 19 U.S.C. § 1677(E)(iv). Furthermore, the statute states that:

[TThe adequacy of remuneration shall be determined in relation
to prevailing market conditions for the good or service being
provided or the goods being purchased in the country which is
subject to the investigation or review. Prevailing market condi-
tions include price, quality, availability, marketability, transpor-
tation, and other conditions of purchase or sale.

Id. The regulation on “adequate remuneration” states that:

[Commerce] will normally seek to measure the adequacy of
remuneration by comparing the government price to a market-
determined price for the good or service resulting from actual
transactions in the country in question. Such a price could in-
clude prices stemming from actual transactions between private
parties, actual imports, or, in certain circumstances, actual sales
from competitively run government auctions. In choosing such
transactions or sales, [Commerce] will consider product similar-
ity; quantities sold, imported, or auctioned; and other factors
affecting comparability.

19 C.F.R. § 351.511(a)(2)(1) (2015).

The subsidy must also be “specific” as defined under 19 U.S.C. §
1677(5A). In the case of domestic subsidies like those alleged in this
case, a specific subsidy can be one that is “limited to an enterprise or
industry located within a designated geographical region within the
jurisdiction of the authority providing the subsidy.” 19 U.S.C. §
1677(5A)D)({v). An investigation of countervailable subsidies shall
commence whenever an interested party files a petition with Com-

3 Further citations to the Tariff Act of 1930, as amended, are to the relevant provision of
Title 19 of the U.S. Code, 2012 edition. Citations to 19 U.S.C. § 1677e, however, are not to
the U.S. Code 2012 edition, but to the unofficial U.S. Code Annotated 2017 edition. The
current U.S.C.A. reflects the amendments made to 19 U.S.C. § 1677e (2012) by the Trade
Preferences Extension Act of 2015, Pub. L. No. 114-27, § 502, 129 Stat. 362, 383—84 (2015),
which are integral to this case.
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merce, on behalf of an industry,* which alleges the elements neces-
sary for the imposition of the duty, and which is accompanied by
information reasonably available to the petitioner supporting those
allegations. 19 U.S.C. § 1671a(b)(1), (c)(2).

2. Legal Standard for Application of Facts Available and
Adverse Inferences

During the course of its countervailing duty proceeding, Commerce
requires information from both the producer respondent and the
foreign government alleged to have provided the subsidy. See Fine
Furniture (Shanghai) Ltd. v. United States, 748 F.3d 1365, 1369-70
(Fed. Cir. 2014). Information submitted to Commerce during an in-
vestigation is subject to verification. 19 U.S.C. § 1677m()(1).

When a respondent: (1) withholds information that has been re-
quested by Commerce, (2) fails to provide such information by Com-
merce’s deadlines for submission of the information or in the form and
manner requested, (3) significantly impedes an antidumping proceed-
ing, or (4) provides information that cannot be verified, then Com-
merce shall “use the facts otherwise available [FA] in reaching the
applicable determination.” 19 U.S.C. § 1677e(a)(2).® Unaltered by the
TPEA, this FA subsection thus asks whether necessary or requested
information is missing from the administrative record, and provides
Commerce with a methodology to fill the resultant informational
gaps. See Nippon Steel Corp. v. United States, 337 F.3d 1373, 1381
(Fed. Cir. 2003).

Under certain circumstances, in an investigation, Commerce may
determine to assign an AFA rate to an investigated respondent as to
a given subsidy program, instead of the countervailable subsidy rate
that the respondent might receive for that program under normal
circumstances. Typically, an AFA rate is higher than the normally
calculable subsidy rate for an investigated program, and thus ulti-

4 “The term ‘industry’ means the producers as a whole of a domestic like product, or those
producers whose collective output of a domestic like product constitutes a major proportion
of the total domestic production of the product.” 19 U.S.C. § 1677(4)(A).

519 U.S.C. § 1677e(a) provides:

If--
(1) necessary information is not available on the record, or

(2) an interested party or any other person--
(A) withholds information that has been requested by [Commerce] . . .

(B) fails to provide such information by the deadlines for submission of the infor-
mation or in the form and manner requested . . .

(C) significantly impedes a proceeding under this subtitle, or
(D) provides such information but the information cannot be verified . . .

[Commerce] . . . shall . . . use the facts otherwise available in reaching the applicable
determination under this subtitle.
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mately results in a higher CVD rate. See 19 U.S.C. § 1677e (address-
ing both FA and AFA).

Commerce “may use an inference that is adverse to the interests of
that party in selecting from among the facts otherwise available,”
AFA, if it “finds that an interested party has failed to cooperate by not
acting to the best of its ability to comply with a request for informa-
tion[.]” Id.§ 1677e(b)(1)(A).® A respondent’s failure to cooperate to “the
best of its ability” is “determined by assessing whether [it] has put
forth its maximum effort to provide Commerce with full and complete
answers to all inquiries.” Nippon Steel, 337 F.3d at 1382.

When applying an adverse inference, Commerce may rely on infor-
mation from the petition, a final determination in the investigation, a
previous administrative review, or any other information placed on
the record. 19 U.S.C. § 1677e(b)(2); 19 C.F.R. § 351.308(c)(1)-(2)
(2015). Relevantly, section 502 of the TPEA amended 19 U.S.C. §
1677e(b) to provide that Commerce “is not required to determine, or
make any adjustments to, a countervailable subsidy rate . . . based on
any assumptions about information the interested party would have
provided if the interested party had complied with the request for
information.” 19 U.S.C. § 1677e(b)(1)(B).

Pursuant to subsection (c), if the information relied upon is second-
ary -- as opposed to primary information, which is obtained in the
course of the investigation -- then Commerce “shall, to the extent
practicable, corroborate that information from independent sources
that are reasonably at [its] disposal.” 19 U.S.C. § 1677e(c)(1) (empha-
sis added). As regards the issues in this case, the TPEA did not
substantially amend the corroboration requirement.’

If Commerce uses an adverse inference, then in selecting among the
facts otherwise available, and ultimately choosing an AFA rate, the

619 U.S.C. § 1677e(b)(1) provides:

In general

If [Commerce] . . . finds that an interested party has failed to cooperate by not acting to
the best of its ability to comply with a request for information from [Commerce]. . .
[Commerce] . . . in reaching the applicable determination under this subtitle—

(A) may use an inference that is adverse to the interests of that party in selecting from

among the facts otherwise available; and

(B) is not required to determine, or make any adjustments to, a countervailable

subsidy rate . . . based on any assumptions about information the interested party would

have provided if the interested party had complied with the request for information.
(emphasis added).

" The TPEA added to 19 U.S.C. § 1677e(c) an exception to the corroboration requirement,
specifically that “[Commerce] . . . shall not be required to corroborate any dumping margin
or countervailing duty applied in a separate segment of the same proceeding.” 19 U.S.C. §
1677e(c)(2). This added subsection is not relevant to the instant proceeding.
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agency utilizes the statutory authorization found in subsection (d),
which was added to the statute by the TPEA. Per subsection (d)(1),
Commerce

[mJay. . . (i) use a countervailable subsidy rate applied for the
same or similar program in a countervailing duty proceeding
involving the same country; or (ii) if there is no same or similar
program, use a countervailable subsidy rate for a subsidy pro-
gram from a proceeding that [Commerce] considers reasonable
to usel.]

19 U.S.C. § 1677e(d)(1)(A)(i)—(ii) (emphasis added). In carrying out
this AFA rate selection procedure, Commerce may select “the highest
such rate” made available. 19 U.S.C. § 1677e(d)(2). In doing so,
Commerce “is not required . . . to estimate what the countervailable
subsidy rate . . . would have been if the interested party found to have
failed to cooperate . . . had cooperated,” or to demonstrate that the
countervailable subsidy rate used as an AFA rate “reflects an alleged
commercial reality of the interested party.” 19 U.S.C. § 1677e(d)(3).

Prior to the enactment of the TPEA, Commerce articulated a policy
that it employs when selecting AFA rates. Commerce still follows this
policy, and employed it in the underlying proceeding:

In selecting AFA rates for programs on which a company has
failed to fully cooperate, it is [Commerce’s] practice to use the
highest calculated program-specific rates determined for a coop-
erating respondent in the same investigation, or, if not avail-
able, rates calculated in prior CVD cases involving the same
country. Specifically, [Commerce] applies the highest calculated
rate for the identical program in the investigation if a respond-
ing company used the identical program, and the rate is not
Zero.

If there is no identical program match within the investigation,
or if the rate is zero, [Commerce] uses the highest non-de mini-
mis rate calculated for the identical program in another CVD
proceeding involving the same country.

If no such rate is available, [Commerce] will use the highest
non-de minimis rate for a similar program (based on treatment
of the benefit) in another CVD proceeding involving the same
country.

Absent an above-de minimis subsidy rate calculated for a simi-
lar program, [Commerce] applies the highest calculated subsidy
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rate for any program otherwise identified in a CVD case involv-
ing the same country that could conceivably be used by the
non-cooperating companies.

IDM at 4 (citations omitted) (emphasis added).
Commerce has explained the rationale behind its AFA policy:

[Commerce’s] practice when selecting an adverse rate from
among the possible sources of information is to ensure that the
result is sufficiently adverse “as to effectuate the statutory pur-
poses of the AFA rule to induce respondents to provide the
Department with complete and accurate information in a timely
manner.”

Id. (citations omitted). Importantly, Commerce maintains that its
practice also ensures “that the party does not obtain a more favorable
result by failing to cooperate than if it had cooperated fully.” Id.
(quoting Statement of Administrative Action, accompanying the Uru-
guay Round Agreements Act, H.R. No. 103-316, vol. 1, at 870 (1994),
reprinted in 1994 U.S.C.C.A.N. at 4199 (“SAA”));® compare 19 U.S.C.
§ 1677e(d)(3).

B. Prior Proceedings

On July 21, 2015, Atlas, Independence, and additional petitioners,’
filed with Commerce a CVD petition concerning imports of HWR
pipes and tubes from the Republic of Turkey (“Turkey”). See Petition
for the Imposition of Antidumping and Countervailing Duties Pursu-
ant to Sections 701 and 731 of the Tariff Act of 1930, as Amended July
21, 2015 Volume V — Information Relating to the Republic of Turkey
— Countervailing Duties, PR. 9 (“Petition”); CVD Investigation Ini-
tiation Checklist (Aug. 10, 2015), P.R. 31, C.R. 22 (“Initiation Check-
list”).

Commerce initiated its investigation on August 17, 2015. Heavy
Walled Rectangular Welded Carbon Steel Pipes and Tubes from the
Republic of Turkey: Initiation of Countervailing Duty Investigation,
80 Fed. Reg. 49,207 (Dep’t Commerce Aug. 17, 2015). The period of
investigation (“POI”) was January 1, 2014 through December 31,

8 The SAA “shall be regarded as an authoritative expression by the United States concern-
ing the interpretation and application of the Uruguay Round Agreements and this Act in
any judicial proceeding in which a question arises concerning such interpretation or appli-
cation.” 19 U.S.C. § 3512(d).

9 Bull Moose Tube Company, EXLTUBE, Hannibal Industries, Inc., Maruichi American
Corporation, Searing Industries, Southland Tube, and Vest, Inc. See IDM at 1.
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2014. Id. Commerce selected Ozdemir as one of two mandatory re-
spondents in the investigation,'® pursuant to section 19 U.S.C. §
1677f-1(e)(2)'* and 19 C.F.R. § 351.204(c)(2) (2015).'? IDM at 2.

On September 9, 2015, Commerce issued a CVD Questionnaire to
respondents and the Government of Turkey (“GOT”). Countervailing
Duty Questionnaire Countervailing Duty (CVD) Investigation Heavy
Walled Rectangular Welded Carbon Steel Pipes and Tubes From the
Republica of Turkey C-489-823, P.R. 37 (“Questionnaire”). The GOT
filed its response to the Questionnaire on October 28, 2015, along
with a number of supportive exhibits. P.R. 63, C.R. 27 (“GOT QR”);
Law Concerning Incentives on Investments and Employment and on
the Amendment of Certain Laws (Law No. 5084), P.R. 67, C.R.92
(“GOT QR Ex. 9); The provinces under the Article 2 of Law Concern-
ing Incentives on Investments and Employment and on the Amend-
ment of Certain Law (Law No. 5084), P.R. 125, C.R. 93 (“GOT QR Ex.
10”); Article 4 of Law No. 3365, P.R. 134 (“GOT QR Ex. 19”). By its
counsel, Ozdemir filed the following relevant substantive submis-
sions: on October 30, 2015, its questionnaire response (“QR”), P.R.
134, C.R. 104, and on November 30, 2015, its response to Commerce’s
supplemental questionnaire (“SQR”), P.R. 186, C.R. 147.

On December 28, 2015, Commerce published its preliminary deter-
mination. Heavy Walled Rectangular Welded Carbon Steel Pipes and
Tubes from the Republic of Turkey: Preliminary Affirmative Counter-

10 The other company was MMZ Onur Boru Profil uretim San Ve Tic. A.S. IDM at 2. MMZ
is not otherwise relevant to the instant proceeding.
119 U.S.C. § 1677f-1(e)(2) provides:

If [Commerce] determines that it is not practicable to determine individual countervail-
able subsidy rates . . . because of the large number of exporters or producers involved in
the investigation or review, [Commerce] may--
(A) determine individual countervailable subsidy rates for a reasonable number of
exporters or producers by limiting its examination to--

(i) a sample of exporters or producers that the administering authority deter-
mines is statistically valid based on the information available to the administering
authority at the time of selection, or
(i) exporters and producers accounting for the largest volume of the subject
merchandise from the exporting country that the administering authority deter-
mines can be reasonably examined; . . .

1219 C.F.R. § 351.204(c)(2) provides:

Exporters and producers examined--

(1) In general. In an investigation, [Commerce] will attempt to determine an . . .
individual countervailable subsidy rate for each known exporter or producer of the
subject merchandise. . .. (2) Limited investigation. Notwithstanding paragraph (c)(1)
of this section, [Commerce] may limit the investigation by using a method described in
... [19 U.S.C. § 1677f-1(e)].

(2) Limited investigation. Notwithstanding paragraph (c)(1) of this section, [Com-
merce] may limit the investigation by using a method described in . . . [19 U.S.C. §
1677f-1(e)].
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vailing Duty Determination and Alignment of Final Determination
With Final Antidumping Determination,80 Fed. Reg. 80,749 (Dep’t
Commerce Dec. 28, 2015) (“Preliminary Determination”). It was ac-
companied by Commerce’s memorandum, Countervailing Duty Inves-
tigation of Heavy Walled Rectangular Welded Carbon Steel Pipes and
Tubes from the Republic of Turkey: Decision Memorandum for the
Preliminary Determination,dated December 18, 2015, P.R. 199 (“Pre-
liminary Decision Memo”). The foregoing two documents were accom-
panied by a third, company specific memorandum entitled Prelimi-
nary Determination Calculation Memorandum for Ozdemir Boru
Profil San. ve Tic. Sti.,dated December 18, 2015, P.R. 202, C.R. 161
(“Preliminary Calculation Memo”). Ozdemir was assigned a prelimi-
nary CVD rate of 1.35 percent.'®> Preliminary Determination at
80,750. Also on December 28, 2015, Ozdemir filed a request for cor-
rection of ministerial error. Compl. q 12.

In the Preliminary Decision Memo, Commerce preliminarily deter-
mined under the Provision of Land for LTAR program that the Zon-
guldak organized industrial zone (“OIZ”) land sold to Ozdemir in 2008
constituted a financial contribution within the meaning of 19 U.S.C.
§ 1677(5)(E)(iv),** and that it was specific under § 1677(5A)(D)(iv).*?
Commerce further preliminarily determined that the program con-
ferred a benefit upon Ozdemir to the extent that the land in question
was sold to Ozdemir for LTAR as described under 19 U.S.C. §
1677(5)(E)(iv). In making an LTAR determination, Commerce com-
pares the price actually paid to a benchmark value, pursuant to 19
C.F.R. § 351.511(a). As a benchmark, Commerce used land values that
it had previously used in its investigation of line pipe from Turkey,
Welded Line Pipe from the Republic of Turkey: Final Affirmative
Countervailing Duty Determination, 80 Fed. Reg. 61,371 (Dep’t Com-
merce Oct. 13, 2015). See Preliminary Decision Memo at 11-12.

13 MMZ Onur Boru Profil uretim San Ve Tic. A.S. received a subsidy rate of 7.69 percent.
Preliminary Determination at 80,750. Companies not individually-investigated were as-
signed an “all-others” rate of 4.39 percent, calculated by weighing the subsidy rates of the
individual companies selected as respondents by those companies’ exports of the subject
merchandise to the United States. Id.
1419 U.S.C. § 1677(5)(E)({iv) provides:
A benefit shall normally be treated as conferred where there is a benefit to the recipient,
including -- . . .

(iv) in the case where goods or services are provided, if such goods or services are
provided for less than adequate remuneration, and in the case where goods are pur-
chased, if such goods are purchased for more than adequate remuneration.
1519 U.S.C. § 1677(5A)D)(iv) provides:
Where a subsidy is limited to an enterprise or industry located within a designated
geographical region within the jurisdiction of the authority providing the subsidy, the
subsidy is specific.
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Commerce preliminarily determined Ozdemir’s net subsidy rate un-
der this program to be 0.55 percent ad valorem. Id. at 12.

As to the EFPT program at issue in this case, Commerce prelimi-
narily concluded that Ozdemir had not used it, based on Ozdemir”s
responses to Commerce’s questionnaires. Preliminary Decision Memo
at 16. Specifically, in response to Commerce’s questions regarding
that program, Ozdemir stated that:

[It] did not receive any benefits under this program. Eligibility
for this program is limited to enterprise located within certain
designated regions. Since none of the Ozdemir’ plants are
klocated in those regions, Ozdemir was not eligible to use this
program.

QR at 33.

Commerce subsequently conducted verifications of Ozdemir’s QR.
Verification of the Questionnaire Responses of Ozdemir Boru Profil
San ve Tic. Ltd Sti. (Mar. 10, 2016), P.R. 227, C.R. 235 (“Verification
Report”); Verification Exhibit 2, C.R. 173-75; Verification Exhibit 10,
C.R. 173, 191-92; Verification Exhibit 15, C.R. 203. During verifica-
tion, Commerce discovered that Ozdemir was eligible for, and did
receive, an EFPT subsidy during the five years prior to the period of
investigation, because it possessed buildings in the Zonguldak OIZ in
Turkey. Verification Report at 2, 9. Commerce determined that Oz-
demir was unable to demonstrate at verification that it had not
received this subsidy during the POI as well. Ministerial Error Alle-
gations in the Final Determination (Aug. 19, 2016), PR. 252 at 5
(“Min. Error Dec. Memo”). On March 24, 2106, Ozdemir files its case
brief. PR. 233, C.R. 237. The GOT filed its case brief the same day.
PR. 232.

On July 21, 2016, Commerce published its original final determi-
nation, wherein the agency continued to find that Ozdemir was sub-
sidized by reason of its purchase of certain real property from the
government at LTAR, and assigned Ozdemir a subsidy rate of 0.54
percent ad valorem for that program. IDM at 15. Regarding the EFPT
program, Commerce determined that “Ozdemir withheld information
requested by” the agency and thus had failed to cooperate to the best
of its ability in reporting benefits under this program. Id. at 5; see 19
U.S.C. § 1677e(a)(2)(A). Commerce consequently assigned Ozdemir
an AFA rate for the EFPT program, and, being unable to locate an
above-de minimis application of that same program in a Turkish
proceeding, resorted to the third tier of its hierarchy. IDM at 6-7; see
19 U.S.C. § 1677e(b). Under that tier, Commerce uses the highest
non-de minimis rate for a similar program, based on treatment of the
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benefit, in another CVD proceeding involving the same country. IDM
at 6. Commerce selected an AFA CVD rate of 14.01 percent, derived
from Final Affirmative Countervailing Duty Determinations; Certain
Welded Carbon Steel Pipe and Tube Products From Turkey, 51 Fed.
Reg. 1268, 1270 (Jan. 10, 1986) (“CWP&T 1986”). IDM at 7 n.29. In
that determination, 14.01 percent was the program-specific rate ap-
plied for the Export Tax Rebate and Supplemental Tax Rebate pro-
gram. In applying that programmatic rate, Commerce found that the
CWP&T 1986 program and the EFPT program were “[a] match, based
on program type and treatment of benefit.” Id. at 7.

Commerce next addressed corroboration of the selected CWP&T
1986 rate per 19 U.S.C. § 1677e(c). IDM at 8. Commerce noted that in
determining the reliability of the selected rate, “there typically are no
independent sources for data on company-specific benefits resulting
from countervailable subsidy programs.” Id. However, Commerce de-
termined that “no information has been presented which calls into
question the reliability of these previously calculated subsidy rates
that we are applying as AFA.” Id. As to relevance, Commerce found
that, “[flor those programs which the [agency] found a program-type
match, . . . because these are the same or similar programs, they are
relevant to the programs under investigation in this case.” Id.“Due to
the lack of certain record information concerning the programs under
investigation,” Commerce “corroborated the rates it selected to the
extent practicable.” Id.; see 19 U.S.C. § 1677e(c)(1).

As to the Provision of Land for LTAR program, Commerce deter-
mined Ozdemir’s net subsidy rate to be 0.54 percent ad valorem. IDM
at 15.

Ozdemir subsequently alleged that Commerce made a ministerial
error with respect to its application of AFA to the EFPT program.
Min. Error Dec. Memo. Commerce acknowledged that it inadver-
tently characterized its application of an adverse inference to the
EFPT program as resulting from Ozdemir’s failure to follow question-
naire instructions to report all “other subsidies” received from the
GOT, but concluded that an adverse inference was nonetheless ap-
propriate because Ozdemir failed to respond accurately to specific
questions about that program in its initial questionnaire response.
Min. Error Dec. Memo at 4-5, 5 n.21. Accordingly, Commerce pub-
lished the amended Final Determination, in which it did not change
the subsidy rate for Ozdemir, on September 13, 2016.

On October 9, 2016, within thirty days after the publication of the
CVD order, Ozdemir timely filed its summons. Sum.; see 19 U.S.C. §
1516a(a)(2)(A); USCIT Rule 3(a)(2). Ozdemir filed its complaint the
same day. Compl. Atlas moved to intervene as defendant-intervenor
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on October 28, and the court granted the motion the same day. ECF
Nos. 7, 11. Independence filed a motion to intervene as defendant-
intervenor on November 8, and the court granted it the next day. ECF
Nos. 12, 15. Pursuant to USCIT Rule 56.2, Ozdemir filed its motion
for judgment on the agency record on February 21, 2017. ECF Nos.
26, 27 (“PL. ’s Br.”). The Government filed its responsive brief in
opposition on May 28. ECF No. 33 (“Def.’s Br.”). Independence and
Atlas filed their respective responsive briefs in opposition on May 30.
ECF Nos. 34, 35 (“Independence Br.” and “Atlas Br.”). Ozdemir filed
its reply on June 26. ECF Nos. 36, 37 (“PL.’s Reply”). Oral argument
was held before the court on September 12, 2017. ECF No. 52.

Ozdemir argues before this court that the Final Determination was
unsupported by substantial evidence, and was contrary to law, in
regards to the application of AFA to Ozdemir regarding the EFPT
program, and in the inclusion of certain land parcels in the bench-
mark for the Land for LT AR program.

JURISDICTION AND STANDARD OF REVIEW

The Court has jurisdiction over this action pursuant to 28 U.S.C. §
1581(c), and 19 U.S.C. § 1 516a(a)(2)(A)G)(II), and will sustain Com-
merce’s countervailable subsidy determinations unless they are “un-
supported by substantial evidence on the record, or otherwise not in
accordance with law.” 19 U.S.C. § 1516a(b)(1)(B)(i); Changzhou Wujin
Fine Chem. Factory Co., Ltd. v. United States, 701 F.3d 1367, 1374
(Fed. Cir. 2012).

DISCUSSION

I. The Application of AFA to Ozdemir is Supported by
Substantial Evidence and in Accordance with Law.

A. Commerce’s Use of Facts Otherwise Available is
Supported by Substantial Evidence.

1. Parties’ Arguments

Ozdemir argues that it correctly reported its “non-use” of the EFPT
program, and placed all necessary documentation on the record. Pl.’s
Br. at 21-24. Ozdemir explains that Commerce asked in the Ques-
tionnaire, under the heading of “Program-Specific Questions,” that it
report only on subsidies received during the POI, calendar year 2014:

For each program, if your company (including cross-owned af-
filiate required to respond, as well as all trading companies) did
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not apply for, use, or benefit from that program during the POI,
you must clearly state so. Otherwise, please answer the ques-
tions listed.

Questionnaire at Sec. III p.7. Ozdemir argues that it followed this
instruction, answering that “Ozdemir did not receive any benefits
under [the EFPT] program.” QR at 33; Pl.’s Br. at 23. The Property
Tax Law creating this subsidy program provides a 0.2 percent prop-
erty tax exemption on buildings built in an OIZ for the first five years
following completion of construction. GOT QR at 84. Ozdemir thus
submits that because it completed its building on the OIZ property in
2008, SQR at 5, the company was exempted from paying property tax
on it specifically from 2009 through 2013. GOT QR at 76-84; GOT QR
Ex. 19; Pl’s Br. at 22. As Commerce confirmed: “Ozdemir did not
make any tax payments for buildings located at its facility in the
Zonguldak OIZ for the first five years following completion of the
buildings’ construction (i.e., December 24, 2008).” Verification Report
at 9; see Verification Exhibit 10 at 534 (acknowledging that Ozdemir
had “completed construction of factory and begun production” as of
December 25, 2008); P1.” s Br. at 22.

Ozdemir asserts in conjunction that because the exemption is a tax
program, Petition at 24,6 Initiation Checklist at 25, Questionnaire at
14, and thus a recurring subsidy, the benefit is expensed in the year
received. 19 C.ER. § 35 1.524(a) (2015) (“[Commerce] will allocate
(expense) a recurring benefit to 