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I. Overview 
 

A. Customs enforces the export/import control laws administered by the 
Departments of State and Commerce, DEA, BATF and other government 
agencies. Generally, our enforcement authority is exercised through the 
seizure of merchandise that is being or has been exported or imported in 
violation of any of the laws or implementing regulations of the other 
agencies. 

 
B. Seizure is proper only if the merchandise may be physically or 

constructively seized, i.e., it is still in Customs, the exporter’s or the carrier’s 
possession or control. For example, goods already exported by aircraft, 
which are en route to the foreign country, may be constructively seized 
since they are within the exporting carrier’s possession. If the goods have 
already arrived in the foreign country but have not been delivered into the 
foreign consignee’s control, they may be constructively seized inasmuch as 
they are still within the exporting carrier’s control. 

 
C. If the goods may be constructively seized, Customs may, under appropriate 

circumstances, order the redelivery of the seized merchandise from the 
exporting carrier, pursuant to the provisions of 19 C.F.R. 113.64. If the 
goods are not redelivered, the carrier may be liable for the payment of 
liquidated damages in the amount of 3 times the value of the merchandise 
subject to the redelivery demand, under the provisions of 19 C.F.R. 
113.64(f).  

 
D. As a matter of either policy or an existing agreement, exportations of 

defense articles which are covered by a valid State license and are 
destined for NATO facilities and exportations of defense articles under the 
FOREIGN MILITARY SALES (FMS) program (U.S. Government to foreign 
government sale) are NOT subject to seizure. However, violations involving 
such exportations will be added to the violator’s export control violation 
history. 

 
II. Statutory Authorization for Seizure and Underlying Violation 

Citations 
 

A. Exports in general 
 

For intended, attempted or completed exportations, 22 U.S.C. 401 
(exportation contrary to law) provides the general seizure authority. 

 
 
 

 
 

53



B. Imports in general 
 

For importations or attempted importations, 19, U.S.C. 1595a(c)(2)(B), 
provides the general seizure authority.  
 

C. Underlying authorities 
 

In addition to the seizure authority, the underlying violation of a particular 
statute and the applicable section of the statute’s implementing 
regulations, which state the specific nature of the violation, should be cited 
in the seizure notice. The most common underlying statutory violations 
and regulatory violations are as follows: 

 
1. State Department Violations 

 
a. 22 U.S.C. 2778, the Arms Export Control Act, administered 

by the Department of State, primarily by the Office of 
Defense Trade Controls (ODTC). This Act gives the 
President the power to control the import and export of 
defense articles and services and what will be designated as 
such. The items designated as such are found on the U.S. 
Munitions List (USML), set forth in 22, C.F.R., Part 121.  In 
general, designated defense articles, data or services may 
not be exported or imported without a properly issued 
license, unless a license exemption is applicable.  

 
b. International Traffic in Arms Regulations, commonly referred 

to as the ITAR (22 C.F.R. Part 120 et seq.) The most 
common ITAR regulatory violations, in addition to the all-
encompassing regulatory violation of 22 C.F.R. 127.1, are as 
follows: 

 
    i. Substantive ITAR Violations 
 

• Failure to obtain a DSP-5 permanent export license, a 
DSP-61 temporary import/in-transit license, or a DSP-73 
temporary export license (if no license exemptions are 
applicable) -  22 C.F.R. 123.1 

• Failure to obtain a DSP-5 export license for unclassified 
technical data - 22 C.F.R. 125.2 

• Quantity (not dollar value) of export merchandise is in 
excess of that covered by the license (violation with 
respect to the excess merchandise only) – 22 C.F.R. 
123.1 
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ii. Technical ITAR Violations 
 
• Failure of license applicant or its agent to validate export 

license prior to export or submit an SED for licensable 
merchandise prior to export –22 C.F.R. 123.22 

• Failure of license applicant or its agent to submit SED or 
export license at the port of exit - 22 C.F.R. 123.22.  
HOWEVER, if the license applicant has already validated 
the license and had the SED authenticated by Customs 
at a port of exit, and the carrier re-routes the goods to 
another port of exit, the license applicant is not liable for 
an ITAR violation and the goods should not be seized. 
The master of the vessel or pilot of the aircraft may be 
liable for a monetary penalty under 19 U.S.C. 1436(d) for 
the failure to properly clear outbound licensable 
merchandise with Customs, in the event that the master 
or pilot fails to present the SED citing the license to 
Customs at the new port of exit, prior to the carrier’s 
departure. The carrier may also be liable for a 19 U.S.C. 
1436 penalty in the event that it filed a false manifest at 
either port, i.e., it manifested the defense articles at the 
first port or failed to manifest the articles at the second 
port from which they were actually exported. 

• Failure to cite an applicable DSP-61 license exemption 
on entry documentation (upon entry) or on SED (upon 
export) -22 C.F.R. 123.4(d) 

• Failure to cite other license exemptions on the SED -22 
C.F.R. 123.22(c) 

• Value of licensable goods is over 10% in excess of value 
stated on the license – 22 C.F.R. 123.23 - Requires an 
amendment to the export license or a new license 

• Failure to present a temporary export license on 
exportation or re-importation - 22 C.F.R. 123.5 and 
123.22 

• Failure to present a temporary import/in-transit license 
upon importation or re-exportation -22 C.F.R. 123.22 

• Failure of license applicant to list all freight forwarders 
handling the defense articles -22 C.F.R. 126.13(b). 
Requires an amendment to license by the license 
applicant 

• Expiration of a technical exportation license (DSP-73) 
while the goods are still abroad -22 C.F.R. 123.5(a). 
HOWEVER, a renewal of the license must be obtained in 
order to re-import the goods to the U.S. 
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2. Commerce Department Violations 

 
a. Since Commerce Department violations occur mostly with 

respect to exportations, the seizure authority usually cited is 
22 U.S.C. 401 for violations of the statutes and regulations 
cited below. 

 
b. Violations of the Export Administration Act (50 U.S.C. 2401-

2420) and the Export Administration Regulations (EAR) -  
(15 C.F.R. Part 730-799); Under the Export Administration 
Act, the Bureau of Export Enforcement (BXA) at the 
Department of Commerce has jurisdiction, in general, over 
“dual use” exports and re-exports (i.e., commodities, 
technology and software that can be used for both civil and 
military applications) and over certain activities related to the 
nonproliferation of weapons of mass destruction. These 
commodities are delineated in the Commerce Control List, 
Supplement I to Part 774, EAR. Unless a license exemption 
is applicable, licenses must be obtained from Commerce for 
the export or re-export of the controlled commodity. 

 
c. Violations of the International Emergency Economic Powers 

Act (IEPPA) 50 U.S.C. 1701-1706). Empowers the President 
to regulate U.S. exports for national security, foreign policy, 
non-proliferation and short supply reasons. 

 
i. Substantive Commerce Violation 
 
Failure to obtain DOC license (if no exemption is applicable) 
- 15 C.F.R. 758.1. 
 
ii. Technical Commerce Violation (BXA) 

 
• Failure to cite applicable license or a license exemption 

on an SED – 15 C.F.R. 740.1(d) and 15 C.F.R. 758.3 
 
iii. Technical Commerce Violations of the Foreign Trade 

Statistics Regulations, Bureau of Census (FTSR)(15 
C.F.R. Part 30)- promulgated under the authority of 5 
U.S.C. 301 -provides for the collection of information 
from the exporter for use in the compilation of the 
U.S. balance of trade statistics. Information regarding 
exports from the U.S. is collected by the Commerce 
Department’s Bureau of the Census, mainly via the 
SED requirement. The most frequent FTSR violations, 
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all of which are technical violations, are as follows: 
 
• Failure of license applicant to submit SED for Commerce-

licensable merchandise to exporting carrier prior to 
exportation - 15 C.F.R. 30.12 and 15 C.F.R. 30.15 (the 
latter for shipments from an interior port) 

• Failure of exporter to provide the correct information on 
the SED as to U.S. principal party in interest (“USPPI”), 
commodities being exported, end-use country, value of 
the export merchandise, etc. -- 15 C.F.R. 30.7 

• Failure of exporter to submit SED for non-licensable 
merchandise, where such SED is required (generally, 
where the value of the export goods intended for a 
consignee is in excess of $2,500) -- 15 C.F.R. 30.1 

• If there is an exception from the filing of an SED for non-
licensable goods, the SED exception statement should 
be made on the air waybill or other loading document, for 
the carrier’s use, unless it is obvious from the value and 
destination as stated on the air waybill, bill of lading or 
other loading document that no SED is required - - See, 
15 C.F.R. 30.50 

• Failure of vessel master or aircraft pilot to deliver SEDs 
referencing licenses or license exemptions to Customs at 
the port of exit – Violation of 19 U.S.C. 1436(a)(1)(3), 
which subjects the master or pilot to a penalty under 19 
U.S.C. 1436(b) 

 
3. Bureau of Alcohol, Tobacco and Firearms (BATF) violations 
 

a. In general these violations occur upon permanent 
importation of regulated items. Therefore, the seizure 
authority is under 19 U.S.C. 1595a(c)(2)(B).  

 
b. The underlying statutory violation citation is the Arms Export 

Control Act of 1976, sec. 38, as amended (22 U.S.C. 2778). 
The regulatory violation citation is the pertinent section of 27 
C.F.R. Part 178 (Commerce in Firearms and Ammunition). 
The most frequently encountered regulatory violations are 
the following: 

 
i. The failure of a licensed importer to obtain an ATF 

Form 6 for the importation of a regulated article -27 
C.F.R. 178.112 

ii. The failure of other licensees to obtain an ATF Form 6 
for the importation of a regulated article -27 C.F.R. 
178.113 
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iii. NOTE: Temporary importations of BATF-regulated 

items, such as weapons and ammunition, are within 
the administrative and licensing jurisdiction of the 
Office of Defense Trade Controls (ODTC), 
Department of State. 

 
4. Drug Enforcement Administration Violations 

 
a. Statutory Violations 
 

i. Chemical Diversion and Trafficking Act of 1988 (“Anti-
Drug Abuse Act of 1988, Pub. Law 100-690) 

ii. Comprehensive Methamphetamine “Speed” Control 
Act of 1996, Pub. L. 104-23 – Both regulate the 
importation and exportation of precursors and 
essential chemicals, which are used in the 
manufacture of narcotics and other controlled 
substances. (citations for these, please) 

 
b. Regulatory Violations  

 
i. In general - 21 C.F.R. Part 1313 (“Importation and 

Exportation of Precursors and Essential Chemicals”). 
These regulations require importers and exporters to 
obtain DEA’s permission for the importation and 
exportation of controlled chemicals by submitting 
Form 486 to DEA 15 days before an importation or 
exportation. The importation or exportation is 
considered approved unless DEA notifies the importer 
or exporter to the contrary. This 15-day advance 
notice period is waived for entities which qualify as 
“regular importers” of the listed chemicals or entities 
who have an established business relationship with 
the foreign customer, as defined in 21 C.F.R. 1300.02 
(b)(12). Such entities need only notify DEA of the 
importation or exportation before or on the date of 
importation or exportation. Further, these regulations 
require the importer or exporter to furnish Customs 
with a copy of the DEA Form 486 covering the 
transaction, as part of either the entry or export 
documentation. The regulatory citations for violation 
of the foregoing regulatory requirements are as 
follows: 

 
ii. Failure to submit Form 486 to DEA 15 days in 
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advance of the importation of controlled chemicals or, 
or a regular importer, by or on the date of importation 
- 21 C.F.R. 1313.12. 
 

iii. Failure to submit Form 486 to DEA 15 days in 
advance of an exportation or, for an exporter dealing 
with an established customer, by or on the date of 
exportation -21 C.F.R. 1313.21 

 
iv. Failure to submit written notification to DEA of the 

intent to transfer or transship “listed chemicals” that 
exceed the threshold reporting requirements in 21 
C.F.R. 1310.04(f). Such notification (NOT on Form 
486) must be given to DEA 15 days in advance of the 
proposed date the chemicals will transship or transfer 
through the U.S. - 21 C.F.R. 1313.31 

 
v. Failure to present Form 486 to Customs upon entry of 

DEA-controlled chemicals (21 C.F.R. 1313.14(c)) or 
upon exportation of such chemicals (21 C.F.R. 
1313.23) 

 
III. Early Release Procedures 
 

With respect to any imports or exports of controlled commodities (controlled by 
any Government agency), where the violation is technical and no license or 
license amendment must be obtained, every effort should be made to 
expeditiously release the goods, pursuant to a written request from the exporter, 
importer, or agent. Early release may be requested upon receipt by the importer 
or exporter, or agent thereof, of a Notice of Seizure issued by the FP&F Officer. 
The early release decision may be considered the final decision in the case, 
provided that the petitioner does not request further relief. 

 
IV. Remission/Mitigation Considerations 
 

A. Seizure history.  The prior seizure history of the exporter, importer of record, 
or license holder (for licensable goods) will be considered in he mitigation 
decision. Only consider violations that occurred within 3 years prior to the 
date of the violation under consideration. Therefore, if the present violation 
occurred on September 30, 2001, consider only violations that occurred from 
September 30, 1998 to September 30, 2001. 

 
B. Same nature violation.  Also, only consider as priors the same type of 

violation, involving the same agency’s laws and regulations.  For example, if 
the violation in the instant case is a substantive State Department violation, 
such as the failure to obtain a State Department license, consider only 
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previous substantive State Department violations that occurred within a 3-
year period. If the violation is a technical State Department violation, such as 
the failure to present a State Department license or a failure to cite a license 
exemption on the entry documentation or the SED, consider only previous 
technical State Department violations which occurred within a 3-year period. 
The same applies to Department of Commerce, Bureau of the Census, ATF 
and DEA violations. 

 
C. Corporate divisions are considered as separate entities for violation history.  If 

a corporate division incurs a violation, only like-nature priors by that particular 
corporate division, within a 3-year period of time, are considered as prior 
violations. For example, if MBW Aerospace Group of the MBW Industries 
Corporation incurs a technical violation, consider only prior technical 
violations by the MBW Aerospace Group within a 3-year period. 

 
D. Mitigating Factors (these are not exhaustive): 

 
1. Inexperienced importer or exporter 
 
2. Importer or exporter makes a voluntary disclosure of a violation to 

Customs and/or the other concerned agency - In certain cases a 
disclosure may serve to remit the forfeiture in full, i.e., without 
payment of a forfeiture remission amount 

 
3. Importer or exporter adheres to all Customs and other agency’s 

laws and regulations but a violation occurs due to the actions of 
another party. 

 
a. For example, an exporter validates a license at the intended 

port of exit, but the carrier re-directs the freight to another 
port of exit. 

 
b. For a second example, goods are moved in-transit through 

the U.S. without knowledge or consent of foreign exporter. 
 

E. Aggravating Factors (these are not exhaustive): 
 

1. Related criminal conviction or other evidence of an intentional 
violation, for example, the exportation of controlled articles without 
a required license by a violator who was aware that it would not be 
granted a license for the articles. 

 
2. A pattern of violations on the violator’s part, which evidences its 

disregard for its obligations under U.S. export control laws and 
regulations. 
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V. Remission/Mitigation Guidelines 
 

For the remission of goods subject to forfeiture in cases of export control under 
22 U.S.C. 401, if the exporter corrects the violation Customs, generally, will 
release the seized property, upon payment of an amount within the following 
ranges for violations occurring within a three (3) year period: 

 
A. Substantive Violations (e.g., failure to obtain a State or Commerce Department 

license, failure to obtain DEA permission for an in-transit movement of 
controlled chemicals) 

 
1. First offense: $2,500 or the invoiced value of the violative goods, whichever 

is lower. 
 

2. Second offense: $3,500 or the invoiced value of the violative goods, 
whichever is lower. 

 
3. Third offense: $5,000 or the invoiced value of the violative goods, 

whichever is lower. 
 

4. Fourth offense: $7,000 - $10,000 (depending on mitigating or aggravating 
factors), or the invoiced value of the goods, whichever is lower. 
 

 
B. Technical Violations (e.g., failure to validate, present, or reference a State or 

Commerce Department license, failure to provide Customs with a copy of 
DEA Form 486) 

 
1. First offense: $500 or invoiced value of violative goods, whichever is lower. 

 
2. Second offense: $750 or invoiced value of violative goods, whichever is 

lower. 
 

3. Third offense: $1,500 or invoiced value of violative goods, whichever is lower. 
 

4. Fourth and subsequent offenses: $2,000-$4,000 (depending on mitigating or 
aggravating factors), or the invoiced value of the violative goods, whichever is 
lower. 

 
VI. Claims for Liquidated Damages 
 

A. For vessel and aircraft carrier FTSR (Census) violations, i.e., the failure to 
timely file SEDs for export merchandise, issue a claim for liquidated 
damages against the carrier for a late SED filing and utilize the liquidated 
damages mitigation guidelines in Section VI of the LIQUIDATED 
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DAMAGES section of this Handbook for cancellation of the liquidated 
damages claim. 

 
B. If the land border carrier has an international carrier’s bond, issue a claim 

for liquidated damages under the bond for a late SED filing and utilize the 
liquidated damages mitigation guidelines in Section VI of the LIQUIDATED 
DAMAGES section of the Handbook for cancellation of the liquidated 
damages claim. 

 
C. Unlawful disposition of seized or detained export merchandise.  19 C.F.R. 

113.64(f). 
 

D. Amount of liquidated damages.  Pursuant to 19 C.F.R. 113.64(f), a carrier, 
which possesses an international carrier’s bond is liable for liquidated 
damages equal to 3 times the value of merchandise which, was not 
redelivered. 

 
E. For mitigation guidelines for these claims see Section XX of the 

LIQUIDATED DAMAGES Section of this Handbook. 
 
VII. Penalties 
 

A. A civil monetary penalty is the appropriate action against a vessel master 
or aircraft pilot for failure to present SEDs for licensable goods prior to 
export.  The penalty would be assessed under the provisions of 19 U.S.C. 
1436.  There does not have to be a seizure of the export goods in order to 
assess the penalty.  Seizure of the goods should only occur if the 
exporter fails to have the license or other form validated prior to export. 

 
B. For all civil monetary penalties incurred by a vessel master or aircraft pilot 

involving the failure to present SEDs for licensable merchandise prior to 
the departure of the vessel or aircraft, mitigate the 19 U.S.C. 1436 penalty 
consistent with the guidelines set forth in Paragraph V.B. above. 
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