
U.S. Court of International Trade

◆

Slip Op. 16–88

REBAR TRADE ACTION COALITION, et al., Plaintiffs, v. UNITED STATES,
Defendant, and ICDAS CELIK ENERJI TERSANE VE ULASIM SANAYI,
A.S., and HABAS SINAI VE TIBBI GAZLAR ISTIHSAL ENDUSTRISI A.S.,
Defendant-Intervenors.

Before: R. Kenton Musgrave, Senior Judge
Court No. 14–00268

[Remanding administrative results of redetermination that rebar from Turkey was
sold at less than fair value.]

Dated: September 21, 2016

Alan H. Price, John R. Shane, Maureen E. Thorson, and Jeffrey O. Frank, Wiley
Rein LLP, of Washington, DC, for plaintiffs.

Richard P. Schroeder, Trial Attorney, Commercial Litigation Branch, Civil Division,
U.S. Department of Justice, of Washington, DC, for the defendant. With him on the
brief were Benjamin C. Mizer, Principal Deputy Assistant Attorney General, Jeanne E.
Davidson, Director, and Reginald T. Blades, Jr., Assistant Director. Of Counsel on the
brief was David W. Richardson, Attorney, Office of the Chief Counsel for Trade En-
forcement and Compliance, U.S. Department of Commerce, of Washington, DC.

Matthew M. Nolan, Nancy A. Noonan, Diana Dimitriuc Quaia, and Julia L. Diaz,
Arent Fox LLP, of Washington, DC, for defendant-intervenor Icdas Celik Enerji Ter-
sane ve Ulasim, A.S.

David J. Simon, Law Office of David L. Simon, of Washington, DC, for defendant-
intervenor Habas Sinai ve Tibbi Gazlar Istihsal Endustrisi A.S.

OPINION AND ORDER

Musgrave, Senior Judge:

Slip opinion 15–130 (Nov. 23, 2015) remanded Steel Concrete Rein-
forcing Bar From Turkey: Final Negative Determination of Sales at
Less Than Fair Value and Final Determination of Critical Circum-
stances, 79 Fed. Reg. 21986 (Sep. 15, 2014) (“Final Determination”),1

together with its accompanying issues and decision memorandum
(“IDM”) to the U.S. Department of Commerce, International Trade
Administration (“Commerce” or “Department”) for reconsideration or
further explanation of four aspects of those final results: (1) the
decision to grant duty drawback adjustment to respondents ICDAS
Celik Enerji Tersane ve Ulasim, A.S. (“Icdas”) and Habas Sinai ve
Tibbi Gazlar Istihsal Endustrisi A.S. (“Habas”), in particular to ac-

1 The period of investigation is July 2012, through June 2013.
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count for the Turkish Resource Utilization Fund (“KKDF”) tax ulti-
mately not collected, pursuant to the Turkish Inward Processing
Regime (“IPR”), on imports of raw materials incorporated into ex-
ports; (2) the calculation of the duty drawback adjustment; (3) the
decision to use the date of invoice as the date of sale; and (4) a
determination concerning the alloy content of Icdas’s2 steel billets.
See Slip Op. 15–130 (Nov. 23, 2015), familiarity with which is pre-
sumed. At this point, the parties contest aspects of the remand results
(“Redetermination”), which has yielded margins of 3.64 percent for
Icdas, de minimis for Habas, and 3.64 percent for “all others”. See
ECF No. 77 (Apr. 7, 2016) at 71. For the following reasons, the matter
must be remanded a second time.

Discussion

Concerning the first issue, Commerce previously determined that

Turkey’s IPR, which basically forgives the liability for customs duties

owing on imported material upon export of finished product incorpo-

rating such material, functions in the manner of a customs duty

drawback program similar to such regimes as exist in the United

States. See, e.g., Redetermination at 4. The duty drawback system of
the United States, for example, permits rebate of 99 percent of the
customs duties paid on imported merchandise if the exported product,
inter alia, either consists of the imported merchandise itself, or con-
sists of a suitable “substitute” for the imported merchandise, other-
wise known as “substitution” drawback. See 19 U.S.C. §1313(a)&(b);
19 C.F.R. §191.22.

I. Adjustment of U.S. Price for KKDF Tax Forgiveness

The plaintiffs, Rebar Trade Action Coalition and its individual

members (plaintiffs or “RTAC”), previously challenged Commerce’s

interpretation of the interplay between or operation of Turkey’s IPR

and its KKDF tax scheme and Commerce’s decision to include the

latter as part of the adjustment to the U.S. price of the subject

merchandise required by 19 U.S.C. §1677a(c)(1)(B). The issue was

remanded as necessary to Commerce’s voluntary request to recon-

sider an aspect of its duty drawback calculation methodology. See
infra& generally Slip Op. 15–130 at 5–9.

As a threshold matter, on remand Commerce reaffirmed that the

respondents met the requirements of its two-prong test for duty

drawback pursuant to the established framework of Turkey’s IPR. See
Redeterminationat 5–6, 38–40. RTAC did not comment on that find-

2 Insofar as this court is aware, Professor Strunk’s First Rule is still vibrant. See William
Strunk, Jr., and Elwyn Brooks “E.B.” White, The Elements of Style (3rd ed. 1979), p. 1 (Rule
1: “Form the possessive singular of nouns by adding ’s. Follow this rule whatever the final
consonant.”). Passages herein from the papers, however, are quoted unaltered for readabili-
ty’s sake.
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ing but argued against inclusion of the KKDF tax in the duty draw-
back adjustment calculation on the following grounds: (1) the KKDF
tax does not qualify as a statutory “import duty” under 19 U.S.C.
§1677a(c)(1)(B) as it was not “import-dependent and export contin-
gent”; (2) the KKDF tax is not imposed on imports but on commercial
loans that are financed in certain ways, and regardless of whether
those loans are used to support imports or not; (3) the KKDF tax did
not qualify as an “import duty” within the meaning of section
1677a(c)(l)(B) because the KKDF tax can be avoided altogether even
with respect to loans to support imports simply by avoiding certain
types of financing options such as acceptance loans or loans denomi-
nated in foreign currencies; and (4) “[i]f no tax was ever owed, then it
could not have either been rebated or foregone by reason of exports to
the United States.” See Redetermination at 6, 40–42.

Considering the arguments on the record,3 Commerce again found,

consistent with its previous analytic experience therewith,4 that the

KKDF tax qualifies as a statutory import duty under section

1677a(c)(1)(B) and that the tax was “import-dependent and export

contingent”5, to wit:

The KKDF amount is considered a contingent liability similar to

the duties exempted on raw materials imported under the re-

quirements of the IPR. Therefore, we find that this contingency

is tantamount to “owed duties” because such a tax would require

payment absent the satisfactory exportation of the subject mer-

chandise to the United States.

Id. at 14. See also id. at 42–45.

RTAC here re-emphasizes that its challenge is focused on “whether

the KKDF can properly be considered an ‘import duty’ within the

meaning of 19 U.S.C. § 1677a(c)(I)(B), given that it can be incurred on

loans to support domestic purchases as well as imports, and can be

avoided entirely even with regard to import financing by choosing

non-taxable loans,” and RTAC contends the Redetermination has not
clarified this particular question. RTAC Cmts. at 10, citing RTAC Br.
at 8–10, ECF Nos. 28, 29. Elaborating, RTAC argues Commerce’s
finding that “[t]he KKDF amount is based on the value of the goods
themselves” (Redetermination at 9) is based on an incorrect interpre-
tation of the record, which indicates that the KKDF tax is incurred

3 As supplemented during remand. See Redetermination at 8–14.
4 Id. at 6 n.14, referencing Final Results of the Antidumping Duty Administrative Review:
Welded Carbon Steel Standard Pipe and Tube Products from Turkey; 2012–2013, 79 Fed.
Reg. 71087 (Dec. 1, 2014), and accompanying issues and decision memorandum at comment
3, which stands for the proposition that the fact that KKDF taxes are a tax levied on
financial transactions, not on goods and services, does not prevent KKDF taxes from
functioning as a duty on imports.
5 Redetermination at 6.
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from financing options and is based on the value of that financing
rather than on the customs value of any relevant imported goods,
which are not necessarily the same values. Id. at 11. “The point is
important, as the agency’s determination that the KKDF, when in-
curred in transactions involving imports, is owed on the value of the
imports at issue, appears central to the agency’s conclusion that the
tax functions in the manner of an import duty.”6 Id.

This court is unpersuaded that Commerce has misconstrued the

record. The agency’s determination on the record of the meaning and

operation of foreign law is one of fact, and while Commerce might just

as well have been reasonably persuaded by RTAC’s contentions, for

purposes of its Redetermination the pertinent point for Commerce, as
mentioned, appears to have been its finding that the KKDF taxes on
this record were assessed and owing in fact due to import, whether or
not imposed “on” the import(s) directly, and were therefore “tanta-
mount to ‘owed duties’” that the respondents ultimately persuaded
were in fact excused or forgiven through the operation of the IPR. See
Redetermination at 13–15. RTAC’s arguments, which offer a different
interpretation of de jure aspects of the KKDF tax, essentially amount
to asking for substitution of judgment for Commerce’s interpretation
on that matter of fact, and they do not here persuade, thereby, that
Commerce’s determination to adjust U.S. price to account for KKDF
tax forgiveness, pursuant to Commerce’s interpretation of the actual
operation of the IPR on record, resulted from unreasonable interpre-
tation of it. See id. at 39–45 (cmts. 1 & 2).

II. Modification of Duty Drawback Calculation

Undisputed is Commerce’s finding that the respondents sourced

some of their inputs from both foreign sources, which incurred import

duties, and domestic sources, which incurred no import duties. How-

6 From which point, further elaborating, RTAC points to two problems with Commerce’s
“disagree[ment]” with its claim that the KKDF decree itself states that the tax is imposed
on the value of financing and not on the value of the imports financed, to wit: (1) that
Commerce had no reasonable basis for concluding that it had cited an outdated version of
the KKDF decree in making its arguments when it, RTAC, citing the documentation
provided in Icdas’s second supplemental Section C response, pointed to the same language
the agency had apparently found so pertinent — in particular, the phrase “changed by
government decree 2011/2304” in Section 7(D) of the KKDF decree — which did not, as
Commerce may have assumed, revoke or replace (as opposed to merely supplement) the
decree but should, therefore, have been read in conjunction with the original decree itself;
and (2) that the language Commerce apparently found pertinent — i.e., “7(D) — import by
acceptance credit, term L/C and cash against goods, 6 % (changed by government decree
2011/ 2304)” — (see Icdas Second Supp. C. Response at Ex. SC-14) does not in any way state
that the tax is being charged on the value of imports, versus the value of import financing
vehicles. RTAC Cmts. at 12–13. “In fact, when it is read in conjunction with the rest of the
decree, it is clear that the tax is on the value of the financing for goods financed in certain
ways, and not on the value of imported goods themselves”, and “[i]n concluding otherwise,
the agency appears to be relying solely on respondents’ assertions, and ignoring the KKDF
decree itself.” Id. at 14.
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ever, in light of that fact RTAC previously argued the Final Determi-
nation was unclear in addressing its arguments on the calculation of
the duty drawback adjustment, Commerce, in response, requested
remand voluntarily in order to reconsider its duty drawback adjust-
ment calculation. On remand, Commerce concluded that application
of its usual methodology resulted in a distorted margin; accordingly,
it adjusted its methodology to eliminate the perceived distortion.
Redetermination at 49–58. RTAC supports the remand results while
Icdas opposes.

Commerce begins by explaining that the dumping margin, in its

basic form, is expressed as a ratio of normal value (“NV”) minus U.S.

Price (“USP”) divided by U.S. Price, or “(NV -USP) / USP”7. To achieve

a “fair comparison”,8 19 U.S.C. §1677a(c)(1)(B) requires upward ad-

justment of USP by “the amount of any import duties imposed by the

country of exportation which have been rebated, or which have not

been collected, by reason of the exportation of the subject merchan-

dise to the United States”. The purpose of this statutory “duty draw-

back adjustment” is to achieve “tax neutrality” in a comparison of NV

and USP when Commerce confronts the situation where “goods sold

in the exporter’s domestic market are subject to import duties while

exported goods are not”. Saha Thai Steel Pipe (Pub.) Co. v. United
States, 635 F.3d 1335, 1339 (Fed. Cir. 2011) (“Saha Thai”). In such a
situation, the purpose of the statute is to equilibrate by “increasing
EP to the level it likely would be absent the duty drawback” and
amounts to “a plain and simple rule: a duty drawback adjustment
shall be granted when, but for the exportation of the subject mer-
chandise to the United States, the manufacturer would have shoul-
dered the cost of an import duty.” Id. at 1341. See also Maverick Tube
Corp. v. United States, 40 CIT ___, 2016 WL 2844288, at *8 (May 10,
2016) (observing that the language of the statute is “plain” only to a
certain extent).

In theory, such an adjustment is unexceptional. However, the Re-
determination explains that Commerce identified an “imbalance” in
its standard duty drawback adjustment methodology:

[O]n the NV side of the comparison, the annual average cost for

an input was an average cost of both the foreign sourced input,

which incur duties, and domestic sourced input on which no

duties were imposed. Thus, the denominator over which the

amount of the duties forgiven or rebated was allocated was all

production. This per-unit amount of duties was a component of

7 See Def ’s Resp. at 12 (court’s alteration). Cf. 19 U.S.C. §1677(35)(A) (dumping margin).
For purposes of this calculation, USP will be either export price (“EP”) or constructed export
price (“CEP”).
8 See Uruguay Round Agreements Act, Statement of Administrative Action, H.R. Doc. No.
103–316, vol. 1, at 820 (1994), reprinted in 1994 U.S.C.C.A.N. 4040, 4161.
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the respondent’s cost of production. On the EP/CEP side, how-

ever, the amount of duties forgiven or rebated was allocated over

only the export sales quantity. As a result, the adjustment to the

EP/CEP used a smaller denominator than that used on the NV

side. Thus, the per unit U.S. sales adjustment was larger than

the per unit duty amount imbedded in NV, and created an

imbalance in the comparison of the EP/CEP with NV.

Redetermination at 16. Taking such facts into account, Commerce
accordingly explained that it

will make an upward adjustment to EP and CEP based on the

amount of the duty imposed on the input and rebated or not

collected on the export of the subject merchandise by properly

allocating the amount rebated or not collected to all production

for the relevant period based on the cost of inputs during the

POI. This ensures that the amount added to both sides of the

comparison of EP or CEP with NV is equitable, i.e., duty neutral
meeting the purpose of the adjustment as expressed in Saha
Thai. Thus, based on the facts of this investigation, the Depart-
ment finds that the import duty costs, based on the consumption
of imported inputs during the POl, including imputed duty costs
for the imported inputs, properly accounts for the amount of
duties imposed, as required by 772(c)(1)(B) of the Act. Thus, for
this remand redetermination, the Department has revised its
calculation of the adjustment to EP and CEP for duty drawback
such that this adjustment is based on the per-unit duty costs
included in the respondent’s cost of production.[ ]

Id. at 18–18 (footnotes omitted).

RTAC supports this recalculation of the duty drawback adjustment.

RTAC Cmts. at 2–3. Icdas, however, argues the recalculation is in-

consistent with the statute, inter alia, because allocating duty draw-
back to “all production” is a flawed premise because it “allocates a
part of the duty drawback adjustment to home market sales, which
could never earn duty drawback”. Icdas Cmts. at 2. The duty draw-
back statute does not permit this, Icdas argues, but requires a “full”
upward adjustment to EP or CEP for duties not collected “by reason
of the exportation of the subject merchandise to the United States.”
Id., quoting 19 U.S.C. §1677a(c)(1)(B).

Icdas’s reading of the statute appears correct, at least in part. See
Avesta Sheffield, Inc. v. United States, 17 CIT 1212, 1216, 838 F. Supp.
608, 612 (1993) (the statute “allows a full upward adjustment” to EP
for import duties “which have not been collected”); see also Wheatland
Tube Co. v. United States, 30 CIT 42, 62, 414 F. Supp. 2d 1271, 1288
(2006) (quoting same). Commerce having determined that Icdas met
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the statutory requirements for the duty drawback adjustment, see
Redetermination at 15, 39–40, the problem with the Redeterminaion’s
modification of the per-unit “sales” side of the standard duty draw-
back adjustment calculation is that by conflating duties paid and
duties rebated or not collected by reason of export the modification
effectively disallows the full amount of the duty drawback (i.e., the
amount of KKDF import-tax forgiveness) allocable to EP/CEP in
contravention of the statute. Thus, the court agrees with Icdas that
what the Redetermination’s modification of the standard duty draw-
back adjustment does, in effect, is attribute to domestic production a
part of the actual duty drawback received, and domestic production
cannot, by definition, be attributed with duty drawback under Turk-
ish law. The USP adjustment for drawback, being causally related to
exportation, not production, is allocable only to the exports to which
it relates; therefore, because the result of the methodology applied in
the Redetermination apparently denies the full adjustment to EP/
CEP which Icdas is lawfully entitled without adequate justification,
further remand for reconsideration (and justification of any modifi-
cation) is required.

That said, the court does not agree that Commerce’s attempt to

properly allocate the duty amount attributable to NV was based on a

“flawed premise”. See Icdas Cmts. at 12. Icdas agrees that “the whole
rationale for the [c]ourt’s decision in Saha Thai was that costs need to
be increased to erase distortions that might be created by duty draw-
back”, Icdas Cmts. at 17 (bracketing added), and the court agrees
with the Redetermination that Commerce’s standard duty drawback
methodology is flawed insofar as it produces a distorted comparison of
a per-unit NV with a per-unit EP/CEP when production involves a
mixture of foreign-sourced and domestic-sourced inputs.

Conceptually, whereas the “cost” side of NV reflects a simple aver-

age, i.e., a uniform ratio of allocated input costs across all production,
the Turkish drawback system (i.e., the IPR) effectively “loads” the
EP/CEP export sales side with duty inclusive (foreign sourced) input
production costs and correspondingly skews the proportion of the
duty exclusive (domestic sourced) production costs that must, as a
matter of accounting logic, remain on the NV foreign like product
counterpart cost side. The operation of the IPR thus amounts to a
“forced reallocation” of production costs between the EP/CEP side and
the NV side, rendering inapplicable and inappropriate the calculation
of a “simple” average cost of production that would otherwise cover
both the export product and the domestically-sold product alike.

To take a simple example: if a respondent’s production consists of

75% foreign-sourced inputs and 25% domestic-sourced inputs, and if

it exports 75% of its finished product and sells the remaining 25% of

its production in the domestic market, and if the respondent claims

and receives 100% of the customs duties paid during the period of
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investigation as drawback (i.e., regardless of the fact that its exports
consist in fact of a fungible mix of 75% foreign-sourced inputs and
25% domestic-sourced inputs), then under that scenario there are
effectively no customs duty costs that must be borne in sales of the
domestic product, which is conceptually the comparative NV. Under
that scenario, either no duty drawback adjustment is necessary —
because USP and NV are both “net” of the taxes with which the
antidumping duty statute is concerned — or the equivalent per-unit
“full” adjustment that is made to EP/CEP must likewise be made to
the per-unit “cost” side of NV in accordance with Saha Thai. As stated
in the Redetermination:

if the imported raw materials are assumed to be consumed in

the exported merchandise and the domestic purchased raw ma-

terials [ar]e presumed to be consumed in the domestically sold

merchandise, no duty offset adjustment can be justified, as the

NV would no longer be duty inclusive as the CAFC presumed in

Saha Thai. The duty exclusive U.S. price should then be
matched directly with the duty exclusive Home Market price.

Conversely, if the imported inputs were presumed to be con-

sumed first in the products sold domestically, thus creating a

duty inclusive NV, there would still be no justification for a duty

drawback claim, as a precondition of a duty drawback is the

consumption and subsequently re-exported as part of another

good and the collection of the rebate.[ ] It would be nonsensical

to claim a duty drawback for re-exporting the imported input

while simultaneously claiming the same input was consumed in

a domestically sold product. Therefore, while perhaps counter

intuitive, the only reasonable assumption is that the imported

raw materials and domestically sourced raw materials are con-

sumed proportionally between the corresponding domestic sales

and export sales, as then both the U.S. price and Home Market

price will be duty inclusive.

Redetermination at 53–54. Cf. 19 U.S.C. §1677b(a)(6)(B)(iii) (purpose
of NV adjustment is to net “the amount of any taxes imposed directly
upon the foreign like product or components thereof which have been
rebated, or which have not been collected, on the subject merchan-
dise, but only to the extent that such taxes are added to or included in
the price of the foreign like product”) (italics added).

The essence of the problem here, in accordance with Saha Thai,
appears to be that to the extent EP/CEP “must” be adjusted to ac-
count for duty drawback in order to achieve tax neutrality, when
EP/CEP is in fact adjusted upwards to account for the amount of duty
drawback, it is conversely appropriate to impute the payment of
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import duties to the cost side of NV up to the level at which the NV
cost side reflects a “mirror image” of the duties rebated or not col-
lected by reason of import. Saha Thai, 635 F.3d at 1342. Thus, as far
as the NV cost side of Commerce’s standard duty drawback adjust-
ment methodology is concerned, substantial evidence of record sup-
ports the Redetermination’s conclusion that the methodology is “im-
balanced” when attempting to impute a corresponding amount of
import duties to the NV cost side in the context of substitution
drawback granted upon export to a product that presumptively con-
sists of both domestic and foreign sourced inputs, and the matter
must be remanded for further consideration.

In passing, the court notes for purposes of remand that the Rede-
termination is premised on “recognizing that a drawback adjustment
that overstates the amount of duty in NV will distort a determination
of dumping”. Redetermination at 54 (italics added). As a general
principle, that is true. But as to any particular solution that ad-
dresses the aforementioned imbalance occasioned by “de jure re-
allocation” of the input-content of exported subject merchandise re-
sulting from operation of the IPR (whereby domestic-sourced input is
considered as “substituted” foreign-sourced input for drawback pur-
poses) and whether that solution would accord the statute and Saha
Thai, such matters are best left to Commerce and the parties to sort
out on remand. Whatever avenue is chosen to correct for the per-
ceived imbalance in the duty drawback adjustment methodology
should, of course, also address Commerce’s overstatement concern as
to the amount of duty properly imputable to NV by way of explana-
tion.9

Also in passing, the court notes Icdas’s arguments on case law

clarifying that the duty drawback adjustment does not require any

inquiry into whether home market prices are duty inclusive. See, e.g.,
Icdas Cmts. at 20, citing Wheatland Tube Co. v. United States, 30 CIT
42, 61–62 (2006), rev’d on other grounds, 495 F.3d 1355 (Fed. Cir.
2007). The cases to which Icdas points for support, however, pre-date
Saha Thai, and the point of law it raises is of little moment to the
issue at hand. Icdas then argues that “imputed” duty costs are al-
ready “accounted for”, id. at 22, but that point does not address how
those costs are to be allocated, as the petitioners note, which is the

9 In the first place, for example, would imputation, to the input content of the home market
NV “side,” of the same domestic-to-foreign input content ratio that is implicitly embodied in
exported subject merchandise receiving the benefit of IPR drawback result in overstating
NV? Assuming it would not, and assuming further, for simplicity’s sake, that the IPR treats
100% of the input content of exported subject merchandise as foreign-sourced, would the
imbalance in the duty drawback equation be corrected on the NV cost side by, for example,
“(rebated duties ÷ export quantity) + (non-rebated duties ÷ (total production - export sales
quantity)) = average Turkish domestic like product import duty cost”, or is there is a form
of “weighted” average that would more properly impute a “like” proportion of the import
duty to the NV cost side, i.e., in proportion to impact of the import duty rebated or not
collected by reason of export to the EP/CEP side?
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issue before the court. Icdas further argues that any modification of
the duty drawback adjustment methodology requires rulemaking un-
der the Administrative Procedure Act, id. at 23–24, but just as a
change of administrative policy “is irrelevant” because Commerce
may substitute new administrative policy based on a reasonable
statutory interpretation that is entitled to Chevron deference, Saha
Thai, 635 F.3d at 1342, citing Rust v. Sullivan, 500 U.S. 173, 186–87
(1991), Commerce is also entitled to change its methodology in the
absence of any reliance interest if the change is reasonably explained.
Cf. SKF USA, Inc. v. United States, 537 F.3d 1373 (Fed. Cir. 2008)
with Huvis Corporation v. United States, 570 F.3d 1347, 1354–55
(Fed. Cir. 2009) (“[s]ometimes an agency must provide a more de-
tailed justification than what would suffice for a new policy created on
a blank slate, such as . . . when its prior policy has engendered serious
reliance interests that must be taken into account”) (citation and
internal quotes omitted). Icdas does not explain how cost reporting is
a reliance interest, but Commerce has yet to reconsider the issue in
any event.

III. Date of Sale Reconsideration

On remand of the issue of the date of sale “at least for further

explanation . . . or for reconsideration, at Commerce’s discretion”,10

the Redetermination summarizes, first, that Commerce

encountered a sales process that was subject to renegotiation for

a significant percentage of U.S. sales, including renegotiated/

revised terms of sales that occurred on the eve of the invoice

date.[ ] In other instances, Icdas and the U.S. customer issued a

revised P/O [i.e., purchase order] in which the signature blocks
were left unsigned and the date of the amended P/O was merely
penciled in at the top of the document.[ ] ln our view, such facts
do not point to a formal or “ firmly established” agreement in
which there is a meeting of the minds between the buyer and
buyer. Rather, our view is that the facts indicate a fluid sales
process where parties were able to fill out unsigned P/Os and
amended P/Os that, in some instances, were revised multiple
times right before the issuance of the invoice.[ ] As such, we find
that it was reasonable to conclude in the Final Determination
that the date of the P/O and amended P/Os do not constitute the
formal “meeting of the minds.”

The [c]ourt note[d] that the record lacks any evidence that

Icdas’ terms of sale were revised as of the invoice date. We do not

10 See generally Slip Op. 15–130 at 17–21.
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dispute this fact. However, as explained in Preamble[11], an
informal “preliminary agreement” (which in the instant pro-
ceeding includes instances involving unsigned P/Os with dates
merely penciled in at the top of the document) [“]in an industry
where renegotiation is common,” (which is certainly true in the
case of Icdas), may not constitute a “meeting of the minds,” and
that this approach “holds even if, for a particular sale, the terms
were not renegotiated.” Thus, we contend that our approach in
the Final Determination to use invoice date as the date for sale
for Icdas adhered to 19 CFR 351.40l(i) and the Preamble.

Redetermination at 23–24 (footnotes omitted). The administrative
analysis then distinguishes the facts of the instant matter from those
of Nucor Corp. v. United States, 33 CIT 207, 612 F. Supp. 2d 1264
(2009), which emphasized formality in the contracting process, and
from those of Habas Sinai ve Tibbi Gazlar Istihsal Endustrisi A.S. v.
United States, 33 CIT 695, 625 F. Supp. 2d 1339 (2009), which in-
volved the question of whether the relevant sales contract had, in
fact, changed after the contract date. Id. at 24–27. Nonetheless, in
light of the “holding in the Remand Order”, id. at 27, for the U.S. date
of sale, Commerce “under protest” used either Icdas’s last amended
purchase order (“P/O”) date, where such information was available, or
Icdas’s initial P/O date. See id. at 27.

Icdas argues that Commerce has “misread” the court’s prior deci-

sion as “requiring” Commerce to revise the date of sale. Icdas Cmts.

at 25. Icdas is correct. Icdas further argues Commerce’s explanation

on why the original determination of invoice date as Icdas’s date of

sale is supported by substantial evidence on the record and in accor-

dance with law and therefore the matter should be remanded with

instruction to recalculate its margin using invoice date as the date of

sale. Such instruction, however, would suffer from the same defect the

defendant implicitly accuses the prior opinion in its Redetermination
on this issue.

RTAC argues Commerce’s Redetermination on the date of sale as of
the P/O or contract or last-amended P/O or contract should be sus-
tained; and arguably, there are grounds for doing so. The plaintiffs
note, correctly, that although Commerce continues to find meaningful
the lack of formal contracts or formality involved in Icdas’s sales, it is
unclear why that is actually meaningful. “The agency’s duty is to
determine when a meeting of the minds took place, not to opine on the
level of formality involved in the parties’ documentation of that meet-
ing.” RTAC Cmts. at 6 (citations omitted). Further, RTAC contends,
while Commerce points to the Preamble to its regulations in defense

11 See Antidumping Duties; Countervailing Duties; Final Rule, 62 Fed. Reg. 27296, 27349
(May 19, 1997).
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of its original determination, the issues alluded to in the Preamble do
not appear to be reasonably in play here. For example, RTAC argues,
there is no reason to believe that the terms in the last-amended
PO/contracts were “merely proposed”, given that Icdas and its cus-
tomers never varied in observing those terms, and while Commerce
refers to such last-amended P/Os as “preliminary agreement[s]”,
given that their terms were in fact observed Commerce again seems
to be solely taking issue with the level of formality involved in the
parties documentation of their final meeting of the minds, as RTAC
understands the Redetermination. Id. Again, RTAC argues, the fact
that Icdas and its customers did not enter into “formal” contracts is
irrelevant because the question is when the meeting of the minds took
place. See id. at 8. And on that issue, RTAC argues the actual practice
of the parties should speak volumes. Id.

As above indicated, the court sought to give Commerce wide lati-

tude — quite — in remanding this issue previously “at least for

further explanation . . . or for reconsideration, at Commerce’s discre-

tion.” On the one hand, the court could simply overlook Commerce’s

“under protest” pique, conclude that the Redetermination “adopts”
the prior opinion’s analysis of the issue of the date of sale, and sustain
it on that basis as supported by substantial evidence and in accor-
dance with law. See, e.g., Whirlpool Corp. v. United States, 40 CIT ___,
Slip Op. 16–81 (Aug. 26, 2016); Peer Bearing Company—Changshan
v. United States, 39 CIT ___, 128 F. Supp. 3d 1304 (2015). On the
other hand, since the matter requires remand of the issue of changed
methodology, supra, the court will also remand this date-of-sale issue
without further opinion at this pont, in order to afford Commerce the
opportunity (and latitude, again) to evaluate its stated interpretation
of the prior remand order and the substance of this issue afresh. See,
e.g., Qingdao Taifa Group Co., Ltd. v. United States, 34 CIT 560, 710
F. Supp. 2d 1352 (2010), aff’d, 467 Fed. Appx. 887 (Fed. Cir. 2012);
Acciai Speciali Terni S.p.A. v. United States, 28 CIT 2013, 350 F.
Supp. 2d 1254 (2004).

IV. Yield Strength; Alloy Cost Allocation

Among Commerce’s model match criteria for rebar is yield strength,

a physical characteristic attributable to carbon equivalency. As re-

quested, the Redetermination clarifies Commerce’s revision to certain
yield strength CONNUMs for Habas’s products and explains the
information obtained on remand for the record to support the accu-
racy of Icdas’s reported value of of Grade S420 rebar. See generally
Redetermination at 28–33. As no party contests such treatment at
this point, the defendant argues for sustaining this issue.

Also remanded for further explanation or reconsideration was the

accounting treatment of the alloy content of Icdas’s water cooled

versus air cooled rebar. Slip Op. 15–130 at 28. As Commerce explains,
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see generally Redetermination at 35–38, it sent an additional ques-
tionnaire to Icdas during remand seeking additional information re-
lating to Commerce’s understanding of Icdas’s reported CONNUM-
specific alloy costs among its normal books and records. Specifically,
Commerce requested clarification of whether the reported alloy costs
reflect actual quantities of alloys added in production, an estimate of
alloys added in production based on the composition of the billets
produced, or some other method. Commerce concluded from Icdas’s
supplemental response that its reported “product-specific” alloy costs,
which are based on Icdas’s normal books and records, are not actually
product-specific but rely on daily averages for alloys consumed in
production, not actual product-specific consumption.

Commerce then considered whether relying on the daily average

alloy cost method used in their normal books and records would be

reasonable. The petitioners claimed that alloy costs should signifi-

cantly differ between the different grades of billet produced, while

Icdas claimed they should not. Icdas did not track such cost differ-

ences in its normal books and records and did not attempt to quantify

such differences in reporting to Commerce. To assess whether Icdas’s

reporting method was reasonable, Commerce analyzed the amount of

alloy costs allocated to each of the different internal product codes

that make up the highest volume CONNUM sold in the U.S. market

that was reviewed at verification. The relied-on exhibit (“CVE 7”)

indicated the per-unit production costs assigned to the CONNUM, by

cost element, and also indicated the per-unit cost of production (in

detailed cost elements) assigned to all the internal product codes that

fall within the CONNUM.

Commerce found that the cost of producing the internal product

codes are weight-averaged in arriving at the final CONNUM-specific

cost. Among the detailed cost element fields contained in CVE 7 are

alloy costs. By dividing the total alloy costs assigned to each internal

product by the total production quantity of the same product, Com-

merce was able to determine the amount of alloy costs per unit of

finished production assigned to each internal product making up the

CONNUM. From this information, Commerce was then able to dis-

cern the magnitude of the differences in alloy costs assigned to the

different products making up the same CONNUM; the greater the

difference between the highest per-unit alloy cost and the average

per-unit alloy cost, the “more likely”, Commerce found, that alloy cost

differences between products are not inconsequential as contended by

Icdas. Lacking record evidence to indicate the mix of products pro-

duced on any given day which factor into the daily average alloy costs

assigned to each of the products, Commerce found it reasonable to

conclude that discerning significantly different alloy costs assigned to
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the different products falling within the same CONNUM is the result

of the existence of differences in the mix of billet grades produced and

the existence of a meaningful difference in alloy costs between the

grades of billets produced. Commerce found the difference between

the highest per-unit alloy cost and the average per-unit alloy cost not

inconsequential, as the calculation represents the difference in alloy

costs for products that fall within the same CONNUM.

Commerce thus found that the reported product-specific alloy cost

information is unreasonable, that an adjustment is warranted, and

that necessary information is not available on the record. See 19
U.S.C. §1677e. Commerce used the alloy cost information contained
in CVE 7 as “facts available”, see id., to calculate an adjustment to
alloy costs. Specifically, using the internal product codes’ detailed cost
information, Commerce calculated the difference between the highest
per-unit alloy cost and the average per-unit alloy cost assigned to the
CONNUM expressed as a percentage of the CONNUM’s total direct
material costs, and it applied the resulting percentage to the reported
total per-unit direct material costs for all CONNUMs, thus increasing
the total cost of manufacturing accordingly. Commerce found that
this was the most reasonable manner for adjusting for the difference
in light of the fact that the actual difference in alloy costs is not
available from the company’s books and records.

Icdas opposes Commerce’s Redetermination on this issue, noting
that Commerce’s standard questionnaire specifically envisions that
allocations will be necessary to report costs, such as in instances
where a company’s normal books and records do not track certain
costs on a product-specific basis, and that Commerce “often” accepts
allocations of costs on a weight basis and finds it reasonable. Icdas
Cmts. at 28, referencing Ball Bearings and Parts Thereof From
France, Germany, Italy, Japan, and the United Kingdom, 74 Fed. Reg.
44819 (Aug. 31, 2009) (final results), and accompanying issues and
decision memorandum at 40. Icdas implies Commerce should have
done so here, and that the Redetermination has resulted in only a
“modest” difference in alloy costs. Should the court consider the Re-
determination on this issue reasonable, however, Icdas asks that the
matter be remanded nonetheless “to correct [Commerce’s] calcula-
tion, if needed, so that any adjusted/attributed alloy costs applied do
not exceed total alloy costs incurred during the POI.” Id. at 28–29.

Icdas’s substantive arguments do not persuade that the Redetermi-
nation on the issue of alloy cost allocation is unreasonable. Commerce
has provided a careful and detailed explanation of its consideration of
the issue, and the court may not substitute judgment therefor in the
absence of unreasonably-applied logic or an unreasonable interpre-
tation of the record. The court will not, however, at this time sustain
the Redetermination on this issue, in order to afford Commerce an
opportunity to consider Icdas’s argument on whether “correction” to
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cap the adjusted/attributed alloy costs so that they do not exceed total
alloy costs incurred during the POI is appropriate. If error is manifest
but has de minimis impact on the margin, that is harmless, but where
the difference is “on the line” between a negative and an affirmative
determination of sales at less than fair value, correction for precision
is required; otherwise, it is encouraged where only a modicum of
administrative resources is necessary therefor.

Conclusion

The quality of the briefing obviates Icdas’s motion for oral argu-

ment, ECF No. 105, which is hereby denied as moot, and in view of

the above opinion, the case must again be, and herebyis, remanded

for further proceedings not inconsistent with this decision. Remand

results shall be due November 23, 2016, after the filing of which the

parties shall again confer and file a joint status report by November

30, 2016 or, if filed earlier, five business days of such filing in order to

propose dates for filing comments and/or concerning any other mat-

ters.

So ordered.

Dated: September 21, 2016
New York, New York

/s/ R. Kenton Musgrave, Senior Judge
R. KENTON MUSGRAVE, SENIOR JUDGE

◆
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Michael J. Coursey and John M. Herrmann, Kelly Drye & Warren LLP, of Wash-

ington, DC, for the defendant-intervenors.

OPINION

Musgrave, Senior Judge:

The plaintiffs, Linyi City Kangfa Foodstuff Drinkable Co. Ltd.

(“Kangfa”) and Gangchang Canned Foods Co., Ltd. (“Gangchang”),

exporters of subject merchandise from the People’s Republic of China

(“PRC”), contest aspects of Certain Preserved Mushrooms from the
PRC: Final Results of Antidumping Duty Administrative Review;
2013–2014; and Partial Rescission of Review, 80 Fed. Reg. 32355
(June 8. 2015) (“Final Results”), public document (“PDoc”) 142, and
accompanying final results decision memorandum dated June 1,
2015, PDoc 137 (“IDM”), as compiled by the U.S. International Trade
Administration of the U.S. Department of Commerce (“Commerce”).
Specifically, the plaintiffs challenge Commerce’s selection of surro-
gate values for labor, for steam coal, and for glass jars and metal caps.
In the interest of brevity this opinion will presume general familiarity
with Commerce’s non-market economy (“NME”) surrogate valuation
methodology.

Background

The plaintiffs were interested parties to the proceeding and their

standing here is uncontested. Initiated pursuant to requests from the

petitioner and respondent parties,1 the Final Results concern the
fifteenth administrative review, covering the period February 1, 2013
to January 31, 2014 (“POR”), of the underlying antidumping duty
order sub nom. Notice of Amendment of Final Determination of Sales
At Less Than Fair Value and Antidumping Duty Order; Certain Pre-
served Mushrooms from the PRC, 64 Fed. Reg. 8308 (Feb. 19, 1999).

For the proceeding, the plaintiffs were selected as mandatory re-

spondents, and both cooperated with Commerce thereat in respond-

ing to all information requests. Commerce determined preliminary

antidumping duty rates of 78.69% and 102.87% for Kangfa and

Gangchang, respectively. Certain Preserved Mushrooms from the
PRC: Preliminary Results of Antidumping Duty Administrative Re-
view; 2013–2014, 79 Fed. Reg. 71746 (Dec. 3, 2014) (“Preliminary
Results”), PDoc 152. For the Final Results, the margins were 75.67%
and 99.71%, respectively. Final Results, 80 Fed. Reg. at 32357. The
plaintiffs then timely commenced this suit, see ECF Nos. 7 (July 2,
2015) & 8 (July 17, 2015), and liquidation of entries covered by the

1 See Initiation of Antidumping and Countervailing Duty Administrative Reviews and
Request for Revocation in Part, 79 Fed. Reg. 18262, 18269 (Apr. 1, 2014), PDoc 6.
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POR are currently suspended pursuant to consented-to enjoinder, see
ECF No. 10. The matter being assigned to the undersigned shortly
thereafter, the plaintiffs’ motion for judgment was taken under ad-
visement. Cf. ECF No. 45.

Jurisdiction and Standard of Review

Commerce’s final results are to be sustained unless they are “un-

supported by substantial evidence on the record or otherwise not in

accordance with law.” 19 U.S.C. §l516a(b)(1)(B). In practice, this

means that the record must contain sufficient evidence to substanti-

ate the conclusion, finding, or inference drawn thereon or therefrom.

See, e.g., PAM, S.p.A. v. United States, 582 F.3d 1336, 1339 (Fed. Cir.
2009) (“more than a mere scintilla,” substantial evidence is “such
relevant evidence as a reasonable mind might accept as adequate to
support a conclusion”), quoting Consol. Edison Co. v. NLRB, 305 U.S.
197, 229 (1951).

Discussion

I

Turning to the surrogate valuation of labor for the Final Results,
during the review proceeding the plaintiffs described their production
of subject merchandise as a two-stage process. In the first stage, two
affiliates of the plaintiffs grew fresh mushrooms, and in the second
stage the plaintiffs processed the fresh mushrooms into subject mer-
chandise, i.e., preserved mushrooms. See PDoc 49 at D-3 to D-7; PDoc
48 at D-2 to D-3. The plaintiffs each separately reported the amounts
of indirect and direct labor at both stages of the production process.
See CDoc 19 at Exhibits D-3 and D-4 (reporting factors of production
for “Fresh Mushroom” and “Canned Mushroom”); CDoc 17 at Exhibit
D-3 (describing factors, and separately identifying direct and indirect
labor consumed in the fresh and canned mushroom processing stages)
and Exhibits D-4–1 and D-4–2 (providing factors of production of
“Fresh Mushroom” and “Canned Mushroom”).

In the Preliminary Results, Commerce valued labor using the only
surrogate value on the record. In particular, Commerce derived a
surrogate value from the line item “Manufacture of Food Products
and Beverages” of Chapter 6A of the International Labor Organiza-
tion (ILO) Yearbook of Labor Statistics, which is Commerce’s pre-
ferred valuation source for labor. See PDoc 115 at 8, 122 at 2–3, 123
at 2–3; Antidumping Methodologies in Proceedings Involving Non-
Market Economies: Valuing the Factor of Production: Labor, 76 Fed.
Reg. 36092, 36092–94 (June 21, 2011) (“Labor Methodologies”) (an-
nouncing intention to use ILO Yearbook Chapter 6A data “as its
primary source of labor cost data in NME antidumping proceedings,”
as it “reflects all costs related to labor including wages, benefits,
housing, training, etc.”).
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As in their administrative case brief, the plaintiffs here argue that

Commerce should have used two different surrogate values to value

labor. While they agree it was appropriate to value their canning

labor using Chapter 6A data, they argue Commerce should have used

data from Chapter 5A to value the labor consumed in the compara-

tively more labor-intensive process of growing mushrooms. See Pls.’
Br. at 8–11. According to the plaintiffs, it is “self-evident” that Chap-
ter 5A data are “more specific to the direct and indirect labor factors
of production reported by the growers for the cultivation of fresh
mushrooms” than Chapter 6A data for manufacturing food and bev-
erage products. Id. at 9. In relying on Chapter 6A data, the plaintiffs
contend, Commerce not only failed to follow its own policy of using
industry-specific labor rates, resulting in vastly overinflated labor
cost due to the proportionally larger number of labor hours required
in the mushroom growing stage, id. at 9–10 (citing Labor Methodolo-
gies), it relied on a “surrogate value that has no rational relationship
to agricultural labor inputs”, id. at 11.

The problem with the argument is that the ILO Chapter 5A were

not made a part of the record. The plaintiffs’ reply emphasizes that

surrogate values must be based on the “best information available”

and not simply on “the best information available on the record

submitted by the parties”. Pls’ Reply at 2. The plaintiffs thus chastize

Commerce for not gathering such data (for which they had argued in

their administrative case brief) because gathering such data would

have involved “only a slight modicum of effort”. Id. at 3. Ultimately,
they contend that for Commerce to act affirmatively to place similar
such information on the record of QVD Foods Co., Ltd., 658 F.3d 1318,
1321 (Fed. Cir. 2011), id. at 5, but not do so in this instance is
arbitrary and capricious. See id. at 5–7.

Insofar as QVD Foods allows for the possibility of “unfairness or
impropriety in Commerce’s decision to submit [documents] into the
record”2, the plaintiffs make a valid point. However, as in that appel-
late opinion, the court here cannot discern arbitrariness in Com-
merce’s “inaction” of not placing relevant Chapter 5A data on the
record of the proceeding at bar, and QVD Foods cannot be read as
requiring Commerce to act to ferret out “necessary” information for
the record because regardless of the fact that “Commerce has author-
ity to place documents in the administrative record that it deems
relevant, ‘the burden of creating an adequate record lies with [inter-
ested parties] and not with Commerce.’” QVD Foods, 658 F.3d at
1324, quoting Tianjin Machinery Import & Export Corp. v. United

2 QVD Foods, 658 F.3d at 1324.
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States, 16 CIT 931, 936, 806 F. Supp. 1008, 1015 (1992).3 Cf. American
Tubular Products, LLC v. United States, 38 CIT ___, Slip Op. 14–116
(Sep. 26, 2014) (“American Tubular I”) at 28 (rejecting notion that
Commerce must “hunt for surrogates when relevant data are already
on the record”), appeal docketed, Fed. Cir. 16–1127 (Oct. 27, 2015).

Furthermore, as the defendant argues, the plaintiffs’ assertions

appear to rest on the unsubstantiated assumption that the Chapter

5A and the Chapter 6A data are otherwise equal in all relevant

respects. See Def ’s Resp. at 10–11, citing Lucent Technologies, Inc. v.
Gateway, Inc., 580 F.3d 1301, 1327 (Fed. Cir. 2009) (“[i]t is well
established that speculation does not constitute substantial evi-
dence”), quoting Novosteel SA v. United States, 284 F.3d 1261, 1276
(Fed. Cir. 2002) (Dyk, J., dissenting), Jinxiang Yuanxin Import &
Export Co. v. United States, 39 CIT ___, ___, 71 F. Supp. 3d 1338, 1351
(2015) (quoting same), and American Tubular Products, LLC v.
United States, 39 CIT ___, ___, Slip Op. 15–98 at 17 (Aug. 28, 2015)
(“American Tubular II”) (“[s]peculative claims that are plausible in
theory but unsupported in fact do not make the cut”) (citations omit-
ted). Cf. Labor Methodologies, 76 Fed. Reg. at 36093 (noting that data
from Chapter 5 of the ILO Yearbook, in particular, Chapter 5B, reflect
“only direct compensation and bonuses”). Commerce explained in its
decision memorandum that its stated preference is to value labor
using Chapter 6A data because those values “best capture certain
direct and indirect labor costs (e.g., bonuses and gratuities, meals,
and other payments in kind, workers’ housing, social security pay-
ments, training costs, other miscellaneous elements of labor cost, and
taxes).” IDM at 11. In any event,4 in the absence of Chapter 5A
information on the record, it cannot support concluding that Chapter
5A data are more specific to the labor associated with the growing of
fresh mushrooms.

II

Similarly, the plaintiffs argue that Commerce erred in choosing

surrogate values on the record when valuing inputs of glass jars and

metal caps. In the underlying review, they reported consuming glass

jars and caps in manufacturing some of the subject merchandise

3 See also Zenith Elecs. Corp. v. United States, 988 F.2d 1573, 1583 (Fed. Cir. 1993) (“[t]he
burden of production should belong to the party in possession of the necessary informa-
tion”).
4 The plaintiffs state only that Chapter 5A contains data related to “monthly wages for
workers employed in the agricultural, hunting, and fishing sector”, which are lower than
the Chapter 6A labor cost data, and appear to have no rejoinder to the defendant’s conten-
tion that that point does not adequately illuminate how Chapter 5A’s description more
closely parallels the labor experience of its affiliated growers than a category for the
“Manufacture of Food Products”, i.e., the Chapter 6A data relied upon by Commerce. Cf.
Pls.’ Br. at 8 & Def ’s Resp. at 11 with Pls’ Reply at 2–6.
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exported to the United States during the POR.5 In both its prelimi-

nary and final results, Commerce valued the glass jars Commerce

using GTA data for Colombian imports under HTS 7010.90 (i.e.,
“Carboys, Bottles, Flasks, Jars, Pots, Vials, and Other Containers, of
Glass, Of A Kind Used For The Conveyance or Packing Of Goods;
Preserving Jars”) and it valued the caps using GTA data for Colom-
bian imports under HTS 8309.90 (i.e., “Stoppers, Caps and Lids Nesoi
(Not Crown), Capsules For Bottles, Bungs, Seals And Other Packing
Accessories, And Parts Thereof, Of Base Metal”). See PDoc 70 at Exs.
13 & 14; PDoc 115 (surrogate values for the prelim. results at 6).
These values, submitted by the petitioner, were apparently the only
sources on the record for such valuation. See IDM at 13–14.

In their administrative brief, the plaintiffs argued that Commerce

should have relied on jar-specific and size-specific surrogate values

applicable to covered glass jars “with a capacity greater than 150

millimeters and less than 330 millimeters” as set forth in the Tariff

Schedules of Ecuador and Bulgaria. Respondents’ Case Brief at

22–23. Alternatively, the plaintiffs referred Commerce to the precise

HTS numbers as used in the import statistics of South Africa. The

plaintiffs contend here, as in their administrative case brief, that the

surrogate values on which Commerce relied were aberrantly high

(and in the case of glass jars, insufficiently specific) for surrogate

valuation of their inputs. See Pls’ Br. at 17–22.
With respect to the first argument, the plaintiffs do not adequately

address the defendant’s point that the record contained no other

valuation sources. See IDM at 13–14. The plaintiffs repeat the similar
argument, supra, that Commerce had every opportunity to calculate
the most accurate antidumping margins possible based on the surro-
gate values the plaintiffs identified in their case brief but “flouted” its
obligation on the ground that the numerical values for these surro-
gate values were absent from the administrative record. Pls’ Reply,
referencing IDM at 10. However, as discussed above, Commerce com-
plied with its statutory obligation, and necessarily relied on the “best
available information” for valuing glass jars and caps when it relied
on the only available information on the record. See 19 U.S.C.
§1677b(c)(1); see also Jacobi Carbons AB v. United States, 619 F.
Appx. 992, 1002 (Fed. Cir. 2015) (“Jacobi Carbons II”). (noting that
the best available information is limited to the record before the
agency, not a hypothetical record). The law does not require Com-
merce to build the record on the plaintiffs’ behalf. E.g., QVD Food, 658
F.3d at 1324. The plaintiffs attempt to distinguish QVD Food as
actually supporting their own position (because Commerce itself in
that case placed a possibly “appropriate source of information for

5 See CDoc 70 at Exs. SQ2–1 and SQ2–4 (showing columns for glass jars and glass jar caps);
CDoc 73 at Exs. SQ2–3 and SQ2–4 (showing CONNUMs associated with glass jars and
glass caps).
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valuing whole pangas fish” on the record) but the attempt is unavail-
ing for the reasons discussed above. The plaintiffs also attempt to
distinguish American Tubular I on the ground that the parties
thereto had not briefed alternative choices for surrogate values as the
plaintiffs here did before Commerce, but it cannot be conclude there-
from that Commerce’s “inertia” on gathering the data that would
“complete” the plaintiffs’ arguments (in the form of the factual record
support therefor) was arbitrary or capricious for the same reasons
stated above.

The plaintiffs also assert that the surrogate value on which Com-

merce relied was aberrantly high. Commerce’s practice when con-

fronted with a claim that data are aberrational is to compare the

allegedly aberrant data with the data from other countries found by

Commerce to be “equally” economically comparable to the PRC. See,
e.g., Citric Acid from the PRC, 80 Fed. Reg. 77323 (Dec. 14, 2015)
(final admin. review), and accompanying issues and decision memo-
randum at cmt. 8. Commerce’s position is that there were no such
comparative data on this record that would have enabled concluding
that the data on which it relied were aberrant. In lieu thereof, the
plaintiffs argue that the values used by Commerce resulted in a
scenario whereby the price of glass jars and caps exceeded the aver-
age price of the merchandise sold in the United States. See Pls.’ Br. at
17–19. The plaintiffs argue that it is inconceivable that a manufac-
turer in a market economy surrogate country would package its
product in a container whose value exceeds the gross sales price of the
item, and that Commerce’s methodology produces this “absurd” result
that “def[ies] commercial reality.” See id. at 19.

The problems with the argument are twofold: (1) it assumes that

the plaintiffs’ U.S. price can be regarded, from other evidence in the

record and not in the abstract, as approximating a “fair” market price

that recoups production costs, and (2) it does not clarify why, in the

absence of data from other countries found be equally economically

comparable to the PRC, Commerce’s reliance upon the only surrogate

value data of record for valuing the glass jars and metal caps can be

concluded, necessarily, as producing an “absurd” result in this in-

stance. The Court of Appeals for the Federal Circuit recently clarified

that while commercial reality is a “reliable guidepost[ ] for Com-

merce’s determinations,” that concept “must be considered against

what the antidumping statutory scheme demands.” Nan Ya Plastics
Corp. v. United States, 810 F.3d 1333, 1343 (Fed. Cir. 2016) (citation
omitted). The statute “demands” that Commerce calculate normal
value by valuing the factors of production with the “best available
information” regarding the values of those factors in a market
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economy country. See 19 U.S.C. §1677b(c)(1). While “the emphasis
should be on economic reality”,6 Commerce appears to have satisfied
that statutory obligation in this instance, as set forth above.

The plaintiffs’ last argument on this issue is that the surrogate

value for glass jars is insufficiently specific. It is undisputed that the

HTS category on which Commerce relied in the Final Results includes
the merchandise being valued (i.e., glass jars), but, citing to state-
ments in their administrative case brief, the plaintiffs assert that the
HTS schedules of South Africa, Ecuador, and Bulgaria offer greater
specificity insofar as they contain size-specific values. See Pls.’ Br. at
20–21. Commerce responds, and the court must agree, that the plain-
tiff’s statements in their case brief appear unsupported by record
evidence, and Commerce must make its determinations based on the
record before it. See Jacobi Carbons II, 619 F. Appx. at 1002. The
record in this case contains no data from South Africa, Bulgaria, or
Ecuador, and therefore the plaintiffs’ reliance on cases where Com-
merce was confronted with alternative valuation options from the
record is unavailing. See, e.g., Pls.’ Br. at 20, citing Jinan Yipin Corp.
v. United States, 35 CIT ___, ___, 800 F. Supp. 2d 1226, 1296 (2011)
(inappropriate to rely on “basket” HTS provision import when more
representative surrogate data are available). The plaintiffs’ argu-
ments thus do not persuade that Commerce erred in according weight
to the data relevant to the primary surrogate country when making
its surrogate value decisions. See 19 C.F.R. § 351.408(c)(2); see also
Jacobi Carbons AB v. United States, 38 CIT ___, ___, 992 F. Supp. 2d
1360, 1376 (2014).

III

Lastly, the plaintiffs contest the surrogate value that Commerce

applied when valuing the steam coal consumed during both the grow-

ing and canning production process. See Pls.’ Br. at 11–16. In the
Preliminary Results, Commerce valued all reported coal inputs using
Colombian GTA import data for “Bituminous Coal, Not Agglomer-
ated,” which describes HTS 2701.12. See PDoc 115 (surrogate values
for the prelim. results at 7). The plaintiffs did not comment on this
issue in their joint case brief, and Commerce’s regulatory require-
ment is that case briefs must “present all arguments that continue in
the submitter’s view to be relevant to [Commerce’s] final determina-
tion or final results”. See 19 C.F.R. § 351.309(c)(2). The defendant
emphasizes that at no point in the underlying review did the plain-
tiffs provide any indication of their position with respect to the proper
valuation of coal, nor did they submit suggested surrogate values on
the record of the review. Accordingly, the defendant explains, in the
Final Results Commerce continued to rely upon the same value as

6 United States v. Eurodif S.A., 555 U.S. 305, 317–18 (2009), quoting Tcherepnin v. Knight,
389 U.S. 332, 336 (1967) (italics added).
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that of the Preliminary Results when valuing plaintiffs’ reported coal
inputs.

The plaintiffs now contend that the value used for coal was insuf-

ficiently specific and aberrantly high, and they assert that the correct

HTS category for steam coal is either HTS 2701.19, a category they

contend reflects steam coal, or HTS 2701.11, a category for anthracite

coal. See Pls’ Br. at 12–13. However, once again, the only two surro-
gate values on the record are those specific to bituminous and an-
thracite coal. See PDoc 72 at Ex. 19. Aside from the fact that one of the
two suggested values is not on the record of the review, the defendant
argues that this is the first time the plaintiffs have raised these
arguments and that they should not be accorded consideration be-
cause they were not raised before Commerce in the underlying re-
view.

Pursuant to 28 U.S.C. § 2637(d), the court “shall, where appropri-

ate, require the exhaustion of administrative remedies” in civil ac-

tions arising from Commerce’s antidumping duty determinations.

The doctrine of exhaustion provides “that no one is entitled to judicial

relief for a supposed or threatened injury until the prescribed admin-

istrative remedy has been exhausted.” Sandvik Steel Co. v. United
States, 164 F.3d 596, 599 (Fed. Cir. 1998) (citation and internal
quotation marks omitted). The statutory exhaustion requirement
concurrently protects administrative agency authority and promotes
judicial efficiency, Corus Staal BV v. United States, 502 F.3d 1370,
1379 (Fed. Cir. 2007), and it is well-settled that “[a] reviewing court
usurps the agency’s function when it sets aside an agency determi-
nation upon a ground not theretofore presented and deprives the
[agency] of an opportunity to consider the matter, make its ruling,
and state the reason for its action.” Rhone Poulenc, Inc. v. United
States, 13 CIT 218, 226, 710 F. Supp. 341, 348 (1989), quoting United
States v. L.A. Tucker Truck Lines, 344 U.S. 33, 37 (1952) (internal
quotation marks omitted; Rhone court’s bracketing), aff’d, 899 F.2d
1185 (Fed. Cir. 1990). Further, the court “generally takes a ‘strict
view’ of the requirement that parties exhaust their administrative
remedies before . . . Commerce in trade cases.” Corus Staal, 502 F.3d
at 1379 (citations omitted); accord Clearon Corp. v. United States, 35
CIT ___, ___, 800 F. Supp. 2d 1355, 1362 (2011); Fuwei Films (Shang-
dong) Co. v. United States, 35 CIT ___, ___, 791 F. Supp. 2d 1381, 1384
(2011).

Furthermore, none of the limited exceptions to the exhaustion doc-

trine appear to apply in this case, i.e.: (1) where exhaustion would be
a useless formality or futile; (2) intervening legal authority might
have materially affected the agency’s actions; (3) the issue involves a
pure question of law not requiring further factual development; (4)
where clearly applicable precedent should have bound the agency; or
(5) where the party had no opportunity to raise the issue before the
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agency. See SeAH Steel Corp. v. United States, 35 CIT ___, ___, 764 F.
Supp. 2d 1322, 1325–26 (2011) (citation omitted). The plaintiffs can-
not establish that it would have been futile for them to present their
arguments to Commerce during the review, as the futility exception is
a narrow one in that parties must demonstrate that they “would be
required to go through obviously useless motions in order to preserve
their rights.” Corus Staal, 502 F.3d at 1379 (citations and internal
quotation marks omitted). If the plaintiffs had raised their arguments
before Commerce in the proceeding, the agency would have addressed
those arguments in the first instance, as it did with respect to every
other surrogate value disputed by plaintiffs in their case brief. Addi-
tionally, despite the plaintiffs’ contention otherwise, this issue does
not require resolution of a pure question of law. The plaintiffs contend
Commerce’s decision was unsupported by substantial evidence, see
Pls’ Br. at 11–16, and in their reply they contend “Commerce did not
cite to any evidence in the record that would have led it to believe that
steam coal was the equivalent of bituminous coal.” Pls’ Reply at 7.
That was not the issue before Commerce, the issue was the availabil-
ity of the evidence on the record to value steam coal, a finding of fact.
The plaintiffs’ administrative case brief is apparently devoid of the
allegations they would raise here, see CDoc 89, and the answer to the
question of whether they “had no opportunity to raise the issue before
the agency” appears inarguable.

As above indicated, the claims that plaintiffs would raise at this

point are factual in nature. Cf. Franklin v. United States, 289 F.3d
753, 757 (Fed. Cir. 2002) (while the scope and meaning of a tariff
classification term is a question of law, determining whether goods
fall within a particular tariff term as properly construed is a question
of fact). Because Commerce, as the finder of fact, has not made a
finding in regard to these arguments, further discussion would in-
fringe upon Commerce’s scope of expertise. See F. LLI de Cecco di
Filippo Fara S. Martino S.p.A. v. United States, 216 F.3d 1027, 1032
(Fed. Cir. 2000). Furthermore, defending Commerce’s determination
on a new allegation would necessarily appear to involve inappropri-
ate post hoc rationalizations. See Vinh Quang Fisheries Corp. v.
United States, 33 CIT 1277, 1282, 637 F. Supp. 2d 1352, 1358 (2009);
see also, e.g., Fujian Lianfu Forestry Co. v. United States, 33 CIT
1056, 1081, 638. F. Supp. 2d 1325, 1352 (2009). Cf. Arkansas v.
Oklahoma, 503 U.S. 91, 112–13 (1992) (a “court should not supplant
the agency’s findings merely by identifying alternative findings that
could be supported by substantial evidence”).
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Conclusion

In accordance with the foregoing, Commerce’s Final Results must
be sustained as supported by substantial evidence on the record and
in accordance with law. Judgment will enter accordingly.

Dated: September 21, 2016
New York, New York

/s/ R. Kenton Musgrave

R. KENTON MUSGRAVE, SENIOR JUDGE
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