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OPINION
Gordon, Judge:

I.
Introduction

This is a consolidated action arising from the first administrative
review of the antidumping duty order covering floor-standing, metal-
top ironing tables from the People’s Republic of China. See Floor-
Standing, Metal-Top Ironing Tables and Certain Parts Thereof from
the People’s Republic of China, 72 Fed. Reg. 13,239 (Dep’t of Com-
merce Mar. 21, 2007) (final results and partial rescission), as
amended by, 72 Fed. Reg. 19,689 (Dep’t of Commerce Apr. 19, 2007)
(amended final results) (“Final Results”). Before the court are the
Final Remand Results (July 10, 2008) (“Remand Determination”)
filed by the U.S. Department of Commerce (“Commerce”) pursuant to
Home Prods. Int’l, Inc. v. United States, 32 CIT __, 556 F. Supp. 2d
1338 (2008) (“Home Products”). Familiarity with the court’s decision
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in Home Products is presumed. The court has jurisdiction pursuant to
Section 516A(a)(2)(B)(ii) of the Tariff Act of 1930, as amended, 19
U.S.C. § 1516a(a)(2)(B)(iii) (2006),' and 28 U.S.C. § 1581(c) (2006).

II.
Standard of Review

For administrative reviews of antidumping duty orders, the court
sustains determinations, findings, or conclusions of the U.S. Depart-
ment of Commerce unless they are “unsupported by substantial evi-
dence on the record, or otherwise not in accordance with law.” 19
U.S.C. § 1516a(b)(1)(B)(i). More specifically, when reviewing agency
determinations, findings, or conclusions for substantial evidence, the
court assesses whether the agency action is reasonable given the
record as a whole. Nippon Steel Corp. v. United States, 458 F.3d 1345,
1350-51 (Fed. Cir. 2006). See also Dorbest Ltd. v. United States, 30
CIT 1671, 1675-76, 462 F. Supp. 2d 1262, 1268 (2006) (providing a
comprehensive explanation of the standard of review in the nonmar-
ket economy context). Substantial evidence has been described as
“such relevant evidence as a reasonable mind might accept as ad-
equate to support a conclusion.” Dupont Teijin Films USA v. United
States, 407 F.3d 1211, 1215 (quoting Consol. Edison Co. v. NLRB, 305
U.S. 197, 229 (1938)). Substantial evidence has also been described as
“something less than the weight of the evidence, and the possibility of
drawing two inconsistent conclusions from the evidence does not
prevent an administrative agency’s finding from being supported by
substantial evidence.” Consolo v. Fed. Mar. Comm’n, 383 U.S. 607,
620 (1966). Fundamentally, though, “substantial evidence” is best
understood as a word formula connoting reasonableness review. 3
Charles H. Koch, Jr., Administrative Law and Practice § 10.3[1] (2d.
ed. 2009). Therefore, when addressing a substantial evidence issue
raised by a party, the court analyzes whether the challenged agency
action “was reasonable given the circumstances presented by the
whole record.” Edward D. Re, Bernard J. Babb, and Susan M. Koplin,
8 West’s Fed. Forms, National Courts § 13342 (2d ed. 2009).

I11.
Discussion

During the administrative review, which was the first for the anti-
dumping duty order, Commerce developed a new methodology to
evaluate the reliability of input purchases made by respondent Since
Hardware (Guangzhou) Co., Ltd. (“Since Hardware”) from a market

! Further citations to the Tariff Act of 1930, as amended, are to the relevant provisions of
Title 19 of the U.S. Code, 2006 edition.
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economy supplier that was substantially owned by nonmarket
economy entities. Commerce established a benchmark of interna-
tional market prices derived from annualized export statistics and
then compared Since Hardware’s input purchases against the bench-
mark. The average price of Since Hardware’s hot-rolled steel inputs
was above the benchmark, and Commerce concluded that the prices
paid for these inputs reflected market economy principles and were
therefore reliable. The average purchase price of Since Hardware’s
cold-rolled steel inputs was below the benchmark, leading Commerce
to conclude that the prices paid for these inputs did not reflect market
economy principles. As a result, Commerce derived a surrogate value
for the cold-rolled steel inputs rather than use Since Hardware’s
actual purchase price. Since Hardware and petitioner, Home Prod-
ucts International, Inc. (“Home Products”), each challenged Com-
merce’s newly created methodology in this action. Commerce sought
a voluntary remand, which the court granted. Home Products, 32 CIT
at __, 556 F. Supp. 2d at 1343.

In the Remand Determination Commerce reexamined its bench-
marking test. Remand Determination at 6-7. Commerce explained
that the benchmark resulted in a substantial number of export sales
falling below the average export price. Id. at 6. According to Com-
merce, the invalidation of so many market economy purchases “defies
commercial reality” and is too inconsistent with 19 C.F.R. §
351.408(c)(1) (2005), which provides that normally sales from a mar-
ket economy are in accordance with market economy principles. Id.
Commerce thus concluded that using “average export prices” estab-
lished “an unduly high” threshold for whether Since Hardware’s
market economy input purchases were made in accordance with mar-
ket economy principles. Id.

In place of that test, which was difficult for Commerce (1) to rec-
oncile with an existing regulatory preference for using market
economy prices, see 19 C.F.R. § 351.408(c)(1) (“[W]here a factor is
purchased from a market economy supplier and paid for in a market
economy currency, the Secretary normally will use the price paid to
the market economy supplier.”); and see also Shakeproof Assembly
Components, Div. of Illinois Tool Works, Inc. v. United States, 268 F.3d
1376, 1382-1383 (Fed. Cir. 2001) (reviewing Commerce’s use of mar-
ket prices to value factors of production), and (2) to defend under
subsequent judicial review, see, e.g., (Husteel Co. v. United States, 31
CIT 740, 491 F. Supp. 2d 1283 (2007), opinion after remand, Husteel
Co. v. United States, 32 CIT __, 558 F. Supp. 2d 1357 (2008) (review-
ing Commerce’s application of 19 C.F.R. § 351.408(c)), Commerce
reverted to its standard practice for valuation of market economy



12 CUSTOMS BULLETIN AND DECISIONS, VOL. 44, No. 2, January 7, 2010

inputs. Remand Determination at 7-8; see also Antidumping Meth-
odologies: Market Economy Inputs, Expected Market Economy Wages,
Duty Drawback; and Request for Comments, 71 Fed. Reg. 61,716,
61,717-19 (Dep’t of Commerce Oct. 19, 2006) (notice of change in
methodology) (“Market Economy Input Policy”) (explaining Com-
merce’s existing practice for valuing factors of production that are
procured in whole or in part from market economy suppliers). After
analyzing Since Hardware’s market economy inputs, Commerce de-
termined that the inputs met the criteria established in both Com-
merce’s valuation of factors of production regulation, 19 C.F.R. §
351.408(c)(1), and Commerce’s announced market economy input
policy, Market Economy Input Policy, 71 Fed. Reg. at 61,719. Remand
Determination at 7-8. Commerce therefore based the factors of pro-
duction for the inputs on the market economy purchase price of the
inputs. Id. This determination was reasonable.

Home Products challenges Commerce’s determination to employ its
existing, known input methodology for valuing Since Hardware’s
market economy purchases. Invoking the general principle of admin-
istrative law that an agency must explain departures from prior
administrative precedent, Home Products contends that Commerce
failed to explain or reconcile its application of 19 C.F.R. §
351.408(c)(1) in the Remand Determination with a different applica-
tion of the same regulation in the subsequent administrative review of
the same antidumping duty order. Comments of Home Products at
10-13 (citing 2 R.J. Pierce, Administrative Law Treatise § 11.5 (4th
ed. 2002)). Home Products therefore wants Commerce’s second ad-
ministrative review determination (a subsequent proceeding under
the antidumping duty order) to apply retroactively to the first admin-
istrative review (a prior administrative proceeding under the same
antidumping duty order). Commerce correctly rejected this argument
as “without merit.” Remand Determination at 11.

Due to the vagaries of a judicial review that has taken too long in
this case, Commerce did render the final results of the second admin-
istrative review before the Remand Determination. Nevertheless, the
second administrative review remains a subsequent, non-
precedential administrative decision for purposes of the first admin-
istrative review. The general administrative law principle invoked by
Home Products applies to prior administrative precedents, and by
definition, the second administrative review determination is not a
prior administrative precedent for purposes of the first administra-
tive review. Commerce is simply not required within a prior admin-
istrative review remand proceeding to reconcile or explain a subse-
quent administrative review proceeding arising under the same
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antidumping duty order. The time for explaining potentially incon-
sistent administrative action in successive administrative reviews (if
challenged), arises in the latter of the two proceedings, not the former.
Commerce may, if it chooses, attempt to reconcile or true-up a prior
decision like the first administrative review with a subsequent deci-
sion if the opportunity arises on remand (subject to, among other
things, the constraints of the administrative record and standards of
procedural fairness required by the statute, etc.), but it is not obli-
gated to do so. All that is required of Commerce is that its findings,
conclusions, and determinations in the prior proceeding be supported
by substantial evidence (be reasonable) and otherwise in accordance
with law.

By seeking refuge in Commerce’s second administrative review
results, Home Products evinces the relative weakness of its specific
challenges to Commerce’s Remand Determination. Home Products
contends that evidence on the record demonstrates that Since Hard-
ware’s market economy inputs were not sold based on market
economy principles and, therefore, Commerce must abandon its mar-
ket economy input methodology in favor of establishing a benchmark-
ing test. Comments of Home Products at 13-15. Commerce persua-
sively rejected this contention, explaining that “Home Products’
‘additional evidence’ amounts to examples where input sales failed
the benchmark test [Commerce] has disavowed. . . . [Commerce] does
not find that selling at prices below the average export price for the
country in which the input was produced constitutes evidence that
prices were established inconsistent with [market economy prin-
ciples].” Remand Determination at 12-13.

Likewise, although Home Products argues that Commerce must
abandon its regulation and past practice and establish a test to
determine whether market economy purchases were made based on
market economy principles, Home Products does not provide any
statutory or regulatory discussion or analysis. See Comments of
Home Products at 13-15. As Commerce explained in the Remand
Determination, the applicable statutes, “[do] not require [Commerce]
to employ a benchmarking methodology in order to test inputs pro-
vided by [a nonmarket economy]-owned company located in [a market
economyl]. . . . [TThe Act does not directly address how to value inputs
provided by [market economy] suppliers.” Remand Determination at
11. Commerce followed its existing, standard practice and concluded
that Since Hardware’s market economy purchase prices were the best
available information to value those inputs. Remand Determination
at 7-8; see also 19 C.F.R. 351.408(c)(1); Shakeproof, 268 F.3d at
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1382-83; and Market Economy Input Policy, 71 Fed. Reg. at
61,717-19. Record evidence supports Commerce’s conclusion that
Since Hardware’s market economy purchases fall within the provi-
sions of Commerce’s market economy input regulation and policy
(that is, purchased with market economy currency and the total
volume of the inputs exceed 33 percent of the total volume from all
sources). Remand Determination at 8. Commerce’s valuation of Since
Hardware’s factors of production is therefore reasonable given the
administrative record.

V.
Conclusion

For the foregoing reasons, Commerce’s Remand Determination is
supported by substantial evidence and otherwise in accordance with
law. The court will enter judgment in favor of Defendant sustaining
the Remand Determination and denying Plaintiff’s motion for judg-
ment on the agency record.

Dated: December 17, 2009
New York, New York
/s/ Leo M. Gordon
Jupce LEo M. GorpoN
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OPINION
Gordon, Judge:

1.
Introduction

This action arises from the second administrative review of the
antidumping duty order covering floor-standing metal-top ironing
tables from the People’s Republic of China. See Floor-Standing,
Metal-Top Ironing Tables and Certain Parts Thereof from the People’s
Republic of China, 73 Fed. Reg. 14,437 (Dep’t of Commerce Mar. 18,
2008) (final results admin. review) (“Final Results”), and accompany-
ing Issues and Decision Memorandum for Floor-Standing, Metal-Top
Ironing Tables and Certain Parts Thereof from the People’s Republic
of China, A-570-888 (March 10, 2008), available at
http://ia.ita.doc.gov/frn/summary/PRC/E8-5415—1.pdf (“Decision
Memorandum”) (last visited Dec. 17, 2009) (Pub. Doc. 77).! Home
Products International, Inc. (“Home Products”) moves for judgment
on the agency record pursuant to USCIT Rule 56.2 challenging the
Final Results, The court has jurisdiction pursuant to Section
516A(a)(2)(B)(ii) of the Tariff Act of 1930, as amended, 19 U.S.C. §
1516a(a)(2)(B)(ii) (2006),% and 28 U.S.C. § 1581(c) (2006).

II.
Standard of Review

For administrative reviews of antidumping duty orders, the court
sustains determinations, findings, or conclusions of the U.S. Depart-
ment of Commerce (“Commerce”) unless they are “unsupported by
substantial evidence on the record, or otherwise not in accordance
with law.” 19 U.S.C. § 1516a(b)(1)(B)(i). More specifically, when re-
viewing agency determinations, findings, or conclusions for substan-
tial evidence, the court assesses whether the agency action is reason-
able given the record as a whole. Nippon Steel Corp. v. United States,
458 F.3d 1345, 1350-51 (Fed. Cir. 2006). See also Dorbest Ltd. v.
United States, 30 CIT 1671, 1675-76, 462 F. Supp. 2d 1262, 1268
(2006) (providing a comprehensive explanation of the standard of
review in the nonmarket economy context). Substantial evidence has
been described as “such relevant evidence as a reasonable mind
might accept as adequate to support a conclusion.” Dupont Teijin

! Documents in the administrative record are identified as “Pub. Doc.” (for a public docu-
ment) or “Confid. Doc.” (for a confidential document), followed by the document number.

2 Further citations to the Tariff Act of 1930, as amended, are to the relevant provisions of
Title 19 of the U.S. Code, 2006 edition.
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Films USA v. United States, 407 F.3d 1211, 1215 (quoting Consol.
Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). Substantial evidence
has also been described as “something less than the weight of the
evidence, and the possibility of drawing two inconsistent conclusions
from the evidence does not prevent an administrative agency’s find-
ing from being supported by substantial evidence.” Consolo v. Fed.
Mar. Comm’n, 383 U.S. 607, 620 (1966). Fundamentally, though,
“substantial evidence” is best understood as a word formula connot-
ing reasonableness review. 3 Charles H. Koch, Jr., Administrative
Law and Practice § 10.3[1] (2d. ed. 2009). Therefore, when addressing
a substantial evidence issue raised by a party, the court analyzes
whether the challenged agency action “was reasonable given the
circumstances presented by the whole record.” Edward D. Re, Ber-
nard J. Babb, and Susan M. Koplin, 8 West’s Fed. Forms, National
Courts § 13342 (2d ed. 2009).

Separately, the two-step framework provided in Chevron, U.S.A.,
Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 842-45 (1984),
governs judicial review of Commerce’s interpretation of the anti-
dumping statute. Dupont, 407 F.3d at 1215 (Fed. Cir. 2005). “[S]tatu-
tory interpretations articulated by Commerce during its antidumping
proceedings are entitled to judicial deference under Chevron.”
Pesquera Mares Australes Ltda. v. United States, 266 F.3d 1372, 1382
(Fed. Cir. 2001).

II1.
Background

In the Final Results Commerce calculated a final dumping margin
for respondent, Since Hardware (Guangzhou) Co., Ltd. (“Since Hard-
ware”), of 0.34 percent (de minimis) ad valorem. Final Results, 73
Fed. Reg. at 14,438. Home Products challenges Commerce’s use of the
complete 2004-2005 financial statements from Infiniti Modules, Pvt.
Ltd. (“Infiniti Modules”) as the surrogate for valuing factory over-
head, selling, general, and administrative expenses (“SG&A”), and
profit, rather than the more contemporaneous, but less complete,
2005—2006 Infiniti Modules financial statements.

Because China is a nonmarket economy country, Commerce gath-
ered surrogate data from market economy sources and used a factors
of production methodology to construct normal value. Commerce in-
vited parties to submit publicly available information for purposes of
valuing the factors of production. Home Products submitted Indian
financial statements from Infiniti Modules for the 2004—2005 fiscal
year and the 2005-2006 fiscal year, as well as financial statements
from Agew Steel Manufacturers Private Limited (“Agew Steel”) for
the 2004-2005 fiscal year. Pub. Doc. 29. Home Products requested
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that Commerce rely on the 2004—-2005 Agew Steel financial state-
ments and utilize the 2005-2006 Infiniti Modules’s profit ratio in lieu
of Agew Steel’s negative profit ratio to calculate factory overhead,
SG&A, and profit. Id. Home Products also submitted allocation
schedules based on the data available in the Infiniti Modules
2005—-2006 financial report.

On September 11, 2007, Commerce published its preliminary re-
sults of the review. Floor-Standing, Metal-Top Ironing Tables and
Certain Parts Thereof from the People’s Republic of China, 72 Fed.
Reg. 51,781 (Dep’t of Commerce Sept. 11, 2007) (prelim. results ad-
min. review) (“Preliminary Results”) (Pub. Doc. 62). Commerce pre-
liminarily valued the surrogate financial ratios of factory overhead,
SG&A, and profit using the 2004—2005 Infiniti Modules financial
statements. Commerce explained that the 2004-2005 Infiniti Mod-
ules financial statements are complete, publicly available, and reflect
merchandise comparable to ironing tables. Preliminary Results, 72
Fed. Reg. at 51,786. Specifically, Commerce found that the Infiniti
Modules 2005-2006 financial statements and Agew Steel 2004—-2005
financial statements were missing profit and loss statements. Id.
Thus, Commerce determined that the Infiniti Modules 2004—-2005
financial statements represented the best information on the record
to value Since Hardware’s factors of production. Id.

Following Commerce’s publication of the Preliminary Results,
Home Products submitted its case brief and contended that the ab-
sence of profit and loss statements from the Infiniti Modules
2005—2006 financial statements and the Agew Steel 2004—2005 fi-
nancial statements does not render those statements less reliable
than the non-contemporaneous Infiniti Modules 2004—-2005 financial
statements, which do include a profit and loss statement. Pub. Doc.
66, Confid. Doc. 16. Specifically, Home Products argued that Com-
merce should have extrapolated all of the necessary information from
the 2005-2006 Infiniti Modules financial statements, and that in any
event, because the financial statements contained an auditor’s stamp,
the data detailed in the attached schedules must be accurate. Id.

On March 10, 2008, Commerce published the Final Results. Com-
merce found that the 2004-2005 Infiniti Modules financial state-
ments are the best source of data available upon the record because
they are complete, publicly available, and based upon comparable
merchandise to ironing tables. Decision Memorandum at 6-9 (Cmt.
1). Commerce explained:

While the missing P&L statement alone may not be dispositive,
the Department agrees with Since Hardware that the propri-
etary nature of the statement suggests that there may be infor-
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mation on the P&L statements that is not reported in the sup-
porting schedules, and thus raises concerns as to whether the
portions of the 2005-2006 financial statement on the record
provide the Department with all the necessary information. The
P&L (or income statement) is internationally recognized as one
of three major financial statements included in a financial re-
port, and is used to report all revenues and expenses over a
period of time. The P&L statement typically provides an item-
ization of all aggregated revenues and expenses, but certain
incomes and expenses listed on the P&L statement often may
not have supporting schedules, as recognized by petitioner in its
rebuttal comments regarding the Delite Kom financial state-
ments. Thus, without the P&L statement for the 2005-2006
Infiniti Modules financial statements, the Department is unable
to confirm whether all revenues/expenses associated with the
production of the comparable merchandise have been properly
included in the surrogate financial ratio.

Furthermore, in allocating incomes and expenses for the pur-
pose of deriving the surrogate financial ratios, it is the Depart-
ment’s standard practice to reconcile all of the company’s rev-
enues and costs (irrespective of its relationship to the subject
merchandise), such that the total of the reported income state-
ment amounts sum to (approximately) zero, allowing only for
minor rounding errors. The Department notes, however, that
based on petitioner’s allocation of the reconstructed financial
statements from the 2005-2006 Infiniti Modules sub-schedules,
the total income figure (profits including revenue) exceeds the
total expenses by several hundred rupees, further suggesting
that the P&L statement may contain non-public, yet relevant
information to the Department’s calculation. While the discrep-
ancy of several hundred rupees may seem relatively small, the
magnitude of the discrepancy suggests that it is not due merely
to a rounding error, and thus, suggests that there may be po-
tential revenues and expenses on the P&L statement that were
not reported in supporting sub-schedules. Specifically, although
the figure appears relatively small, the Department finds that it
could represent a “netted” amount of undisclosed revenues and
expenses that were reported on the P&L statement, and not
detailed in sub-schedules. As such, the P&L statement is vitally
important to the Department’s analysis, because the Depart-
ment must assess the level to which the information contained
in the financial statement includes income and expenses not
associated with the production of the comparable merchandise.
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Without the P&L statement, the Department is unable to con-
duct this analysis or corroborate the completeness of the income
and expenses reported in the financial reports sub schedules. In
contrast, because the 2004—2005 Infiniti Modules financial
statements on the record include a P&L statement, the Depart-
ment is able to analyze and corroborate all of the income and
expenses listed on the P&L statement and can accurately allo-
cate all incomes and expenses accordingly.

We note that petitioner is correct that in other reviews, the
Department has occasionally relied upon incomplete financial
statements to derive surrogate financial ratios. However, the Act
requires the Department to determine the surrogate financial
ratios based on the best available information on the record. See
section 773(c)(1) of the Act. Thus, the Department evaluates the
best available surrogate information on a case by case basis, and
in each case, the Department must evaluate among the surro-
gate value sources placed on the record to determine which
constitutes the most comparable, and accurate information.
Thus, the lack of the P&L statement from the financial report
may not always invalidate the financial statement as a potential
surrogate source if no more reliable options are available. In this
case, however, the Department finds, for the reasons discussed
above, that in comparing the 2005-2006 Infiniti Modules with
the more complete 2004-2005 Infiniti Modules financial state-
ments, the 2004—2005 Infiniti Modules financial statements are
wholly publicly available and thus more reliable and complete.

Decision Memorandum at 7-8 (Cmt. 1) (footnotes omitted).
IV.

Discussion

During the administrative review Commerce had a choice among
several Indian financial statements to calculate financial ratios.
Commerce’s choice of the best available financial statements is
guided by a regulatory preference for publicly available information.
19 C.F.R. § 351.408(c)(4) (2006). Beyond that, Commerce considers
several factors in choosing the most appropriate surrogate value,
including the quality, specificity, and contemporaneity of the data. See
Dorbest, 30 CIT at 1716, 462 F. Supp. 2d at 1301 (citing Fresh Garlic
from the People’s Republic of China: Final Results of Antidumping
Duty New Shipper Review, 67 Fed. Reg. 72,139 and accompanying
Issues and Decision Memorandum, A-570-831, available at
http://ia.ita.doc.gov/frn/summary/prc/02-30771-1.pdf (last visited
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Dec. 17, 2009) at 27 (Cmt. 6) (Dep’t of Commerce Dec. 4, 2002); see
also Zhenjiang Native Produce & Animal By-Products Imp. & Exp.
Group, Corp v. United States, 32 CIT , Slip Op. 08-68 (June 16,
2008) (affirming Commerce’s announced methodology to find the best
available information). Commerce prefers publicly available informa-
tion and country-wide data, but relies upon company-specific and/or
regional information when country-wide data are unavailable. Fresh-
water Crawfish Tail Meat from the People’s Republic of China, 66 Fed.
Reg. 20,634 (Dep’t of Commerce Apr. 24, 2001) (final results admin.
review), and accompanying Issues and Decision Memorandum,
A-570-848, available at http://ia.ita.doc.gov/frn/summary/prc/
01-10152—1.txt (last visited Dec. 17, 2009) (Cmt. 2).

Commerce determined that the Infiniti Modules 2004—-2005 finan-
cial data were the best available information to calculate the surro-
gate financial ratios for the Final Results. Commerce found the In-
finiti Modules 2004-2005 data to be an appropriate surrogate value
source because: (1) they are publicly available; (2) they are complete
with all auditors’ stamps and schedules, as well as a complete balance
sheet and profit and loss statement; and (3) they are based upon
comparable merchandise to ironing tables. See Preliminary Results,
72 Fed. Reg. at 51,786. Additionally, Commerce determined that
although the Infiniti Modules 2005—-2006 data were more contempo-
raneous with the period of review, neither those financial statements
nor the Agew Steel 2004-2005 data included publicly available profit
and loss statements. This decision is reasonable given the adminis-
trative record. See Home Prods. Int’l, Inc. v. United States, 32 CIT ___,
__ ,556 F. Supp. 2d 1338, 1342 (2008) (“Commerce’s choice is guided
by a general regulatory preference for publicly available informa-
tion.”); see also Hebei Metals & Minerals Import & Export Corp. v.
United States, 29 CIT 288, 301, 366 F. Supp. 2d 1264, 1275 (2005)
(“[W]hile the contemporaneity of data is one factor to be considered by

Commerce . . . contemporaneity is not a compelling factor where the
alternative data is only a year-and-a-half from the [period of investi-
gation].”).

In its brief Home Products argues that Commerce’s reliance on the
20042005 Infiniti Modules Financial Statement was unreasonable.
First, Home Products contends that Commerce has previously relied
upon incomplete financial statements in other administrative re-
views to calculate surrogate financial ratios, and argues it should do
so in this matter. Br. of Home Products in Supp. of Mot. for J. on
Agency Rec. (“Pl’s Br.”) at 13-14. In the Final Results Commerce
freely acknowledged that it has, from time to time, utilized incom-
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plete financial statements, including ones that do not contain a profit
and loss statement. Decision Memorandum at 8 (Cmt. 1). As Com-
merce explained in the Final Results, however, the profit and loss
statement was “vitally important” for the Final Results because Com-
merce had to assess the level to which information contained in the
financial statement included income and expenses not associated
with the production of comparable merchandise. Id.

Where, as here, there is on the record a complete and publicly
available financial statement with an attached profit and loss state-
ment upon which to value factory overhead, SG&A, and profit, se-
lecting a less complete and proprietary financial statement would be
questionable, if not unreasonable. This is especially true here where
Commerce noted the existence of a discrepancy of several hundred
rupees between the total income and the total expenses. Commerce
reasonably determined that the profit and loss statement might con-
tain information to explain this discrepancy. It was therefore reason-
able for Commerce to conclude that the absence of the profit and loss
statement justified the use of slightly less contemporaneous, but
nonetheless complete and publicly available, financial statements as
the best available information. See Dorbest, 30 CIT at 1675, 462 F.
Supp. 2d at 1268 (“The term ‘best available’is one of comparison, i.e.,
the statute requires Commerce to select, from the information before
it, the best data for calculating an accurate dumping margin. . . . This
“best” choice is ascertained by examining and comparing the advan-
tages and disadvantages of using certain data as opposed to other
data.”).

Second, Home Products contends that Commerce acted unreason-
ably in concluding that the discrepancy between total income and
total expenses in Home Products’ allocation of the Infiniti Modules
2005-2006 financial statements gives rise to an inference that the
missing profit and loss statement contains nonpublic, yet relevant
information. Pl.’s Br. at 14-15. Home Product claims that Commerce
rejected the financial statements on mere speculation. Id.

Home Products was the party responsible for presenting profit from
the Infiniti Modules 2005-2006 financial statement as it was re-
ported, in thousands of rupees, on the nonpublic audited balance
sheet, thereby creating the apparent discrepancy. Pl’s Br. at 14.
Home Products did not provide to Commerce a reason for the discrep-
ancy. In its brief before the court, Home Products explains for the first
time that the discrepancy was apparently caused by rounding errors.
Having failed to raise this explanation before Commerce, Plaintiff
may not raise it now. This is precisely the sort of argument for which
exhaustion of administrative remedies is appropriate; had Home
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Products presented the rounding errors explanation directly to Com-
merce at the time of the administrative review, the twin purposes of
the doctrine of exhaustion of administrative remedies would have
been served, protecting administrative agency authority and promot-
ing judicial efficiency. Carpenter Tech. Corp. v. United States, 30 CIT
1373, 1374-75, 452 F. Supp. 2d 1344, 1346 (2006) (citing Woodford v.
Ngo, 548 U.S. 81, 89 (2006)); see also Aimcor v. United States, 141
F.3d 1098, 1111-12 (Fed. Cir. 1998) (citing 28 U.S.C. § 2637(d) (1994))
(holding respondent was precluded from raising this issue before the
court when it failed to present the issue during the applicable com-
ment period); Paul Muller Industrie Gmbh & Co. v. United States, 31
CIT ___, 502 F. Supp. 2d 1271 (2007) (raising general issues not
adequate to apprise Commerce of what it would need to specifically
respond to).

On the question of the inferences the Commerce may draw from the
record evidence, Home Products contends that Commerce may not
reject financial statements that contain a discrepancy of Home Prod-
ucts’ creation. The court concurs with Defendant, however, that it
would have been questionable for Commerce to use a financial state-
ment with such an unexplained discrepancy (that was aggressively
challenged by respondent) without ascertaining what caused that
discrepancy. The discrepancy could not be explained by the informa-
tion available on the record, and Commerce was therefore free to
exercise its fact-finding discretion to draw reasonable inferences from
the administrative record in selecting the best available information.
As Commerce explained in the Final Results, the total income figure
exceeded the total expenses by several hundred rupees and that
difference suggested that nonpublic, yet possibly relevant informa-
tion, existed on the profit and loss statement. Decision Memorandum
at 8 (Cmt. 1). To put it simply, Commerce may select as the best
available information financial statements with no such unexplained
discrepancies to calculate a surrogate value ratio. See Wuhan Bee
Healthy Co. v. United States, 29 CIT 587, 599, 374 F. Supp. 2d 1299,
1309 (2005) (Commerce justified in selecting financial statement
when alternative contained irregularities and discrepancies).

Finally, Home Products contends that the court should exercise its
discretion and take judicial notice that the nonpublic and incomplete
Infiniti Modules 2005-2006 financial statements have since become
publicly available and have been used by Commerce in calculating
factory overhead, SG&A expenses, and profit in the subsequent pre-
liminary results of the third administrative review. Pl. Br at 15;
Floor-Standing, Metal-Top Ironing Tables and Certain Parts Thereof
from the People’s Republic of China, 73 Fed. Reg. 52,277, 52,281
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(Dep’t of Commerce Sept. 9, 2008) (prelim. results admin. review).
The court declines the invitation to go beyond the administrative
record under review. “It is black letter law that, except in the rare case,
review in federal court must be based on the record before the agency
and hence a reviewing court may not go outside the administrative
record.” 2 Charles H. Koch, Jr., Administrative Law and Practice §
8.27 (2d ed. 2009) (emphasis added); 19 U.S.C. § 1516a(a)(2) (“Review
of determinations on record”); 28 U.S.C. § 2635(b)(1); Beker Indus.
Corp. v. United States, 7 CIT 313, 315 (1984) (“[T]he scope of the
record for judicial review . . . is confined to the immediate adminis-
trative review in dispute.”).

The Supreme Court acknowledged in Vermont Yankee Nuclear
Power Corp. v. Natural Resources Defense Council, Inc., 435 U.S. 519,
554-555 (1978), the obvious problem of never-ending administrative
proceedings and subsequent judicial review caused by extra-record
evidence: ” Administrative consideration of evidence . . . always
creates a gap between the time the record is closed and the time the
administrative decision is promulgated [and, we might add, the time
the decision is judicially reviewed ]. . . . If upon the coming down of the
order litigants might demand rehearings as a matter of law because
some new circumstance has arisen, some new trend has been ob-
served, or some new fact discovered, there would be little hope that
the administrative process could ever be consummated in an order
that would not be subject to reopening.” Vermont Yankee, 435 U.S. at
554-555 (1978) (quoting ICC v. Jersey City, 322 U.S. 503, 514 (1944))
(emphasis added); see also Co-Steel Raritan, Inc. v. Int’l Trade
Comm’n, 357 F.3d 1294, 1316-17 (Fed. Cir. 2004); but see Anshan Iron
& Steel Co. v. United States, 28 CIT 1728, 1734 n.3, 358 F. Supp. 2d
1236, 1241 n.3 (2004) (taking judicial notice of extra-record evidence
to invalidate Commerce finding); Borlem S.A.-Empreedimentos In-
dustriais v. United States, 913 F.2d 933, 937 (Fed. Cir. 1990) (uphold-
ing court order that International Trade Commission consider extra-
record evidence on remand in antidumping injury investigation).

To apply properly the deferential standard of review operating for
actions on the agency record under 19 U.S.C. § 1516a(a)(2)(B)(iii) and
28 U.S.C. § 1581(c), actions in which Commerce first exercises pri-
mary jurisdiction to render findings, conclusions, and determinations
comprising the judicially reviewable final results of an administrative
review, the court must avoid the temptation to consult extra-record
facts and evidence unfolding in subsequent, ever-evolving adminis-
trative reviews of antidumping orders. Armed with the certainty of
hindsight, it is all too easy for the court to supplant Commerce as the
fact-finder and decision-maker in the administrative proceeding. This
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case provides an excellent demonstration of that risk. We now know
by virtue of what unfolded in the subsequent third administrative
review that Commerce’s inferences in the second administrative re-
view about the Infiniti Modules 2005-2006 financial statements were
incorrect. On the basis of this information the court could easily
invalidate Commerce’s rejection of those financial statements in the
second administrative review. Importantly, however, this does not
mean that the inference Commerce made at the time and based on
the record of the second administrative review was unreasonable. As
explained above, it was, in fact, quite reasonable. Because it was
reasonable, the Final Results must be sustained even though the
court knows that the underlying inference ultimately proved incor-
rect in a subsequent administrative review.

V.
Conclusion

For the foregoing reasons, the court denies Home Products’ motion
for judgment on the agency record and will enter judgment in favor of
Defendant sustaining Commerce’s Final Results.

Dated: December 17, 2009
New York, New York
/s Leo M. Gordon
Jupce LEo M. GorponN

— T
Slip Op. 09-146
StorEwALL, LLC, Plaintiff, v. UNiTED StaTES, Defendant.
Before: Leo M. Gordon, Judge
Court No. 05-00462

[Summary judgment denied for Plaintiff; summary judgment granted for Defen-
dant.]

Dated: December 18, 2009

Rodriguez O’Donnell Ross Fuerst Gonzalez & Williams, PC (Robert K. Williams,
Lara A. Austrins) for Plaintiff store WALL, LLC.

Tony West, Assistant Attorney General, Barbara S. Williams, Attorney In Charge
International Trade Field Office, Commercial Litigation Branch, Civil Division, U.S.
Department of Justice (Edward F. Kenny) for Defendant United States.
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OPINION
Gordon, Judge:

1.
Introduction

This case is before the court on cross-motions for summary judg-
ment. Plaintiff, storeWALL, LLC (“storeWALL”), challenges the deci-
sion of U.S. Customs and Border Protection (“Customs”) denying
Plaintiff’s protest of Customs’ classification of two items: (1) “store-
WALL” wall panels and (2) “HangUp” locator tabs. The court has
jurisdiction pursuant to 28 U.S.C. § 1581(a)(2006).! For the reasons
set forth below, the court denies Plaintiff’s motion for summary judg-
ment and grants Defendant’s motion for summary judgment.

1I.
Background

The following facts are not in dispute. Plaintiff imports wall panels
and locator tabs manufactured in Taiwan. Pl’s Statement Undisp.
Mat. Facts I 1 & 3 (“Pl’s Undisp. Facts”). The wall panels are
constructed from extruded polyvinyl chloride (“PVC”) plastic and are
imported separately from other store WALL components. Def.’s State-
ment Undisp. Mat. Facts ] 1 & 5 (“Def.’s Undisp. Facts.”). An “L”
shaped groove on the front side of the panels accepts an array of
article holders and accessories, such as shelves, brackets, baskets,
trays, hooks, racks and lights. Pl.’s Undisp. Facts  10. The wall
panels are designed to be hung on a pre-existing wall by interlocking
the factory-produced grooves on the back side of the panels with the
locator tabs. Id. { 13. The locator tabs are made of acrylonitrile
butadiene styrene (“ABS”) plastic. Def.’s Undisp. Facts 2 & Def’’s
Mem. in Opp’n to Pl’s Mot. for Summ. J. & in Supp. of Def’s Cross-
Mot. for Summ. J. 1 (“Def.’s Mem.”).

As imported, the wall panels do not form a complete unit. Def’s
Undisp. Facts J 11. Without accessories they are not capable of
holding or organizing anything. Id. { 12. Consumers may choose to
use the wall panels only with hooks, as opposed to mounting them
with shelves or baskets. Id. { 13. As imported, and without additional
parts or the alteration of the panels themselves, the panels cannot be
configured into a free-standing unit. Id.  14.

Plaintiff contends that the wall panels should be classified under
Subheading 9403.70.80 of the Harmonized Tariff Schedule of the

! Unless otherwise indicated, further citations to Title 28 of the U.S. Code are from the 2006
edition.
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United States (‘HTSUS”), or alternatively as “parts” under Subhead-
ing 9403.90.50, and that the locator tabs should be classified under
Subheading 9403.90.50. Plaintiff’s Mem. of Law in Supp. of P1.’s Mot.
for Summ. J. 4 (“Pl.’s Mem.”). Heading 9403 of the HTSUS provides
for “Other furniture and parts thereof,” and the respective subhead-
ings refer to “Furniture of plastics: Other” and “Parts: Other.” Head-
ing 9403, HTSUS (2003).? Customs originally liquidated the wall
panels under Subheading 3916.20.00 and the locator tabs under Sub-
heading 3926.90.98. Customs has since determined that classification
of the wall panels under Heading 3916 was inappropriate, and now
asserts that both the wall panels and the locator tabs are properly
classified under Subheading 3926.90.98. Def.’s Mem. 1. Subheading
3926.90.98 provides for “Other articles of plastics and articles of other
materials of headings 3901 to 3914; Other: Other.” Heading 3926,
HTSUS.

II1.
Standard of Review

The court reviews Customs’ protest decisions de novo. 28 U.S.C. §
2640(a)(1). USCIT Rule 56 permits summary judgment when “there
is no genuine issue as to any material fact . . . .” USCIT R. 56(c); see
also Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). A
classification decision involves two steps. The first step addresses the
proper meaning of the relevant tariff provisions, which is a question
of law. The second step involves determining whether the merchan-
dise at issue falls within a particular tariff provision as construed,
which, when disputed, is a question of fact. See Faus Group, Inc. v.
U.S., 581 F.3d 1369, 1371-72 (Fed. Cir. 2009) (citing Orlando Food
Corp. v. United States, 140 F.3d 1437, 1439 (Fed. Cir. 1998)).

When there is no factual dispute regarding the merchandise, its
structure and use, the resolution of the classification issue turns on
the first step, determining the proper meaning and scope of the
relevant tariff provisions. See Carl Zeiss, Inc. v. United States, 195
F.3d 1375, 1378 (Fed. Cir. 1999); Bausch & Lomb, Inc. v. United
States, 148 F.3d 1363, 1365-66 (Fed. Cir. 1998). This is such a case,
and summary judgment is appropriate. See Bausch & Lomb, 148 F.3d
at 1365-66.

While the court accords deference to Customs classification rulings
relative to their “power to persuade,” United States v. Mead Corp.,
533 U.S. 218, 235 (2001) (citing Skidmore v. Swift & Co., 323 U.S.
134, 140 (1944)), the court has “an independent responsibility to
decide the legal issue of the proper meaning and scope of HTSUS

2 Unless otherwise indicated, further citations to the HTSUS are from the 2003 edition.
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terms.” Warner-Lambert Co. v. United States, 407 F.3d 1207, 1209
(Fed. Cir. 2005) (citing Rocknel Fastener, Inc. v. United States, 267
F.3d 1354, 1358 (Fed. Cir. 2001)).

Iv.

Discussion

The question before the court is whether the wall panels and locator
tabs are properly classifiable under Heading 3926 as “Other articles
of plastics”, or under Heading 9403 as “Other furniture and parts
thereof.” “[Flor legal purposes, classification shall be determined ac-
cording to the terms of the headings and any relative section or
chapter notes . . ..” General Rule of Interpretation 1 (“GRI”); Orlando
Food, 140 F.3d at 1440.

The court construes tariff terms according to their common and
commercial meanings, and may rely on both its own understanding of
the term as well as upon lexicographic and scientific authorities. See
Len-Ron Mfg. Co. v. United States, 334 F.3d 1304, 1309 (Fed. Cir.
2003). The court may also refer to the Harmonized Description and
Coding System’s Explanatory Notes (“Explanatory Notes”) “accompa-
nying a tariff subheading, which—although not controlling—provide
interpretive guidance.” E.T. Horn Co. v. United States, 367 F.3d 1326,
1329 (Fed. Cir. 2004) (citing Len-Ron, 334 F.3d at 1309).

The Notes to Chapter 39 provide that articles covered by Chapter
94, such as furniture, are not covered under Chapter 39. Chapter 39
Notes, Note 2(u), HTSUS. Therefore, if the imported wall panels and
locator tabs are classifiable as other “furniture and parts thereof”
under Heading 9403, they cannot be classified as articles of plastic
under Heading 3926.2 Accordingly, the initial question is whether the
wall panels and locator tabs are properly classifiable under Heading
9403.

A.
Heading 9403, HTSUS

Plaintiff argues that the wall panels and locator tabs are prima
facie classifiable under Heading 9403, which covers “Other furniture
and parts thereof.” Heading 9403, HTSUS.* The HTSUS does not

3 Plaintiff argues that even if the wall panels and locator tabs are prima facie classifiable
under Heading 3926, they are also prima facie classifiable as furniture under Heading
9403, a more specific tariff provision. GRI 3 directs merchandise to be classified under the
more specific of two equally applicable headings. GRI 3(a). Because Chapter Note 2(u) of
Chapter 39 excludes articles classifiable under Chapter 94, Plaintiff’s GRI 3 argument fails.

4 Plaintiff argues that Heading 9403 is a use provision as well as an eo nomine provision.
To be a use provision, Heading 9403 has to “[describe] articles by the manner in which they
are used as opposed to by name,” whereas an eo nomine provision is one “in which an item
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define the term “furniture,” but the Chapter Notes clarify that items
should only be classified under Heading 9403 “if they are designed for
placing on the floor or ground.” Chapter 94 Notes, Note 2, HTSUS.
The wall panels and locator tabs are not so designed. Def.’s Undisp.
Facts ] 14-15. The Chapter Notes make an exception, however, for
certain items designed “to be hung, to be fixed to the wall or to stand
one on the other.” Chapter 94 Notes, Note 2, HTSUS. This exception
covers “cupboards, bookcases, other shelved furniture and unit fur-
niture.” Id., Note 2(a). Plaintiff believes “unit furniture,” undefined in
the Chapter Notes, covers its merchandise.

The Explanatory Notes do not define “unit furniture” either, but
add a caveat that “unit furniture” must be “designed to be hung, to be
fixed to the wall or to stand one on the other or side by side, for
holding various objects or articles (books, crockery, kitchen utensils,
glassware, linen, medicaments, toilet articles, radio or television re-
ceivers, ornaments, etc.).” Explanatory Notes to the Harmonized De-
scription and Coding System (Vol. 4, p. 1698), Brussels 1996, 2nd ed.
(“ENs”). The Explanatory Notes also include within the definition of
furniture “separately presented elements of unit furniture,” but ex-
pressly exclude from coverage under Heading 9403 “other wall fix-
tures such as coat, hat and similar racks, key racks, clothes brush
hangers and newspaper racks. . . .” Id.

The 1971 Brussels Nomenclature Committee Report emphasizes
that “unit furniture” is adaptable to consumer tastes and needs.
Nomenclature Committee, 26th Session, Report (Apr. 14, 1971) (Def.’s
Ex. 4) at { 16 (“units . . . arranged to suit the tastes and needs of their
users and the shape and size of the rooms to be furnished.”). One
dictionary defines “unit” pertinently as “one of the commonly more or
less repetitive sections combined in assembling a manufactured ar-
ticle (as a bookcase or kitchen cabinet),” Webster’s Third New Inter-
national Dictionary (Unabridged) 2500 (1986) (definition 2b); while
another defines it as “[a] piece of (esp. storage) furniture or equip-
ment which may be fitted with other pieces to form a larger system,
or which is itself composed of smaller complementary parts.” The
Oxford English Dictionary (Volume XIX, 2d ed. 1989) (definition 1e).

Putting together the dictionary definitions, Explanatory Note re-
quirements, and Brussels Nomenclature Committee Report, “unit
furniture” can be defined for purposes of the HTSUS as an item (a)
fitted with other pieces to form a larger system or which is itself
composed of smaller complementary items, (b) designed to be hung, to

is identified by name.” Len-Ron, 334 F.3d at 1308. Heading 9403 identifies “other furniture
and parts thereof” by name and not “by the manner in which [the articles] are used.”
Accordingly, Heading 9403 is not a use provision.
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be fixed to the wall, or to stand one on the other or side by side, and
(c) assembled together in various ways to suit the consumer’s indi-
vidual needs to hold various objects or articles, but (d) excludes other
wall fixtures such as coat, hat and similar racks, key racks, clothes
brush hangers, and newspaper racks.

Whether Plaintiff’s merchandise is prima facie classifiable as fur-
niture depends on whether, at the time of importation, see Gen. Elec.
Co.-Med. Sys. Group v. United States, 247 F.3d 1231, 1235 (Fed. Cir.
2001), a completed storeWALL system is always unit furniture, and
not something classifiable elsewhere. A completed assembly of store-
WALL components may satisfy the definition of “unit furniture.” See
Pl’s Mem. Law in Opp’n to Def’s Mot. Summ. J. & in Supp. of Pl’s
Mot. Summ. J. 16 n.7 (“PL’s Reply”) & Def.’s Mem. 15. For example,
a wall panel and locator tab accessorized with shelves comprise a
completed system that is composed of complementary items, is de-
signed for hanging on fixing to a wall, and is capable of satisfying a
consumer’s tastes and needs to hold objects or articles. In such a
configuration the wall panels are arguably “separately presented
elements” or “parts” of unit furniture, and the locator tabs “parts.”
This is what Plaintiff argues. Pl.’s Reply 710, 11-14 & 20-22. The
problem, however, is that not every completed store WALL system is
unit furniture. Consumers may choose to accessorize the wall panels
only with hooks, as opposed to shelves or baskets. Def.’s Undisp.
Facts { 13. This configuration is merely a rack, which is expressly
excluded from coverage under Heading 9403 by the Explanatory
Notes: “[Chapter 94] does not cover other wall fixtures such as coat,
hat and similar racks, key racks, clothes brush hangers and newspa-
per racks. . . .” ENs p. 1698 (emphasis in original).’

What ultimately undermines Plaintiff’s claimed furniture classifi-
cation is that a completed storeWALL system is too fungible at the
time of importation to possess one fixed and certain application as
unit furniture. The wall panels and locator tabs are therefore not

5 Plaintiff disputes that its wall panels are similar to the “other wall fixtures” excluded from
Heading 9403 because its wall panels are movable. First, Plaintiff incorrectly focuses on its
wall panels, which cannot hold anything on their own and cannot be unit furniture them-
selves, instead of on a completed storeWALL system. Second, Plaintiff assumes that unit
furniture (and the other items designed to be “fixed to the wall”: cupboards, bookcases,
other shelved furniture) is not a fixture in the same sense as the “other wall fixtures”
excluded from Heading 9403 in the Explanatory Notes. Plaintiff is incorrect. In using the
phrase “other wall fixtures,” the drafters of the Explanatory Notes were not suggesting that
cupboards, bookcases, other shelved furniture and unit furniture are not wall fixtures. To
the contrary, they were instead noting that among various wall fixtures (things “fixed to the
wall”) like cupboards, bookcases, hat racks, coat racks, key racks, etc., the racks are
expressly excluded from Heading 9403.
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prima facie classifiable under Heading 9403. Cf. Millenium Lumber
Dist. Ltd. v. United States, 558 F.3d 1326 (2009) (merchandise with
potentially numerous purposes not classifiable under heading with
one purpose); See also Harding Co. v. United States, 23 C.C.P.A. 250,
253 (1936) (“[Blefore imported merchandise shall be regarded as
parts of an article the identity of the individual article must be fixed
with certainty.”) (emphasis in original).

One final note, Plaintiff and Defendant discuss numerous Customs
rulings that address whether various items are “separately presented
elements of unit furniture.” Pl’s Mem. 10-11; Def.’s Mem. 10-11,
14-15; P1.’s Reply 7-8 n.3; Def.’s Reply Mem. in Supp. of Def.’s Cross-
Mot. for Summ. J. 3—4 (“Def.’s Reply”). Plaintiff and Defendant also
argue at length about whether the wall panels and locator tabs are
“parts” of unit furniture. Pl.’s Mem. 17; Def’s Mem. 19-22; P1.’s Reply
11-15, 20-22; Def.’s Reply 5-9. Plaintiff’s arguments, though, assume
that a completed storeWALL system is always unit furniture. That
predicate, however, must be established first (either as a matter of
fact or as a matter of law), before any analysis can proceed on whether
something is an “element” or a “part.” The court in other words must
know what exactly the assembled or completed item is before analyz-
ing whether the imported merchandise is an “element” or a “part” of
the item. See Harding, 23 C.C.P.A. at 253. Further analysis of Plain-
tiff’s merchandise as an “element” or a “part” is unnecessary because,
as explained, a completed storeWALL system is not always unit
furniture. Here Plaintiff’s merchandise could be either a part of
furniture or a part of a rack.

B.
Heading 3926, HTSUS

Having determined that Plaintiff’s merchandise is not classifiable
under Heading 9403, the court turns to whether the wall panels and
locator tabs are properly classifiable under Heading 3926 as “Other
articles of plastics.” Heading 3926 is a basket provision covering other
articles of plastics. There is no dispute that the wall panels are made
of PVC plastic and the locator tabs of ABS plastic. The parties do not
claim, nor does the court find any specific subheadings of articles of
plastic that include the wall panels or locator tabs. As such, each is
classifiable under “Other articles of plastics.” Heading 3926, HTSUS.
The merchandise is therefore prima facie classifiable under the tariff
heading proposed by Customs.

V.

Conclusion

The wall panels and locator tabs are prima facie classifiable under



31 CUSTOMS BULLETIN AND DECISIONS, VOL. 44, No. 2, January 7, 2010

Heading 3926 but not prima facie classifiable under Heading 9403.
Within Heading 3926 the wall panels and locator tabs fit under
Subheading 3926.90.98 as “Other articles of plastics...: Other: Other.”
Plaintiff’s motion for summary judgment, therefore, is denied, and
Defendant’s motion for summary judgment is granted. The court will
enter judgment accordingly.
Dated: December 18, 2009

New York, New York

/s Leo M. Gordon
Jupnce Leo M. GorboN
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OPINION AND ORDER
Stanceu, Judge:

I
Introduction

JTEKT Corporation, formerly Koyo Seiko Company, Ltd.,' and
Koyo Corporation of U.S.A. (collectively, “JTEKT”) brought an action
pursuant to 28 U.S.C. § 1581(c) (2006) to contest the final determi-
nation of the United States Department of Commerce (“Commerce” or
the “Department”) in the sixteenth administrative reviews (“AFBs 16
reviews” or “AFBs 16”) of antidumping duty orders on ball bearings
and parts thereof (“subject merchandise”) from France, Germany,
Italy, Japan, and the United Kingdom. Summons 1; Ball Bearings &
Parts Thereof from France, Germany, Italy, Japan, & the United
Kingdom: Final Results of Antidumping Duty Admin. Reviews, 71
Fed. Reg. 40,064, 40,065 (July 14, 2006) (“Final Results”); Issues &
Decision Mem. for the Antidumping Duty Admin. Reviews of Ball
Bearings & Parts Thereof from France, Germany, Italy, Japan, & the
United Kingdom for the Period of Review May 1, 2004, through April
30, 2005, at 2 (July 14, 2006) (“Decision Mem.”). The reviews applied
to imports of subject merchandise made during the period of May 1,
2004 through April 30, 2005 (“period of review” or “POR”). Final
Results, 71 Fed. Reg. at 40,065.

Upon defendant’s consent motion, the court consolidated JTEKT’s
action with five other cases. Consent Mot. to Consolidate 1. The five
other groups of plaintiffs in the consolidated cases (referred to in this
Opinion and Order collectively with their affiliates) are FYH Bearing
Units USA, Inc. and Nippon Pillow Block Company Ltd. (collectively,
“NPB”); NSK Corporation, NSK Ltd., and NSK Precision America,
Inc. (collectively, “NSK”); American NTN Bearing Manufacturing
Corp., NTN Bearing Corporation of America, NTN Bower Corpora-
tion, NTN Corporation, NTN Driveshaft, Inc., and NTN-BCA Corpo-
ration (collectively, “NTN”); Nachi Technology, Inc., Nachi-Fujikoshi
Corporation, and Nachi America, Inc. (collectively “Nachi”); and The
Timken Company (“Timken”).

JTEKT, NPB, NSK, NTN, and Nachi (collectively, “plaintiffs”), as
well as Timken, which is both a plaintiff and the defendent-
intervenor (“defendant-intervenor”) in the consolidated cases, bring

! Notice of Final Results of Antidumping Duty Changed-Circumstances Review: Ball Bear-
ings & Parts Thereof from Japan, 71 Fed. Reg. 26,452, 26,452-53 (May 5, 2006) (finding
that JTEKT is the successor-in-interest to Koyo Seiko Company, Ltd.) (“JTEKT-Koyo
Successor Notice”).
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claims contesting various decisions and determinations that Com-
merce made in the Final Results. These claims are discussed in the
respective sections of Part II of this Opinion and Order, as follows: (A)
claims of JTEKT, NPB, NTN, and Nachi challenging the application
of Commerce’s “zeroing” methodology to non-dumped sales; (B) claims
challenging the Department’s revised model-match methodology, the
adoption of which JTEKT, NPB, NSK, NTN, and Nachi oppose gen-
erally and the specific application of which JTEKT, NPB, NSK, and
NTN challenge in certain respects; (C) JTEKT’s claim objecting to
Commerce’s treating JTEKT and an affiliate as a single entity, (D)
NSK’s claim that Commerce unlawfully deducted certain benefits
expenses when determining the constructed export price of NSK’s
subject merchandise, (E) NTN’s claim opposing Commerce’s realloca-
tion of NTN’s freight expense on the basis of weight, (F) NTN’s claim
opposing Commerce’s recalculation of NTN’s home market packing
expenses, (G) NTN’s claim challenging the Department’s disallow-
ance of NTN’s downward price adjustments to reflect certain dis-
counts to home market customers, (H) Nachi’s claim challenging
Commerce’s use of facts otherwise available and adverse inferences in
response to errors Nachi made in reporting physical characteristics of
subject bearings, and (I) Timken’s claim challenging Commerce’s use
of Japanese interest rates, rather than U.S. interest rates, for a
portion of the adjustment for imputed interest carrying costs in the
calculation of constructed export prices of subject merchandise of
NTN and Nachi. As discussed in this Opinion and Order, the court
grants relief on certain of these claims through an order of remand
and, with respect to other claims, affirms Commerce’s decisions and
determinations in the Final Results.

II.
Background

The court sets forth below the procedural history of the adminis-
trative and judicial proceedings in general terms common to all plain-
tiffs. Additional background information specific to the individual
claims is presented in Part II of this Opinion and Order.

A. Administrative Proceedings

On May 15, 1989, Commerce issued antidumping duty orders on
imports of ball bearings from France, Germany, Italy, Japan, and the
United Kingdom.? On June 30, 2005, Commerce initiated the six-
teenth set of administrative reviews of these orders. Initiation of
Antidumping & Countervailing Duty Admin. Reviews, 70 Fed. Reg.

2Antidumping Duty Orders: Ball Bearings, Cylindrical Roller Bearings, Spherical Plain
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37,749, 37,756-57 (June 30, 2005); Decision Mem. 2. Commerce is-
sued the preliminary results of the administrative reviews (“Prelimi-
nary Results”) in March 2006, setting forth its analysis for certain of
its initial determinations. Ball Bearings & Parts Thereof from France,
Germany, Italy, Japan, & the United Kingdom: Prelim. Results of
Antidumping Duty Admin. Reviews, 71 Fed. Reg. 12,170 (Mar. 9,
2006) (“Prelim. Results ”). Later that year, Commerce issued the Final
Results and incorporated by reference therein an internal Issues and
Decision Memorandum (“Decision Memorandum”) containing the De-
partment’s analysis of issues raised by interested parties subsequent
to the Preliminary Results. Final Results, 71 Fed. Reg. at 40,065; see
Decision Mem.

B. Judicial Review in the Consolidated Actions

On September 13, 2006, the court granted the consent motion of
Timken to intervene on behalf of defendant. Upon defendant’s con-
sent motion, the court ordered consolidation under Consolidated
Court No. 06-00250 of JTEKT Corporation v. United States, No.
06-00250, Nippon Pillow Block Company Ltd. v. United States, No.
06-00258, Timken US Corporation v. United States, No. 06-00271,
NSK Ltd. v. United States, No. 06-00272, NTN Corporation v. United
States, No. 06-00274, and Nachi-Fujikoshi Corporation v. United
States, No. 06-00275. Order 1, Nov. 15, 2006; Consent Mot. to Con-
solidate 1. Each plaintiff and Timken filed a motion for judgment
upon the agency record on February 8, 2007, which motions defen-
dant opposes in the entirety and Timken, as defendant-intervenor,
opposes with respect to certain claims.?

Bearings, & Parts Thereof From France, 54 Fed. Reg. 20,902 (May 15, 1989); Antidumping
Duty Orders: Ball Bearings, Cylindrical Roller Bearings, & Spherical Plain Bearings &
Parts Thereof From the Federal Republic of Germany, 54 Fed. Reg. 20,900 (May 15, 1989);
Antidumping Duty Orders: Ball Bearings & Cylindrical Roller Bearings, & Parts Thereof
From Italy, 54 Fed. Reg. 20,903 (May 15, 1989); Antidumping Duty Orders: Ball Bearings,
Cylindrical Roller Bearings, & Spherical Plain Bearings, & Parts Thereof From Japan,
54Fed. Reg. 20,904 (May 15, 1989); Antidumping Duty Orders & Amendments to the Final
Determinations of Sales at Less Than Fair Value: Ball Bearings, & Cylindrical Roller
Bearings & Parts Thereof From the United Kingdom, 54 Fed. Reg. 20,910 (May 15, 1989).

3 Mem. of P. & A. in Support of Mot. of Pls. JTEKT Corp. & Koyo Corp. of U.S.A. for J. on
the Agency R. (“JTEKT Mem.”); Mem. in Support of the Mot. for J. upon the Agency R.
Submitted by Pls. Nippon Pillow Block Co. Ltd & FYH Bearing Units USA, Inc. (“NPB
Mem.”); Mem. of P. & A. in Support of NSK’s Mot. for J. on the Agency R. (“NSK Mem.”);
Rule 56.2 Mot. & Mem. for J. on the Agency R. Submitted on behalf of Pls. NTN Corp., NTN
Bearing Corp. of Am., Am. NTN Bearing Mfg. Corp., NTN-BCA Corp., NTN-Bower Corp., &
NTN Driveshaft, Inc. (“NTN Mem.”); Br. of Pls. Nachi-Fujikoshi Corp., Nachi Am., Inc. &
Nachi Technology, Inc. in Support of Rule 56.2 Mot. for J. on the Agency R. (“Nachi Mem.”);
Timken US Corporation’s Mem. in Supp. of its Rule 56.2 Mot. for J. on the Agency R.
(“Timken Mem.”); Def.’s Resp. in Opp’n to Pls.” Mots. for J. upon the Agency R. (“Def. Resp.”);
Resp. of Timken US Corp. to the Rule 56.2 Mots. of JTEKT Corp., et al. (“Def.-Intervenor
Resp.”).
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Oral argument was held in camera on October 30, 2007. On June
18, 2008, the court requested additional briefing regarding certain
matters, to which JTEKT, NPB, NSK, NTN, defendant, and Timken
responded. See Letter from Timothy C. Stanceu, Judge, Ct. of Int’l
Trade, to Counsel for Pls., Def., & Def.-Intervenor in Consol. Ct. No.
06—250 (June 18, 2008). In addition, defendant and Timken made five
additional submissions, and defendant made one additional submis-
sion, to notify the court of supplemental authority.

II1.
Discussion

The court exercises jurisdiction pursuant to 28 U.S.C. § 1581(c),
under which the Court of International Trade is granted exclusive
jurisdiction of any civil action commenced under 19 U.S.C. § 1516a.
28 U.S.C. § 1581(c). The court reviews the Final Results on the basis
of the agency record. See 28 U.S.C. § 2640(b) (2006); 19 U.S.C. §
1516a(b)(1)(B)(i) (2006). Upon such review, the court must “hold un-
lawful any determination, finding, or conclusion found,” 19 U.S.C. §
1516a(b)(1), “to be unsupported by substantial evidence on the record,
or otherwise not in accordance with law.” Id. § 1516a(b)(1)(B)(1).
“Substantial evidence is more than a mere scintilla. It means such
relevant evidence as a reasonable mind might accept as adequate to
support a conclusion.” Consol. Edison Co. v. NLRB, 305 U.S. 197, 229
(1938).

A. The Claims of JTEKT, NPB, NTN, and Nachi
Challenging the Department’s Zeroing Procedure Are
Inconsistent with Controlling Judicial Precedent

Plaintiffs claim that the Department’s policy of zeroing in admin-
istrative reviews violates U.S. antidumping laws and is inconsistent
with international obligations of the United States. Citing 19 U.S.C.
§§ 1673, 1677(35), 1677b(a), and 1677f-1, NTN and Nachi argue that
zeroing precludes a fair comparison of normal value and export price,
distorts margins by failing to account for all transactions, and does
not merit deference under Chevron U.S.A. Inc. v. Natural Resources
Defense Council, Inc., 467 U.S. 837, 842-43, n.9 (1984), because Com-
merce is inconsistently applying zeroing under the statute. Rule 56.2
Mot. & Mem. for J. on the Agency R. Submitted on behalf of Pls. NTN
Corp., NTN Bearing Corp. of Am., Am. NTN Bearing Mfg. Corp.,
NTN-BCA Corp., NTN-Bower Corp., & NTN Driveshaft, Inc. 8-10
(“NTN Mem.”); Br. of Pls. Nachi-Fujikoshi Corp., Nachi Am., Inc. &
Nachi Technology, Inc. in Support of Rule 56.2 Mot. for J. on the
Agency R. 9-10, 13-15, 18 (“Nachi Mem.”). JTEKT, NPB, and Nachi
also argue that it is unreasonable for Commerce to continue to apply
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the zeroing practice under the Charming Betsy doctrine, under which
the laws of the United States should be interpreted so as not to
conflict with U.S. international obligations. Mem. of P. & A. in Sup-
port of Mot. of Pls. JTEKT Corp. & Koyo Corp. of U.S.A. for J. on the
Agency R. 44-47 (“JTEKT Mem.”); Mem. in Support of the Mot. for J.
upon the Agency R. Submitted by Pls. Nippon Pillow Block Co. Ltd &
FYH Bearing Units USA, Inc. 29-30 (“NPB Mem.”); Nachi Mem. 15;
see Murray v. Schooner Charming Betsy, 6 U.S. (2 Cranch) 64, 118
(1804). In support of this argument, these plaintiffs point to recent
reports from panels and the Appellate Body of the World Trade Or-
ganization (“WTQO”) concluding that the Department’s zeroing prac-
tice is inconsistent with the WTO obligations of the United States.
JTEKT Mem. 45-47; NPB Mem. 29-30; NTN Mem. 5-8; Nachi Mem.
15-16. Finally, JTEKT, NPB, and NTN claim that the Court of Inter-
national Trade should remand the determination to permit Com-
merce to implement, or consider implementing, adverse reports of the
WTO on the application of zeroing in administrative reviews. See
JTEKT Mem. 47; NPB Mem. 30-31; NTN Mem. 10-11. Defendant
rejects plaintiffs’ various arguments, arguing that the Court of Ap-
peals for the Federal Circuit (“Court of Appeals”) repeatedly has
sustained the Department’s treatment of nondumped sales under the
statute despite findings set forth in adverse reports from the WTO’s
Dispute Settlement Body (“DSB”). Def.’s Resp. in Opp’n to Pls.” Mots.
for J. upon the Agency R. 72 (“Def. Resp.”) (citing Timken Co. v.
United States, 354 F.3d 1334 (Fed. Cir. 2004), cert. denied 543 U.S.
976 (2004), and Corus Staal BV v. Dep’t of Commerce, 395 F.3d 1343
(Fed. Cir. 2005), cert. denied 546 U.S. 1089 (2006) (“Corus I")); see also
Resp. of Timken US Corp. to the Rule 56.2 Mots. of JTEKT Corp., et
al. 28-30 (“Def.-Intervenor Resp.”).

The court concludes that plaintiffs’ arguments challenging zeroing
fail to raise new issues not already settled by binding precedent of the
Court of Appeals. In Timken, the Court of Appeals held that Com-
merce “reasonably interpreted § 1677(35)(A) to allow for zeroing” in
the context of administrative reviews and also explained that the
“fair comparison” requirement, which applies to the calculation of
normal value under § 1677b(a), which was incorporated by the Uru-
guay Round Agreements Act (“URAA”), did not affect its holding.
Timken, 354 F.3d at 1343. The Court of Appeals also rejected the
argument that Commerce must adhere to a single practice on zeroing
for both investigations and administrative reviews. Id. at 1344-—45. In
NSK, the Court of Appeals emphasized that it repeatedly has upheld
the practice of zeroing and again affirmed the Department’s determi-
nation to apply zeroing to administrative reviews despite the Depart-
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ment’s determination to cease doing so in investigations. NSK Ltd. v.
United States, 510 F.3d 1375, 1379-80 (Fed. Cir. 2007) (“NSK IIT”)
(citing Timken, 354 F.3d 1334; Corus I, 395 F.3d 1343; and Corus
Staal BV v. United States, 502 F.3d 1370 (Fed. Cir. 2007) (“Corus IT”)).

Regarding the application of the Charming Betsy doctrine, the
Court of Appeals in Timken rejected the “fair comparison” argument
that had been raised thereunder. Timken, 354 F.3d at 1343—44. The
Court of Appeals rejected a plaintiff’s argument that it was required
“to interpret the ‘fair comparison’ language in the U.S. antidumping
statute in a manner consistent with U.S. international obligations,
thereby adopting the holding in EC-Bed Linen and finding Com-
merce’s zeroing practice an unreasonable statutory interpretation.”
Id. at 1343. Observing that “[t]he crux of [respondent’s] argument
hinges on the Charming Betsy canon of claim construction,” id., the
Court of Appeals rejected the respondent’s position, explaining that
“[w]hile [respondent] relies on EC-Bed Linen for its persuasive value
in an effort to convince us of the unreasonableness of Commerce’s
zeroing practice, we do not find it sufficiently persuasive to find
Commerce’s practice unreasonable.” Id. at 1344.

Finally, JTEKT and NPB argue that Commerce must comply with
the findings set forth in adverse reports from the WT'O DSB. JTEKT
Mem. 45-47; NPB Mem. 29-30. JTEKT requests that the court re-
mand the determination to Commerce so that Commerce may deter-
mine whether and how to comply with the decision of the Appellate
Body of the WTO holding that zeroing in administrative reviews is
impermissible. JTEKT Mem. 47 & n.16. JTEKT asserts that its po-
sition is consistent with the holding of the Court of Appeals in Corus
1, 395 F.3d at 1349, because JTEKT does not ask the court to act but
rather to remand the matter to Commerce for reconsideration in light
of recent legal developments in the WTO. Id. at 47, n.16. NTN argues,
similarly, that the principles articulated in recent DSB decisions on
the use of zeroing in administrative reviews should persuade the
court to hold that the Department’s zeroing practice is unlawful and
points to the U.S. decision, reached under Section 123 of the URAA,*

4 The Uruguay Round Agreements Act (“URAA”), in Section 123, established a procedure for
implementing adverse reports of the World Trade Organization (“WTO”) in U.S. law. See 19
U.S.C. § 3533(g) (2006); Corus Staal BV v. Dep’t of Commerce, 395 F.3d 1343, 1349 (Fed. Cir.
2005) (“Corus I”). To implement a change of agency regulation or practice due to an adverse
WTO ruling, § 3533(g)(1) provides a lengthy process of consultation between the United
States Trade Representative, Congress, the agency, private sector advisory committees, and
the public, a process that may culminate in a final rule. 19 U.S.C. § 3533(g)(1). The URAA
also established a procedure in Section 129 of the URAA that provides for a more limited
procedure for the implementation of an adverse WTO panel or Appellate Body report
thataddresses, inter alia, a particular antidumping determination by Commerce. See id. §
3538 (2006).
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to comply with the DSB ruling that zeroing is impermissible in in-
vestigations (“Section 123 Determination”). NTN Mem. 5-8, 10-11.
Defendant responds that the Section 123 Determination applies only
to new and continuing investigations and therefore has no effect upon
this administrative review. Def. Resp. 77; see Def.-Intervenor Resp.
33-34.

Section 123 delineates specific procedures for determining whether
and how the United States will comply with decisions of the WTO. See
19 U.S.C. § 3533(g) (2006). The Section 123 Determination states that
it will apply to current and future investigations as of the effective
date. Antidumping Proceedings: Calculation of the Weighted-Average
Dumping Margin During an Antidumping Investigation; Final Modi-
fication, 71 Fed. Reg. 77,722, 77,725 (Dec. 27, 2006) (“Section 123
Determination ”). With respect to timing in this matter, the Final
Results were issued on July 14, 2006 and the Section 123 Determi-
nation was issued on December 27, 2006, with an original effective
date of January 16, 2007, and a final amended effective date of
February 22, 2007. Final Results, 71 Fed. Reg. 40,064; Antidumping
Proceedings: Calculation of the Weighted-Average Dumping Margins
in Antidumping Investigations; Change in Effective Date of Final
Modification, 72 Fed. Reg. 3783 (Jan. 26, 2007) (“Section 123 Deter-
mination Am. Effective Date ”); Section 123 Determination, 71 Fed.
Reg. 77,722. Because the effective date of the Section 123 determina-
tion occurred after the issuance of the Final Results, there is no basis
for the court to consider whether the legal principles adopted therein
should apply to this administrative review. The court, therefore, need
not reach plaintiffs’ other arguments on this issue.

Even if the court concluded that the timing of the Final Results did
not preclude application of the Section 123 determination, the court
could not hold in favor of plaintiffs on this issue. The Court of Appeals
repeatedly and consistently has upheld as reasonable the Depart-
ment’s statutory interpretation that zeroing is permissible in admin-
istrative reviews. The Court of Appeals in Corus II, 502 F.3d 1375,
upheld the use of zeroing in an administrative review of an antidump-
ing duty order and in NSK III, 510 F.3d 1380, expressly rejected the
argument that use of zeroing should be held unlawful based on a
decision of the DSB and on statements by the United States indicat-
ing that the United States would comply with that decision.®? With

5 The Court of International Trade recently discussed in detail the reasons why the
developments related to decisions by the Dispute Settlement Body of the World Trade
Organization do not provide the court a basis to depart from binding precedent of the Court
of Appeals. See SFK USA Inc. v. United States, 33 CIT__, __, Slip Op. 09-121, at 15-16
(Oct.27, 2009) (“SKF II1”); Union Steel v. United States, 33 CIT __, __, 645 F. Supp. 2d 1298,
1308-09 (2009).
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respect to a remand to allow Commerce time to consider implemen-
tation of a new practice, the Court of Appeals has stated explicitly
that it is not for the courts to implement WTO decisions without
explicit instructions from the Executive Branch:

until Commerce abandons zeroing in administrative reviews
such as this one, a remand in this case would be unavailing.
Therefore, because Commerce’s zeroing practice is in accordance
with our well-established precedent, until Commerce officially
abandons the practice pursuant to the specified statutory scheme,
we affirm its continued use in this case.

NSK I1I, 510 F.3d at 1380 (emphasis added). Subsequently, the Court
of Appeals reiterated its position:

The determination whether, when, and how to comply with the
WTO’s decision on “zeroing,” involves delicate and subtle politi-
cal judgments that are within the authority of the Executive and
not the Judicial Branch. Neither Commerce nor the Department
of Justice has requested, or even suggested, such a remand. It
would be most inappropriate for this court on its own to direct
Commerce to reopen the Final Results of the 15th review to
consider the impact on its decision of the subsequent WTO
ruling, and we decline to do so.

Koyo Seiko Co. v. United States, 551 F.3d 1286, 1291 (Fed. Cir. 2008)
(“Koyo I17); see Corus I, 395 F.3d at 1349 (directing the application of
current U.S. law until the law changes to prohibit zeroing in admin-
istrative reviews). In summary, Court of Appeals precedent entirely
precludes the court from requiring Commerce to change its zeroing
practice in administrative reviews based on the Section 123 determi-
nation, and it forecloses a remand under which Commerce would be
directed or authorized to reconsider its practice in light of WTO
decisions declaring unlawful the practice of zeroing in the context of
administrative reviews.

B. The Court Rejects Plaintiffs’ Various Claims Related to
the Model-Match Methodology Except for NPB’s Claim
Relating to Sampling Months and NTN’s Claim Relating
to Commerce’s Rejection of NTN’s Proposed Bearing
Design-Type Categories

In determining a dumping margin, Commerce compares the U.S.
price of the subject merchandise with the price of comparable mer-
chandise (the “foreign like product”) in the home market. 19 U.S.C. §
1677b (2006). To do so, Commerce first attempts to match sales of the
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subject merchandise with sales of identical merchandise in the home
market. 19 U.S.C. § 1677(16)(A) (2006). In the absence of identical
merchandise, Commerce attempts to match a sale of subject mer-
chandise in the United States with a sale of similar merchandise in
the home market. See id. § 1677(16)(B)—(C). If Commerce finds there
are no sales of similar merchandise in the home market, Commerce
will calculate a constructed value. Id. § 1677b(a)(4).

The model-match methodology is the means by which Commerce
identifies similar merchandise. For the initial fourteen administra-
tive reviews of the subject merchandise, Commerce applied a model-
match methodology in which it compared bearings on the basis of
eight characteristics (the “family model-match methodology”). Issues
& Decision Mem. for the Antidumping Duty Admin. Reviews of Ball
Bearings & Parts Thereof from France, Germany, Italy, Japan, Sin-
gapore, & the United Kingdom for the Period of Review May 1, 2003,
through April 30, 2004, at 19-26 (Sept. 16, 2005) (“AFBs 15 Decision
Mem.”). The bearings that matched according to those eight charac-
teristics were grouped in the same “family” for purposes of determin-
ing a foreign like product. Id. In the fifteenth administrative reviews
of the bearings orders (“AFBs 15”), Commerce adopted a different
methodology (“new model-match methodology”) in which Commerce
applies a multi-step process. Id.; see Ball Bearings & Parts Thereof
from France, Germany, Italy, Japan, Singapore, & the United King-
dom: Final Results of Antidumping Duty Admin. Reviews, 70 Fed.
Reg. 54,711, 54,712 (Sept. 16, 2005) (“AFBs 15 Final Results”). Com-
merce applied this new model-match methodology in the AFBs 16
reviews. Decision Mem. 12-27.

In the new model-match methodology, Commerce first matches a
ball bearing model sold in the United States to one sold in the home
market according to the following four physical characteristics: load
direction, bearing design, number of rows of rolling elements, and
precision rating. AFBs 15 Decision Mem. 19. For bearing design, in
AFBs 16 reviews, Commerce recognized the following eight design
types: angular contact, self-aligning, deep groove, integral shaft,
thrust ball, housed, insert, and hub units. Decision Mem. 77. A match
requires consistency with respect to all four of these physical charac-
teristics. AFBs 15 Decision Mem. 19. If there is such consistency,
Commerce then identifies the most appropriate home market ball
bearing model according to four additional, quantitative characteris-
tics: load rating, outer diameter, inner diameter, and width. Id. Com-
merce excludes any potential matches in which the sum of the devia-
tions in the four quantitative characteristics exceeds 40%. Id. Finally,
Commerce excludes matches for which the Department’s difference-
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in-merchandise adjustment (“DIFMER”) exceeds 20%. See Decision
Mem. 19 (“Because we applied our normal methodology of disregard-
ing potential matches with a difference-in-merchandise adjustment
of greater than 20 percent, we regard all the matches we actually
made to be approximately equal in commercial value.”); Imp. Admin.
Policy Bulletin 92.2 (July 29, 1992), http://ia.ita.doc.gov/policy/
index.html (last visited Dec. 18, 2009).

Plaintiffs challenge the new model-match methodology on various
grounds. Certain of the plaintiffs challenge specifics of the application
of the methodology in the AFBs 16 reviews, including the Depart-
ment’s decision to consider only eight physical characteristics, the
refusal by Commerce to increase the number of months in which it
searched for matches, the Department’s rejection of all but one of the
proposed additional bearing design types, and the alleged unlawful-
ness of certain matches. For the reasons discussed below, the court
rejects these various claims except for two claims, as discussed below,
and affirms, in other respects, the model-match methodology as ap-
plied in the AFBs 16 reviews.

1. Contrary to the Claims of JTEKT, NPB, NSK, NTN, and
Nachi, the Court Concludes that Commerce Acted
Lawfully in Deciding to Change its Model-Match
Methodology

Plaintiffs raise various arguments relating to the standard Com-
merce must meet to change its model-match methodology. JTEKT
and NTN claim that Commerce failed to give compelling reasons to
change the methodology and that Commerce must use the prior
methodology as a matter of fairness due to respondents’ reliance,
NPB contends that Commerce failed to provide a reasoned explana-
tion for its departure from past practice, and NSK claims that the
Department’s determination to change methodologies was not rea-
sonable because Commerce failed to show that the new methodology
would yield a more accurate dumping margin. JTEKT Mem. 26-28;
NTN Mem. 20-26; NPB Mem. 9; Mem. of P. & A. in Support of NSK’s
Mot. for J. on the Agency R. 11-12 (“NSK Mem.”). Defendant argues
that Commerce need only have acted reasonably in changing the
methodology and that Commerce has done so. Def. Resp. 15.

JTEKT, NPB, and NTN argue, further, that substantial record
evidence does not support the claim of greater accuracy, that the new
methodology actually yields less accurate dumping margins than the
predecessor, that it is not possible to select a single most similar
model for a ball bearing, and that Commerce, in deciding that price-
to-price comparisons are more accurate than constructed vales, con-
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tradicted the position it took in earlier reviews. JTEKT Mem. 24-25,
29-38; NPB Mem. 13—-18; NSK Mem. 11-15. JTEKT, NPB, and NTN
also reject as unsupported by substantial record evidence the Depart-
ment’s rationale that technology improvements enable Commerce to
implement the new model-match methodology. JTEKT Mem. 39—40;
NPB Mem. 11-13; NTN Mem. 22-23. Defendant and defendant-
intervenor urge the court to reject these arguments and uphold the
new methodology as reasonable and, as applied in this case, sup-
ported by the record evidence. See Def. Resp. 15-21; see Def.-
Intervenor Resp. 12-22.

The court will review a change in methodology for reasonableness.
SKF USA, Inc. v. United States, 537 F.3d 1373, 1377-78 (Fed. Cir.
2008) (“SKF II”). The more demanding standards that plaintiffs ad-
vocate, i.e., that Commerce must set forth compelling reasons for the
change or that the change must be demonstrated to produce a more
accurate dumping margin, are not correct statements of the law. Id.
at 1378 (stating that a review for reasonableness does not conflict
with the substantial evidence standard). Further, the Court of Ap-
peals previously has rejected arguments identical or similar to those
advanced by plaintiffs, noting that “this statute ‘is silent with respect
to the methodology that Commerce must use to match a U.S. product
with a suitable home-market product.” Id. at 1379 (quoting Koyo
Seiko Co. v. United States, 66 F.3d 1204, 1209 (Fed. Cir. 1995) (“Koyo
I17)). Concluding that “Congress has granted Commerce considerable
discretion to fashion the methodology used to determine what consti-
tutes ‘foreign like product’ under the statute,” the Court of Appeals
deferred to the Department’s choice of methodology as a reasonable
construction of the antidumping statute. Id. (citing Pesquera Mares
Australes Ltda. v. United States, 266 F.3d 1372, 1384 (Fed. Cir. 2001),
which cites, in turn, Koyo I, 66 F.3d at 1209). The Court of Appeals
explained that Commerce was reasonable in seeking to improve ac-