U.S. Customs and Border Protection

—

NOTICE OF AVAILABILITY OF THE DRAFT
PROGRAMMATIC ENVIRONMENTAL ASSESSMENT FOR
THE DEPLOYMENT AND OPERATION OF HIGH ENERGY
X-RAY INSPECTION SYSTEMS AT SEA AND LAND PORTS

OF ENTRY

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of Availability of Draft Programmatic Environmen-
tal Assessment and Request for Comments.

SUMMARY: U.S. Customs and Border Protection (CBP) is advising
the public that a draft Programmatic Environmental Assessment
(PEA) for High Energy X-Ray Inspection Systems (HEXRIS) at sea
and land ports of entry has been prepared and is available for public
review. The draft PEA analyzes the potential environmental impacts
due to the use of HEXRIS. CBP seeks public comment on the draft
PEA. CBP will consider comments before issuing a final PEA.

DATES: The draft PEA will be available for public review and
comment for a period of 30 days beginning on the date this
document is published in the Federal Register. To ensure
consideration, comments must be received by dJune 24, 2010.

Comments regarding the draft PEA may be submitted as set forth
in the ADDRESSES section of this document.

ADDRESSES: Copies of the draft PEA may be obtained by
accessing the following Internet address:
http:/ /ecso.swf.usace.army.mil / Pages / Publicreview.cfm, or by
sending a request to Guy Feyen of CBP by telephone
(202-344-1531), by fax (202-344-1418), by email to
guy.feyen@dhs.gov or by writing to: CBP, Attn: Guy Feyen, 1300
Pennsylvania Avenue, NW, Suite 1575, Washington, DC 20229.

You may submit comments on the draft PEA by mail or email.
Comments are to be addressed to CBP, Attention: Guy Feyen, 1300
Pennsylvania Avenue, NW, Suite 1575, Washington, DC 20229, or
sent to guy.feyen@dhs.gov.



2 CUSTOMS BULLETIN AND DECISIONS, VOL. 44, No. 24, JunE 9, 2010

Substantive comments received during the comment period will be
addressed in, and included as an appendix to, the final PEA. The final
PEA will be made available to the public through a Notice of Avail-
ability in the Federal Register.

FOR FURTHER INFORMATION CONTACT: Antoinette DiVit-
torio, Environmental and Energy Division, U.S. Customs and Border
Protection, telephone (202) 344-3131.

SUPPLEMENTARY INFORMATION:
Background

A draft Programmatic Environmental Assessment (PEA) for the
deployment and operation of High Energy X-Ray Inspection Systems
(HEXRIS) at sea and land ports of entry has been completed by the
U.S. Customs and Border Protection (CBP), Office of Information and
Technology, Laboratories and Scientific Services, Interdiction Tech-
nology Branch. The draft PEA is available for public comment.

HEXRIS is a non-intrusive inspection technology that is used to aid
in inspecting high-density cargo containers for contraband such as
illicit drugs, currency, guns, and weapons of mass destruction. To
assist in meeting CBP’s mission requirements of securing the borders
of the United States while simultaneously facilitating legitimate
trade and travel, HEXRIS units are proposed to be deployed and
operated at both sea and land ports of entry across the U.S. and
Puerto Rico. HEXRIS fills a unique niche in the types of inspection
tools used by CBP at the nation’s ports of entry. HEXRIS is capable of
penetrating dense cargo loads that cannot otherwise be examined
with other technologies such as gamma imaging systems or low-
energy X-ray systems. HEXRIS will also assist in fulfilling the re-
quirement for the 100% scanning of containers entering the U.S. as
directed in the Security and Accountability for Every (SAFE) Port Act
of 2006. Pub. L. 109-347 (Oct. 13, 2006).

The draft PEA addresses the potential impacts from the installa-
tion and operation of HEXRIS at various ports throughout the United
States for the purpose of conducting non-intrusive inspections of high
density cargo containers. Evaluations were conducted on various
resources present at the ports, including: climate, soils, water quality,
air quality, vegetation, wildlife, noise, infrastructure, aesthetics, and
radiological heath and safety.

Next Steps

This process is being conducted pursuant to the National Environ-
mental Policy Act of 1969 (NEPA), the Council on Environmental
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Quality Regulations for Implementing the NEPA (40 CFR parts
1500-1508), and Department of Homeland Security Management
Directive 5100.1, Environmental Planning Program of April 19, 2006.

Substantive comments concerning environmental impacts received
from the public and agencies during the comment period will be
evaluated to determine whether further environmental impact re-
view is needed in order to complete the final PEA. Should CBP
determine that the implementation of the proposed action would not
have a significant impact on the environment, it will prepare a Find-
ing of No Significant Impact (FONSI). The FONSI would be published
in the Federal Register.

Should CBP determine that significant environmental impacts ex-
ist due to the action, CBP will prepare a Notice of Intent (NOI) to
prepare an Environmental Impact Statement (EIS). This NOI to
prepare an EIS would be published in the Federal Register.
Dated: May 18, 2010

GREGORY GIDDENS
Executive Director

Facilities Management and Engineering
Office of Administration

[Published in the Federal Register, May 25, 2010 (75 FR 29357)]
e

NOTICE OF ISSUANCE OF FINAL DETERMINATION
CONCERNING CERTAIN COMMODITY-BASED
CLUSTERED STORAGE UNITS

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of final determination.

SUMMARY: This document provides notice that U.S. Customs and
Border Protection (“CBP”) has issued a final determination concern-
ing the country of origin of certain Commodity-based Clustered Stor-
age Units. Based upon the facts presented, CBP has concluded in the
final determination that the United States is the country of origin of
Commodity-based Clustered Storage Units for purposes of U.S. gov-
ernment procurement.

DATES: The final determination was issued on May 11, 2010. A
copy of the final determination is attached. Any party-at-interest,
as defined in 19 C.F.R. § 177.22(d), may seek judicial review of this
final determination within 30 days from date of publication in the
Federal Register.
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FOR FURTHER INFORMATION CONTACT: Alison Umberger,
Valuation and Special Programs Branch: (202) 325-0267.

SUPPLEMENTARY INFORMATION: Notice is hereby given
that on May 11, 2010, pursuant to subpart B of part 177, Customs
Regulations (19 C.F.R. part 177, subpart B), CBP issued a final
determination concerning the country of origin of Commodity-based
Clustered Storage Units which may be offered to the U.S.
Government under an undesignated government procurement
contract. This final determination, in HQ H082476, was issued at
the request of Scale Computing under procedures set forth at 19
C.F.R. part 177, subpart B, which implements Title III of the Trade
Agreements Act of 1979, as amended (19 U.S.C. § 2511-18). In the
final determination, CBP has concluded that, based upon the facts
presented, the Commodity-based Clustered Storage Units,
assembled in the United States from parts made in China, Taiwan,
India, Thailand, and Malaysia, and programmed in the United
States using software developed in the United States, is
substantially transformed in the United States, such that the
United States is the country of origin of the finished article for
purposes of U.S. government procurement.

Section 177.29, Customs Regulations (19 C.F.R. § 177.29), provides
that notice of final determinations shall be published in the Federal
Register within 60 days of the date the final determination is issued.
Section 177.30, CBP Regulations (19 C.F.R. § 177.30), provides that
any party-at-interest, as defined in 19 C.F.R. § 177.22(d), may seek
judicial review of a final determination within 30 days of publication
of such determination in the Federal Register.

Dated: May 11, 2010
WiLLiam G. Rosorr
for

SanprA L. BELL
Executive Director
Regulations and Rulings
Office of International Trade

Attachment
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HQ H082476
May 11, 2010
OT:RR:CTF:VS H082476 ARU
CATEGORY: Marking
MR. Josnua HorLzer
WiLsoN, SonsiNi, GoobricH & RosaTr
1700 K Streer, NW, Firra FLoor
WasHzineron, DC 20006-3817

RE: U.S. Government Procurement; Title III, Trade Agreements Act of 1979
(19 U.S.C. § 2511); Subpart B, Part 177, CBP Regulations; ICS Units

Drar Mr. HovrzEr:

This is in response to your request dated October 15, 2009, made on behalf
of Scale Computing (“Scale”). You ask for a country of origin marking decision
and final determination relating to government procurement pursuant to
subpart B of Part 177, Customs and Border Protection (“CBP”) Regulations
(19 C.F.R. § 177.21 et seq.). Under these regulations, which implement Title
IIT of the Trade Agreements Act of 1979, as amended (19 U.S.C. § 2511 et seq.),
CBP issues country of origin advisory rulings and final determinations on
whether an article is or would be a product of a designated country or
instrumentality for the purpose of granting waivers of certain “Buy Ameri-
can” restrictions in U.S. law or practice for products offered for sale to the
U.S. Government.

This final determination concerns the country of origin of Scale’s SN1000,
SN2000, and SN4000 Commodity-based Clustered Storage (“ICS”) Units. We
note that Scale is a party-at-interest within the meaning of 19 C.F.R. §
177.22(d)(1) and is entitled to request this final determination.

FACTS:

Scale Computing produces storage appliances that offer a multi-protocol,
multi-density suite of non-controller-based, unified NAS/SAN, enterprise-
class storage solutions. Scale’s SN1000, SN2000, and SN4000 ICS Units are
mass data storage devices similar in function to Storage Area Network
(“SAN”) or Network Attached Storage (“NAS”) devices (i.e., special-purpose
networks that interconnect different kinds of data storage devices — such as
tape libraries and disk arrays — with associated data servers on behalf of a
larger network of users).! Their software architecture uses both proprietary
and licensed technologies to create a grid storage system from multiple
clustered “nodes” (small, commodity-based hardware devices).? The models
at issue differ only in their storage capacity; the SN1000 holds 1 Terabyte
worth of data, the SN2000 holds 2 Terabytes, and the SN4000 holds 4
Terabytes.

The ICS Units consist of the following components:

1See Newton’s Telecom Dictionary (23rd Ed., 2007).

2 Each node contains a number of physical hard disk drives. It is the underlying software
technology, rather than the proprietary hardware and controllers, which manages the
distribution of data across both individual drives and across in the grid. See ICS White
Paper 2009, available at www.scalecomputing.com.
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A. Hardware

(1) A Central Processing Unit (“CPU”), which is used to provide the
computing power;

(2) An Application Specific Integrated Circuit (“ASIC”) that provides
the proper processing speeds;

(3) A capacitor and resistors;

(4) Electrically erasable programmable read-only memory (“EE-
PROM?”) to retain data in the event of power loss;

(5) A “motherboard”, which is a printed circuit board populated by
transistors, diodes, capacitors, and communication board;

(6) Additional motherboard components that provide additional data
throughput;

(7) A Western Digital brand Hard Disk Drive (“HDD”) that stores
data;

(8) A memory module, which enhances overall throughput,
(9) An air shroud, which helps with system cooling;
(10) A heat sink that protects internal components from heat;

(11) Two five foot patch cables, which connect to backplane for com-
munication; and

(12) A chassis that encloses all of the above listed components.

The components listed above are manufactured in several countries includ-
ing China, India, Malaysia, Taiwan, and Thailand. (Significantly, the moth-
erboard, which is the most expensive hardware component, is manufactured
in China.) They are assembled in the U.S. upon importation “through a build
and verification process that includes approximately 112 steps [summarized
below].”

B. Software

The ICS Units also contain proprietary application software and firm-
ware.? Together, they enable the ICS Units to (1) create a cluster of nodes
which act in unison, and (2) independently control the entire cluster.*

The application software and the firmware were developed in the U.S. by
Scale. You indicated that the development process entailed: (1) a require-
ments analysis; (2) product design; (3) code writing; (4) quality assurance
testing; (5) bug fixing and maintenance; and (5) support. By your estimation,

3 “Firmware” is a category of memory chips that hold their content without electrical power
and include ROM, PROM, EPROM, and EEPROM technologies. Firmware becomes “hard
software” when holding program code. See Alan Freedman’s The Computer Glossary (9th
Ed., 2001).

4 You claim that, without the software, the ICS Units would behave like a standard,
off-the-shelf rack storage unit.



7 CUSTOMS BULLETIN AND DECISIONS, VOL. 44, No. 24, JunE 9, 2010

“at least 12,480 hours were invested in the development of the firmware and
application software in question” with “at least 10,400 more hours invested
each year in continued development and maintenance.”

C. Assembly

The ICS Units are made from components manufactured in China, India,
Malaysia, Taiwan, and Thailand. They are ultimately assembled in the U.S.,
according to the following process:

(1) Initial Quality Control: personnel take component inventory and
visually inspect each component. Serial numbers from each com-
ponent are scanned into inventory and grouped with a particular
ICS Unit. Serial numbers are verified for compatibility with other
components in the group.

(2) Preparation of the System Chassis: after clearing the system board
area, the motherboard is secured to the chassis.

(8) The Serial Advanced Technology Attachment (“SATA”) backplane
cabling is attached: after lining up the appropriate markings, the
SATA cable is connected to the SATA Backplane by using a SATA
cable tree.

(4) The molex connector and intrusion detectors are attached to the
SATA backplane.

(5) Preparation of the system board: The CPU, CPU Cooler, and Ran-
dom Access Memory (“‘RAM”) are attached to the system board.

(6) Integration of the system board: the system board is integrated into
the chassis by aligning it with the mounting holes and ensuring
proper alignment with the I/O shield. The system board, main
power harness, and power connector are then secured to the chas-
sis. The main power harness is attached to the system board.

(7) Fan kit assembly: Fan connectors are plugged into internal ports.

(8) Routing and bundling of the front panel connectors: Front panel
connectors are appropriately routed and connected.

(9) Air shroud integration: air shroud is positioned and attached to
power cable.

(10) Signal Cables: signal cables are connected to the system board in
the appropriate order, from SATA 0 through SATA 3.

(11) Verify and ensure the cable routing and connections: the intrusion
detection cable is bundled and secured, and the “Chassis Intru-
sion” is attached next to the SATA connectors.

(12) Hard drive Integration: hard drive fillers are removed from chas-
sis.
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(13)

(14)

(15)
(16)

17

(18)

(19)

(20)

(21

Install hard drives (parts from Bill of Materials) and secure: the
capacity of all hard drives is verified to ensure they are either 500
GB or 1000GB. The hard drives are the systematically distrib-
uted on all order systems.

Verify hardware integration: the hardware is verified to ensure
that the system boards with CPU, Heat sink, and RAM has been
properly mounted; the heat sink has proper orientation and is
properly mounted; the cable routing and connections are correctly
implemented; the air-duct (black shroud) is properly attached to
the system board; the hard drives are properly assembled in
carrier and lock in place; and that the Intrusion Detection Switch
and Connector has been properly integrated.

Secure chassis: the lid of chassis is secured with screws.

First power on: the system is connected to a power source. The
Network Interface Card (“NIC”) is connected to the “Staging
Services”. The keyboard and mouse are plugged in. The power
system is turned and checked for any abnormalities. The boot
process is checked. The POST of system is tested to verify that
there are no acoustical warnings.

BIOS Configuration: each system is booted into BIOS and all of
the BIOS variables are reset to their defaults. The BIOS is then
customized to run Scale’s firmware and application software by
adjusting fifteen separate settings.

Diagnostic Testing: after the system is rebooted, a technician
performs a general diagnostic test and reboots again.

Scale Image Loading: on this reboot, a technician connects the
ICS Unit to power and checks that the system’s configuration is
correct. After connecting the ICS Unit to a network, the techni-
cian loads the Company’s proprietary Operating System (“OS”)
application software image, which enables the ICS Unit to act as
part of a Scale system. The technician must observe the entire
load process to ensure that the ICS Unit is properly configured
and accepts the OS load.

Verification: the technician now runs an MD5 Check-Sum pro-
gram to confirm that the OS image on the ICS Unit is identical to
Scale’s proprietary OS image.

Complete Integration and Verify: the technician now reboots the
ICS Unit again to verify the BIOS settings are correctly imple-
mented. The ICS Unit is then shut down.

It takes approximately one hour to assemble each ICS Unit.
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ISSUE:

What is the country of origin of the ICU Units for purposes of U.S. Gov-
ernment procurement?

LAW AND ANALYSIS:

Pursuant to subpart B of Part 177, 19 C.F.R. § 177.21 et seq., which
implements Title III of the Trade Agreements Act of 1979, as amended
(“TAA”; 19 U.S.C. § 2511 et seq.), CBP issues country of origin advisory
rulings and final determinations on whether an article is or would be a
product of a designated country or instrumentality for the purposes of grant-
ing waivers of certain “Buy American” restrictions in U.S. law or practice for
products offered for sale to the U.S. Government.

Under the rule of origin set forth at 19 U.S.C. § 2518(4)(B):

An article is a product of a country or instrumentality only if (i) it is
wholly the growth, product, or manufacture of that country or instrumen-
tality, or (ii) in the case of an article which consists in whole or in part of
materials from another country or instrumentality, it has been substan-
tially transformed into a new and different article of commerce with a
name, character, or use distinct from that of the article or articles from
which it was so transformed.

See also, 19 C.F.R. § 177.22(a).

In rendering advisory rulings and final determinations for purposes of U.S.
Government procurement, CBP applies the provisions of subpart B of Part
177 consistent with the Federal Procurement Regulations. See 19 C.F.R. §
177.21. In this regard, CBP recognizes that the Federal Procurement Regu-
lations restrict the U.S. Government’s purchase of products to U.S.-made or
designated country end products for acquisitions subject to the TAA. See 48
C.F.R. § 25.403(c)(1).

In order to determine whether a substantial transformation occurs when
components of various origins are assembled to form completed articles, CBP
considers the totality of the circumstances and makes such decisions on a
case-by-case basis. The country of origin of the article’s components, the
extent of the processing that occurs within a given country, and whether such
processing renders a product with a new name, character, and use are pri-
mary considerations in such cases. Additionally, facts such as resources
expended on product design and development, extent and nature of post-
assembly inspection procedures, and worker skill required during the actual
manufacturing process will be considered when analyzing whether a sub-
stantial transformation has occurred; however, no one such factor is deter-
minative.

In Data General v. United States, 4 CIT 182 (1982), the court determined
that for purposes of determining eligibility under item 807.00, Tariff Sched-
ules of the United States, the programming of a foreign PROM (Program-
mable Read-Only Memory chip) substantially transformed the PROM into a
U.S. article. In programming the imported PROMs, the U.S. engineers sys-
tematically caused various distinct electronic interconnections to be formed
within each integrated circuit. The programming bestowed upon each circuit
its electronic function. That is, its “memory” which could be retrieved. A
distinct physical change was effected in the PROM by the opening or closing
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of the fuses, depending on the method of programming. This physical alter-
ation, not visible to the naked eye, could be discerned by electronic testing of
the PROM. The court noted that the programs were designed by a project
engineer with many years of experience in “designing and building hard-
ware.” While replicating the program pattern from a “master” PROM may be
a quick one-step process, the development of the pattern and the production
of the “master” PROM required much time and expertise. The court noted
that it was undisputed that programming alters the character of a PROM.
The essence of the article, its interconnections or stored memory, was estab-
lished by programming. The court concluded that altering the non-
functioning circuitry comprising a PROM through technological expertise in
order to produce a functioning read only memory device possessing a desired
distinctive circuit pattern was no less a “substantial transformation” than the
manual interconnection of transistors, resistors and diodes upon a circuit
board creating a similar pattern.

In Texas Instruments v. United States, supra, the court observed that the
substantial transformation issue is a “mixed question of technology and
customs law.”

In C.S.D. 84-86, CBP stated:

We are of the opinion that the rationale of the court in the Data General
case may be applied in the present case to support the principle that the
essence of an integrated circuit memory storage device is established by
programming . . . . [W]e are of the opinion that the programming (or
reprogramming) of an EPROM results in a new and different article of
commerce which would be considered to be a product of the country where
the programming or reprogramming takes place.

Accordingly, the programming of a device that changes or defines its use
generally constitutes substantial transformation. See also HQ 733085, dated
July 13, 1990; and HQ 558868, dated February 23, 1995 (programming of
SecurelD Card substantially transforms the card because it gives the card its
character and use as part of a security system and the programming is a
permanent change that cannot be undone); HQ 735027, dated September 7,
1993 (programming blank media (EEPROM) with instructions on it that
allows it to perform certain functions of preventing piracy of software con-
stituted substantial transformation); but see HQ 732870, dated March 19,
1990 (formatting a blank diskette did not constitute substantial transforma-
tion because it did not add value, did not involve complex or highly technical
operations and did not create a new or different product); HQ 734518, dated
June 28, 1993 (concluding that motherboards were not substantially trans-
formed by the implanting of the central processing unit on the board because,
whereas in Data General use was being assigned to the PROM, the use of the
motherboard had already been determined when the importer imports it).

You claim that Scale takes several individual components and combines
them in the United States to make otherwise dormant electronic components
into a usable customized data storage device. The motherboard is imported
from China with integrated circuits, an EEPROM, transistors, diodes, a
capacitor, resistors and communication buses. From the information pro-
vided, the board is solely or principally used with an ADP storage unit. Once
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imported, the motherboard will be installed in a chassis from China, along
with various other non-originating components including a CPU from Ma-
laysia, HDD from Thailand, memory module, air shroud, cables, and heat
sink from China, to complete a rack mounted server. Each of these compo-
nents is made into a rack mounted storage device, classifiable under
8471.70.40, Harmonized Tariff Schedule (“HTSUS”).

The device does not have pairing capability until the U.S.-made software is
downloaded to it, which enables the device to function as a cloud computing
device similar to a network storage RAID array (HDDs strung together to
allow redundancy in different locations). The software completes a network
storage function instead of just a HDD found in a rack mounted storage
device. The RAID array storage subsystem components and HDD canisters
usually include a disk array controller frame which effects the interface
between the subsystem’s storage units and a CPU. In this case, the software
effects the interconnection between the CPU and the storage units, and the
classification of the finished item becomes 8471.80.10, HTSUS. Thus, the
imported components become a new product with a new name and classifi-
cation.

In summary, Scale imports several components of foreign-origin, including
a blank storage medium in the form of a hard disk drive, combines them into
a finished product and loads propriety software using skilled technical effort.
The customization and installation of firmware and application software
make what would otherwise be a non-functioning rack storage unit, into
Scale’s proprietary clustered technology. As a result of the U.S. processing, we
find that the imported component parts are substantially transformed and
therefore, the country of origin of the ICS Units is the United States.

Please be advised, however, that whether the ICS Units may be marked
“Made in the U.S.A.” or with similar words, is an issue under the authority
of the Federal Trade Commission (“FTC”). We suggest that you contact the
FTC, Division of Enforcement, 6th and Pennsylvania Avenue, NW, Washing-
ton, DC 20508, on the propriety of markings indicating that articles are made
in the United States.

HOLDING:

Based on the facts provided, the processing operations performed in United
States impart the essential character to the ICS Units. As such, the ICS
Units will be considered products of the United States for the purpose of
government procurement.

Notice of this final determination will be given in the Federal Register as
required by 19 C.F.R. § 177.29. Any party-at-interest other than the party
which requested this final determination may request, pursuant to 19 C.F.R.
§ 177.31, that CBP reexamine the matter anew and issue a new final deter-
mination. Any party-at-interest may, within 30 days after publication of the
Federal Register notice referenced above, seek judicial review of this final
determination before the Court of International Trade.

Sincerely,

WiLLiam G. Rosorr
Acting Executive Director
Regulations and Rulings

Office of International Trade

[Published in the Federal Register, May 18, 2010 (75 FR 27798)]
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APPROVAL OF SGS NORTH AMERICA, INC., AS A
COMMERCIAL GAUGER

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of approval of SGS North America, Inc., as a com-
mercial gauger.

SUMMARY: Notice is hereby given that, pursuant to 19 CFR 151.13,
SGS North America, Inc., 2301 Brazosport Blvd., Suite A 915, Free-
port, TX 77541, has been approved to gauge petroleum and petroleum
products for customs purposes, in accordance with the provisions of
19 CFR 151.13. Anyone wishing to employ this entity to conduct
gauger services should request and receive written assurances from
the entity that it is approved by the U.S. Customs and Border Pro-
tection to conduct the specific gauger service requested. Alternatively,
inquiries regarding the specific gauger service this entity is approved
to perform may be directed to the U.S. Customs and Border Protec-
tion by calling (202) 344-1060. The inquiry may also be sent to
cbp.labhq@dhs.gov. Please reference the website listed below for a
complete listing of CBP approved gaugers and accredited laborato-
ries.

http://cbp.gov/xp/cgov/import/operations_support/labs_scientific_sves/
commercial_gaugers/

DATES: The approval of SGS North America, Inc., as commercial
gauger became effective on February 17, 2010. The next triennial
inspection date will be scheduled for February 2013.

FOR FURTHER INFORMATION CONTACT: Anthony Malana,
Laboratories and Scientific Services, U.S. Customs and Border
Protection, 1300 Pennsylvania Avenue, NW, Suite 1500N,
Washington, DC 20229, 202—-344—-1060.

Dated: May 12, 2010

Ira S. REESE
Executive Director
Laboratories and Scientific Services

[Published in the Federal Register, May 19, 2010 (75 FR 28052)]
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COPYRIGHT, TRADEMARK, AND TRADE NAME
RECORDATIONS

(No. 4 2010)

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

SUMMARY: Presented herein are the copyrights, trademarks, and
trade names recorded with U.S. Customs and Border Protection dur-
ing the month of April 2010. The last notice was published in the
CUSTOMS BULLETIN on April 28, 2010.

Corrections or updates may be sent to: Department of Homeland
Security, U.S. Customs and Border Protection, Office of Regulations
and Rulings, IPR Branch, 1300 Pennsylvania Avenue, N.W., Mail
Stop 1179, Washington, D.C. 20229-1179

FOR FURTHER INFORMATION CONTACT: Delois Johnson,
Paralegal, Intellectual Property Rights Branch, (202) 325-0088.

Dated: May 20, 2010
CHARLES R. STEUART
Chief,
Intellectual Property Rights & Restricted
Merchandise Branch
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REVOCATION OF RULING LETTER AND REVOCATION OF
TREATMENT RELATING TO THE TARIFF
CLASSIFICATION OF A PLASMA TELEVISION MOUNT

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of revocation of a ruling letter and revocation of
treatment relating to tariff classification of a plasma television
mount.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C.
§1625(c)), as amended by Section 623 of Title VI (Customs Modern-
ization) of the North American Free Trade Agreement Implementa-
tion Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises inter-
ested parties that U.S. Customs and Border Protection (CBP) is
revoking a ruling letter relating to the tariff classification of a plasma
television mount under the Harmonized Tariff Schedule of the United
States (HTSUS). Similarly, CBP is revoking any treatment previ-
ously accorded by CBP to substantially identical transactions. Notice
of the proposed action was published in the Customs Bulletin, Vol. 44,
No. 14, on March 31, 2010. No comments were received in response
to the notice.

EFFECTIVE DATE: This action is effective for merchandise
entered or withdrawn from warehouse for consumption on or after
August 9, 2010.

FOR FURTHER INFORMATION CONTACT: Tamar Anolic,
Tariff Classification and Marking Branch: (202) 325-0036.

SUPPLEMENTARY INFORMATION:
Background

On December 8, 1993, Title VI (Customs Modernization) of the
North American Free Trade Agreement Implementation Act (Pub. L.
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective.
Tile VI amended many sections of the Tariff Act of 1930, as amended,
and related laws. Two new concepts which emerge from the law are
“informed compliance” and “shared responsibility.” These con-
cepts are premised on the idea that in order to maximize voluntary
compliance with customs laws and regulations, the trade community
needs to be clearly and completely informed of its legal obligations.
Accordingly, the law imposes a greater obligation on CBP to provide
the public with improved information concerning the trade commu-
nity’s responsibilities and rights under the customs and related laws.
In addition, both the trade and CBP share responsibility in carrying
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out import requirements. For example, under section 484 of the
Tariff Act of 1930, as amended (19 U.S.C. §1484), the importer of
record is responsible for using reasonable care to enter, classify and
value imported merchandise, and to provide any other information
necessary to enable CBP to properly assess duties, collect accurate
statistics and determine whether any other applicable legal require-
ment is met.

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625 (c)), as
amended by Section 623 of Title VI, this notice advises interested
parties that CBP is modifying a ruling letter relating to the tariff
classification of a plasma television mount. Although in this notice
CBP is specifically referring to the revocation of New York Ruling
Letter (NY) R03515, dated April 19, 2006, this notice covers any
rulings on this merchandise which may exist but have not been
specifically identified. CBP has undertaken reasonable efforts to
search existing databases for rulings in addition to the rulings iden-
tified above. No further rulings have been found. Any party who has
received an interpretive ruling or decision (i.e., ruling letter, internal
advice memorandum or decision or protest review decision) on the
merchandise subject to this notice should have advised CBP during
this notice period.

Similarly, pursuant to section 625 (c)(2), Tariff Act of 1930, as
amended (19 U.S.C. § 1625 (c)(2)), CBP is revoking any treatment
previously accorded by CBP to substantially identical transactions.
Any person involved in substantially identical transactions should
have advised CBP during this notice period. An importer’s failure to
advise CBP of substantially identical transactions or of a specific
ruling not identified in this notice, may raise issues of reasonable care
on the part of the importer or its agents for importations of merchan-
dise subsequent to the effective date of the final decision on this
notice.

Pursuant to 19 U.S.C. 1625(c)(1), CBP is revoking NY R03515 in
order to reflect the proper classification of a plasma television mount
according to the analysis contained in Headquarters Ruling Letter
(HQ) H017937, which is attached to this document. Additionally,
pursuant to 19 U.S.C. § 1625(c)(2), CBP is revoking any treatment
previously accorded by CBP to substantially identical transactions.

In accordance with 19 U.S.C. §1625(c), this ruling will become
effective 60 days after publication in the Customs Bulletin.
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Dated: May 17, 2010
GaiL A. HamiLL
for

MyLEs B. HARMON,
Director
Commercial and Trade Facilitation Division

Attachment
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HQ H017937
May 17, 2010
CLA-2 OT:RR:CTF:TCM HO017937 TNA
CATEGORY: Classification
TARIFF NO.: 8479.89.98
ANTHONY JOHNSON, PRESIDENT
AntHONY Jonnson, III- CHB
100 W. ImpERIAL AVENUE, UNIT J
EL Secunpo, CA 90245

RE: Revocation of NY R03515; Classification of X-arm moveable plasma
television mount from South Korea

Drar Mr. Jonnson:

This letter is in reference to New York Ruling Letter (“NY”) R03515, issued
to you on April 19, 2006, concerning the tariff classification of the X-Arm
moveable TV wall mount from South Korea. In that ruling, U.S. Customs
and Border Protection (“CBP”) classified the merchandise under subheading
8543.89.96, Harmonized Tariff Schedule of the United States (“HTSUS”), as
“electrical machines and apparatus, having individual functions, not speci-
fied or included elsewhere in this chapter; parts thereof: Other machines and
apparatus: Other: Other: Other: Other.” We have reviewed NY R03515 and
found it to be in error. For the reasons set forth below, we hereby revoke NY
R03515.

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. §1625(c)(1)), as
amended by section 623 of Title VI, notice proposing to revoke NY R03515
was published on March 31, 2010, in Volume 44, Number 14, of the Customs
Bulletin. CBP received no comments in response to this notice.

FACTS:

The X-Arm is a motorized, moveable, robotic arm that is affixed to a
vertical wall and is designed to mount a plasma or flat-screened television
(“TV?”). It contains a base plate that measures 26.57 inches in length by 22.64
inches in height. The mount measures 4.6 inches when collapsed and 12
inches when expanded. It is telescopic to twelve inches and can tilt seven
degrees up and twenty degrees down, and swivels 56 degrees to the right and
left. The X-Arm moves via a combination of motorized robotic arms and
rollers.

In NY R03515, dated April 19, 2006, CBP classified the X-Arm under
8543.89.9695, HTSUS, as: “Electrical machines and apparatus, having indi-
vidual functions, not specified or included elsewhere in this chapter; parts
thereof: Other machines and apparatus: Other: Other: Other: Other.” As
such, the rate of duty is 2.6% ad valorem.

ISSUE:

Whether the X-Arm TV mount is properly classified under heading 8543,
HTSUS, under “electrical machines and apparatus, having individual func-
tions, not specified or included elsewhere in this chapter,” or under heading
8479, HTSUS, as “machines and mechanical appliances having individual
functions, not specified or included elsewhere in this chapter”?
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LAW AND ANALYSIS:

Classification under the Harmonized Tariff Schedule of the United States
(HTSUS) is made in accordance with the General Rules of Interpretation
(GRI). GRI 1 provides that the classification of goods shall be determined
according to the terms of the headings of the tariff schedule and any relative
Section or Chapter Notes. In the event that the goods cannot be classified
solely on the basis of GRI 1, and if the headings and legal notes do not
otherwise require, the remaining GRI may then be applied.

The Harmonized Commodity Description and Coding System Explanatory
Notes (“ENs”) constitute the official interpretation of the Harmonized System
at the international level. While neither legally binding nor dispositive, the
ENs provide a commentary on the scope of each heading of the HTSUS and
are generally indicative of the proper interpretation of these headings. See
T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989).

The HTSUS provisions under consideration are as follows:

8543 Electrical machines and apparatus, having individual functions, not
specified or included elsewhere in this chapter; parts thereof:

8479 Machines and mechanical appliances having individual functions, not
specified or included elsewhere in this chapter; parts thereof:

In NY R03515, CBP classified the X-Arm under Heading 8543 as an
electrical machine. However, the EN for Heading 8543 explains that:

Most of the appliances of this heading consist of an assembly of electrical
goods or parts (valves, transformers, capacitors, chokes, resistors, etc.)
operating wholly electrically. However, the heading also includes electri-
cal goods incorporating mechanical features provided that such features
are subsidiary to the electrical function of the machine or appliance.

While the X-Arm contains both electrical features, such as the remote
control, and mechanical features, such as the X-Arm itself, the mechanical
features are not subsidiary to the electrical functioning of the product. As a
result, the terms of the heading do not describe the good.

Heading 8479, HTSUS, provides for “machines and mechanical appliances
having individual functions, not specified or included elsewhere in this chap-
ter; parts thereof.” The EN to heading 8479, HTSUS, states, in pertinent
part, the following:

This heading is restricted to machinery having individual functions,
which:

(a) Is not excluded from this Chapter by the operation of any Section or
Chapter Note.

and (b) Is not covered more specifically by a heading in any other Chapter of the
Nomenclature.

and (c) Cannot be classified in any other particular heading of this Chapter since:

(i) No other heading covers it by reference to its method of functioning,
description or type.

and (ii) No other heading covers it by reference to its use or to the industry
in which it is employed.

or (iii) It could fall equally well into two (or more) other such headings
(general purpose machines)
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For this purpose the following are to be regarded as having individual
functions:

(A) Mechanical devices, with or without motors or other driving force,
whose function can be performed distinctly from and independently of
any other machine or appliance.

CBP has long classified motorized machines that could not be classified
elsewhere in heading 8479, HTSUS. This has been true even where the
machine in question has incorporated some electrical features, as long as the
mechanized function is not subsidiary to the electrical function of the ma-
chine or appliance (EN 8543). In NY G86267, dated February 2, 2001, for
example, CBP classified a motorized, illuminated advertising module into
heading 8479, HTSUS. There the unit could be placed either on a counter or
mounted on a wall, and, while it used a light to illuminate three different
advertisements, it also used a motor to rotate the display. In HQ 089831,
dated October 4, 1991, CBP classified a music box that incorporated both
mechanical and electrical features to play the national anthem as an Ameri-
can flag was mechanically raised up a flag pole. These items were all
classified under heading 8479, HTSUS, because their mechanical features
were not subsidiary to their electrical functions, and they were all mechanical
devices whose function was performed distinctly from and independently of
any other machine or appliance. In HQ 953671, dated July 2, 1993, CBP
classified a mechanical billboard display under the same heading.

The X-Arm is similar to the products at issue in HQ 089831, HQ 953671,
and NY G86267 in that its function is an electronically controlled mechanical
function. In addition, classification in heading 8479, HTSUS, is consistent
with the description in the EN to that heading. As a result, the X-Arm is
classified under subheading 8479.89.98, HTSUS, for “machines and mechani-
cal appliances having individual functions, not specified or included else-
where in this chapter; parts thereof: Other machines and mechanical appli-
ances, other.”

HOLDING:

Under the authority of GRI 1, the X-Arm Full-Motion Motorized Mount is
provided for in heading 8479, HTSUS. Specifically, it is classified under
subheading 8479.89.98, as “machines and mechanical appliances having in-
dividual functions, not specified or included elsewhere in this chapter; parts
thereof: Other machines and mechanical appliances, other.” The column one
general rate of duty is 2.5% ad valorem.

Duty rates are provided for your convenience and are subject to change.
The text of the most recent HTSUS and the accompanying duty rates are
provided on the internet at www.usitc.gov/tata/hts/.

Sincerely,

GaL A. HamiLL
For

Myres B. HarRMON,
Director
Commercial and Trade Facilitation Division
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REVOCATION OF A RULING LETTER AND REVOCATION
OF TREATMENT RELATING TO THE TARIFF
CLASSIFICATION AND STATUS UNDER THE CARIBBEAN
BASIN TRADE PARTNERSHIP ACT (CBTPA) OF GIRLS’
GARMENTS FROM GUATEMALA

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of revocation of a ruling letter and revocation of
treatment relating to the tariff classification and status under the
Caribbean Basin Trade Partnership Act (CBTPA) of girls’ garments
from Guatemala.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C.
§1625 (c)), as amended by section 623 of Title VI (Customs Modern-
ization) of the North American Free Trade Agreement Implementa-
tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises inter-
ested parties that CPB is revoking a ruling concerning the tariff
classification and status under the Caribbean Basin Trade Partner-
ship Act (CBTPA) of girls’ garments from Guatemala. Similarly, CBP
is revoking any treatment previously accorded by CBP to substan-
tially identical transactions. Notice of the proposed action was pub-
lished on March 31, 2010, Vol. 44, No. 14, of the Customs Bulletin. No
comments were received in response to the notice.

EFFECTIVE DATE: This action is effective for merchandise
entered or withdrawn from warehouse for consumption on or after
August 9, 2010.

FOR FURTHER INFORMATION CONTACT: Jacinto P. Juarez,
dJr., Tariff Classification and Marking Branch: (202) 325-0027.

SUPPLEMENTARY INFORMATION:
Background

On December 8, 1993, Title VI, (Customs Modernization), of the
North American Free Trade Agreement Implementation Act (Pub. L.
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective.
Title VI amended many sections of the Tariff Act of 1930, as amended,
and related laws. Two new concepts which emerge from the law are
“informed compliance ” and “shared responsibility.” These con-
cepts are premised on the idea that in order to maximize voluntary
compliance with customs laws and regulations, the trade community
needs to be clearly and completely informed of its legal obligations.
Accordingly, the law imposes a greater obligation on CBP to provide
the public with improved information concerning the trade commu-
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nity’s responsibilities and rights under the customs and related laws.
In addition, both the trade and CBP share responsibility in carrying
out import requirements. For example, under section 484 of the
Tariff Act of 1930, as amended (19 U.S.C. §1484), the importer of
record is responsible for using reasonable care to enter, classify and
value imported merchandise, and to provide any other information
necessary to enable CBP to properly assess duties, collect accurate
statistics and determine whether any other applicable legal require-
ment is met.

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C.
§1625(c)(1)), as amended by section 623 of Title VI, notice proposing
to revoke a New York Ruling letter (NY) L.86713, dated August 18,
2005, pertaining to the tariff classification and status of girls’ gar-
ments under the CBTPA was published in the March 31, 2010, Vol.
44, No. 14, of the Customs Bulletin. No comments were received.

As stated in the proposed notice, this revocation will cover any
rulings on this merchandise that may exist but have not been spe-
cifically identified. Any party who has received an interpretive ruling
or decision (i.e., a ruling letter, internal advice memorandum or
decision or protest review decision) on the merchandise subject to this
notice should have advised CBP during the notice period.

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19
U.S.C. §1625(c)(2)), as amended by section 623 of Title VI, CBP is
revoking any treatment previously accorded by CBP to substantially
identical transactions. Any person involved in substantially identical
transactions should advise CBP during this notice period. An import-
er’s failure to advise CBP of substantially identical transactions or of
a specific ruling not identified in this notice may raise issues of
reasonable care on the part of the importer or its agents for impor-
tations of merchandise subsequent to the effective date of the final
decision on this notice.

In NY L86713, CBP classified a girl’s skirt under subheading
6204.52.2080, of the Harmonized Tariff Schedule of the United States
(HTSUS), which provides for “Women’s or girls’ suits, ensembles,
suit-type jackets, blazers, dresses, skirts, divided skirts, trousers, bib
and brace overalls, breeches and shorts (other than swimwear):
Skirts and divided skirts: Of cotton: Other. Other: Girls’ (342)” and a
girl’s jumper under subheading 6211.42.0060, HTSUS, which pro-
vides for “Track suits, ski-suits and swimwear; other garments: Other
garments, women’s or girls’: Of cotton. Jumpers (359)”.

In NY L86713, CBP also determined that the girls’ garments met
the requirements of the “NAFTA short supply” provision of the
CBTPA contained in subheading 9820.11.24, HTSUS, and qualified
for preferential, duty free treatment under the CBTPA, based on the
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tariff shift rules in General Note 12(t) for subheadings 6204.52 and
6211.42, HTSUS. It is now CBP’s position that the applicable provi-
sion is Note 2 to Chapter 62 of GN 12(t) and the girls’ garments may
meet the requirements for “short supply” fabric under subheading
9820.11.24 of the HTSUS, and may be eligible for preferential, duty
free treatment under the CBTPA, provided that they are imported
directly into the customs territory of the United States from a CBTPA
beneficiary country and the apparel garments meet the requirements
of the relevant subheading.

Pursuant to 19 U.S.C. §1625(c)(1), CBP is revoking NY 1.86713, and
any other ruling not specifically identified, to reflect the tariff clas-
sification of the subject merchandise according to the analysis con-
tained in Headquarters Ruling Letter (HQ) H081216, set forth as an
attachment to this notice. Additionally, pursuant to 19 U.S.C.
§1625(c)(2), CBP is revoking any treatment previously accorded by
CBP to substantially identical transactions.

In accordance with 19 U.S.C. 1625(c), this ruling will become effec-
tive 60 days after publication in the Customs Bulletin.

Dated: May 20, 2010
GaiL A. HamiLL
for

MyLEs B. HarMmON,
Director
Commercial and Trade Facilitation Division

Attachment
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HQ H081216

May 20, 2010

CLA-2 OT:RR:CTF:TCM H081216 JPJ

CATEGORY: Classification

TARIFF NO.: 6204.52.2080, 6211.42.0060
Ms. PrisciLra RoysTeER

Tae IrwiN BrRowN ComPANY

14092 Cusroms BLvD.
Gurrrort, MS 39503

RE: Classification and status under the Caribbean Basin Trade Partnership
Act (CBTPA) of girls’ garments from Guatemala; Revocation of NY 186713

Drar Ms. RovstEr:

This letter is to inform you that U.S. Customs and Border Protection (CBP)
has reconsidered New York Ruling letter (NY) L86713, issued to you on
August 18, 2005.

In NY L86713, CBP classified a girl’s skirt under subheading 6204.52.2080,
of the Harmonized Tariff Schedule of the United States (HTSUS), which
provides for “Women’s or girls’ suits, ensembles, suit-type jackets, blazers,
dresses, skirts, divided skirts, trousers, bib and brace overalls, breeches and
shorts (other than swimwear): Skirts and divided skirts: Of cotton: Other.
Other: Girls” and a girl’s jumper under subheading 6211.42.0060, HTSUS,
which provides for “Track suits, ski-suits and swimwear; other garments:
Other garments, women’s or girls’: Of cotton. Jumpers”.

In NY L86713, CBP also determined that the girls’ garments met the
requirements of the “North American Free Trade Agreement (“NAFTA”) short
supply” provision of the Caribbean Basin Trade Partnership Act (“CBTPA”)
contained in subheading 9820.11.24, HTSUS, and qualified for preferential,
duty free treatment under the CBTPA.

CBP has determined that NY 186713 is incorrect.

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1), as
amended by section 623 of Title VI, a notice of proposed action was published
on March 31, 2010, in the Customs Bulletin, Vol. 44, No. 14. No comments
were received.

FACTS:

In NY L86713, the merchandise was described as follows:

The pleated skirt [Style GG5403] has a flat front waistband and an
elasticized rear waistband. It has non-functional pocket flaps that are set
into seams between the waistband and the skirt body. It also has a fabric
lining with separate contrast color netting fabric that extends below the
lining hemline and forms an extension to the garment silhouette.

The dropped waist jumper [Style GG5405] has a back zipper opening
extending from the rear waist to the nape of the neck and a skirt portion
composed of pleated fabric. It has a lightweight, contrast color, sheer
fabric belt that secures to the waist by means of five belt loops. It also has
a fabric lining with separate contrast color netting fabric that extends
below the lining hemline and forms an extension to the garment silhou-
ette.



36 CUSTOMS BULLETIN AND DECISIONS, VOL. 44, No. 24, JunE 9, 2010

You state that the garment shells are made of cotton velveteen fabric from
China and that the woven polyester lining is from China and the polyes-
ter netting extensions and belt fabric are from Taiwan. The fabric will be
sent to Guatemala where it will be cut and sewn into the completed
garments. The submitted samples are girls’ size 5.

The outer shell fabric, i.e., the cotton velveteen, imparts the essential
characteristic of both garments.

ISSUE:

Whether the girls’ garments qualify for preferential tariff treatment under
the “NAFTA short supply” provision of the CBTPA contained in subheading
9820.11.24, HTSUS.

LAW AND ANALYSIS:

Classification under the HT'SUS is made in accordance with the General
Rules of Interpretation (GRIs). GRI 1 provides that the classification of goods
shall be determined according to the terms of the headings of the tariff
schedule and any relative section or chapter notes. In the event that the
goods cannot be classified solely on the basis of GRI 1, and if the headings and
legal notes do not otherwise require, the remaining GRIs may then be ap-
plied.

The Harmonized Commodity Description and Coding System Explanatory
Notes (“EN’s”) constitute the official interpretation of the Harmonized Sys-
tem at the international level. While neither legally binding nor dispositive,
the EN’s provide a commentary on the scope of each heading of the HTSUS
and are generally indicative of the proper interpretation of these headings.
See T.D. 89-80, 54 Fed. Reg. 35127-28 (Aug. 23, 1989).

The CBTPA provides certain specified trade benefits for countries of the
Caribbean region. The Act extends NAFTA duty treatment standards to
non-textile articles that previously were ineligible for preferential treatment
under the Caribbean Basin Economic Recovery Act (CBERA) and provides
duty-free and quota-free treatment for certain textile and apparel articles
which meet the requirements set forth in Section 211 of the CBTPA (amended
213(b) of the CBERA, codified at 19 U.S.C. 2703(b)).

Beneficiary countries are designated by the President of the United States
after having met eligibility requirements set forth in the CBPTA. Eligibility
for benefits under the CBTPA is contingent on designation as a beneficiary
country by the President of the United States and a determination by the
United States Trade Representative (USTR), published in the Federal Reg-
ister, that a beneficiary country has taken the measures required by the Act
to implement and follow, or is making substantial progress toward imple-
menting and following, certain customs procedures, drawn from Chapter 5 of
the NAFTA, that allow the United States to verify the origin of products.
Once both these designations have occurred, a beneficiary country is entitled
to preferential treatment provided for by the CBTPA.

Guatemala was designated a beneficiary country by Presidential Procla-
mation 7351 on October 2, 2000, published in the Federal Register (65 Fed.
Reg. 59329). It was determined to have met the second criteria concerning
customs procedures by the USTR and thus eligible for benefits under the
CBTPA effective October 2, 2000. See 65 Fed. Reg. 60236.
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The provisions implementing the textile provisions of the CBTPA in the
Harmonized Tariff Schedule of the United States (HTSUS) are contained, for
the most part, in subchapter XX, Chapter 98, HT'SUS (two provisions may be
found in subheading 9802.00.80, HTSUS). The regulations pertinent to the
textile provisions of the CBTPA may be found at §§10.221 through 10.228 of
the CBP Regulations (19 CFR 10.221 through 10.228).

The provision, commonly referred to as the “NAFTA short supply” provi-
sion, is contained in subheading 9820.11.24, HTSUS.

Subheading 9820.11.24, HTSUS, provides as follows:

Articles imported from a designated beneficiary Caribbean Basin Trade
Partnership country enumerated in general note 17(a) to the tariff sched-
ule: Apparel articles both cut (or knit-to-shape) and sewn or otherwise
assembled in one or more such countries from fabrics or yarn not formed
in the United States or in one or more such countries, provided that such
apparel articles of such fabrics or yarn would be considered an originating
good under the terms of general note 12(t) to the tariff schedule without
regard to the source of the fabric or yarn if such apparel article had been
imported from the territory of Canada or the territory of Mexico directly
into the customs territory of the United States.

None of the fabric used in the manufacture of the girls’ garments is formed
in the U.S. or in a CBTPA beneficiary country. Thus, in order to determine
whether the goods are eligible for preferential treatment under the CBTPA,
we must determine whether the garments would be considered originating
goods under the terms of General Note 12(t), HTSUS.

General Note 12(t), HTSUS, sets forth the applicable tariff shift rules
under the North American Free Trade Agreement (NAFTA) for determining
whether non-originating materials used in the production of a good transform
the good into an originating good under the NAFTA.

The outer shell of the garments is said to be constructed of cotton velveteen
fabric classifiable in subheading 5801.23, HTSUS, which provides for “Woven
pile fabrics and chenille fabrics, other than fabrics of heading 5802 or 5806:
Of cotton: Other weft pile fabrics (224).”

Chapter rule 2 to Chapter 62 of General note 12(t) states, in relevant part:

Apparel goods of this chapter shall be considered to originate if they are
both cut and sewn or otherwise assembled in the territory of one or more
of the NAFTA parties and if the fabric of the outer shell, exclusive of
collars or cuffs, is wholly of one or more of the following:

(A) Velveteen fabrics of subheading 5801.23, containing 85 per cent or
more by weight of cotton; . . .

Therefore, as long as the girls’ garments are both cut and sewn in a CBTPA
beneficiary country and the outer shell, exclusive of collars and cuffs, is
wholly of velveteen fabric, the girls’ garments may qualify as originating
goods under the terms of General note 12(t).

HOLDING:

Provided that all the requirements of the subheading are satisfied, the
apparel articles are classifiable under subheading 9820.11.24 of the HTSUS,
and are eligible for preferential, duty free treatment under the CBTPA,
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provided they are imported directly into the customs territory of the U.S.
from a CBTPA beneficiary country and all other documentary requirements
are satisfied.

EFFECT ON OTHER RULINGS:

NY 186713, dated August 18, 2005, is revoked.
In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60
days after its publication in the Customs Bulletin.
GaiL A. HamL
for

MyrLes B. Harmon,
Director
Commercial and Trade Facilitation Division

———e
GENERAL NOTICE
19 CFR PART 177

Proposed Modification and Revocation of Ruling Letters
and Proposed Revocation of Treatment Relating to
Classification of Electric Christmas Light Sets From China

AGENCY: U.S. Customs and Border Protection (“CBP”), Depart-
ment of Homeland Security.

ACTION: Notice of proposed modification and revocation of ruling
letters and treatment relating to the classification of electric Christ-
mas light sets from China.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C.
1625 (c)), as amended by section 623 of Title VI (Customs Modern-
ization) of the North American Free Trade Agreement Implementa-
tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises inter-
ested parties that CPB proposes to modify two ruling letters and
revoke three ruling letters concerning the classification of electric
Christmas light sets under the Harmonized Tariff Schedule of the
United States (HTSUS). Similarly, CPB intends to revoke any treat-
ment previously accorded by CPB to substantially identical transac-
tions. Comments are invited on the correctness of the proposed
actions.

DATES: Comments must be received on or before July 9, 2010.

ADDRESSES: Written comments are to be addressed to U.S.
Customs and Border Protection, Office of International Trade,
Regulations and Rulings, Attention: Trade and Commercial
Regulations Branch, 799 9th Street, N.W., 5th Floor, Washington,
D.C. 20229-1179. Comments submitted may be inspected at 799
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9th St., N.W., during regular business hours. Arrangements to
inspect submitted comments should be made in advance by calling
Mr. Joseph Clark at (202) 325-0118.

FOR FURTHER INFORMATION CONTACT: Tamar Anolic,
Tariff Classification and Marking Branch: (202) 325-0036.

SUPPLEMENTARY INFORMATION:
Background

On December 8, 1993, Title VI (Customs Modernization), of the
North American Free Trade Agreement Implementation Act (Pub. L.
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective.
Title VI amended many sections of the Tariff Act of 1930, as amended,
and related laws. Two new concepts which emerge from the law are
“informed compliance” and “shared responsibility.” These con-
cepts are premised on the idea that in order to maximize voluntary
compliance with customs laws and regulations, the trade community
needs to be clearly and completely informed of its legal obligations.
Accordingly, the law imposes a greater obligation on CBP to provide
the public with improved information concerning the trade commu-
nity’s responsibilities and rights under the customs and related laws.
In addition, both the trade and CBP share responsibility in carrying
out import requirements. For example, under section 484 of the
Tariff Act of 1930, as amended (19 U.S.C. §1484), the importer of
record is responsible for using reasonable care to enter, classify and
value imported merchandise, and provide any other information nec-
essary to enable CBP to properly assess duties, collect accurate sta-
tistics and determine whether any other applicable legal requirement
is met.

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625
(c)(1)), as amended by section 623 of Title VI (Customs Moderniza-
tion) of the North American Free Trade Agreement Implementation
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested
parties that CBP proposes to modify one ruling letter and revoke four
ruling letters pertaining to the classification of electric Christmas
light sets from China. Although in this notice CBP is specifically
referring to New York Ruling Letter (NY) 183131, dated July 10, 2002
(Attachment A), NY 183130, dated July 3, 2002 (Attachment B), NY
R03451, dated March 27, 2006 (Attachment C), NY H80773, dated
June 5, 2001 (Attachment D), and NY 188935, dated December 9,
2002 (Attachment E), this notice covers any rulings on this merchan-
dise which may exist but have not been specifically identified. CBP
has undertaken reasonable efforts to search existing data bases for
rulings in addition to the one identified. No further rulings have been
found. This notice will cover any rulings on this merchandise that
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may exist but have not been specifically identified. Any party who
has received an interpretive ruling or decision (i.e., ruling letter,
internal advice memorandum or decision or protest review decision)
on the merchandise subject to this notice, should advise CBP during
this notice period.

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, CBP intends
to revoke any treatment previously accorded by CBP to substantially
identical transactions. Any person involved in substantially identical
transactions should advise CBP during this notice period. An import-
er’s failure to advise CBP of substantially identical transactions or of
a specific ruling not identified in this notice, may raise issues of
reasonable care on the part of the importer or his agents for impor-
tations of merchandise subsequent to this notice.

In NY 183131, NY 183130, NY R03451, NY H80773, and NY 188935,
CBP classified electric Christmas light sets from China in subheading
9405.40.00, HTSUS, which provides for: “Other electric lamps and
lighting fittings: Other.” It is now CBP’s decision that the electric
light sets at issue are of the kind used on Christmas trees and are
therefore classified as such in subheading 9405.30.00, HTSUS, which
provides for: “Lighting sets of a kind used for Christmas trees.”

Pursuant to 19 U.S.C. 1625(c)(1), CBP proposes to modify NY
183131 and NY 183130, and revoke NY R03451, NY H80773, and NY
188935 and any other ruling not specifically identified, to reflect the
proper classification of the merchandise pursuant to the analysis set
forth in Proposed Headquarters Ruling Letter HO70667 (see Attach-
ment “F” to this document); Proposed Headquarters Ruling Letter
H095410 (Attachment “G” to this document), Proposed Headquarters
Ruling Letter H072441 (Attachment “H” to this document), Proposed
Headquarters Ruling Letter H070671 (Attachment “I” to this docu-
ment), and Proposed Headquarters Ruling Letter HO70673 (Attach-
ment “J” to this document). Additionally, pursuant to 19 U.S.C.
1625(c)(2), CBP proposes to revoke any treatment previously ac-
corded by CBP to substantially identical transactions. Before taking
this action, consideration will be given to any written comments
timely received.

Dated: May 25, 2010
GaiL A. HamiLn
for

MyLEs B. HarMON,
Director
Commercial and Trade Facilitation Division
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[ATTACHMENT A]

NY 183131
July 10, 2002
CLA-2-94:RR:NC:2:227 183131
CATEGORY: Classification
TARIFF NO.: 9405.40.8000
Ms. JENNY DAVENPORT
‘WaL-MART Storgs, INC.
MaiL Stop #0410-L-32
601 N. WaLToN
BentonviLLE, AR 72716-0410

RE: The tariff classification of electric light sets from China.

Drar Ms. DAVENPORT:

In your letter dated June 13, 2002, you requested a tariff classification
ruling. Samples are being returned as requested.

The samples submitted consist of the following electric light sets for use
during the Christmas season:

style number 76-756M, an electrical net-shaped green wire harness that
measures approximately 7 % feet in length by 8 inches in width and possesses
150 plastic sockets with multicolored light bulbs; style number 82505WM, an
electrical green wire harness that measures approximately 83 feet in length
and possesses 200 plastic sockets with miniature multicolored light bulbs;

style number 78-971M, two electrical green wire harnesses which together
measure about 18 feet in length and possess 400 plastic sockets with minia-
ture multicolored light bulbs in three-piece clusters;

style number 66-596M, three electrical green wire harnesses which to-
gether measure about 114 feet in length and possess 450 plastic sockets with
miniature multicolored light bulbs.

It is stated that the light sets, styles 76-756M and 82505WM, will be
primarily used to decorate the outside area of the home in noting that they
can also be used to decorate the mantelpieces or stairways inside the home.
Moreover, it is stated that the light sets, style numbers 78-971M and
66—596M, can be used to decorate Christmas trees as well as the outside area
of the home such as the windows and fences.

The applicable subheading for these electric light sets will be 9405.40.8000,
Harmonized Tariff Schedule of the United States (HTS), which provides for
other electric lamps and lighting fittings, other than of base metal. The rate
of duty will be 3.9 percent ad valorem.

This ruling is being issued under the provisions of Part 177 of the Customs
Regulations (19 C.F.R. 177).

A copy of the ruling or the control number indicated above should be
provided with the entry documents filed at the time this merchandise is
imported. If you have any questions regarding the ruling, contact National
Import Specialist George Kalkines at 646-733-3028.

Sincerely,
RoeerT B. SwiERUPSKI
Director,
National Commodity Specialist Division
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[ATTACHMENT B]

NY 183130
July 3, 2002
CLA-2-94:RR:NC:2:227 183130
CATEGORY: Classification
TARIFF NO.: 9405.40.8000
Ms. JENNY DAVENPORT
‘WaL-MART Storgs, INC.
MaiL Stop #0410-L-32
601 N. WaLToN
BentonviLLE, AR 727160-0410

RE: The tariff classification of electric Halloween light sets from China.

Drar Ms. DAVENPORT:

In your letter dated June 13, 2002, you requested a tariff classification
ruling. Samples are being returned as requested.

The samples submitted consist of the following electric Halloween light
sets:

style number 65—420, an electrical black wire harness that measures ap-
proximately 17 feet in length and possesses 50 plastic sockets with miniature
multicolored light bulbs in noting light sets with orange bulbs and light sets
with purple bulbs will also be imported; style number 65-500, an electrical
black wire harness that measures approximately 32 feet in length and pos-
sesses 100 plastic sockets with miniature purple light bulbs in noting light
sets with orange bulbs will also be imported;

style number 93487, an electrical black wire harness that measures about
16 feet in length and possesses 50 plastic sockets with miniature green light
bulbs which are inserted into three-dimensional plastic slime-shaped covers;

style number 93101, an electrical black wire harness that measures about
9 feet in length and possesses 150 plastic sockets with miniature orange light
bulbs (noting light sets with purple bulbs will also be imported) which are
extended outward in three-piece clusters along the wire harness.

The applicable subheading for these electric light sets will be 9405.40.8000,
Harmonized Tariff Schedule of the United States (HTS), which provides for
other electric lamps and lighting fittings, other than of base metal. The rate
of duty will be 3.9 percent ad valorem.

This ruling is being issued under the provisions of Part 177 of the Customs
Regulations (19 C.F.R. 177).

A copy of the ruling or the control number indicated above should be
provided with the entry documents filed at the time this merchandise is
imported. If you have any questions regarding the ruling, contact National
Import Specialist George Kalkines at 646—-733-3028.

Sincerely,

RoBerT B. SwIERUPSKI
Director,
National Commodity Specialist Division
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[ATTACHMENT C]

NY R03451
March 27, 2006
CLA-2-94:RR:NC:1:108 R03451
CATEGORY: Classification
TARIFF NO.: 9405.40.8000
Mgr. Troy D. Craco
Arico INTERNATIONAL (USA), Inc/
501 SourH ANDREWS AVENUE
Forr LauperpaLE, FL 33301

RE: The tariff classification of a Halloween light set from China.

Dear Mr. Craco:

In your letter dated March 14, 2006, you requested a tariff classification
ruling.

The subject merchandise, based on the submitted information, is a Hal-
loween Light Set, item number W079AA00843, that has an electrical black-
wire harness with sockets for the insertion of 70 orange-colored miniature
light bulbs. This light set, which functions with flashing and steady lights, is
stated to be utilized for both indoor or outdoor use.

The applicable subheading for this Halloween light set will be
9405.40.8000, Harmonized Tariff Schedule of the United States (HTSUS),
which provides for other electric lamps and lighting fittings, other than of
base metal. The rate of duty will be 3.9 percent ad valorem.

Duty rates are provided for your convenience and are subject to change.
The text of the most recent HTSUS and the accompanying duty rates are
provided on World Wide Web at http://www.usitc.gov/tata/hts/.

This ruling is being issued under the provisions of Part 177 of the Customs
Regulations (19 C.F.R. 177).

A copy of the ruling or the control number indicated above should be
provided with the entry documents filed at the time this merchandise is
imported. If you have any questions regarding the ruling, contact National
Import Specialist Michael Contino at 646-733-3014.

Sincerely,
RoeerT B. SWIERUPSKI
Director,
National Commodity Specialist Division
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[ATTACHMENT D]

NY H80773
June 5, 2001
CLA-2-94:RR:NC:2:227 H80773
CATEGORY: Classification
TARIFF NO.: 9405.40.8000
Ms. Linpa C. PEARSON
SEASONAL SPECIALTIES
11455 VarLrLey ViEw Rp.
EpEN Prairie, MN 55344

RE: The tariff classification of electric light sets from China.

DEar Ms. PeARrsoN:

In your letter dated May 16, 2001, you requested a tariff classification
ruling.

The subject merchandise consists of the following articles:

two electric light sets for indoor/outdoor use (style numbers 79832—-F and
79836—-F — samples submitted) that feature electrical wire harnesses pos-
sessing 50 and 100 sockets respectively with miniature purple-colored light
bulbs.

two electric light sets for indoor/outdoor use (style numbers 79831-F and
79835—-F — samples submitted) that feature electrical wire harnesses pos-
sessing 50 and 100 sockets respectively with miniature orange-colored light
bulbs.

an electric light set, style number 79872 (sample submitted), that features
an electrical wire harness possessing 25 sockets with C9 bulbs for the illu-
mination of black light. It is stated that these light sets are sold only during
the Halloween season. Although this merchandise is sold only during the
above season, it is not considered to be festive for tariff purposes.

The applicable subheading for these electric lights sets will be
9405.40.8000, HTS, which provides for other electric lamps and lighting
fittings of other than base metal. The rate of duty will be 3.9 percent ad
valorem.

This ruling is being issued under the provisions of Part 177 of the Customs
Regulations (19 C.F.R. 177).

A copy of the ruling or the control number indicated above should be
provided with the entry documents filed at the time this merchandise is
imported. If you have any questions regarding the ruling, contact National
Import Specialist George Kalkines at 212—-637-7073.

Sincerely,

RoBerT B. SwirrupPskr
Director,
National Commodity Specialist Division
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[ATTACHMENT E]

NY 188935
December 9, 2002
CLA-2-94:RR:NC:2:227 188935
CATEGORY: Classification
TARIFF NO.: 9405.40.8000
Ms. MicHELLE ANGELINA
ExpPEDITORS INTERNATIONAL OF WASHINGTON, INC.
870 ASHLAND AVENUE
Forcrorr, PA 19032

RE: The tariff classification of an electric Halloween light set from China.

DEArR Ms. ANGELINA:

In your letter dated November 15, 2002, on behalf of Silvine, Inc., you
requested a tariff classification ruling. Sample is being returned as re-
quested.

The submitted sample is an electric Halloween light set that is known as
the Pumpkin-Colored Halloweenies (item number 2). It consists of an elec-
trical black wire harness, measuring about 20 feet in length, that incorpo-
rates 80 miniature orange bulbs, as well as an eight-function control box.

The applicable subheading for this Halloween light set will be
9405.40.8000, Harmonized Tariff Schedule of the United States (HTS), which
provides for other electric lamps and lighting fittings, other than of base
metal. The rate of duty will be 3.9 percent ad valorem.

This ruling is being issued under the provisions of Part 177 of the Customs
Regulations (19 C.F.R. 177).

A copy of the ruling or the control number indicated above should be
provided with the entry documents filed at the time this merchandise is
imported. If you have any questions regarding the ruling, contact National
Import Specialist George Kalkines at 646—-733-3028.

Sincerely,

RoBerT B. SwiERUPSKI
Director,
National Commodity Specialist Division
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[ATTACHMENT F]

HQ H070667
CLA-2 OT:RR:CTF:TCM HO070667 TNA
CATEGORY: Classification
TARIFF NO.: 9405.30.00
JENNY DAVENPORT
WAL-MART STORES, INC.
Mair Stop #0410-L-32
601 N. WaLTon
BEenTOoNvVILLE, AR 72716-0410

RE: Modification of NY 183131; Classification of electric Christmas light sets
from China

Drar Ms. DAVENPORT:

This letter is in reference to New York Ruling Letter (“NY”) 183131, issued
to Wal-mart Stores, Inc. (“Wal-mart”) on July 10, 2002, concerning the tariff
classification of electric light sets from China. In that ruling, U.S. Customs
and Border Protection (“CBP”) classified the merchandise under subheading
9405.40.8000, Harmonized Tariff Schedule of the United States (‘HTSUS”),
as other electric lamps and lighting fittings: of base metal. We have reviewed
NY 183131 and found it to be partly in error. For the reasons set forth below,
we hereby modify NY 183131.

FACTS:

The subject merchandise consists of four different styles of light sets, each
with electrical green wire harnesses and plastic sockets that contain minia-
ture light bulbs. Style number 76-756M consists of a net-shaped wire
harness that measures 7 1/2 feet in length by 8 inches in width and contains
150 plastic sockets with multicolored light bulbs. It is primarily used to
decorate the outside area of the home, but could also be used to decorate the
mantelpieces or stairways inside the home.

Style number 82505WM consists of an electrical green wire harness that
measures approximately 83 feet in length and contains 200 plastic sockets
with miniature multicolored light bulbs. It is primarily used to decorate the
outside area of the home, but could also be used to decorate the mantelpieces
or stairways inside the home.

Style number 78-971M consists of two electrical green wire harnesses
which together measure about 18 feet in length and contains 400 plastic
sockets with miniature multicolored light bulbs in three-piece clusters. It
could be used to decorate Christmas trees as well as the outside area of the
home, such as windows and fences.

Style number 66-596M consists of three electrical green wire harnesses
which together measure about 114 feet in length and contains 450 plastic
sockets with miniature multicolored light bulbs. It could be used to decorate
Christmas trees as well as the outside area of the home, such as windows and
fences.

In NY 183131, dated June 13, 2002, CBP classified the light sets under
9405.40.8000, HTSUS, as: “other electric lamps and lighting fittings: of base
metal: other.”
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ISSUE:

Whether the subject electric light sets should be classified under subhead-
ing 9405.40.80, HTSUS, as “other electric lamps,” or under subheading
9405.30, HTSUS, as “lighting sets of a kind used for Christmas trees”?

LAW AND ANALYSIS:

Classification under the Harmonized Tariff Schedule of the United States
(HTSUS) is made in accordance with the General Rules of Interpretation
(GRI). GRI 1 provides that the classification of goods shall be determined
according to the terms of the headings of the tariff schedule and any relative
Section or Chapter Notes. In the event that the goods cannot be classified
solely on the basis of GRI 1, and if the headings and legal notes do not
otherwise require, the remaining GRI may then be applied. GRI 6 requires
that the classification of goods in the subheadings of headings shall be
determined according to the terms of those subheadings, any related sub-
heading notes and, mutatis mutandis, to GRIs 1 through 5.

The HTSUS provisions under consideration are as follows:

9405 Lamps and lighting fittings including searchlights and spotlights and
parts thereof, not elsewhere specified or included; illuminated signs,
illuminated nameplates and the like, having a permanently fixed
light source, and parts thereof not elsewhere specified or included:

9405.30.00 Lighting sets of a kind used for Christmas trees
9405.40 Other electric lamps and lighting fittings:

Of base metal:
9405.40.80 Other

In examining the competing subheadings within heading 9405, HTSUS, we
note that subheading 9405.30.00, HTSUS, is a “principal use” provision
within the meaning ascribed in Primal Lite v. United States, 15 F. Supp. 2d
915 (CIT 1998); aff’d 182 F. 3d 1362 (Fed. Cir. 1999). In Primal Lite, the court
concluded that because subheading 9405.30.00, HT'SUS, is a principal use
provision, it is therefore subject to Additional U.S. Rule of Interpretation 1(a),
HTSUS, which states as follows:

a tariff classification controlled by use (other than actual use) is to be
determined in accordance with the use in the United States at, or imme-
diately prior to, the date of importation, of goods of that class or kind to
which the imported goods belong, and the controlling use is the principal
use.

Additionally, the Primal Lite court, in discussing principal use, held that “it
is the use of the class or kind of goods being imported that is controlling,
rather than the specific use to which the importation itself is put,” i.e. goods
need not be actually used in the same manner as the entire class or kind in
order to recognized as part of that class or kind. CBP has repeatedly upheld
this analysis by defining principal use as the use of the class or kind of the
merchandise at issue that exceeds any other use. See, e.g., HQ 964954, dated
April 18, 2002; HQ 963264, dated May 4, 2001; HQ 963032, dated July 24,
2000; and HQ 083885, dated July 18, 1989. Therefore, to classify the subject
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merchandise, it is necessary to determine whether it belongs to the class or
kind of goods that are recognized as being principally used for the decoration
of Christmas trees.

Courts have provided several factors to apply when determining whether
merchandise falls within a particular class or kind of good. They include: (1)
the general physical characteristics of the merchandise; (2) the expectation of
the ultimate purchasers; (3) the channels of trade in which the merchandise
moves; (4) the environment of the sale (e.g. the manner in which the mer-
chandise is advertised and displayed); (5) the usage of the merchandise; (6)
the economic practicality of so using the import; and (7) the recognition in the
trade of this use. See United States v. Carborundum Co., 63 CCPA 98, 102,
536 F.2d 373, 377 (1976), cert denied, 429 U.S. 979 (1976).

Each of the subject light sets is designed to be used at Christmas. As
evidenced by statements in the filing request, style numbers 78-971M and
66-596M are designed for the decoration of Christmas trees, as well as the
outside of homes. Style numbers 78-971M, 66-596M, and 82505WM have
green wire that is many feet long and contain many multicolored bulbs. They
are intended to be used to decorate the outside and the inside of the home
during the Christmas season. CBP has consistently held that the ability to
use these types of light sets outdoors is not a barrier to classification in
subheading 9405.30, HTSUS, when it was determined that they were of the
class or kind of merchandise that was principally used for decorating Christ-
mas trees. See, e.g., HQ 967008, dated June 29, 2004 (“Because of this dual
indoor and outdoor use, as well as the statements regarding the potential for
varied indoor use, it is asserted the [subject merchandise] are not limited to
decorating only Christmas trees. Regarding this dual indoor and outdoor
use, CBP does not believe that this factor by itself is determinative for finding
the lights at issue are part of a class or kind of light that is principally used
for decorative purposes other than Christmas trees.”) See also HQ 966882,
dated March 10, 2004; NY 183154, dated July 17, 2002; NY 183156, dated
July 17, 2002; NY J89048, dated November 7, 2003; NY 183157, dated July
10, 2002; NY 182127, dated July 1, 2002; and NY 182362, dated July 1, 2002.

Finally, because of these lights’ packaging, CBP believes that the ultimate
expectation of the purchaser is that these lights are intended for use on
Christmas trees. Although CBP recognizes that many consumers may pur-
chase these lights for use on objects other than Christmas trees, CBP believes
that the principal use of light sets of this type is for Christmas trees and notes
that substantially similar merchandise has repeatedly been classified under
subheading 9405.30.00, HTSUS. See, e.g., HQ 966882; HQ 966962, dated
February 9, 2005; HQ 967008; HQ 967408, dated February 9, 2005; NY
J89048; NY J83867, dated May 7, 2003, NY 185459, dated September 12,
2002; NY 183664, dated July 17, 2002; NY 182126, dated July 1, 2002; and NY
183133, dated July 10, 2002. As a result, CBP finds that style numbers
78-971M, 66-596M, and 82505WM are classified under subheading
9405.30.00, HT'SUS, which provides for “Lighting sets of a kind used for
Christmas trees.”

By contrast, light sets that are classified under subheading 9405.40.80,
HTSUS, because of certain physical characteristics are recognized as not
being of the class or kind of merchandise that is principally used for Christ-
mas trees. Net light sets, of which style number 76-756M is a kind, falls into
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this category. See, e.g., NY 183486, dated August 5, 2002. As a result, style
number 76-756M remains classified under subheading 9405.40.80, HTSUS,
which provides for “Other electric lamps and lighting fittings: Other.”

HOLDING:

Under the authority of GRI 1, the electric light sets, style numbers
82505WM, 78-971M, and 66-596M, are classified in subheading 9405.30.00,
HTSUS, which provides for “Lighting sets of a kind used for Christmas
trees.” The 2010 column one general rate of duty is 8% ad valorem.

Style number 76-756M continues to be classified under subheading
9405.40.80, HTSUS, which provides for “Other electric lamps and lighting
fittings: Other.” The 2010 column one general rate of duty is 3.9% ad valorem.

Duty rates are provided for your convenience and are subject to change.
The text of the most recent HTSUS and the accompanying duty rates are
provided on the internet at www.usite.gov/tata/hts/.

EFFECT ON OTHER RULINGS:

NY 183131, dated July 10, 2002, is MODIFIED.
Sincerely,
Myres B. HarRMON,
Director
Commercial and Trade Facilitation Division
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[ATTACHMENT G]

HQ H095410
CLA-2 OT:RR:CTF:TCM H095410 TNA
CATEGORY: Classification
TARIFF NO.: 9405.30.00
Ms. JENNY DAVENPORT
WaL-MART Storgs, INc.
Mai Stop #0410-L-32
601IN. WaLron BeEntonviLLE, AR 72716-0410

RE: Modification of NY I83130; Classification of electric Halloween light sets
from China

Drar Ms. DAVENPORT:

This letter is in reference to New York Ruling Letter (“NY”) 183130, issued
to Wal-Mart Stores, Inc. on July, 3, 2002, concerning the tariff classification
of electric Halloween light sets from China. In that ruling, U.S. Customs and
Border Protection (“CBP”) classified the merchandise under subheading
9405.40.8000, Harmonized Tariff Schedule of the United States (‘HTSUS”),
as other electric lamps and lighting fittings: of base metal. We have reviewed
NY 183130 and found it to be partly in error. For the reasons set forth below,
we hereby modify NY 183130.

FACTS:

The merchandise at issue consists of two types of electric light sets.! Style
Number 65-420 is an electric black wire harness that measures approxi-
mately 17 feet in length. It contains 50 plastic sockets with miniature
multi-colored light bulbs. Light sets in the same style with orange bulbs, and
sets with purple bulbs, were also imported.

Style Number 65-500 is an electrical black wire harness that measures
approximately 32 feet in length. It contains 100 plastic sockets with minia-
ture purple light bulbs. Light sets in the same style with orange light bulbs
were also imported.

In NY 183130, CBP classified Style Numbers 65-420 and 65-500 under
subheading 9405.40.80, HTSUS, as: “other electric lamps and lighting fit-
tings: of base metal: other.”

ISSUE:

Whether the subject electric light sets should be classified under subhead-
ing 9504.40.80, HTSUS, as “other electric lamps,” or under subheading
9504.30, HTSUS, as “lighting sets of a kind used for Christmas trees”?

LAW AND ANALYSIS:

Classification under the Harmonized Tariff Schedule of the United States
(HTSUS) is made in accordance with the General Rules of Interpretation
(GRI). GRI 1 provides that the classification of goods shall be determined
according to the terms of the headings of the tariff schedule and any relative
Section or Chapter Notes. In the event that the goods cannot be classified
solely on the basis of GRI 1, and if the headings and legal notes do not

1 NY 183130 classified four different types of electric light sets. Only two of those, Style
Numbers 65-420 and 65-500, are at issue in this ruling.
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otherwise require, the remaining GRI may then be applied. GRI 6 requires
that the classification of goods in the subheadings of headings shall be
determined according to the terms of those subheadings, any related sub-
heading notes and, mutatis mutandis, to GRIs 1 through 5.

The HTSUS provisions under consideration are as follows:

9405 Lamps and lighting fittings including searchlights and spotlights and
parts thereof, not elsewhere specified or included; illuminated signs,
illuminated nameplates and the like, having a permanently fixed
light source, and parts thereof not elsewhere specified or included:

9405.30.00 Lighting sets of a kind used for Christmas trees
9405.40 Other electric lamps and lighting fittings:
9405.40.80 Other

In examining the competing subheadings within heading 9405, HTSUS, we
note that subheading 9405.30.00, HTSUS, is a “principal use” provision
within the meaning ascribed in Primal Lite v. United States, 15 F. Supp. 2d
915 (CIT 1998); aff’d 182 F. 3d 1362 (Fed. Cir. 1999). In Primal Lite, the court
concluded that because subheading 9405.30.00, HT'SUS, is a principal use
provision, it is therefore subject to Additional

U.S. Rule of Interpretation 1(a), HTSUS, which states as follows:
a tariff classification controlled by use (other than actual use) is to be
determined in accordance with the use in the United States at, or imme-
diately prior to, the date of importation, of goods of that class or kind to
which the imported goods belong, and the controlling use is the principal
use.

The merchandise at issue in Primal Lite consisted of 14-foot long lengths of
wire set with 10 light bulbs and with two extra light bulbs attached. Plastic
shapes in the form of objects such as fruits, vegetables, hearts, rearing
horses, guitars and American flags were included to be fitted over the lights.
CBP originally classified the merchandise in subheading 9405.30, HTSUS,
but the court sided with the plaintiff, classifying it in subheading 9405.40,
HTSUS. See Primal Lite, 15 F. Supp. 2d 915, 916.

In addition, the Primal Lite court, in discussing principal use, held that “it
is the use of the class or kind of goods being imported that is controlling,
rather than the specific use to which the importation itself is put,” i.e., goods
need not be actually used in the same manner as the entire class or kind in
order to recognized as part of that class or kind. CBP has repeatedly upheld
this analysis by defining principal use as the use of the class or kind of the
merchandise at issue that exceeds any other use. See, e.g., HQ 964954, dated,
April 18, 2002, HQ 963264, dated May 4, 2001, HQ 963032, dated July 24,
2000 and HQ 083885, dated July 18, 1989. Therefore, to classify the subject
merchandise, it is necessary to determine whether it belongs to the class or
kind of goods that are recognized as being principally used for the decoration
of Christmas trees or for other purposes not necessarily relating to Christmas
trees.

Courts have also provided several factors to apply when determining
whether merchandise falls within a particular class or kind of good. They
include: (1) the general physical characteristics of the merchandise; (2) the
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expectation of the ultimate purchasers; (3) the channels of trade in which the
merchandise moves; (4) the environment of the sale (e.g. the manner in which
the merchandise is advertised and displayed); (5) the usage of the merchan-
dise; (6) the economic practicality of so using the import; and (7) the recog-
nition in the trade of this use. See United States v. Carborundum Co., 63
CCPA 98, 102, 536 F.2d 373, 377 (1976), cert denied, 429 U.S. 979 (1976).

In NY 183130, CBP classified the subject merchandise under subheading
9405.40.80, HTSUS. Upon reconsideration, however, CBP notes first that the
subject merchandise is distinguishable from the merchandise at issue in
Primal Lite. There, the lights sets came with plastic coverings in the shape
of various figures such as fruits, vegetables, hearts, rearing horses, guitars
and American flags, and was classified under subheading 9405.40.80, HT-
SUS. Primal Lite, 22 C.I.T. 697. CBP rulings that have followed Primal Lite
in classifying light sets under subheading 9405.40.80, HTSUS, have done so
where the merchandise contains both light sets and similar plastic figures in
shapes such as ghosts and jack-o-lanterns. See, e.g., HQ 962770, dated
September 24, 1999; NY N025581, dated April 25, 2008.

In the present case, the subject merchandise contains electrical wire har-
nesses that incorporate 50 or 100 orange and purple miniature light bulbs.
They are sold during the Halloween season, but there is nothing to distin-
guish them from other light sets that CBP has classified under subheading
9405.30, HTSUS. Orange and purple lights, in themselves, are not exclusive
to Halloween, and consumers can use light sets such as the subject merchan-
dise as decoration during the Christmas season as well. This conclusion is
supported by the fact that Style Number 65-420 also comes with multi-
colored lights. Although CBP recognizes that many consumers will likely
purchase these lights for use on objects other than Christmas trees, CBP
believes that the principal use of light sets of this type is for Christmas trees
and notes that substantially similar merchandise has repeatedly been clas-
sified under subheading 9405.30.00, HTSUS. See, e.g.,HQ 966882, dated
March 10, 2004; NY J89048, dated November 7, 2003, NY J83867, dated May
7, 2003; NY 185459, dated September 12, 2002; NY 183664, dated July 17,
2002; NY 182126, dated July 1, 2002; NY 183133, dated July 10, 2002; NY
N027262, dated May 20, 2008.

HOLDING:

Under the authority of GRI 1, the electric light sets from China are pro-
vided for in subheading 9405.30.00, HTSUS. The applicable duty rate is 8%
ad valorem.

Duty rates are provided for your convenience and are subject to change.
The text of the most recent HTSUS and the accompanying duty rates are
provided on the internet at www.usitc.gov/tata/hts/.

EFFECT ON OTHER RULINGS:

NY 183130, dated July 3, 2002, is MODIFIED.
Sincerely,
MyLes B. Harmon,
Director
Commercial and Trade Facilitation Division
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[ATTACHMENT H]

HQ H072441
CLA-2 OT:RR:CTF:TCM HO072441 TNA
CATEGORY: Classification
TARIFF NO.: 9405.30.00
Troy D. Craco
Arico INTERNATIONAL (USA), INc.
501 SourH ANDREWS AVENUE
Forr LauperpALE, FL. 33301

RE: Revocation of NY R03451; Classification of a Halloween light set from
China

Dear Mr. Craco:

This letter is in reference to New York Ruling Letter (“NY”) R03451, issued
to Atico International (USA), Inc. (“Atico International”) on March 27, 2006,
concerning the tariff classification of a Halloween light set from China. In
that ruling, U.S. Customs and Border Protection (“CBP”) classified the mer-
chandise under subheading 9405.40.8000, Harmonized Tariff Schedule of the
United States (“HTSUS”), as other electric lamps and lighting fittings: of
base metal. We have reviewed NY R03451 and found it to be in error. For the
reasons set forth below, we hereby revoke NY R03451.

FACTS:

The subject merchandise consists of item number W079AA00843, which
contains an electrical black-wire harness with sockets for the insertion of 70
orange-colored miniature light bulbs. The light set, which contains both
flashing and steady lights, is designed for both indoor and outdoor use.

In NY R03451, CBP classified the light sets under 9405.40.8000, HT'SUS,
as: “other electric lamps and lighting fittings: of base metal: other.”

ISSUE:

Whether the subject electric light set should be classified under subheading
9405.40.80, HTSUS, as “other electric lamps,” or under subheading
9405.30.00, HTSUS, as “lighting sets of a kind used for Christmas trees”?

LAW AND ANALYSIS:

Classification under the Harmonized Tariff Schedule of the United States
(HTSUS) is made in accordance with the General Rules of Interpretation
(GRI). GRI 1 provides that the classification of goods shall be determined
according to the terms of the headings of the tariff schedule and any relative
Section or Chapter Notes. In the event that the goods cannot be classified
solely on the basis of GRI 1, and if the headings and legal notes do not
otherwise require, the remaining GRI may then be applied. GRI 6 requires
that the classification of goods in the subheadings of headings shall be
determined according to the terms of those subheadings, any related sub-
heading notes and, mutatis mutandis, to GRIs 1 through 5.



54 CUSTOMS BULLETIN AND DECISIONS, VOL. 44, No. 24, JunE 9, 2010

The HTSUS provisions under consideration are as follows:

9405 Lamps and lighting fittings including searchlights and spotlights and
parts thereof, not elsewhere specified or included; illuminated signs,
1lluminated nameplates and the like, having a permanently fixed
light source, and parts thereof not elsewhere specified or included:

9405.30.00 Lighting sets of a kind used for Christmas trees
9405.40 Other electric lamps and lighting fittings:

Of base metal:
9405.40.80 Other

In examining the competing subheadings within heading 9405, HTSUS, we
note that subheading 9405.30.00, HTSUS, is a “principal use” provision
within the meaning ascribed in Primal Lite v. United States, 15 F. Supp. 2d
915 (CIT 1998); aft’d 182 F. 3d 1362 (Fed. Cir. 1999). In Primal Lite, the court
concluded that because subheading 9405.30.00, HTSUS, is a principal use
provision, it is therefore subject to Additional U.S. Rule of Interpretation 1(a),
HTSUS, which states as follows:

a tariff classification controlled by use (other than actual use) is to be
determined in accordance with the use in the United States at, or imme-
diately prior to, the date of importation, of goods of that class or kind to
which the imported goods belong, and the controlling use is the principal
use.

The merchandise at issue in Primal Lite consisted of 14-foot long lengths of
wire set with 10 light bulbs and with two extra light bulbs attached. Plastic
shapes in the form of objects such as fruits, vegetables, hearts, rearing
horses, guitars and American flags were included to be fitted over the lights.
CBP originally classified the merchandise in subheading 9405.30, HTSUS,
but the court sided with the plaintiff, classifying it in subheading 9405.40,
HTSUS. See Primal Lite, 15 F. Supp. 2d 915, 916.

Additionally, the Primal Lite court, in discussing principal use, held that “it
is the use of the class or kind of goods being imported that is controlling,
rather than the specific use to which the importation itself is put,” i.e., goods
need not be actually used in the same manner as the entire class or kind in
order to recognized as part of that class or kind. CBP has repeatedly upheld
this analysis by defining principal use as the use of the class or kind of the
merchandise at issue that exceeds any other use. See, e.g., HQ 964954, dated
April 18, 2002; HQ 963264, dated May 4, 2001; HQ 963032, dated July 24,
2000; and HQ 083885, dated July 18, 1989. Therefore, to classify the subject
merchandise, it is necessary to determine whether it belongs to the class or
kind of goods that are recognized as being principally used for the decoration
of Christmas trees or for other purposes not necessarily relating to Christmas
trees.

Courts have also provided several factors to apply when determining
whether merchandise falls within a particular class or kind of good. They
include: (1) the general physical characteristics of the merchandise; (2) the
expectation of the ultimate purchasers; (3) the channels of trade in which the
merchandise moves; (4) the environment of the sale (e.g. the manner in which
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the merchandise is advertised and displayed); (5) the usage of the merchan-
dise; (6) the economic practicality of so using the import; and (7) the recog-
nition in the trade of this use. See United States v. Carborundum Co., 63
CCPA 98, 102, 536 F.2d 373, 377 (1976), cert denied, 429 U.S. 979 (1976).

In NY R03451, CBP classified the subject merchandise under subheading
9405.40.80, HTSUS, because they were marketed for sale during the Hal-
loween season. Upon reconsideration, however, CBP notes first that the
subject merchandise is distinguishable from the merchandise at issue in
Primal Lite. There, the light sets came with plastic coverings in the shape of
various figures such as fruits, vegetables, hearts, rearing horses, guitars and
American flags, and was classified under subheading 9405.40.80, HTSUS.
Primal Lite, 22 C.I.T. 697. CBP rulings that have followed Primal Lite in
classifying light sets under subheading 9405.40.80, HTSUS, have done so
where the merchandise contains both light sets and similar plastic figures in
shapes such as ghosts and jack-o-lanterns. See, e.g., HQ 962770, dated
September 24, 1999; NY N025581, dated April 25, 2008.

In the present case, the subject merchandise has an electrical black-wire
harness with sockets for 70 orange-colored miniature light bulbs, and func-
tions with flashing and steady lights. There is nothing to distinguish it from
other light sets that CBP has classified under subheading 9405.30.00, HT-
SUS. Orange lights, in themselves, are not exclusive to Halloween, and
consumers can use light sets such as the subject merchandise as decoration
during the Christmas season as well. Although CBP recognizes that many
consumers may purchase these lights for use on objects other than Christmas
trees, CBP believes that the principal use of light sets of this type is for
Christmas trees and notes that substantially similar merchandise has re-
peatedly been classified under subheading 9405.30.00, HTSUS. See, e.g., HQ
966882, dated March 10, 2004; NY J89048, dated November 7, 2003, NY
J83867, dated May 7, 2003; NY 185459, dated September 12, 2002; NY
183664, dated July 17, 2002; NY 182126, dated July 1, 2002; NY 183133, dated
July 10, 2002; and NY N027262, dated May 20, 2008.

In addition, the subject merchandise is designated for both indoor and
outdoor use, but CBP has consistently held that the ability to use these types
of light sets outdoors is not a barrier to classification in subheading
9405.30.00, HTSUS, when it was determined that they were of the class or
kind of merchandise that was principally used for decorating Christmas
trees. See, e.g., HQ 967008, dated June 29, 2004 (“Because of this dual indoor
and outdoor use, as well as the statements regarding the potential for varied
indoor use, it is asserted the [subject merchandise] are not limited to deco-
rating only Christmas trees. Regarding this dual indoor and outdoor use,
CBP does not believe that this factor by itself is determinative for finding the
lights at issue are part of a class or kind of light that is principally used for
decorative purposes other than Christmas trees.”) See also HQ 966882; NY
183154, dated July 17, 2002; NY 183156, dated July 17, 2002; NY J89048 ; NY
183157, dated July 10, 2002; NY 182127, dated July 1, 2002; and NY 182362,
dated July 1, 2002. As a result, CBP finds that Atico International’s Hallow-
een light set is classified under subheading 9405.30.00, HTSUS.
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HOLDING:

Under the authority of GRI 1, the Halloween light set from China is
provided for in subheading 9405.30.00, HTSUS. The applicable duty rate is
8% ad valorem.

Duty rates are provided for your convenience and are subject to change.
The text of the most recent HTSUS and the accompanying duty rates are
provided on the internet at www.usitc.gov/tata/hts/.

EFFECT ON OTHER RULINGS:

NY R03451, dated March 27, 2006, is REVOKED.
Sincerely,
MyLes B. Harmon,
Director
Commercial and Trade Facilitation Division



57 CUSTOMS BULLETIN AND DECISIONS, VOL. 44, No. 24, JunE 9, 2010

[ATTACHMENT I]

HQ H070671
CLA-2 OT:RR:CTF:TCM HO070671 TNA
CATEGORY: Classification
TARIFF NO.: 9405.30.00
Lmnpa C. PeArsoN
SEASONAL SPECIALTIES
11455 Varrey ViEw Rp.
EpEN Prairie, MN 55344

RE: Revocation of NY H80773; Classification of electric light sets from China

Drar Ms. Prarson:

This letter is in reference to New York Ruling Letter (“NY”) H80773, issued
to Seasonal Specialties on June 5, 2001, concerning the tariff classification of
electric light sets from China. In that ruling, U.S. Customs and Border
Protection (“CBP”) classified the merchandise under subheading
9405.40.8000, Harmonized Tariff Schedule of the United States (‘HTSUS”),
as other electric lamps and lighting fittings: of base metal. We have reviewed
NY H80773 and found it to be in error. For the reasons set forth below, we
hereby revoke NY H80773.

FACTS:

The merchandise at issue consists of five different sets of electric lights,
which are sold only during the Halloween season.

Style numbers 79832—-F and 79836-F, contain electrical wire harnesses
possessing 50 and 100 sockets, respectively, with miniature purple-colored
light bulbs. They are designed for both indoor and outdoor use.

Style numbers 79831-F and 79835-F contain an electrical wire harness
possessing 50 and 100 sockets, respectively, with miniature orange-colored
light bulbs. They are also designed for both indoor and outdoor use.

Style number 79872, contains an electric wire harness possessing 25 C9
light bulbs for the illumination of black light.

In NY H80773, dated June 5, 2001, CBP classified all five light sets under
subheading 9405.40.8000, HTSUS, as: “other electric lamps and lighting
fittings: of base metal: other.”

ISSUE:

Whether the subject electric light sets should be classified under subhead-
ing 9504.40.80, HTSUS, as “other electric lamps,” or under subheading
9504.30, HTSUS, as “lighting sets of a kind used for Christmas trees”?

LAW AND ANALYSIS:

Classification under the Harmonized Tariff Schedule of the United States
(HTSUS) is made in accordance with the General Rules of Interpretation
(GRI). GRI 1 provides that the classification of goods shall be determined
according to the terms of the headings of the tariff schedule and any relative
Section or Chapter Notes. In the event that the goods cannot be classified
solely on the basis of GRI 1, and if the headings and legal notes do not
otherwise require, the remaining GRI may then be applied. GRI 6 requires
that the classification of goods in the subheadings of headings shall be
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determined according to the terms of those subheadings, any related sub-
heading notes and, mutatis mutandis, to GRIs 1 through 5.
The HTSUS provisions under consideration are as follows:

9405 Lamps and lighting fittings including searchlights and spotlights and
parts thereof, not elsewhere specified or included; illuminated signs,
illuminated nameplates and the like, having a permanently fixed
light source, and parts thereof not elsewhere specified or included:

9405.30.00 Lighting sets of a kind used for Christmas trees
9405.40 Other electric lamps and lighting fittings:
9405.40.80 Other

In examining the competing subheadings within heading 9405, HTSUS, we
note that subheading 9405.30.00, HT'SUS, is a “principal use” provision
within the meaning ascribed in Primal Lite v. United States, 15 F. Supp. 2d
915 (CIT 1998); aff’d 182 F. 3d 1362 (Fed. Cir. 1999). In Primal Lite, the court
concluded that because subheading 9405.30.00, HTSUS, is a principal use
provision, it is therefore subject to Additional U.S. Rule of Interpretation 1(a),
HTSUS, which states as follows:

a tariff classification controlled by use (other than actual use) is to be
determined in accordance with the use in the United States at, or imme-
diately prior to, the date of importation, of goods of that class or kind to
which the imported goods belong, and the controlling use is the principal
use.

The merchandise at issue in Primal Lite consisted of 14-foot long lengths of
wire set with 10 light bulbs and with two extra light bulbs attached. Plastic
shapes in the form of objects such as fruits, vegetables, hearts, rearing
horses, guitars and American flags were included to be fitted over the lights.
CBP originally classified the merchandise in subheading 9405.30, HTSUS,
but the court sided with the plaintiff, classifying it in subheading 9405.40,
HTSUS. See Primal Lite, 15 F. Supp. 2d 915, 916.

In addition, the Primal Lite court, in discussing principal use, held that “it
is the use of the class or kind of goods being imported that is controlling,
rather than the specific use to which the importation itself is put,” i.e., goods
need not be actually used in the same manner as the entire class or kind in
order to recognized as part of that class or kind. CBP has repeatedly upheld
this analysis by defining principal use as the use of the class or kind of the
merchandise at issue that exceeds any other use. See, e.g., HQ 964954, dated,
April 18, 2002, HQ 963264, dated May 4, 2001, HQ 963032, dated July 24,
2000 and HQ 083885, dated July 18, 1989. Therefore, to classify the subject
merchandise, it is necessary to determine whether it belongs to the class or
kind of goods that are recognized as being principally used for the decoration
of Christmas trees or for other purposes not necessarily relating to Christmas
trees.

Courts have provided several factors to apply when determining whether
merchandise falls within a particular class or kind of good. They include: (1)
the general physical characteristics of the merchandise; (2) the expectation of
the ultimate purchasers; (3) the channels of trade in which the merchandise
moves; (4) the environment of the sale (e.g. the manner in which the mer-
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chandise is advertised and displayed); (5) the usage of the merchandise; (6)
the economic practicality of so using the import; and (7) the recognition in the
trade of this use. See United States v. Carborundum Co., 63 CCPA 98, 102,
536 F.2d 373, 377 (1976), cert denied, 429 U.S. 979 (1976).

In NY H80773, CBP classified the subject merchandise under subheading
9405.40.80, HTSUS. Upon reconsideration, however, CBP notes first that the
subject merchandise is distinguishable from the merchandise at issue in
Primal Lite. There, the lights sets came with plastic coverings in the shape
of various figures such as fruits, vegetables, hearts, rearing horses, guitars
and American flags, and was classified under subheading 9405.40.80, HT-
SUS. Primal Lite, 22 C.I.T. 697. CBP rulings that have followed Primal Lite
in classifying light sets under subheading 9405.40.80, HTSUS, have done so
where the merchandise contains both light sets and similar plastic figures in
shapes such as ghosts and jack-o-lanterns. See, e.g., HQ 962770, dated
September 24, 1999; NY N025581, dated April 25, 2008.

In the present case, the subject merchandise contains electrical wire har-
nesses that incorporate 25, 50, or 100 orange and purple miniature light
bulbs. They are only sold during the Halloween season, but there is nothing
to distinguish them from other light sets that CBP has classified under
subheading 9405.30, HTSUS. Orange and purple lights, in themselves, are
not exclusive to Halloween, and consumers can use light sets such as the
subject merchandise as decoration during the Christmas season as well.
Although CBP recognizes that many consumers will likely purchase these
lights for use on objects other than Christmas trees, CBP believes that the
principal use of light sets of this type is for Christmas trees and notes that
substantially similar merchandise has repeatedly been classified under sub-
heading 9405.30.00, HTSUS. See, e.g., HQ 966882, dated March 10, 2004; NY
J89048, dated November 7, 2003, NY J83867, dated May 7, 2003; NY 185459,
dated September 12, 2002; NY 183664, dated July 17, 2002; NY 182126, dated
July 1, 2002; NY 183133, dated July 10, 2002; NY N027262, dated May 20,
2008.

In addition, four out of the five light sets at issue here are designated for
both indoor and outdoor use, but CBP has consistently held that the ability
to use these types of light sets outdoors is not a barrier to classification in
subheading 9405.30, HTSUS, when it was determined that they were of the
class or kind of merchandise that was principally used for decorating Christ-
mas trees. See, e.g., HQ967008 (“Because of this dual indoor and outdoor use,
as well as the statements regarding the potential for varied indoor use, it is
asserted the [subject merchandise] are not limited to decorating only Christ-
mas trees. Regarding this dual indoor and outdoor use, CBP does not believe
that this factor by itself is determinative for finding the lights at issue are
part of a class or kind of light that is principally used for decorative purposes
other than Christmas trees.”) See also HQ 966882; NY 183154, dated July 17,
2002; NY 183156, dated July 17, 2002; NY J89048; NY 183157, dated July 10,
2002; NY 182127, dated July 1, 2002; and NY 182362, dated July 1, 2002. As
a result, CBP finds that Seasonal Specialties’ electric light sets are classified
under subheading 9405.30.00, HTSUS.
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HOLDING:

Under the authority of GRI 1, the electric light sets from China are pro-
vided for in subheading 9405.30.00, HTSUS. The applicable duty rate is 8%
ad valorem.

Duty rates are provided for your convenience and are subject to change.
The text of the most recent HTSUS and the accompanying duty rates are
provided on the internet at www.usitc.gov/tata/hts/.

EFFECT ON OTHER RULINGS:

NY H807735, dated June 5, 2001, is REVOKED.
Sincerely,
MyrLes B. Harmon,
Director
Commercial and Trade Facilitation Division
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[ATTACHMENT J]

HQ H070673
CLA-2 OT:RR:CTF:TCM HO070673 TNA
CATEGORY: Classification
TARIFF NO.: 9405.30.00
MicHELLE ANGELINA
ExPEDITERS INTERNATIONAL OF WASHINGTON, INC.
870 ASHLAND AVENUE
Forcrorr, PA 19032

RE: Revocation of NY 188935; Classification of an electric Halloween light set
from China

Dear Ms. ANGELINA:

This letter is in reference to New York Ruling Letter (“NY”) 188935, issued
to Expediters International of Washington (“Expediters International”) on
December 9, 2002, concerning the tariff classification of an electric Halloween
light set from China. In that ruling, U.S. Customs and Border Protection
(“CBP”) classified the merchandise under subheading 9405.40.8000, Harmo-
nized Tariff Schedule of the United States (“HTSUS”), as other electric lamps
and lighting fittings: of base metal. We have reviewed NY 188935 and found
it to be in error. For the reasons set forth below, we hereby revoke NY
188935.

FACTS:

The merchandise at issue is an electric light set called “Pumpkin-Colored
Halloweenies.” It consists of an electric black wire harness that measures
about 20 feet in length and incorporates 80 miniature orange light bulbs and
an eight-function control box.

In NY 188935, CBP classified the light sets under subheading
9405.40.8000, HTSUS, as: “other electric lamps and lighting fittings: of base
metal: other.”

ISSUE:

Whether the “Pumpkin-Colored Halloweenies” are classified under head-
ing 9405.40.80, HTSUS, as “other electric lamps,” or under heading 9405.30,
HTSUS, as “lighting sets of a kind used for Christmas trees”?

LAW AND ANALYSIS:

Classification under the Harmonized Tariff Schedule of the United States
Annotated (HTSUSA) is made in accordance with the General Rules of
Interpretation (GRI). GRI 1 provides that the classification of goods shall be
determined according to the terms of the headings of the tariff schedule and
any relative Section or Chapter Notes. In the event that the goods cannot be
classified solely on the basis of GRI 1, and if the headings and legal notes do
not otherwise require, the remaining GRI may then be applied. GRI 6
requires that the classification of goods in the subheadings of headings shall
be determined according to the terms of those subheadings, any related
subheading notes and, mutatis mutandis, to GRIs 1 through 5.
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The HTSUS provisions under consideration are as follows:

9405 Lamps and lighting fittings including searchlights and spotlights and
parts thereof, not elsewhere specified or included; illuminated signs,
1lluminated nameplates and the like, having a permanently fixed
light source, and parts thereof not elsewhere specified or included:

9405.30.00 Lighting sets of a kind used for Christmas trees
9405.40 Other electric lamps and lighting fittings:

Of base metal:
9405.40.80 Other

In examining the competing subheadings within heading 9405, HTSUS, we
note that subheading 9405.30.00, HTSUS, is a “principal use” provision
within the meaning ascribed in Primal Lite v. United States, 15 F. Supp. 2d
915 (CIT 1998); aft’d 182 F. 3d 1362 (Fed. Cir. 1999). In Primal Lite, the court
concluded that because subheading 9405.30.00, HTSUS, is a principal use
provision, it is therefore subject to Additional U.S. Rule of Interpretation 1(a),
HTSUS, which states as follows:

a tariff classification controlled by use (other than actual use) is to be
determined in accordance with the use in the United States at, or imme-
diately prior to, the date of importation, of goods of that class or kind to
which the imported goods belong, and the controlling use is the principal
use.

The merchandise at issue in Primal Lite consisted of 14-foot long lengths of
wire set with 10 light bulbs and with two extra light bulbs attached. Plastic
shapes in the form of objects such as fruits, vegetables, hearts, rearing
horses, guitars and American flags were included to be fitted over the lights.
CBP originally classified the merchandise in subheading 9405.30, HTSUS,
but the court sided with the plaintiff, classifying it in subheading 9405.40,
HTSUS. See Primal Lite, 15 F. Supp. 2d 915, 916.

Additionally, the Primal Lite court, in discussing principal use, held that “it
is the use of the class or kind of goods being imported that is controlling,
rather than the specific use to which the importation itself is put,” i.e. goods
need not be actually used in the same manner as the entire class or kind in
order to recognized as part of that class or kind. CBP has repeatedly upheld
this analysis by defining principal use as the use of the class or kind of the
merchandise at issue that exceeds any other use. See, e.g., HQ 964954, dated,
April 18, 2002, HQ 963264, dated May 4, 2001, HQ 963032, dated July 24,
2000, and HQ 083885, dated July 18, 1989. Therefore, to classify the subject
merchandise, it is necessary to determine whether it belongs to the class or
kind of goods that are recognized as being principally used for the decoration
of Christmas trees or for other purposes not necessarily relating to Christmas
trees.

Courts have provided several factors to apply when determining whether
merchandise falls within a particular class or kind of good. They include: (1)
the general physical characteristics of the merchandise; (2) the expectation of
the ultimate purchasers; (3) the channels of trade in which the merchandise
moves; (4) the environment of the sale (e.g. the manner in which the mer-
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chandise is advertised and displayed); (5) the usage of the merchandise; (6)
the economic practicality of so using the import; and (7) the recognition in the
trade of this use. See United States v. Carborundum Co., 63 CCPA 98, 102,
536 F.2d 373, 377 (1976), cert denied, 429 U.S. 979 (1976).

In NY 188935, CBP classified the subject merchandise under subheading
9405.40.80, HTSUS. Upon reconsideration, however, CBP notes first that the
subject merchandise, although it is called a “Halloween light set,” is distin-
guishable from the merchandise at issue in Primal Lite. There, the lights
sets came with plastic coverings in the shape of various figures such as fruits,
vegetables, hearts, rearing horses, guitars and American flags, and was
classified under subheading 9405.40.80, HTSUS. Primal Lite, 22 C.1.T. 697.
CBP rulings that have followed Primal Lite in classifying light sets under
subheading 9405.40.80, HTSUS, have done so where the merchandise con-
tains both light sets and similar plastic figures in shapes such as ghosts and
jack-o-lanterns. See, e.g., HQ 962770, dated September 24, 1999; NY
N025581, dated April 25, 2008.

In the present case, by contrast, the subject merchandise lacks the plastic
shapes discussed above. Instead, it has an electrical black wire harness that
is 20 feet long and incorporates 80 orange miniature light bulbs. There is
nothing to distinguish it from other light sets that CBP has classified under
subheading 9405.30, HTSUS. Orange lights, in themselves, are not exclusive
to Halloween, and consumers can use light sets such as the subject merchan-
dise as decoration during the Christmas season. Although CBP recognizes
that many consumers may purchase these lights for use on objects other than
Christmas trees, CBP believes that the principal use of light sets of this type
is for Christmas trees and notes that substantially similar merchandise has
repeatedly been classified under subheading 9405.30.00, HTSUS. See,
e.g. . HQ 966882, dated March 10, 2004; HQ 966962, dated February 9, 2005;
HQ 967008, dated June 29, 2004; HQ 967408, dated February 9, 2005; NY
J89048, dated November 7, 2003; NY J83867, dated May 7, 2003, NY 185459,
dated September 12, 2002; NY 183664, dated July 17, 2002; NY 182126, dated
July 1, 2002; NY 183133, dated July 10, 2002; and NY N027262, dated May
20, 2008. As a result, CBP finds that the Pumpkin-Colored Halloweenies are
classifiable under subheading 9405.30.00, HTSUS.

HOLDING:

Under the authority of GRI 1, the light set from China is classified in
subheading 9405.30.00, HTSUS. The applicable duty rate is 8% ad valorem.

Duty rates are provided for your convenience and are subject to change.
The text of the most recent HTSUS and the accompanying duty rates are
provided on the internet at www.usitc.gov/tata/hts/.

EFFECT ON OTHER RULINGS:

NY 188935, dated December 9, 2002, is REVOKED.
Sincerely,
MyLes B. Harmon,
Director
Commercial and Trade Facilitation Division
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PROPOSED MODIFICATION OF A RULING LETTER AND
PROPOSED REVOCATION OF TREATMENT RELATING TO
THE TARIFF CLASSIFICATION OF CERTAIN TENTS

AGENCY: U.S. Customs and Border Protection; Department of
Homeland Security.

ACTION: Notice of proposed modification of a ruling letter and pro-
posed revocation of treatment relating to the tariff classification of
tents.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C.
§1625 (c)), as amended by section 623 of Title VI (Customs Modern-
ization) of the North American Free Trade Agreement Implementa-
tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises inter-
ested parties that CPB is proposing to modify a ruling letter
concerning the tariff classification of tents. Similarly, CBP proposes
to revoke any treatment previously accorded by CBP to substantially
identical transactions. Comments are invited on the correctness of
the proposed actions.

DATES: Comments must be received on or before July 9, 2010.

ADDRESSES: Written comments are to be addressed to the U.S.
Customs and Border Protection, Office of International Trade,
Regulations & Rulings, Attention: Trade and Commercial
Regulations Branch, 799 9th Street, N.W., 5th Floor, Washington,
D.C. 20229-1179. Submitted comments may be inspected at the
address stated above during regular business hours. Arrangements
to inspect submitted comments should be made in advance by
calling Mr. Joseph Clark at (202) 325-0118.

FOR FURTHER INFORMATION CONTACT: Albena Peters,
Penalties Branch: (202) 325-0321.

SUPPLEMENTARY INFORMATION:

Background

On December 8, 1993, Title VI, (Customs Modernization), of the
North American Free Trade Agreement Implementation Act (Pub. L.
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective.
Title VI amended many sections of the Tariff Act of 1930, as amended,
and related laws. Two new concepts which emerge from the law are
“informed compliance ” and “shared responsibility.” These con-
cepts are premised on the idea that in order to maximize voluntary
compliance with customs laws and regulations, the trade community
needs to be clearly and completely informed of its legal obligations.
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Accordingly, the law imposes a greater obligation on CBP to provide
the public with improved information concerning the trade commu-
nity’s responsibilities and rights under the customs and related laws.
In addition, both the trade and CBP share responsibility in carrying
out import requirements. For example, under section 484 of the
Tariff Act of 1930, as amended (19 U.S.C. §1484), the importer of
record is responsible for using reasonable care to enter, classify and
value imported merchandise, and to provide any other information
necessary to enable CBP to properly assess duties, collect accurate
statistics and determine whether any other applicable legal require-
ment is met.

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C.
§1625(c)(1)), as amended by section 623 of Title VI, this notice advises
interested parties that CBP is proposing to modify one ruling letter
pertaining to the tariff classification of tents. Although in this notice,
CBP is specifically referring to New York Ruling Letter (NY)
N035900, dated August 20, 2008 (Attachment A), this notice covers
any rulings on this merchandise which may exist but have not been
specifically identified. Any party who has received an interpretive
ruling or decision (i.e., a ruling letter, internal advice memorandum
or decision or protest review decision) on the merchandise subject to
this notice should advise CBP during the notice period.

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19
U.S.C. §1625(c)(2)), as amended by section 623 of Title VI, CBP is
proposing to revoke any treatment previously accorded by CBP to
substantially identical transactions. Any person involved in substan-
tially identical transactions should advise CBP during this notice
period. An importer’s failure to advise CBP of substantially identical
transactions or of a specific ruling not identified in this notice may
raise issues of reasonable care on the part of the importer or its
agents for importations of merchandise subsequent to the effective
date of the final decision on this notice.

In NY N035900, CBP determined in relevant part that tents, made
of 50% cotton and 50% polyester, are classified under subheading
6306.22.9030, HTSUS. It is now CBP’s position that the tents are
classified under subheading 6306.29.1100, HTSUS.

Pursuant to 19 U.S.C. §1625(c)(1), CBP is proposing to modify NY
NO035900, and any other ruling not specifically identified, to reflect
the tariff classification of the subject merchandise according to the
analysis contained in proposed Headquarters Ruling Letter (HQ)
HO043009, set forth as Attachment B to this notice.

Additionally, pursuant to 19 U.S.C. §1625(c)(2), CBP is proposing to
revoke any treatment previously accorded by CBP to substantially
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identical transactions. Before taking this action, consideration will
be given to any written comments timely received.
Dated: May 25, 2010
GaiL A. HamrLL
for

MyLEs B. HarMON,
Director
Commercial and Trade Facilitation Division

Attachments
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[ATTACHMENT A]

N035900
August 20, 2008
CLA-2-63:0T:RR:NC:N3:351
CATEGORY: Classification
TARIFF NO.: 6306.22.9030, 6307.90.9889
Denise DieBoLD
D & L CHB, LLC
1500 Mipway Court, W201
Erx Grove ViLLace, IL 60007

RE: The tariff classification of canvas tents and screens from Australia

Dear Ms. DieBoLD:

In your letter dated July 30, 2008, you requested a tariff classification
ruling on behalf of your client, Bushwakka Australia, of Australia.

The items in question are identified as canvas tents and screens. The only
sample submitted was a piece of the textile fabric that is used in the con-
struction of these items. You state that it is 50% polyester and 50% cotton.

You submitted pictures of the tents, which the website refers to as swags.
They are used for sleeping purposes. Sizes are not given, but they are for one
or two people to lie down and sleep in; there is no room to sit up if the top is
zipped. They roll up like a sleeping bag. Each tent has a collapsible metal
frame, stakes, and ropes. The one-person tent, called the Lite-Rider, requires
a padded bottom layer such as an air mattress; the two-person tents (Roy-I-
dual and Trav-ler) have padded bottoms.

Due to the fact that the tents are to be constructed of a 50/50 blend of fibers,
they are classified using Note 2(A) to Section XI, Harmonized Tariff Schedule
of the United States (HT'SUS), and Subheading Note 2(A). The tents will be
classified as if they consisted wholly of that one textile material which is
covered by the heading which occurs last in numerical order among those
which equally merit consideration. Even a slight change in the fiber content
may result in a change of classification. The tents may be subject to Customs
laboratory analysis at the time of importation, and if the fabric is other than
a 50/50 blend it may be reclassified by Customs at that time.

The applicable subheading for the tents will be 6306.22.9030, HTSUS,
which provides for tents, of synthetic fibers, other, other. The rate of duty will
be 8.8% ad valorem.

You submitted a picture of the screen. You state that the screen can be used
for any exterior application such as privacy or protection from the elements.
It has a metal frame and appears to roll up like a window shade. It is not
essential for camping, not typically associated with goods used in camping,
nor specially designed for camping. In addition, the screen has uses other
than camping, such as in a garden or yard, as it is shown in the picture.

The applicable subheading for the canvas screens will be 6307.90.9889,
HTSUS, which provides for other made up textile articles, other. The rate of
duty will be 7% ad valorem.

Duty rates are provided for your convenience and are subject to change.
The text of the most recent HTSUS and the accompanying duty rates are
provided on World Wide Web at http://www.usitc.gov/tata/hts/.

This ruling is being issued under the provisions of Part 177 of the Customs
Regulations (19 C.F.R. 177).
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A copy of the ruling or the control number indicated above should be
provided with the entry documents filed at the time this merchandise is
imported. If you have any questions regarding the ruling, contact National
Import Specialist Mitchel Bayer at (646) 733-3102.

Sincerely,

RoeerT B. SWIERUPSKI
Director
National Commodity Specialist Division
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[ATTACHMENT B]

HQ H043009
CLA-2 OT:RR:CTF:TCM H043009 AP
CATEGORY: Classification
TARIFF NO.: 6306.29.1100
Ms. Lisa McGowaN
SeNIOR LicEnsEp Customs BrROKER
47 LamBeck DRIVE, TULLAMARINE
Vicroria 3043 AUSTRALIA

RE: Modification of NY N035900; Classification of tents

Dear Ms. McGowan:

This is in response to your letter dated October 7, 2008, in which you
requested that U.S. Customs and Border Protection (“CBP”) reconsider New
York Ruling Letter (“NY”) N035900, issued to you on August 20, 2008, with
respect to the classification of tents under the Harmonized Tariff Schedule of
the United States Annotated (‘HTSUSA”).! In NY N035900, we determined,
in relevant part, that tents made of 50% polyester and 50% cotton were
classified under subheading 6306.22.9030, HTSUSA, as tents of synthetic
fibers. CBP has determined that NY N035900 is incorrect as it applies to the
classification of the tents. Therefore, this ruling modifies NY N035900.

The items at issue are identified as canvas tents, which are constructed of
a blend of 50% cotton and 50% polyester fibers.

ISSUE:

Whether tents constructed of a 50/50 blend of cotton/polyester are classi-
fiable under subheading 6306.22.9030, HTSUSA, as “Tents: Of synthetic
fibers: Other: Other” or under subheading 6306.29.1100, HTSUSA, as “Tents:
Of other textile materials: Of cotton.”

LAW AND ANALYSIS:

Classification under the HTSUSA is governed by the General Rules of
Interpretation (“GRIs”), which need to be applied in numerical order. GRI 1
provides that the classification of goods shall be determined according to the
terms of the headings of the tariff schedule and any relative section or
chapter notes. The provisions at issue are the following:

6306 Tarpaulins, awnings and sunblinds; tents; sails for boats, sail-
boards or landcraft; camping goods:
Tents:
6306.22 Of synthetic fibers:
Ed & ES
6306.22.90 Other .....
ES £ &
6306.22.9030 Other .....

! The classification of the canvas screens is not at issue herein.
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6306.29 Of other textile materials:
6306.29.1100 Of cotton .....

There is no dispute that the tents are classified in heading 6306, HTSUSA.
At issue is the proper 6-digit subheading. GRI 6 states:
For legal purposes, the classification of goods in the subheadings of a
heading shall be determined according to the terms of those subheadings
and any related subheading notes and, mutatis mutandis, to the above
rules, on the understanding that only subheadings at the same level are
comparable. For the purposes of this rule, the relative section, chapter
and subchapter notes also apply, unless the context otherwise requires.

Subheading Note 2 to Section XI provides, in relevant part, as follows:
(A) Products of Chapters 56 to 63 containing two or more textile materials
are to be regarded as consisting wholly of that textile material which
would be selected under note 22 to this section for the classification of a
product of chapters 50 to 55 or of heading 5809 consisting of the same
textile materials.

(B) For the application of this rule:

(a) Where appropriate, only the part which determines the
classification under general interpretative rule 3 shall be
taken into account.

* * %

In the instant case, you state the tents are construed of a 50/50 blend of
polyester/cotton fibers. The subheading, which occurs last in numerical order
among those which equally merit consideration, is subheading 6306.29.1100,
HTSUSA. Please note that even a slight change in the fiber content may
result in a change of classification, which could affect the duty rate. Further,
the 50/50 blend may be subject to CBP laboratory analysis at the time of
importation, and if the fabric is other than a 50/50 blend, the tents may be
reclassified by CBP at that time.

HOLDING:

Pursuant to GRI 6 and Subheading Note 2(A) to Section XI, HTSUSA, the
tents are classified in heading 6306, HTSUSA. Specifically, they are classi-
fied in subheading 6306.29.1100, HTSUSA, which provides for “Tents: Of
other textile materials: Of cotton.” The general, column one applicable rate
of duty is 8 percent ad valorem.

EFFECT ON OTHER RULINGS:
NY N035900, dated August 20, 2008, is modified.

2 Note 2(A) to Section XI (which includes Chapter 63), HTSUSA, states:

Goods classifiable in chapters 50 to 55 or in heading 5809 or 5902 and of a mixture of two
or more textile materials are to be classified as if consisting wholly of that one textile
material which predominates by weight over each other single textile material.

When no one textile material predominates by weight, the goods are to be classified as if
consisting wholly of that one textile material which is covered by the heading which occurs
last in numerical order among those which equally merit consideration.
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MyLes B. Harmon,
Director
Commercial and Trade Facilitation Division

e ——

PROPOSED MODIFICATION OF A RULING LETTER AND
PROPOSED REVOCATION OF TREATMENT RELATING TO
THE TARIFF CLASSIFICATION OF BBQ SHAKE
SEASONING

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of proposed modification of a ruling letter and pro-
posed revocation of treatment relating to the tariff classification of
BBQ Shake seasoning.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C.
§1625 (c)), as amended by section 623 of Title VI (Customs Modern-
ization) of the North American Free Trade Agreement Implementa-
tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises inter-
ested parties that CPB intends to modify a ruling concerning the
tariff classification of BBQ Shake seasoning. Similarly, CBP intends
to revoke any treatment previously accorded by CBP to substantially
identical transactions. Comments are invited on the correctness of
the proposed actions.

DATES: Comments must be received on or before July 9, 2010.

ADDRESSES: Written comments are to be addressed to the U.S.
Customs and Border Protection, Office of International Trade,
Regulations & Rulings, Attention: Trade and Commercial
Regulations Branch, 799 9th Street, N.W., 5th Floor, Washington,
D.C. 20229-1179. Submitted comments may be inspected at the
address stated above during regular business hours. Arrangements
to inspect submitted comments should be made in advance by
calling Mr. Joseph Clark at (202) 325-0118.

FOR FURTHER INFORMATION CONTACT: Alaina Van Horn,
Intellectual Property Rights and Restricted Merchandise Branch:
(202) 325-0083.

SUPPLEMENTARY INFORMATION:

Background

On December 8, 1993, Title VI, (Customs Modernization), of the
North American Free Trade Agreement Implementation Act (Pub. L.
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective.
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Title VI amended many sections of the Tariff Act of 1930, as amended,
and related laws. Two new concepts which emerge from the law are
“informed compliance ” and “shared responsibility.” These con-
cepts are premised on the idea that in order to maximize voluntary
compliance with customs laws and regulations, the trade community
needs to be clearly and completely informed of its legal obligations.
Accordingly, the law imposes a greater obligation on CBP to provide
the public with improved information concerning the trade commu-
nity’s responsibilities and rights under the customs and related laws.
In addition, both the trade and CBP share responsibility in carrying
out import requirements. For example, under section 484 of the
Tariff Act of 1930, as amended (19 U.S.C. §1484), the importer of
record is responsible for using reasonable care to enter, classify and
value imported merchandise, and to provide any other information
necessary to enable CBP to properly assess duties, collect accurate
statistics and determine whether any other applicable legal require-
ment is met.

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C.
§1625(c)(1)), as amended by section 623 of Title VI, this notice advises
interested parties that CBP is proposing to modify one ruling letter
pertaining to the tariff classification of BBQ Shake seasoning. Al-
though in this notice CBP is specifically referring to New York Ruling
Letter (NY) NY M83880, dated June 28, 2006 (Attachment A), this
notice covers any rulings on this merchandise which may exist but
have not been specifically identified. CBP has undertaken reasonable
efforts to search existing databases for rulings in addition to the one
identified. No further rulings have been found. Any party who has
received an interpretive ruling or decision (i.e., a ruling letter, inter-
nal advice memorandum or decision or protest review decision) on the
merchandise subject to this notice should advise CBP during the
notice period.

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19
U.S.C. §1625(c)(2)), as amended by section 623 of Title VI, CBP is
proposing to revoke any treatment previously accorded by CBP to
substantially identical transactions. Any person involved in substan-
tially identical transactions should advise CBP during this notice
period. An importer’s failure to advise CBP of substantially identical
transactions or of a specific ruling not identified in this notice may
raise issues of reasonable care on the part of the importer or its
agents for importations of merchandise subsequent to the effective
date of the final decision on this notice.

In NY M83880, CBP determined that BBQ Shake seasoning from
China composed of 30 percent sugar, 20 percent paprika, 10 percent
red chili flake, 5 percent black pepper corn, 5 percent mustard seed,
and less than 1 percent coloring was classified under subheading
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2103.90.8000, HTSUS, as “mixed condiments and mixed seasonings .
.. other ... other. .. other.” It is now CBP’s position that the BBQ
Shake seasoning is classified under subheading 2103.90.7400 and
2103.90.7800, HTSUS, the in- and over-quota provisions for mixed
condiments and mixed seasonings described in additional U.S. note 3
to chapter 21.

Pursuant to 19 U.S.C. §1625(c)(1), CBP is proposing to modify NY
M83880, and any other ruling not specifically identified, to reflect the
tariff classification of the subject merchandise according to the analy-
sis contained in proposed Headquarters Ruling Letter (HQ) H030205,
set forth as Attachment B to this notice. Additionally, pursuant to 19
U.S.C. §1625(c)(2), CBP is proposing to revoke any treatment previ-
ously accorded by CBP to substantially identical transactions. Before
taking this action, consideration will be given to any written com-
ments timely received.

Dated: May 25, 2010
GaiL A. HamrLn
for
MyLEs B. HarmoN,

Director
Commercial and Trade Facilitation Division

Attachments
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[ATTACHMENT A]

NY M83880
June 28, 2006
CLA-2-21:RR:NC:2:228 M83880
CATEGORY: Classification
TARIFF NO.: 2103.90.8000, 2103.90.9091, 7323.99.9060, 7615.19.7060
MR. SHACHAR GAT
SuonreLD’s USA, Inc.
3100 S. SusaN STREET
Santa Ana, CA 92704

RE: The tariff classification of a bottle of marinade, two metal shakers
containing seasoning, and a metal rack from China.

DearR MR. Gar:

In your letters dated April 12, 2006, and May 8, 2006, you requested a tariff
classification ruling.

A sample and pictorial literature were submitted with your first letter.
Ingredients breakdowns accompanied your second letter. The sample was
examined and disposed of. Item no. BBQ-218995 is comprised of a 250 ml
bottle of BBQ Marinade sauce, two small metal shakers containing BBQ
Shake, and a metal rack. The BBQ Shake seasoning is a dry mix consisting
of 30 percent salt, 30 percent sugar, 20 percent paprika, 10 percent red chili
flake, 5 percent black pepper corn, 5 percent mustard seed, and less than one
percent coloring, put up in a metalized pouch. The pouch containing season-
ing is placed into an aluminum shaker measuring 3 inches tall, 2-1/2 inches
in diameter, with a perforated lift-off cap, and an aluminum handle. The
BBQ Marinade is a thick liquid consisting of 57.2 percent water, 18 percent
tomato paste, 7.4 percent white distilled vinegar, 3 percent corn starch, 3
percent dextrose, 2.8 percent sugar, 2.5 percent salt, 2.4 percent canola oil,
1.75 percent spices, and less than one percent each of caramel color, mustard
paste, xanthan gum, citric acid, soy sauce, and smoke flavor. The marinade
is put up in a 250-ml bottle measuring 9 inches tall. The bottle of marinade
and two filled shakers are contained in a steel wire rack.

The applicable tariff provision for the BBQ Shake seasoning will be
2103.90.8000, Harmonized Tariff Schedule of the United States (HTSUS),
which provides for mixed condiments and mixed seasonings...
other...other...other. The rate of duty will be 6.4 percent ad valorem.

The applicable subheading for the BBQ Marinade will be 2103.90.9091,
HTSUS, which provides for sauces and preparations therefor...
other...other...other. The rate of duty will be 6.4 percent.

The applicable subheading for the rack will be 7323.99.9060, HTSUS,
which provides for table, kitchen or other household articles and parts
thereof, of iron or steel...other... other...not coated or plated with precious
metal...other...other... other. The rate of duty will be 3.4 percent ad valo-
rem.

The applicable subheading for the aluminum shakers will be 7615.19.7060,
HTSUS, which provides for table, kitchen or other household articles and
parts thereof, of aluminum...other...cooking and kitchenware...not enameled
or glazed and not containing nonstick interior finishes...other...other. The
general rate of duty will be 3.1 percent ad valorem.
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Duty rates are provided for your convenience and are subject to change.
The text of the most recent HTSUS and the accompanying duty rates are
provided on World Wide Web at http://www.usitc.gov/tata/hts/.

Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), pro-
vides, in general, that all articles of foreign origin imported into the United
States must be legibly, conspicuously, and permanently marked to indicate
the English name of the country of origin to an ultimate purchaser in the
United States. The implementing regulations to 19 U.S.C. 1304 are set forth
in Part 134, Customs Regulations (CFR Part 134). The sample you have
submitted does not appear to be properly marked with the country of origin.
You may wish to discuss the matter of country of origin marking with the
Customs import specialist at the proposed port of entry.

This merchandise is subject to The Public Health Security and Bioterror-
ism Preparedness and Response Act of 2002 (The Bioterrorism Act), which is
regulated by the Food and Drug Administration (FDA). Information on the
Bioterrorism Act can be obtained by calling FDA at telephone number (301)
575-0156, or at the Web site www.fda.gov/oc/bioterrorism/bioact.html.

This ruling is being issued under the provisions of Part 177 of the Customs
Regulations (19 C.F.R. 177).

A copy of the ruling or the control number indicated above should be
provided with the entry documents filed at the time this merchandise is
imported. If you have any questions regarding the ruling, contact National
Import Specialist Stanley Hopard at 646-733-3029.

Sincerely,

RoeerT B. SWIERUPSKI
Director,
National Commodity Specialist Division
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[ATTACHMENT B]

HQ H030205
CLA-2 OT:RR:CTFD:TCM HO030205 AvH
CATEGORY: CLASSIFICATION
TARIFF NO.:
MR. SuacHAR GAT
SHonFELD’S USA, INc.
3100 S. SusaN STREET
Santa Ana, CA 92704

RE: Classification of BBQ Shake Seasoning from China; Modification of NY
M83880

Dear MR. Gat:

This letter is to inform you that U.S. Customs and Border Protection (CBP)
has reconsidered New York Ruling letter (NY) M83880, issued to you on June
28, 2006. In NY M83880, we determined that BBQ Shake seasoning was
classified under subheading 2103.90.8000, of the Harmonized Tariff Schedule
of the United States (HTSUS), as “mixed condiments and mixed seasonings

. other . . . other . . . other.” CBP has determined that NY M83880 is
incorrect.

FACTS:

NY M83880 concerned item no. BBQ-218995, which was comprised of a 250
ml bottle of BBQ Marinade sauce, two small metal shakers containing a BBQ
Shake seasoning, and a metal rack. However, only the BBQ Shake seasoning
is at issue in this reconsideration.

The BBQ Shake seasoning was described in NY M83880 as follows:

The BBQ Shake seasoning is a dry mix consisting of 30 percent salt, 30
percent sugar, 20 percent paprika, 10 percent red chili flake, 5 percent
black pepper corn, 5 percent mustard seed, and less than 1 percent
coloring, put up in a metalized pouch.

ISSUE:

Is the BBQ Shake seasoning classifiable under subheading 2103.90.8000,
HTSUS, or subheading 2103.90.7400 and 2103.90.7800, the in- and over-
quota provisions for mixed condiments and mixed seasonings described in
additional U.S. note 3 to chapter 21?

LAW AND ANALYSIS:

Classifications under the HTSUS is made in accordance with the General
Rules of Interpretation (GRIs). GRI 1 provides that the classification of goods
shall be determined according to the terms of the headings of the tariff
schedule at any relative section or chapter notes. In the event that the goods
cannot be classified solely on the basis of GRI 1, and if the headings and legal
notes do not otherwise require, the remaining GRI may then be applied.

The Harmonized Commodity Description and Coding System Explanatory
Notes (EN’s) represent the official interpretation of the Harmonized System
at the international level (for the 4 digit headings and the 6 digit subhead-
ings) and facilitate classification under the HTSUS by offering guidance in
understanding the scope of the headings and GRI. The EN’s, although not
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dispositive or legally binding, provide a commentary on the scope of each
heading of the HTSUS, and are generally indicative of the proper interpre-
tation of these headings.

The HTSUS provisions under consideration in this case are as follows:

2103 Sauces and preparations therefore; mixed condiments and mixed sea-
sonings; mustard flour and meal and prepared mustard:
£ & ES
2103.90 Other:
£ £ ES
Other:

Mixed condiments and mixed seasonings:
Mixed condiments and mixed seasonings de-
scribed in additional U.S. note 3 to this chapter

* * *

2103.90.74 Described in additional U.S. note
4 to this chapter and entered pursuant to
its provisions

2103.90.78 Other

2103.90.80 Other

The subject BBQ Shake seasoning was originally classified under subhead-
ing 2103.90.8000, HTSUS, as “mixed condiments and mixed seasonings . . .
other . .. other. .. other.” Subheading 2103.90.7400 is the in-quota provision
and 2103.90.7800 is the over-quota provisions for mixed condiments and
mixed seasonings described in additional U.S. note 3 to chapter 21. This
means that if the goods meet the description provided for in note 3, the goods
will be classified in 2103.90.7400 or 2103.90.7800, depending on whether the
quota provided for in additional note 4 has been filled. Additional U.S. note
3 describes “mixed condiments and mixed seasonings” as

. . articles containing over 10 percent by dry weight of sugars derived
from sugar cane or sugar beets, whether or not mixed with other ingre-
dients, except (a) articles not principally of crystalline structure or not in
dry amorphous form, prepared for marketing to the ultimate consumer in
the identical form and package in which imported . . .

The BBQ Shake seasoning meets the description provided for in additional
U.S. note 3. It is a mixed condiment or seasoning containing over 10 percent
by dry weight of cane or beet sugar, and although prepared for marketing to
the ultimate consumer (i.e. retail packed), the seasoning is in powder or
granular state. The “retail packing” exception provided for in the note is
directed to products not in dry amorphous form.

Goods are to be classified under the heading that most specifically de-
scribes them. Subheadings 2103.90.7400 and 2103.90.7800 more specifically
describe the BBQ Shake seasoning than 2103.90.8000, which provides for
“other” mixed condiments and seasonings. Accordingly, the applicable sub-
heading for this product is 2103.90.7400 and 2103.90.7800, the in- and
over-quota provisions for mixed condiments and mixed seasonings described
in additional U.S. note 3 to chapter 21.
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HOLDING:

Pursuant to GRI 1, the BBQ Shake seasoning is classified in subheading
2103.90.7400 and 2103.90.7800, HTSUS, which provide for the in- and over-
quota provisions for mixed condiments and mixed seasonings described in
additional U.S. note 3 to chapter 21. The general column one duty rate is 7.5
percent ad valorem.

Duty rates are provided for your convenience and are subject to change.
The text of the most recent HTSUS and the accompanying duty rates are
provided for on the World Wide Web at Attp:/ /www.usitc.gov /tata/hts/ .

EFFECT ON OTHER RULINGS:

NY M83880, dated June 23, 2006, is hereby modified.
Sincerely,

MyLEs HARMON,
Director
Commercial Rulings Division

—
GENERAL NOTICE

19 CFR PART 177

Proposed Revocation of a Ruling Letter and Revocation of
Treatment Relating to Classification of Mixed Xylidines
(CAS 1300-73-8)

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of proposed revocation of a ruling letter and pro-
posed revocation of treatment relating to the classification of mixed
xylidines (CAS 1300-73-8).

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C.
1625 (c)), as amended by section 623 of Title VI (Customs Modern-
ization) of the North American Free Trade Agreement Implementa-
tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises inter-
ested parties that Customs and Border Protection (“CPB”) is
proposing to revoke a ruling concerning the classification of mixed
xylidines (CAS 1300-73-8), under the Harmonized Tariff Schedule of
the United States (HTSUS). Similarly, CPB is proposing to revoke
any treatment previously accorded by CPB to substantially identical
transactions. Comments are invited on the correctness of the pro-
posed actions.

DATES: Comments must be received on or before July 9, 2010.
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ADDRESSES: Written comments are to be addressed to U.S.
Customs and Border Protection, Office of International
Trade—Regulation and Rulings, Attn: Mr. Joseph Clark, 799 9th
Street N.W. -5th Floor, Washington D.C. 20229-1179. Comments
submitted may be inspected at 799 9th St. N.W. during regular
business hours. Arrangements to inspect submitted comments
should be made in advance by calling Mr. Joseph Clark at (202)
325-0118.

FOR FURTHER INFORMATION CONTACT: Allyson
Mattanah, Tariff Classification and Marking Branch (202)
325-0029.

SUPPLEMENTARY INFORMATION:
Background

On December 8, 1993, Title VI (CBP Modernization), of the North
American Free Trade Agreement Implementation Act (Pub. L.
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective.
Title VI amended many sections of the Tariff Act of 1930, as amended,
and related laws. Two new concepts which emerge from the law are
“informed compliance” and “shared responsibility.” These con-
cepts are premised on the idea that in order to maximize voluntary
compliance with customs laws and regulations, the trade community
needs to be clearly and completely informed of its legal obligations.
Accordingly, the law imposes a greater obligation on CBP to provide
the public with improved information concerning the trade commu-
nity’s responsibilities and rights under the customs and related laws.
In addition, both the trade and CBP share responsibility in carrying
out import requirements. For example, under section 484 of the
Tariff Act of 1930, as amended (19 U.S.C. §1484), the importer of
record is responsible for using reasonable care to enter, classify and
value imported merchandise, and to provide any other information
necessary to enable CBP to properly assess duties, collect accurate
statistics and determine whether any other applicable legal require-
ment is met.

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625
(c)(1)), as amended by section 623 of Title VI (Customs Moderniza-
tion) of the North American Free Trade Agreement Implementation
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested
parties that CBP proposes to revoke a ruling pertaining to the clas-
sification of mixed xylidines (CAS 1300-73-8). Although in this
notice CBP is specifically referring to Headquarter’s Ruling Letter
HQ 955644 (Attachment “A”), dated March 6, 1995, this notice covers
any rulings on this merchandise which may exist but have not been
specifically identified. CBP has undertaken reasonable efforts to
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search existing data bases for rulings in addition to the ones identi-
fied. No further rulings have been found. Any party who has received
an interpretive ruling or decision (i.e., ruling letter, internal advice
memorandum or decision or protest review decision) on the merchan-
dise subject to this notice, should advise CBP during this notice
period.

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, CBP is
proposing to revoke any treatment previously accorded by CBP to
substantially identical transactions. Any person involved in substan-
tially identical transactions should advise CBP during this notice
period. An importer’s failure to advise CBP of substantially identical
transactions or of a specific ruling not identified in this notice, may
raise issues of reasonable care on the part of the importer or his
agents for importations of merchandise subsequent to this notice.

In HQ 955644, CBP classified the merchandise in subheading
2921.49.50, HTSUS, which provides for: “Amine-function compounds:
Aromatic monoamines and their derivatives; salts thereof: Other:
Other: Other: Other.” The referenced ruling is incorrect because the
merchandise is not listed in the Chemical Appendix to the HTSUS.

Pursuant to 19 U.S.C. 1625(c)(1), CBP is proposing to revoke HQ
955644, and any other ruling not specifically identified, to reflect the
proper classification of the merchandise pursuant to the analysis set
forth in Proposed Headquarters Ruling Letter H073927. (Attach-
ment “B”). Additionally, pursuant to 19 U.S.C. 1625(c)(2), CBP is
proposing to revoke any treatment previously accorded by CBP to
substantially identical transactions. Before taking this action, con-
sideration will be given to any written comments timely received.

Dated: May 25, 2010
GaiL A. Hamion
for

Myres B. HarmoN,
Director
Commercial and Trade Facilitation Division
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[ATTACHMENT A]

HQ 955644
March 6, 1995
CLA-2 CO:R:C:F 955644 ASM
CATEGORY: Classification
TARIFF NO.: 2921.49.5000
Mr. Epwarp K. WALDINGER
Trarric MANAGER
B.1. CraemicaLs, Inc.
HENLEY DIvisioNn
50 CuestNur RipGE RoAD
MontvaLe, NJ 07645

RE: Request for tariff classification of mixed xylidines (CAS 1300-73-8)

DearR MR. WALDINGER:
This letter is in response to your request for a ruling regarding the classi-
fication of mixed xylidines (CAS 1300-73-8).

FACTS:

Mixed xylidines (CAS 1300-73-8), is the name given to a mixture of
isomeric xylidines (dimethylaniline isomers) which also contains ethyla-
niline. This commercial product results from the nitration of “xylene” fol-
lowed by a reduction reaction. The product is also known as “mixed dim-
ethylanilines” and “ar, ar-dimethyl Benzenamine” and is used in the rubber
processing industry as an intermediate for dyestuffs and antioxidants.

The products that are manufactured from the mixed xylidines for the dye
and rubber processing industries also include products of ethylaniline (mixed
xylidines containing 85 percent xylidine isomers and up to 15 percent ethy-
laniline). However, it appears that neither industry isolates and purifies the
reaction product to eliminate the ethylaniline derivatives, and these deriva-
tives play a role in the final products. As such, mixed xylidines can be
considered a crude grade since the individual isomers of xylidines are com-
mercially available.

ISSUE:

What is the correct tariff classification for mixed xylidines (CAS
1300-73-8)?

LAW AND ANALYSIS:

Classification under the HTSUSA is made in accordance with the General
Rules of Interpretation (GRI’s). The systematic detail of the harmonized
system is such that virtually all goods are classified by application of GRI 1,
that is, according to the terms of the headings of the tariff schedule and any
relative section or chapter notes. In the event that the goods cannot be
classified solely on the basis of GRI 1, and if the headings and legal notes do
not otherwise require, the remaining GRI’'s may then be applied. The Ex-
planatory Notes (EN’s) to the Harmonized Commodity Description and Cod-
ing System, which represent the official interpretation of the tariff at the
international level, facilitate classification under the HTSUSA by offering
guidance in understanding the scope of the headings and GRI’s.
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This product contains 85 percent xylidine isomers and up to 15 percent of
ethylaniline. In determining the correct classification of this product, it is
first necessary to ascertain if the presence of ethylaniline presents an accept-
able “impurity” within the meaning of headnote 1(b), Chapter 29, HTSUSA.
The language in headnote 1(b) of chapter 29, states as follows:

1. Except where the context otherwise requires, the headings of

this chapter apply only to:

(A) Separate chemically defined organic compounds, whether or not
containing impurities;

(B) Mixtures of two or more isomers of the same organic compound
(whether or not containing impurities), except mixtures of acyclic
hydrocarbon isomers (other than stereoisomers), whether or not
saturated (chapter 27) ;

The EN’s state that generally, Chapter 29 is restricted to separate chemi-
cally defined compounds, i.e. “A separate chemically defined compound is a
compound of known structure, which does not contain other substances
deliberately added during or after its manufacture (including purification).”
See EN’s, Section VI, General Note (A) (Chapter Note 1), pgs. 326-327. The
EN’s note that the separate chemically defined compounds of Chapter 29 may
contain “impurities.” The definition for “impurities” is provided in the EN’s
(pgs. 326-327) as, among other things, a substance whose presence in the
single chemical compound results solely and directly from the manufacturing
process (including purification).

Chapter 29 does not provide for a minimum purity for individual xylidines
or for xylidines isomeric mixtures. In addition, the importer states that the
ethylaniline generated during the production process is not purposely added
to the product and that the ethylaniline does not serve a specific purpose.
Thus, we are of the opinion that ethylaniline is an “impurity” within the
meaning of headnote 1(b) of chapter 29, HTSUSA. This is based on the fact
that ethylaniline is not added to the xylidines mixture, it is produced simul-
taneously with the xylidines isomers. Furthermore, the final product is a
mixture of xylidines having the same function group. Finally, ethylaniline
has been left in the resultant mixture for the purpose of making a product
with a character suitable for general applications rather than for a specific
use. Of course, this rationale would not apply to those mixed xylidines which
have been manufactured according to buyers specifications making them
suitable for a specific application; such a product would not be classifiable in
chapter 29, HTSUSA.

HOLDING:

The product identified as, mixed xylidines (CAS 1300-73-8), is properly
classifiable within subheading 2921.49.5000, HTSUSA, which provides for:
“Amine-function compounds: Aromatic monoamines and their derivatives;
salts thereof: Other: Other: Other: Other.” The general column one rate of
duty is 2.2 cents/kg. plus 17.6 percent ad valorem. However, merchandise
produced using buyers specifications is suitable for a specific application and,
therefore, would not be classified in chapter 29, HTSUSA.
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Sincerely,

JouN DURANT,
Director
Commercial Rulings Division
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[ATTACHMENT B]

HQ H073927
CLA-2 OT:RR:CTF:TCM H073927 ARM
CATEGORY: Classification
TARIFF NO.: 2921.49.45
Mr. Epwarp K. WALDINGER
B.I. CuemicaLs, Inc.
HENLEY Division
50 CHESTNUT RIDGE ROAD
Montvare, NJ 07654

RE: Revocation of HQ 955644; Mixed Xylidines (CAS 1300-73-08)

Dear MR. WALDINGER:

This is to inform you that Customs & Border Protection (CBP) has recon-
sidered Headquarter’s Ruling (HQ) letter 955644, dated March 6, 1995,
regarding the classification, under the Harmonized Tariff Schedule of the
United States (HTSUS), of mixed xylidines (CAS 1300-73-08). CBP classi-
fied the product in subheading 2921.49.50, HTSUS, which provides for:
“Amine-function compounds: Aromatic monoamines and their derivatives;
salts thereof: Other: Other: Other: Other.” We have determined that HQ
955644 is in error because the merchandise is not listed in the Chemical
Appendix. Therefore, this ruling revokes HQ 955644.

FACTS:

The instant merchandise is a liquid containing 2,6-Xylidine (CAS
87—62-7), 2,4-Xylidine (CAS 95-68-1) and 2,5-Xylidine (CAS 95-78-3) with
less than 10% ethylaniline and diaminoxylenes byproducts of the starting
material. In HQ 955644, CBP described the product as follows:

Mixed xylidines (CAS 1300-73-8), is the name given to a mixture of
isomeric xylidines (dimethylaniline isomers) which also contains ethyla-
niline. This commercial product results from the nitration of “xylene”
followed by a reduction reaction. The product is also known as “mixed
dimethylanilines” and “ar, ar-dimethylbenzenamine” and is used in the
rubber processing industry as an intermediate for dyestuffs and antioxi-
dants. The products that are manufactured from the mixed xylidines for
the dye and rubber processing industries also include products of ethy-
laniline (mixed xylidines containing 85 percent xylidine isomers and up to
15 percent ethylaniline).

In that ruling, CBP classified the product in subheading 2921.49.50, HT-
SUS, which provides for: “Amine-function compounds: Aromatic monoamines
and their derivatives; salts thereof: Other: Other: Other: Other.”

CAS 1300-73-8 is not listed in the Chemical Appendix to the HTSUS.

ISSUE:

Whether mixed xylidines are classified in 2921.49.45, HTSUS, as products
not listed in the Chemical Appendix, or in subheading 2921.49.50, as prod-
ucts listed in the Chemical Appendix to the HTSUS.
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LAW AND ANALYSIS:

Merchandise imported into the United States is classified under the HT-
SUS. Tariff classification is governed by the principles set forth in the
General Rules of Interpretation (GRIs) and, in the absence of special lan-
guage or context which requires otherwise, by the Additional U.S. Rules of
Interpretation. The GRIs and the Additional U.S. Rules of Interpretation are
part of the HTSUS and are to be considered statutory provisions of law for all
purposes.

GRI 1 requires that classification be determined first according to the
terms of the headings of the tariff schedule and any relative section or
chapter notes and, unless otherwise required, according to the remaining
GRIs taken in order. GRI 6 requires that the classification of goods in the
subheadings of headings shall be determined according to the terms of those
subheadings, any related subheading notes and mutatis mutandis, to the
GRIs 1 through 5.

The HTSUS provisions under consideration are the following:

2921: Amine-function compounds:

Aromatic monoamines and their derivatives; salts thereof:

Other:
Other:
2921.49 Other:
2921.49.45 Products described in Additional U.S. note 3 to
section VI . ...

2921.49.50 Other . . ..
9902.22.36: Mixed xylidines (CAS No. 1300-73-8) (provided for in subheading

2921.49.50)

Additional U.S. note 3 to section VI, HTSUS, states the following:

The term ‘products described in Additional U.S. Note 3 to section VI’
refers to any product not listed in the Chemical Appendix to the Tariff
Schedule and—[FJlor which the importer furnishes the Chemical Ab-
stracts Service (C.A.S.) registry number and certifies that such registry
number is not listed in the Chemical Appendix to the Tariff Schedule; . .

The Chemical Appendix Note 1 to the HTSUS states the following:

This appendix enumerates those chemicals and products which the Presi-
dent has determined were imported into the United States before Janu-
ary 1, 1978, or were produced in the United States before May 1, 1978.
For convenience, the listed articles are described (1) by reference to their
registry number with the Chemical Abstracts Service (C.A.S.) of the
American Chemical Society, where available, or (2) by

reference to their common chemical name or trade name where the C.A.S.
registry number is not available. For the purpose of the tariff schedule,
any reference to a product provided for in this appendix includes such
products listed herein, by whatever name known.

There is no dispute that the merchandise is classified in heading 2921.49,
HTSUS, as an amine-function compound. At issue is the applicable eight-
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digit subheading. GRI 6 requires that the classification of goods in the
subheadings of headings shall be determined according to the terms of those
subheadings.

In accordance with Additional U.S. note 3 to section VI, HTSUS, the CAS
number of the instant merchandise (1300-73-08) does not appear in the
Chemical Appendix. Therefore, the mixed xylidines must be classified as
such in subheading 2921.49.45, HTSUS.

HOLDING:

Mixed xylidines, CAS No. 1300-73-8, are classified in heading 2921, HT-
SUS. Specifically, the merchandise is classified in subheading 2921.49.45,
HTSUS, the provision for “Amine function compounds: Aromatic monoam-
ines and their derivatives; salts thereof: Other: Other: Other: Products de-
scribed in Additional U.S. note 3 to section VI”. The column one, general rate
of duty is 6.5% ad valorem.

Duty rates are provided for the protestant’s convenience and are subject to
change. The text of the most recent HTSUS and the accompanying duty rates
are provided on the World Wide Web at www.usitc.gov.

EFFECT ON OTHER RULINGS:

HQ 955644, dated March 6, 1995, is revoked.
Sincerely,

MyLes B. Harmon,
Director
Commercial Rulings Division

e

PROPOSED MODIFICATION OF A RULING LETTER AND
REVOCATION OF TREATMENT RELATING TO THE
COUNTRY OF ORIGIN OF KNIT-TO-SHAPE BRASSIERES

AGENCY: United States Customs and Border Protection; Depart-
ment of Homeland Security.

ACTION: Proposed modification of a classification ruling letter and
revocation of treatment relating to the country of origin of knit-to-
shape brassieres.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as
amended (19 U.S.C. 1625(c)), this notice advises interested parties
that U.S. Customs and Border Protection (CBP) is proposing to
modify one ruling letter relating to the country of origin of knit-to-
shape brassieres. CBP is also proposing to revoke any treatment
previously accorded by it to substantially identical merchandise.

DATES: Comments must be received on or before July 9, 2010.

ADDRESSES: Written comments are to be addressed to the U.S.
Customs and Border Protection, Office of International Trade,
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Regulations & Rulings, Attention: Trade and Commercial
Regulations Branch, 799 9th Street N.W., Washington, D.C.
20229-1179. Submitted comments may be inspected at the offices
of Customs and Border Protection, 799 9th Street, NW,
Washington, D.C. during regular business hours. Arrangements to
inspect submitted comments should be made in advance by calling
Mr. Joseph Clark at (202) 325-0118.

FOR FURTHER INFORMATION CONTACT: Kelly Herman,
Tariff Classification and Marking Branch: (202) 325-0026.

SUPPLEMENTARY INFORMATION:

Background

On December 8, 1993, Title VI, (Customs Modernization), of the
North American Free Trade Agreement Implementation Act (Pub. L.
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective.
Title VI amended many sections of the Tariff Act of 1930, as amended,
and related laws. Two new concepts which emerge from the law are
“informed compliance ” and “shared responsibility.” These con-
cepts are premised on the idea that in order to maximize voluntary
compliance with customs laws and regulations, the trade community
needs to be clearly and completely informed of its legal obligations.
Accordingly, the law imposes a greater obligation on CBP to provide
the public with improved information concerning the trade commu-
nity’s responsibilities and rights under the customs and related laws.
In addition, both the trade and CBP share responsibility in carrying
out import requirements. For example, under section 484 of the
Tariff Act of 1930, as amended (19 U.S.C. § 1484), the importer of
record is responsible for using reasonable care to enter, classify and
value imported merchandise, and to provide any other information
necessary to enable CBP to properly assess duties, collect accurate
statistics and determine whether any other applicable legal require-
ment is met.

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C.
1625(c)(1)), as amended by section 623 of Title VI, this notice advises
interested parties that CBP is proposing to modify one ruling letter
pertaining to the country of origin of knit-to-shape brassieres. Al-
though in this notice, CBP is specifically referring to the modification
of New York Ruling Letter (NY) L89596, dated February 8, 2006,
(Attachment A), this notice covers any rulings on this merchandise
which may exist but have not been specifically identified. CBP has
undertaken reasonable efforts to search existing databases for rul-
ings in addition to the ones identified. No further rulings have been
found. Any party who has received an interpretive ruling or decision
(i.e., a ruling letter, internal advice memorandum or decision or
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protest review decision) on the merchandise subject to this notice
should advise CBP during the notice period.

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, CBP is
proposing to revoke any treatment previously accorded by CBP to
substantially identical transactions. Any person involved in substan-
tially identical transactions should advise CBP during this notice
period. An importer’s failure to advise CBP of substantially identical
transactions or of a specific ruling not identified in this notice, may
raise issues of reasonable care on the part of the importer or its
agents for importations of merchandise subsequent to the effective
date of the final decision on this notice.

In NY L89596, CBP determined, in relevant part, that the country
of origin of the knit-to-shape brassieres was China. Since the issu-
ance of that ruling, CBP has reviewed that ruling and found it to be
in error as it pertains to the country of origin of the knit-to-shape
brassieres.

Pursuant to 19 U.S.C. 1625(c)(1), CBP is proposing to modify NY
L.89596, dated February 8, 2006, and revoke or modify any other
ruling not specifically identified, to reflect the country of origin of the
knit-to-shape brassieres according to the analysis contained in pro-
posed Headquarters Ruling Letter (HQ) H039056, set forth as At-
tachment B to this document. Additionally, pursuant to 19 U.S.C.
1625(c)(2), CBP is proposing to revoke any treatment previously ac-
corded by CBP to substantially identical transactions. Before taking
this action, we will give consideration to any written comments
timely received.

Dated: May 25, 2010
GaiL A. HamiLn
for

MyLEs B. HarMON,
Director
Commercial and Trade Facilitation Division

Attachments
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[ATTACHMENT A]

NY L89596
February 8, 2006
CLA 2-RR:NC:TAB:354 1.89596
CATEGORY: Classification
Ms. ELEANORE KELLY-KOBYASHI
RopE & QuarLEy
55 West 391H STREET
New York, N.Y. 10018

RE: Classification and country of origin determination for brassieres; 19 CFR
102.21(c)(2); tariff shift

Dear Ms. KeLry-KoByasHr:

This is in reply to your letter dated January 4, 2006, written on behalf of
your client, AC Carpi Apparel Manufacturing Ltd., requesting a classification
and country of origin determination for brassieres, which will be imported
into the United States.

FACTS:

You have submitted samples of two styles of sports bras, both made of 88%
nylon and 12% spandex knitted fabric, with scooped front necklines, elasti-
cized arm and neck openings and elasticized bottom bands measuring ap-
proximately one inch. Style #500-6088 features an adjustable hook and eye
closure at the rear of the garment and style #500-6008 features a racer back.

The manufacturing operations for the brassieres are as follows:

Style #500-6088

Hong Kong Tubular knit fabric is made with a self-start bottom and lines of
demarcation Garment is dyed China Tubular knit fabric is cut along the lines
of demarcation, forming neck openings and one inch wide shoulder straps
Straps are sewn closed Hook and eye closure tab is sewn to back of garment
Elasticized trim is sewn to top edge of garment and along edges of shoulder
straps

Style #500-6008

Hong Kong Tubular knit fabric is made with a self start bottom and lines of
demarcation Garment is dyed China Tubular knit fabric is cut along the lines
of demarcation, forming the neck openings and one-inch wide shoulder straps
Shoulder straps are sewn closed Elasticized trim is sewn to top edge of
garment and shoulder straps

ISSUE:

What are the classification and country of origin of the subject merchan-
dise? CLASSIFICATION:

The applicable subheading for both styles will be 6212.10.9020, Harmo-
nized Tariff Schedule of the United States (HTSUS), which provides for
brassieres, girdles, corsets, braces, suspenders, garters and similar articles
and parts thereof, whether or not knitted or crocheted: other: other...of
man-made fabrics. The general rate of duty will be 16.9% ad valorem.
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Duty rates are provided for your convenience and are subject to change.
The text of the most recent HTSUS and the accompanying duty rates are
provided on World Wide Web at http://www.usitc.gov/tata/hts/.

COUNTRY OF ORIGIN — LAW AND ANALYSIS:

Section 334 of the Uruguay Round Agreements Act (codified at 19 U.S.C.
3592), enacted on December 8, 1994, provided rules of origin for textiles and
apparel entered, or withdrawn from warehouse for consumption, on and after
July 1, 1996. Section 102.21, Customs Regulations (19 C.F.R. 102.21), pub-
lished September 5, 1995, in the Federal Register, implements Section 334
(60 FR 46188). Section 334 of the URAA was amended by section 405 of the
Trade and Development Act of 2000, enacted on May 18, 2000, and accord-
ingly, section 102.21 was amended (68 Fed. Reg. 8711). Thus, the country of
origin of a textile or apparel product shall be determined by the sequential
application of the general rules set forth in paragraphs (c¢)(1) through (5) of
Section 102.21.

Paragraph (c)(1) states “The country of origin of a textile or apparel product
is the single country, territory, or insular possession in which the good was
wholly obtained or produced.” As the subject merchandise is not wholly
obtained or produced in a single country, territory or insular possession,
paragraph (c)(1) of Section 102.21 is inapplicable.

Paragraph (c)(2) states that “Where the country of origin of a textile or
apparel product cannot be determined under paragraph (c)(1) of this section,
the country of origin of the good is the single country, territory, or insular
possession in which each of the foreign materials incorporated in that good
underwent an applicable change in tariff classification, and/or met any other
requirement, specified for the good in paragraph (e) of this section:”

Paragraph (e) in pertinent part states that “The following rules shall apply
for purposes of determining the country of origin of a textile or apparel
product under paragraph (c)(2) of this section”:

HTSUS Tariff shift and/or other requirements

6210-6212 (1) If the good consists of two or more component parts, a
change to an assembled good of heading 6210 through 6212 from unas-
sembled components, provided that the change is the result of the good being
wholly assembled in a single country, territory, or insular possession.

Paragraph (b)(6) defines “wholly assembled” as:

The term “wholly assembled” when used with reference to a good means
that all components, of which there must be at least two, preexisted in
essentially the same condition as found in the finished good and were com-
bined to form the finished good in a single country, territory, or insular
possession. Minor attachments and minor embellishments (for example, ap-
pliqués, beads, spangles, embroidery, buttons) not appreciably affecting the
identity of the good, and minor subassemblies (for example, collars, cuffs,
plackets, pockets) will not affect the status of a good as “wholly assembled” in
a single country, territory, or insular possession.

As the brassieres consist of two or more parts that are wholly assembled in
a single country, that is, China, as per the terms of the tariff shift require-
ment, country of origin is conferred in China.

HOLDING:

The country of origin of the brassieres is China.
The brassieres fall within textile category designation 649. Quota and visa
status are the result of international agreements that are subject to frequent
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renegotiations and changes. To obtain the most current information as to
whether quota and visa requirements apply to this merchandise, we suggest
that you check, close to the time of shipment, the “Textile Status Report for
Absolute Quotas” available at our web site at www.cbp.gov. In addition, you
will find current information on textile import quotas, textile safeguard
actions and related issues at the web site of the Office of Textiles and Apparel,
at otexa.ita.doc.gov.

The holding set forth above applies only to the specific factual situation and
merchandise identified in the ruling request. This position is clearly set forth
in section 19 CFR 177.9(b)(1). This section states that a ruling letter, either
directly, by reference, or by implication, is accurate and complete in every
material respect.

This ruling is being issued under the provisions of Part 177 of the Customs
Regulations (19 C.F.R. 177). Should it be subsequently determined that the
information furnished is not complete and does not comply with 19 CFR
177.9(b)(1), the ruling will be subject to modification or revocation. In the
event there is a change in the facts previously furnished, this may affect the
determination of country of origin. Accordingly, if there is any change in the
facts submitted to Customs, it is recommended that a new ruling request be
submitted in accordance with 19 CFR 177.2.

A copy of the ruling or the control number indicated above should be
provided with the entry documents filed at the time this merchandise is
imported. If you have any questions regarding the ruling, contact National
Import Specialist Deborah Marinucci at 646-733-3054.

Sincerely,

RoBerT B. SwieruPSKI
Director,
National Commodity Specialist Division
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[ATTACHMENT B]

HQ H039056
CLA-2 OT:RR:CTF:TCM H039056 KSH
CATEGORY: Classification
TARIFF NO.: 6212.10.9020
ELEANOR KELLY-KoBAYASHI, Esq.
RopE & QuarLEY
55 West 391H STREET
NEw York, NY 10018

RE: Modification of NY L.89596; country of origin of knit-to-shape brassieres.

Drar Ms. Kerry-KoBavasHr:

This letter is to inform you that the U.S. Customs and Border Protection
(CBP) has reconsidered New York Ruling Letter (NY) LL89596, issued to you
on February 8, 2006, on behalf of your client AC Carpi Apparel Maunfactur-
ing Ltd., concerning, in relevant part, the country of origin of knit-to-shape
brassieres. In NY L89596, CBP determined that the country of origin of the
knit-to-shape brassieres was China. We have reviewed that ruling and found
it to be in error as it pertains to the country of origin of the knit-to-shape
brassieres. Therefore, this ruling modifies NY 1.89596.

FACTS:

The merchandise at issue is described in 1.L89596 as follows:

You have submitted samples of two styles of sports bras, both made of
88% nylon and 12% spandex knitted fabric, with scooped front necklines,
elasticized arm and neck openings and elasticized bottom bands measur-
ing approximately one inch. Style #500-6088 features an adjustable hook
and eye closure at the rear of the garment and style #500-6008 features
a racer back.

The manufacturing operations for the brassieres are as follows:

Style #500-6088
Hong Kong
—  Tubular knit fabric is made with a self-start bottom and lines of demarcation
— Garment is dyed
China
—  Tubular knit fabric is cut along the lines of demarcation, forming neck openings
and one inch wide shoulder straps
—  Straps are sewn closed
— Hook and eye closure tab is sewn to back of garment
— Elasticized trim is sewn to top edge of garment and along edges of shoulder
straps
Style #500-6008
Hong Kong
—  Tubular knit fabric is made with a self start bottom and lines of demarcation
— Garment is dyed
China
—  Tubular knit fabric is cut along the lines of demarcation, forming the neck
openings and one-inch wide shoulder straps
— Shoulder straps are sewn closed
— Elasticized trim is sewn to top edge of garment and shoulder straps
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ISSUE:
What is the country of origin of the knit-to-shape brassieres?
LAW AND ANALYSIS:

Section 334 of the Uruguay Round Agreements Act (URAA) (codified at 19
U.S.C. 3592), enacted on December 8, 1994, provides rules of origin for
textiles and apparel entered, or withdrawn from warehouse for consumption,
on and after July 1, 1996. Section 102.21, CBP Regulations (19 C.F.R.
102.21), published September 5, 1995, in the Federal Register, implements
Section 334 (60 FR 46188). Section 334 of the URAA was amended by section
405 of the Trade and Development Act of 2000, enacted on May 18, 2000.
Accordingly, section 102.21, CBP Regulations was amended (68 Fed. Reg.
8711). Thus, the country of origin of a textile or apparel product shall be
determined by the sequential application of the general rules set forth in
paragraphs (c)(1) through (5) of Section 102.21.

Paragraph (c)(1) states “The country of origin of a textile or apparel product
is the single country, territory, or insular possession in which the good was
wholly obtained or produced.” As the subject merchandise is not wholly
obtained or produced in a single country, territory or insular possession,
paragraph (c)(1) of Section 102.21 is inapplicable.

Paragraph (c)(2) states that “Where the country of origin of a textile or
apparel product cannot be determined under paragraph (c)(1) of this section,
the country of origin of the good is the single country, territory, or insular
possession in which each of the foreign materials incorporated in that good
underwent an applicable change in tariff classification, and/or met any other
requirement, specified for the good in paragraph (e) of this section:”

As noted in LL89596, the knit-to-shape brassieres are classified in subhead-
ing 6212.10.9020, Harmonized Tariff Schedule of the United States (HTSUS),
which provides for “Brassieres, girdles, corsets, braces, suspenders, garters
and similar articles and parts thereof, whether or not knitted or crocheted:
other: other...of man-made fabrics.”

The relevant tariff change rules set forth in 19 C.F.R. §102.21(e) is as
follows:

HTSUS Tariff shift and/or other requirements

6210-6212 (1) If the good consists of two or more component parts, a change to
an assembled good of heading 6210 through 6212 from unassembled
components, provided that the change is the result of the good being
wholly assembled in a single country, territory, or insular possession.

(2) If the good does not consist of two or more component parts, a
change to heading 6210 through 6212 from any heading outside that
group, except from heading 5007, 5111 through 5113, 5208 through
5212, 5309 through 5311, 5407 through 5408, 5512 through 5516,
5602 through 5603, 5801 through 5806, 5809 through 5811, 5903,
5906 through 5907, 6001 through 6006, and 6217, and subheading
6307.90, and provided that the change is the result of a fabric-
making process.

Paragraph (b)(6) defines “wholly assembled” as:
The term “wholly assembled” when used with reference to a good means
that all components, of which there must be at least two, preexisted in

essentially the same condition as found in the finished good and were
combined to form the finished good in a single country, territory, or
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insular possession. Minor attachments and minor embellishments (for
example, appliqués, beads, spangles, embroidery, buttons) not apprecia-
bly affecting the identity of the good, and minor subassemblies (for ex-
ample, collars, cuffs, plackets, pockets) will not affect the status of a good
as “wholly assembled” in a single country, territory, or insular possession.

The brassieres, having only one component and several minor attach-
ments, are not “wholly assembled,” nor does their production involve a
“fabric-making process.” Therefore, we are unable to invoke a country of
origin determination under 102.21(c)(2).

Section 102.21(c)(3) states,

Where the country of origin of a textile or apparel product cannot be
determined under paragraph (c)(1) or (2) of this section:

(i) If the good was knit to shape, the country of origin of the good is the
single country, territory, or insular possession in which the good was knit;
or

(i1) Except for goods of heading 5609, 5807, 5811, 6213, 6214, 6301
through 6306, and 6308, and subheadings 6209.20.5040, 6307.10,
6307.90, and 9404.90, if the good was not knit to shape and the good was
wholly assembled in a single country, territory, or insular possession, the
country of origin of the good is the country, territory, or insular possession
in which the good was wholly assembled.

Section 102.21(b)(3) defines knit to shape as:

The term “knit to shape” applies to any good of which 50 percent or more
of the exterior surface area is formed by major parts that have been
knitted or crocheted directly to the shape used in the good, with no
consideration being given to patch pockets, appliqués, or the like. Minor
cutting, trimming, or sewing of those major parts will not affect the
determination of whether a good is “knit to shape.”

The term “major parts” means “integral components of a good but does not
include collars, cuffs, waistbands, plackets, pockets, linings, paddings,
trim, accessories, or similar parts.” See Section 102.21(b)(4), CBP Regu-
lations.

In this case, the subject tubular knit fabric components have a self start
bottom edge and clear and continuous lines of demarcation that outlines the
brassieres. Thus the subject tubular fabric components are considered “knit
to shape.” The assembly of the hook and eye closure and elasticized trim will
not affect the determination of whether the brassieres are knit to shape as
they each have only one integral component (i.e., the knit to shape tubular
knit portions.) In this regard, the brassieres are considered to be “knit to
shape” under 19 C.F.R. 102.21(c)(3). See HQ 968186, dated July 7, 2006.

In this case, the brassieres were knit-to-shape in Hong Kong. By applica-
tion of section 102.21(c)(3)(i), the country of origin is Hong Kong, the single
territory where the brassieres were knit-to-shape.

HOLDING:

Pursuant to section 19 C.F.R. §102.21(c)(3)(i), the country of origin of the
brassieres is Hong Kong.
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EFFECT ON OTHER RULINGS:

NY 189596, dated February 8, 2006, is modified.
Sincerely,

Myres B. HarRMON,
Director
Commercial and Trade Facilitation Division

e
GENERAL NOTICE

19 CFR PART 177

Proposed Revocation of a Ruling Letter and Revocation of
Treatment Relating to Classification of Articles of
Magnesium Oxide Board

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of proposed revocation of a ruling letter and pro-
posed revocation of treatment relating to the classification of articles
of magnesium oxide board.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C.
1625 (c)), as amended by section 623 of Title VI (Customs Modern-
ization) of the North American Free Trade Agreement Implementa-
tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises inter-
ested parties that Customs and Border Protection (“CPB”) is
proposing to revoke a ruling concerning the classification of magne-
sium oxide (MgO) board, under the Harmonized Tariff Schedule of the
United States (HTSUS). Similarly, CPB is proposing to revoke any
treatment previously accorded by CPB to substantially identical
transactions. Comments are invited on the correctness of the pro-
posed actions.

DATES: Comments must be received on or before July 9, 2010.

ADDRESSES: Written comments are to be addressed to U.S.
Customs and Border Protection, Office of International
Trade—Regulation and Rulings, Attn: Mr. Joseph Clark, 799 9th
Street N.W. -5th Floor, Washington D.C. 20229-1179. Comments
submitted may be inspected at 799 9th St. N.W. during regular
business hours. Arrangements to inspect submitted comments
should be made in advance by calling Mr. Joseph Clark at (202)
325-0118.
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FOR FURTHER INFORMATION CONTACT: Allyson
Mattanah, Tariff Classification and Marking Branch (202)
325-0029.

SUPPLEMENTARY INFORMATION:
Background

On December 8, 1993, Title VI (CBP Modernization), of the North
American Free Trade Agreement Implementation Act (Pub. L.
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective.
Title VI amended many sections of the Tariff Act of 1930, as amended,
and related laws. Two new concepts which emerge from the law are
“informed compliance” and “shared responsibility.” These con-
cepts are premised on the idea that in order to maximize voluntary
compliance with customs laws and regulations, the trade community
needs to be clearly and completely informed of its legal obligations.
Accordingly, the law imposes a greater obligation on CBP to provide
the public with improved information concerning the trade commu-
nity’s responsibilities and rights under the customs and related laws.
In addition, both the trade and CBP share responsibility in carrying
out import requirements. For example, under section 484 of the
Tariff Act of 1930, as amended (19 U.S.C. §1484), the importer of
record is responsible for using reasonable care to enter, classify and
value imported merchandise, and to provide any other information
necessary to enable CBP to properly assess duties, collect accurate
statistics and determine whether any other applicable legal require-
ment is met.

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625
(c)(1)), as amended by section 623 of Title VI (Customs Moderniza-
tion) of the North American Free Trade Agreement Implementation
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested
parties that CBP proposes to revoke a ruling pertaining to the clas-
sification of MgO board. Although in this notice CBP is specifically
referring to New York Ruling Letter (NY) LL87670 (Attachment “A”),
dated February 24, 2006, this notice covers any rulings on this mer-
chandise which may exist but have not been specifically identified.
CBP has undertaken reasonable efforts to search existing data bases
for rulings in addition to the ones identified. No further rulings have
been found. Any party who has received an interpretive ruling or
decision (i.e., ruling letter, internal advice memorandum or decision
or protest review decision) on the merchandise subject to this notice,
should advise CBP during this notice period.

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, CBP is
proposing to revoke any treatment previously accorded by CBP to
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substantially identical transactions. Any person involved in substan-
tially identical transactions should advise CBP during this notice
period. An importer’s failure to advise CBP of substantially identical
transactions or of a specific ruling not identified in this notice, may
raise issues of reasonable care on the part of the importer or his
agents for importations of merchandise subsequent to this notice.

In NY L87670, CBP ruled that the merchandise was an article of
other mineral substances, classified in heading 6815, HTSUS. The
referenced ruling is incorrect because the mixture is more specifically
described as an article of cement in heading 6811, HTSUS.

Pursuant to 19 U.S.C. 1625(c)(1), CBP is proposing to revoke NY
L87670, and any other ruling not specifically identified, to reflect the
proper classification of the merchandise pursuant to the analysis set
forth in proposed Headquarters Ruling Letter H047138. (Attachment
“B”). Additionally, pursuant to 19 U.S.C. 1625(c)(2), CBP is proposing
to revoke any treatment previously accorded by CBP to substantially
identical transactions. Before taking this action, consideration will
be given to any written comments timely received.

Dated:
GaiL A. HamiLL
for

MyLEs B. HarMmON,
Director
Commercial and Trade Facilitation Division
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[ATTACHMENT A]

NY L87670
February 24, 2006
CLA-2-68:RR:NC1:126: 1.87670
TARIFF NO.: 6815.99.4000
MRg. EpwarD GILBERT
GiLerT Horpings, INc.
46615 Tennis ISLAND RoAD
WELLESLEY IsLanD, NEw York 13640

RE: The tariff classification of articles of mineral substances from China

DeArR MR. GILBERT:

In your letter, dated September 17, 2005, you requested a tariff classifica-
tion ruling regarding two boards.

Samples of these boards were submitted with your ruling request.

The samples were sent to our Customs and Border Protection Laboratory
for analysis. Our laboratory has now completed its analysis.

You stated that the products consist of magnesium oxide plus magnesium
chloride, plant fiber and other components.

Analysis of the samples by our laboratory confirms your description of their
composition.

The applicable subheading for the boards consisting of magnesium oxide
and other materials will be 6815.99.4000, Harmonized Tariff Schedule of the
United States (HTSUS), which provides for articles...of other mineral sub-
stances...not elsewhere specified or included: other articles: other: other. The
rate of duty will be free.

Duty rates are provided for your convenience and are subject to change.
The text of the most recent HTSUS and the accompanying duty rates are
provided on World Wide Web at http://www.usitc.gov/tata/hts/.

This ruling is being issued under the provisions of Part 177 of the Customs
Regulations (19 C.F.R. 177).

A copy of the ruling or the control number indicated above should be
provided with the entry documents filed at the time this merchandise is
imported.

If you have any questions regarding the ruling, contact National Import
Specialist Jacob Bunin at 646-733-3027.

Sincerely,
RogerT B. SwiERUPSKI
Director,
National Commodity Specialist Division
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[ATTACHMENT B]

HQ H047138
CLA-2 OT:RR:CTF:TCM H047138 ARM
CATEGORY: Classification
TARIFF NO.: 6811.82.00
Mg. EpwarD GILBERT
GiLBerT Horpings, INc.
46615 TENNIS IsLAND RoAD
WELLESLEY Istanp, NY 13640

RE: Revocation of NY L87670; mineral substance boards from China.

Dear MR. GILBERT:

This is to inform you that Customs & Border Protection (CBP) has recon-
sidered New York Ruling Letter (NY) L87670, dated February 24, 2006,
regarding the classification, under the Harmonized Tariff Schedule of the
United States (HTSUS), of magnesium oxide (MgO) boards from China. The
boards were classified as an other mineral article of subheading 6815.99.40,
HTSUS. We have determined that NY L87670 is in error. Therefore, this
ruling revokes NY L87670.

FACTS:

The instant merchandise consists of boards composed predominately of
magnesium oxide and magnesium chloride with plant fiber, talcum powder,
glass fiber sheet and perlite used for dry-wall, ceiling, floors, doors and
furniture. The merchandise is produced by blending the ingredients in an
industrial mixer. The mixture is poured onto a plate with fiberglass mesh
and dried in an air-circulating oven. The board is sawn to length and sanded
to finished thickness.

In NY L87670, CBP confirmed your description of the composition of
samples of two boards of 6mm and 8mm thickness, as consisting of magne-
sium oxide plus magnesium chloride, plant fiber and other components.

Customs Laboratory and Scientific Services Report #NY20051858, dated

February 2, 2006, states, in pertinent part, the following:

The bulk of the material is a solid white mass. Plant fibers are embedded
throughout the white mass and a cross-woven inorganic mesh material is
embedded just below the surface on the top and bottom faces. .. .The
white mass appears to be formed from the reaction of magnesium oxide
and other materials with water. Based on technical information, once all
components are mixed and set, a product is formed which has character-
istics different from that of the starting materials. ... In our opinion, the
product is an article of other mineral substances.

On September 30, 2009, CBP Laboratory Report #NY20051858A, amended
the conclusion in the previous report to state “in our opinion, the product is
an article of magnesium oxychloride cement.”

ISSUE:

Whether boards containing magnesium oxide plus magnesium chloride,
plant fiber and other components are classified as articles of cellulose fiber
cement, of heading 6811, HTSUS, or as other mineral articles of heading
6815, HTSUS.
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LAW AND ANALYSIS:

Merchandise is classifiable under the HTSUS in accordance with the Gen-
eral Rules of Interpretation (GRIs). GRI 1 provides that classification shall
be determined according to the terms of the headings and any relative
Section or Chapter Notes. In the event that the goods cannot be classified
solely on the basis of GRI 1, HTSUS, and if the headings or notes do not
require otherwise, the remaining GRIs 2 through 6 may be applied.

The HTSUS subheadings under consideration are as follows:

6811 Articles of asbestos-cement, of cellulose fiber-cement or the like:

Not containing asbestos:

6811.82.00 Other sheets, panels, tiles and similar articles . . .
* £ ES * ES
6815 Articles of stone or of other mineral substances (including carbon fi-

bers, articles of carbon fibers and articles of peat), not elsewhere
specified or included:

6815.99: Other:
6815.99.40 Other. . . .

The ENs to heading 6811, HTSUS, state, in pertinent part, the following:

This heading covers hardened articles consisting essentially of an inti-
mate mixture of fibres (for example, asbestos, cellulose or other vegetable
fibres, synthetic polymer, glass or metallic fibres) and cement or other
hydraulic binders, the fibres acting as strengthening agents. These ar-
ticles may also contain asphalt, tar, etc.

These products are generally manufactured by pressing together thin
layers of a mixture of fibres, cement and water or by moulding (possibly
under pressure), by pressing or by extruding.

The heading includes sheets of all sizes and thicknesses, obtained as
described above, and also articles made by cutting these sheets or by
pressing, moulding or bending them before they have set, e.g., roofing,
facing or partition sheets and tiles; sheets for making furniture; window
sills; sign-plates, letters and numbers; barrier bars; corrugated sheets;
reservoirs, troughs, basins, sinks; tubing joints; packing washers and
joints; panels imitating carving; ridge tiles, gutters, window frames;
flower-pots; ventilation or other tubing, cable conduits; chimney cowls,
etc.

All these articles may be coloured in the mass, varnished, printed, enam-
elled, decorated, drilled, filed, planed, smoothed, polished or otherwise
worked; they may also be reinforced with metal, etc.

The ENs to heading 6815, HTSUS, state, in pertinent part, the following:
This heading covers articles of stone or of other mineral substances, not
covered by the earlier headings of this Chapter and not included

elsewhere in the Nomenclature; it therefore excludes, for example, ce-
ramic products of Chapter 69.

By the terms of the headings and EN 68.15, if the merchandise is described

in heading 6811, HTSUS, then it cannot be classified in heading 6815,
HTSUS.
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The merchandise at issue is formed by combining MgO and MgCl together
with plant fiber, talc, glass and perlite. The description and sample of the
instant merchandise, as analyzed by CBP Laboratory, is consistent with a
magnesium oxychloride cement combined with fiber and shaped into a board.
As such, it meets the terms of heading 6811, HTSUS, as illustrated by the
EN’s to that heading. Because it meets the terms of heading 6811, HTSUS,
the instant merchandise is excluded from classification in heading 6815,
HTSUS.

HOLDING:

Pursuant to GRI 1, mineral article board is classified in heading 6811,
HTSUS. It is provided for in subheading 6811.82.00, HTSUS, which provides
for articles of asbestos-cement, of cellulose fiber-cement or the like: not
containing asbestos: other articles. The rate of duty will be free.

Duty rates are provided for your convenience and are subject to change.
The text of the most recent HTSUS and the accompanying duty rates are
provided on the World Wide Web at www.usitc.gov.

EFFECT ON OTHER RULINGS:

NY L87670, dated February 24, 2006, is revoked.
Sincerely,

MyrLes B. Harmon,
Director
Commercial and Trade Facilitation Division

e

PROPOSED REVOCATION OF RULING LETTER AND
PROPOSED REVOCATION OF TREATMENT RELATING TO
THE TARIFF CLASSIFICATION OF A CERTAIN ROLLING
COOLER BAG WITH DETACHABLE TOTE BAG

AGENCY: U.S. Customs and Border Protection; Department of
Homeland Security.

ACTION: Notice of proposed revocation of a ruling letter and treat-
ment relating to tariff classification of a rolling cooler bag with de-
tachable tote bag.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C.
1625 (c)), as amended by Section 623 of Title VI (Customs Modern-
ization) of the North American Free Trade Agreement Implementa-
tion Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises inter-
ested parties that Customs and Border Protection (CBP) proposes to
revoke one ruling letter relating to the tariff classification of a rolling
cooler bag with detachable tote bag under the Harmonized Tariff
Schedule of the United States (HTSUS). CBP also proposes to revoke
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any treatment previously accorded by CBP to substantially identical
transactions. Comments are invited on the correctness of the pro-
posed actions.

DATES: Comments must be received on or before July 9, 2010.

ADDRESSES: Written comments are to be addressed to Customs
and Border Protection, Office of International Trade, Regulations
and Rulings, Attention: Trade and Commercial Regulations Branch,
799 9th Street, N.W. — 5th Floor, Washington, D.C. 20229.
Submitted comments may be inspected at Customs and Border
Protection, 799 9th Street N.W., Washington, D.C. 20001 during
regular business hours. Arrangements to inspect submitted
comments should be made in advance by calling Mr. Joseph Clark
at (202) 325-0118.

FOR FURTHER INFORMATION CONTACT: Greg Connor,
Tariff Classification and Marking Branch: (202) 325-0025

SUPPLEMENTARY INFORMATION:

Background

On December 8, 1993 Title VI (Customs Modernization) of the
North American Free Trade Agreement Implementation Act (Pub. L.
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective.
Tile VI amended many sections of the Tariff Act of 1930, as amended,
and related laws. Two new concepts which emerge from the law are
“informed compliance” and “shared responsibility.” These con-
cepts are premised on the idea that in order to maximize voluntary
compliance with customs laws and regulations, the trade community
needs to be clearly and completely informed of its legal obligations.
Accordingly, the law imposes a greater obligation on CBP to provide
the public with improved information concerning the trade commu-
nity’s responsibilities and rights under the customs and related laws.
In addition, both the trade and CBP share responsibility in carrying
out import requirements. For example, under section 484 of the
Tariff Act of 1930, as amended (19 U.S.C. §1484), the importer of
record is responsible for using reasonable care to enter, classify and
value imported merchandise, and to provide any other information
necessary to enable CBP to properly assess duties, collect accurate
statistics and determine whether any other applicable legal require-
ment is met.

Pursuant to section 625 (c)(1), Tariff Act of 1930, as amended (19
U.S.C. 1625 (c)(1)), this notice advises interested parties that CBP
intends to revoke a ruling letter pertaining to the tariff classification
of a rolling cooler bag with detachable tote bag. Although in this
notice, CBP is specifically referring to the revocation of New York
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Ruling Letter (NY) N022627, February 27, 2008 (Attachment A), this
notice covers any rulings on this merchandise which may exist but
have not been specifically identified. CBP has undertaken reasonable
efforts to search existing databases for rulings in addition to the one
identified. No further rulings have been found. Any party who has
received an interpretive ruling or decision (i.e., ruling letter, internal
advice memorandum or decision or protest review decision) on the
merchandise subject to this notice should advise CBP during this
notice period.

Similarly, pursuant to section 625 (c)(2), Tariff Act of 1930, as
amended (19 U.S.C. 1625 (c)(2)), CBP proposes to revoke any treat-
ment previously accorded by CBP to substantially identical transac-
tions. Any person involved in substantially identical transactions
should advise CBP during this notice period. An importer’s failure to
advise CBP of substantially identical transactions or of a specific
ruling not identified in this notice, may raise issues of reasonable care
on the part of the importer or its agents for importations of merchan-
dise subsequent to the effective date of the final notice of this pro-
posed action.

In NY N022627, set forth as Attachment A to this document, CBP
determined that the subject rolling cooler bag and the detachable tote
bag were classified as two separate products in heading 4202, HT-
SUS. The rolling cooler bag was classified under subheading
4202.92.0807, HTSUS (2008), which provides for, in pertinent part:
“...traveling bags, insulated food or beverage bags... of textile mate-
rials...: Other: With outer surface of sheeting of plastic or textile
materials: Insulated food or beverage bags: With outer surface of
textile materials: Other... Of man-made fibers”. The tote bag was
separately classified under subheading 4202.92.3031, HTSUS (2008),
which provides for, in pertinent part: “...traveling bags... and similar
containers... of textile materials...: Other: With outer surface of
sheeting of plastic or textile materials: Travel, sports and similar
bags: With outer surface of textile materials: Other... Other: Of man-
made fibers: Other”. It is now CBP’s position that the subject mer-
chandise is classified together by operation of General Rules of Inter-
pretation 6 and 3(b) under subheading 4202.92.1000, HTSUS, which
provides for, in pertinent part: “...traveling bags, insulated food or
beverage bags... of textile materials...: Other: With outer surface of
sheeting of plastic or textile materials: Insulated food or beverage
bags: Other...”

Pursuant to 19 U.S.C. 1625(c)(1), CBP proposes to revoke N022627
and revoke or modify any other ruling not specifically identified, in
order to reflect the proper classification of the subject rolling cooler
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bag with detachable tote bag according to the analysis contained in
proposed Headquarters Ruling Letter H025873, set forth as Attach-
ment B to this document. Additionally, pursuant to 19 U.S.C.
1625(c)(2), CBP intends to revoke any treatment previously accorded
by CBP to substantially identical transactions.

Before taking this action, consideration will be given to any written
comments timely received.
Dated: May 25, 2010

GamL A. HamrL
for
MyLEs B. HarmoN,

Director
Commercial and Trade Facilitation Division

Attachments
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[ATTACHMENT A]

N022627
February 27, 2008
CLA-2-42:0T:RR:NC:N3:341
CATEGORY: Classification
TARIFF NO.: 4202.92.0807; 4202.92.3031
NEe S. HELFAND
Serko SimoN Gruck & Kane LLP
1700 Broapway, 31stT FLOOR
NEw York, NY 10019

RE: The tariff classification of a rolling insulated cooler bag and a tote bag

Dear Mgr. HELFAND:

In your letter dated January 29, 2008 on behalf of California Innovations,
you requested a classification ruling. The samples which you submitted are
being returned as requested.

The sample submitted is a soft-sided insulated cooler bag with wheels. It
is principally used to maintain the temperature of food and/or beverage
during travel or temporary storage. A style number was not provided. The
outer surface of the bag is constructed of both man-made textile material and
polyvinyl chloride (PVC) plastic sheeting. The essential character of the bag
is given by the man-made textile material as it is the majority of the total
outer surface area. The interior of the bag has a main insulated compartment
with a removable plastic lining. The top section of the cooler bag has a
zippered storage compartment with a removable nylon tote bag that attaches
by means of four hook-and-loop fasteners. The tote bag has a drawstring
closure, webbed shoulder straps and two plastic clips that can hook onto the
handle. The top of the bag is secured by means of a zippered closure along
three sides of the bag. It can be carried by webbed carrying straps or pulled
by the retractable handle. The front exterior of the bag has a zippered
insulated compartment and two pockets with hook-and-loop fasteners. It
measures approximately 14” (W) x 14” (H) x 11”7 (D).

In your letter, you suggested that the insulated cooler bag with the tote bag
is a composite good with the essential character imparted by the cooler bag.
You suggested classification under subheading 4202.92.1000, Harmonized
Tariff Schedule of the United States (HTSUS). However, the cooler bag and
tote bag are not considered a composite good because they do not form a whole
that would not normally be offered for sale in separate parts. The cooler bag
and tote bag are capable of functioning independently. Therefore, the cooler
bag and tote bag are considered separate articles, and are classified sepa-
rately.

The applicable subheading for the cooler bag will be 4202.92.0807, Harmo-
nized Tariff Schedule of the United States (HTSUS), which provides for
insulated food or beverage bags, with outer surface of textile materials, other,
of man-made fibers. The duty rate will be 7 percent ad valorem.

The applicable subheading for the tote bag will be 4202.92.3031. HTSUS,
which provides for travel, sports and similar bags, with outer surface of
textile materials, other, of man-made fibers, other. The duty rate will be 17.6
percent ad valorem.
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Duty rates are provided for your convenience and are subject to change.
The text of the most recent HTSUS and the accompanying duty rates are
provided on World Wide Web at http://www.usitc.gov/tata/hts/.

HTSUS 4202.92.0807 and 4202.92.3031 fall within textile category 670.
With the exception of certain products of China, quota/visa requirements are
no longer applicable for merchandise which is the product of World Trade
Organization (WTO) member countries. Quota and visa requirements are
the result of international agreements that are subject to frequent renego-
tiations and changes. To obtain the most current information on quota and
visa requirements applicable to this merchandise, we suggest you check,
close to the time of shipment, the “Textile Status Report for Absolute Quotas”
which is available on our web site at www.cbp.gov. For current information
regarding possible textile safeguard actions on goods from China and related
issues, we refer you to the web site of the Office of Textiles and Apparel of the
Department of Commerce at otexa.ita.doc.gov.

This ruling is being issued under the provisions of Part 177 of the Customs
Regulations (19 C.F.R. 177).

A copy of the ruling or the control number indicated above should be
provided with the entry documents filed at the time this merchandise is
imported. If you have any questions regarding the ruling, contact National
Import Specialist Vikki Lazaro at 646-733-3041.

Sincerely,
RorerT B. SwIERUPSKI
Director,
National Commodity Specialist Division
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[ATTACHMENT B]

HQ H025873
CLA-2 OT:RR:CTF:TCM H025873 GC
CATEGORY: Classification
TARIFF NO.: 4202.92.1000
DanieL Gruck, Esaq.
SERKO, SiMON, GLUCK AND KaNE, LLP
1700 Broapway, 31ST FLOOR
NEew York Crry, NEw York 10019

RE: Request for reconsideration of NY N022627; Tariff classification of a
rolling cooler bag with detachable tote bag

Dear Mr. Gruck:

This letter is in reference to your request, dated April 3, 2008, on behalf of
California Innovations, Inc. (California Innovations), for reconsideration of
NY N022627, dated February 27, 2008, concerning the classification of a
rolling cooler bag with a detachable tote bag under the Harmonized Tariff
Schedule of the United States (HTSUS).

In NY N022627, the National Commodity Specialist Division of U.S. Cus-
toms and Border Protection (CBP) classified the rolling cooler bag under
subheading 4202.92.0807, HTSUS (2008), which provides for, in pertinent
part: “...traveling bags, insulated food or beverage bags... of textile materi-
als...: Other: With outer surface of sheeting of plastic or textile materials:
Insulated food or beverage bags: With outer surface of textile materials:
Other... Of man-made fibers”. The tote bag was separately classified under
subheading 4202.92.3031, HTSUS (2008), which provides for, in pertinent
part: “...traveling bags... and similar containers... of textile materials...:
Other: With outer surface of sheeting of plastic or textile materials: Travel,
sports and similar bags: With outer surface of textile materials: Other...
Other: Of man-made fibers: Other”. The provisions are unchanged in the
2010 version of the HTSUS. Pursuant to your reconsideration request and
your supplemental submission of April 15, 2008, we have reviewed NY
N022627 and find it to be in error.

FACTS:

In NY N022626, CBP described the rolling cooler bag, in pertinent part, as
a soft-sided insulated cooler bag with wheels, the outer surface of which is
constructed of both man-made textile material and polyvinyl chloride (PVC)
plastic sheeting. The ruling states that the man-made textile material covers
the majority of the total outer surface area of the rolling cooler bag. You have
since clarified that the rolling cooler bag is not composed of a man-made
textile material, but of vinyl. Consequently, the rolling cooler bag would be
independently classified under subheading 4202.92.1000, HTSUS, which
provides for, in pertinent part: “...traveling bags, insulated food or beverage
bags... of textile materials...: Other: With outer surface of sheeting of plastic
or textile materials: Insulated food or beverage bags: Other”.

The cooler bag measures approximately 14 inches (width) by 14 inches
(height) by 11 inches (depth), and features an insulated interior with a
removable plastic lining. There are also two pockets on the side of the cooler
bag, the flaps of which are closed via hook-and-loop strips. It can be lifted
using two handles, which are connected by a padded strap, or it can be rolled
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using the retractable handle. The top section of the cooler bag has a zippered
storage compartment for storing a removable nylon tote bag.

The nylon tote bag, when removed from its compartment, has approxi-
mately the same measurements as the rolling cooler bag and features a
drawstring closure and webbed shoulder straps. When used to carry other
materials, the tote bag can be carried separately by the shoulder straps or
attached to the cooler by means of four hook-and-loop strips, which attach the
bottom of the tote bag to the top of the cooler, and two plastic “S” clips, which
attach to two hooks located on the cooler’s retractable handle.

In your request to reconsider NY N022627, you argue that the cooler and
tote bag are classifiable together as a composite good, with the cooler impart-
ing the merchandise with its essential character.

ISSUE:

Are the rolling cooler bag and detachable tote bag classified together as a
composite good or a set per GRI 3? If so, which component, if any, imparts the
whole with its essential character?

LAW AND ANALYSIS:

Classification under the HT'SUS is made in accordance with the General
Rules of Interpretation (GRIs). GRI 1 provides that the classification of goods
shall be determined according to the terms of the headings of the tariff
schedule and any relative section or chapter notes. In the event that the
goods cannot be classified solely on the basis of GRI 1, and if the headings and
legal notes do not otherwise require, the remaining GRIs 2 through 6 may
then be applied in order.

The HTSUS provisions under consideration are as follows:

4202 Trunks, suitcases, vanity cases, attaché cases, briefcases, school
satchels, spectacle cases, binocular cases, camera cases, musical
instrument cases, gun cases, holsters and similar containers;
traveling bags, insulated food or beverage bags, toiletry bags,
knapsacks and backpacks, handbags, shopping bags, wallets,
purses, map cases, cigarette cases, tobacco pouches, tool bags,
sports bags, bottle cases, jewelry boxes, powder cases, cutlery
cases and similar containers, of leather or of composition
leather, of sheeting of plastics, of textile materials, of vulcanized
fiber or of paperboard, or wholly or mainly covered with such
materials or with paper:

Other:
4202.92 With outer surface of sheeting of plastic or of textile
materials:

Insulated food and beverage bags:
4202.92.1000 Other...

Travel sports and similar bags:

With outer surface of textile materials:

4202.92.30 Other...
4202.92.3031 Other

Initially we note that both the rolling cooler bag and the detachable tote
bag fit within the scope of heading 4202, HTSUS. The cooler bag is eo nomine
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provided for in the heading. See Headquarters Ruling Letter (HQ) H018503,
dated January 31, 2008; HQ 962817, dated January 14, 2002. Because the
outer surface of the rolling cooler bag is composed of vinyl and not of a
man-made woven textile material, the tariff classification of the rolling cooler
bag in NY N022627 is incorrect. Accordingly, if imported separately, the
rolling cooler bag would be classified in subheading 4202.92.1000, HTSUS,
which provides for, in pertinent part: “...traveling bags, insulated food or
beverage bags... of textile materials...: Other: With outer surface of sheeting
of plastic or textile materials: Insulated food or beverage bags: Other”.

The tote bag is similar to the travel and sports bags described in heading
4202, HTSUS, in that it is designed to organize, store, protect and carry
various items. See HQ 957116, dated February 23, 1995 and HQ 960201,
dated February 20, 1997. If imported separately, it would be classified under
subheading 4202.92.3031, HTSUS, which provides for, in pertinent part:
“...traveling bags... and similar containers... of textile materials...: Other:
With outer surface of sheeting of plastic or textile materials: Travel, sports
and similar bags: With outer surface of textile materials: Other... Other: Of
man-made fibers: Other”.

Classification of merchandise within heading 4202, HTSUS, implicates
GRI 6, which states:

For legal purposes, the classification of goods in the subheading of a
heading shall be determined according to the terms of those subheadings
and any related subheading notes and, mutatis mutandis, to the above
rules, on the understanding that only subheadings at the same level are
comparable. For the purposes of this rule, the relative section, chapter
and subchapter notes also apply, unless the context otherwise requires.

GRI 3, which governs the classification of composite goods and sets, states,
in pertinent part:
When, by application of rule 2(b) or for any other reason, goods are, prima
facie, classifiable under two or more headings [or subheadings], classifi-
cation shall be effected as follows:

(b) Mixtures, composite goods consisting of different materials or made
up of different components, and goods put up in sets for retail sale,
which cannot be classified by reference to 3(a), shall be classified as
if they consisted of the material or component which gives them their
essential character, insofar as this criterion is applicable.

The Harmonized Commodity Description and Coding System Explanatory
Notes (ENs), constitute the official interpretation of the tariff at the inter-
national level. While neither legally binding nor dispositive, the ENs provide
a commentary on the scope of each heading of the HTSUS and are generally
indicative of the proper interpretation of the headings. See T.D. 89-80, 54
Fed. Reg. 3512728 (Aug. 23, 1989).

Section (IX) of the EN to GRI 3 states the following:

For the purposes of this Rule, composite goods made up of different
components shall be taken to mean not only those in which the compo-
nents are attached to each other to form a practically inseparable whole
but also those with separable components, provided these components
are adapted one to the other and are mutually complementary and that
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together they form a whole which would not normally be offered for sale
in separate parts. (Emphasis in original)

The fact that the cooler bag and tote bag are separable raises the issue of
whether they are sufficiently adapted to each other and mutually comple-
mentary so as to form a composite good within the meaning of GRI 3. The two
items are adapted to one another in the sense that when not in use, the tote
bag is stored in zippered pocket located on the top of the lid of the rolling
cooler bag. Likewise, the rolling cooler bag and tote bag are designed to be
used together through the hook and loop strips and “S” clips, which attach the
tote bag to the top of the rolling cooler bag and the hooks on the retractable
handle. This serves as an indication that the tote bag is intended to be used
to carry items complementary to the food preserved in the cooler bag (i.e.
non-perishable food, beach supplies, tailgating items, etc.). While a rolling
cooler bag and tote bag could generally be sold separately, the fact that these
particular items are particularly adapted to be used in conjunction with one
another leads to the conclusion that they combine to form a whole that would
not normally be offered for sale in separate parts. See HQ 962297, dated
April 5, 2002 (where CBP found that a cooler bag and a detachable seat
cushion of a similar size and with special features indicating simultaneous
use formed a composite good); see also HQ 953523, dated April 22, 1993 and
HQ 953705, dated March 2, 1993. Accordingly, we find that the subject
merchandise is a composite good described by GRI 3.

As stated in GRI 3(b), a composite good is to be classified according to the
material or component that imparts the good with its essential character. In
its discussion concerning “essential character,” the EN to GRI 3(b) states
that:

The factor which determines essential character will vary as between
different kinds of goods. It may, for example, be determined by the nature
of the material or component, its bulk, quantity, weight or value, or by the
role of a constituent material in relation to the use of the goods.

While we were not provided with information on the value of each compo-
nent, the complex construction of the rolling cooler bag in relation to the tote
bag indicates that its value predominates. These same features, such as the
sturdy frame, insulated layer and removable plastic lining, cause the rolling
cooler bag to be bulkier and heavier than the tote bag component. Finally,
due to its capability to preserve food for a period of time, the rolling cooler bag
performs the most important role of the two components with respect to
overall use of the composite good. The fact that the tote bag is designed to
collapse within a compartment of the rolling cooler bag and then attach to the
rolling cooler bag when desired evinces an ancillary role. Thus, we find that
the rolling cooler bag component imparts the subject merchandise with its
essential character.

HOLDING:

By application of GRI 1, the rolling cooler bag and detachable tote bag are
classified in heading 4202, HTSUS, which provides for, in pertinent part:
“...traveling bags, insulated food or beverage bags... and similar containers...
of textile materials”. By application GRI 6 and GRI 3(b), the subject mer-
chandise is specifically provided for in subheading 4202.92.1000, HTSUS,
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which provides for, in pertinent part: “...traveling bags, insulated food or
beverage bags... of textile materials...: Other: With outer surface of sheeting
of plastic or textile materials: Insulated food or beverage bags: Other”. The
column one, general rate of duty is 3.4 percent ad valorem.

Duty rates are provided for your convenience and subject to change. The
text of the most recent HTSUS and the accompanying duty rates are provided
on the World Wide Web at www.usitc.gov.

EFFECT ON OTHER RULINGS:

NY N022627, February 27, 2008, is hereby REVOKED.
Sincerely,

MyrEs B. HarRMON,
Director
Commercial and Trade Facilitation Division

e
GENERAL NOTICE

19 CFR PART 177

Proposed Revocation of Ruling Letter and Proposed
Revocation of Treatment Relating to Classification of a
Cooktop Scraper from China

AGENCY: U.S. Customs and Border Protection (“CBP”), Depart-
ment of Homeland Security.

ACTION: Notice of proposed revocation of ruling letter and treat-
ment relating to the classification of a cooktop scraper from China.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C.
1625 (c)), as amended by section 623 of Title VI (Customs Modern-
ization) of the North American Free Trade Agreement Implementa-
tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises inter-
ested parties that CPB proposes to revoke a ruling concerning the
classification of a cooktop scraper under the Harmonized Tariff
Schedule of the United States (HTSUS). Similarly, CPB intends to
revoke any treatment previously accorded by CPB to substantially
identical transactions. Comments are invited on the correctness of
the proposed actions.

DATES: Comments must be received on or before July 9, 2010.

ADDRESSES: Written comments are to be addressed to U.S.
Customs and Border Protection, Office of International Trade,
Regulation and Rulings, Attention: Trade and Commercial
Regulations Branch, 799 9th Street, N.W., 5th Floor Washington,
D.C. 20229-1179. Comments submitted may be inspected at 799
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9th St. N.W. during regular business hours. Arrangements to
inspect submitted comments should be made in advance by calling
Mr. Joseph Clark at (202) 325-0118.

FOR FURTHER INFORMATION CONTACT: Tamar Anolic,
Tariff Classification and Marking Branch: (202) 325-0036.

SUPPLEMENTARY INFORMATION:

Background

On December 8, 1993, Title VI (Customs Modernization), of the
North American Free Trade Agreement Implementation Act (Pub. L.
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective.
Title VI amended many sections of the Tariff Act of 1930, as amended,
and related laws. Two new concepts which emerge from the law are
“informed compliance” and “shared responsibility.” These con-
cepts are premised on the idea that in order to maximize voluntary
compliance with customs laws and regulations, the trade community
needs to be clearly and completely informed of its legal obligations.
Accordingly, the law imposes a greater obligation on CBP to provide
the public with improved information concerning the trade commu-
nity’s responsibilities and rights under the customs and related laws.
In addition, both the trade and CBP share responsibility in carrying
out import requirements. For example, under section 484 of the
Tariff Act of 1930, as amended (19 U.S.C. §1484), the importer of
record is responsible for using reasonable care to enter, classify and
value imported merchandise, and provide any other information nec-
essary to enable CBP to properly assess duties, collect accurate sta-
tistics and determine whether any other applicable legal requirement
is met.

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625
(c)(1)), as amended by section 623 of Title VI (Customs Moderniza-
tion) of the North American Free Trade Agreement Implementation
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested
parties that CBP proposes to revoke a ruling pertaining to the clas-
sification of a cooktop scraper. Although in this notice CBP is spe-
cifically referring to New York Ruling Letter (NY) N018967, dated
November 1, 2007 (Attachment A), this notice covers any rulings on
this merchandise which may exist but have not been specifically
identified. CBP has undertaken reasonable efforts to search existing
data bases for rulings in addition to the one identified. No further
rulings have been found. This notice will cover any rulings on this
merchandise that may exist but have not been specifically identified.
Any party who has received an interpretive ruling or decision (i.e.,
ruling letter, internal advice memorandum or decision or protest
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review decision) on the merchandise subject to this notice, should
advise CBP during this notice period.

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, CBP pro-
poses to revoke any treatment previously accorded by CBP to sub-
stantially identical transactions. Any person involved in substan-
tially identical transactions should advise CBP during this notice
period. An importer’s failure to advise CBP of substantially identical
transactions or of a specific ruling not identified in this notice, may
raise issues of reasonable care on the part of the importer or his
agents for importations of merchandise subsequent to this notice.

In NY N018967, CBP ruled that a cooktop scraper is classified in
subheading 8205.59.55.10, HTSUS, which provides for: “handtools
(including glass cutters) not elsewhere specified or included: other
handtools (including glass cutters) and parts thereof: other: other:
other: of iron or steel: other: edged handtools: other.”

Pursuant to 19 U.S.C. 1625(c)(1), CBP proposes to revoke NY
N018967, and any other ruling not specifically identified, to reflect
the proper classification of the merchandise pursuant to the analysis
set forth in Proposed Headquarters Ruling Letter H020853. (see At-
tachment “B” to this document). Additionally, pursuant to 19 U.S.C.
1625(c)(2), CBP proposes to revoke any treatment previously ac-
corded by CBP to substantially identical transactions. Before taking
this action, consideration will be given to any written comments
timely received.

Dated: May 25, 2010
GaiL A. HamiLL
for

MyLEs B. HarmoN,
Director
Commercial and Trade Facilitation Division



114 CUSTOMS BULLETIN AND DECISIONS, VOL. 44, No. 24, JunE 9, 2010

[ATTACHMENT A]

N018967
November 1, 2007
CLA-2-82:0T:RR:NC:N1:118
CATEGORY: Classification
TARIFF NO.: 8205.59.5510
Mg. JosEpH DELAHANTY
Panarpina Inc.
1776 ON-THE-GREEN
67 PARk PLACE
Morgristown, NJ 07960

RE: The tariff classification of a razor blade scraper from China.

Dear MR. DELAHANTY:

In your letter dated October 23, 2007, on behalf of your client, Delta
Carbona, L.P., you requested a tariff classification ruling. The sample which
you submitted is being returned as you requested.

The item is described as a Carbona Cooktop Scraper. It is used to clean
glass ceramic cooktops by scraping. The scraper handle is plastic and holds
a single retractable steel razor blade that operates with a sliding thumb
control. The scraper also includes three replacement blades which are stored
within the tool handle.

The applicable subheading for the razor scraper will be 8205.59.5510,
Harmonized Tariff Schedule of the United States (HTSUS), which provides
for handtools (including glass cutters) not elsewhere specified or included;
blow torches and similar self-contained torches; vises, clamps and the like,
other than accessories for and parts of machine tools; anvils; portable forges;
hand- or pedal-operated grinding wheels with frameworks; base metal parts
thereof: other handtools (including glass cutters) and parts thereof: other:
other: other: of iron or steel: other: edged handtools: other. The rate of duty
will be 5.3% ad valorem.

Consideration was given to the suggested classification of subheading
8212.10.00, HTSUS, which provides for razors. In understanding the lan-
guage of the HTSUS, the Harmonized Commodity Description and Coding
System Explanatory Notes may be utilized. The Explanatory Notes (ENs),
although not dispositive nor legally binding, provide a commentary on the
scope of each heading of the HTSUS, and are the official interpretation of the
Harmonized System at the international level. See T.D. 89-80, 54 Fed. Reg.
35127, 35128 (August 23, 1989). Examples of tools noted within the ENs that
are classified within heading 8205 are scrapers and stripping knives. The
cooktop razor scraper is a hand tool found within heading 8205. The razors
and razor blades noted within heading 8212 are intended for hair removal.

Duty rates are provided for your convenience and are subject to change.
The text of the most recent HTSUS and the accompanying duty rates are
provided on World Wide Web at http:/www.usitc.gov/tata/hts/.

This ruling is being issued under the provisions of Part 177 of the Customs
Regulations (19 C.F.R. 177).

A copy of the ruling or the control number indicated above should be
provided with the entry documents filed at the time this merchandise is
imported. If you have any questions regarding the ruling, contact National
Import Specialist Kathy Campanelli at 646-733—-3021.
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Sincerely,
RoBerT B. SWIERUPSKI
Director,
National Commodity Specialist Division
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[ATTACHMENT B]

HQ H020853
CLA-2- OT:RR:CTF:TCM H020853 TNA
CATEGORY: Classification
TARIFF NO.: 8205.51.30
JosepH DELAHANTY, LicENsEp Customs BROKER
PanarpiNa, Inc.
1776 ON-THE-GREEN
67 PArk PracE
Morgristown, NJ 07960

RE: Revocation of NY N018967; Tariff Classification of a Ceramic Cooktop
Scraper from China

Dear MR. DELAHANTY:

This is in response to your request, made on behalf of your client, Delta
Carbona, L.P., dated December 10, 2007, for reconsideration of New York
Ruling Letter (“NY”) N018967, dated November 1, 2007, which pertains to
the classification of a Ceramic Cooktop Scraper under the Harmonized Tariff
Schedule of the United States (HTSUS). We have reviewed that ruling and
have found it to be in error. Therefore, this ruling revokes NY N018967.

FACTS:

The merchandise at issue is a Ceramic Cooktop Scraper (“scraper”), con-
sisting of a plastic handle with a steel razor blade on one end. The razor
blade is retractable and operated by a sliding thumb tool. You state that the
tool’s “functional purpose” is to remove burnt-on crust from glass ceramic
cooktops, and it is being marketed, packaged and sold as such.

The scraper comes packaged as one scraper with three replacement blades.
Its packing bears such descriptors as “glass ceramic cooktop scraper,” and
“use to remove burnt on crust.” Directions on the package indicate that the
merchandise is for “use only on cold surfaces. After removing burnt crust or
food particles, clean cooktop with Carbona Glass Ceramic Cooktop Cleaner.”
In addition, the product’s listing on Delta Carbona’s website and other simi-
lar sites also indicates that the merchandise is intended to complement other
types of ceramic cleaners. According to this marketing material, the subject
merchandise can be used “without scratching your class ceramic cooktop.” A
sample was received and examined by this office.

In NY N018967, the subject merchandise was classified in subheading
8205.59.5510, HTSUS, which provides for handtools (including glass cutters)
not elsewhere specified or included: other handtools (including glass cutters)
and parts thereof: other: other: other: of iron or steel: other: edged handtools:
other.

ISSUE:

Whether the Ceramic Cooktop Scraper is classified under subheading
8205.51, HT'SUS, as a household tool, or under subheading 8205.59, HTSUS,
as an “other” type of tool?

LAW AND ANALYSIS:

Merchandise is classifiable under the HTSUS in accordance with the Gen-
eral Rules of Interpretation (GRIs). The systematic detail of the HTSUS is
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such that most goods are classified by application of GRI 1, that is, according
to the terms of the headings of the tariff schedule and any relative Section or
Chapter Notes. In the event that the goods cannot be classified solely on the
basis of GRI 1, and if the headings and legal notes do not otherwise require,
the remaining GRIs 2 through 6 may then be applied in order. GRI 6 requires
that the classification of goods in the subheadings of headings shall be
determined according to the terms of those subheadings, any related sub-
heading notes and mutatis mutandis, to the GRIs 1 through 5.
The HTSUS provisions under consideration are as follows:

8205 Handtools (including glass cutters) not elsewhere specified or in-
cluded; blow torches and similar self-contained torches; vises, clamps
and the like, other than accessories for and parts of machine tools;
anvils; portable forges; hand- or pedal-operated grinding wheels with
frameworks; base metal parts thereof

Other handtools (including glass cutters) and parts thereof:

8205.51 Household tools, and parts thereof:

Of iron or steel:
8205.51.30 Other (including parts)
8205.59 Other:

Other:

Of iron or steel:

8205.59.55 Other:
Edged handtools

In understanding the language of the HTSUS, the Explanatory Notes
(ENs) of the Harmonized Commodity Description and Coding System, which
constitute the official interpretation of the HTSUS at the international level,
may be utilized. The ENs, although not dispositive or legally binding,
provide a commentary on the scope of each heading, and are generally
indicative of the proper interpretation of the HTSUS. See T.D. 89-80, 54 Fed.
Reg. 35127 (August 23, 1989).

The EN to heading 8205, HTSUS, states, in pertinent part, the following:
This heading covers all hand tools not included in other headings of this
Chapter or elsewhere in the Nomenclature (see the General Explanatory
Notes to this Chapter), together with certain other tools or appliances
specifically mentioned in the title.

It includes a large number of hand tools (including some with simple
hand-operated mechanisms such as cranks, ratchets or gearing). This
group of tools includes:...

(E) Other hand tools (including glaziers’ diamonds).
This group includes:

(1) A number of household articles, including some with cutting blades
but not including mechanical types (see the Explanatory Note to head-
ing 82.10), having the character of tools and accordingly not proper to
heading 73.23, such as :

Flat irons (gas, paraffin (kerosene), charcoal, etc., types, but not elec-
tric irons which fall in heading 85.16 ), curling irons; bottle openers, cork
screws, simple can openers (including keys); nut-crackers; cherry stoners
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(spring type); button hooks; shoe horns; “steels” and other knife sharp-
eners of metal; pastry cutters and jaggers; graters for cheese, etc.; “light-
ning” mincers (with cutting wheels); cheese slicers, vegetable slicers;
waffling irons; cream or egg whisks, egg slicers; butter curlers; ice picks;
vegetable mashers; larding needles; pokers, tongs, rakers and cover lifts
for stoves or fire places...

(7) Miscellaneous hand tools such as farriers’ paring knives, toeing
knives, hoof pickers and hoof cutters, cold chisels and punches; riveters’
drifts, snaps and punches; non-plier type nail lifters, case openers and pin
punches; tyre levers; cobblers’ awls (without eyes); upholsterers’ or book-
binders’ punches; soldering irons and branding irons; metal scrapers;
non-plier type saw sets; mitre boxes; cheese samplers and the like; earth
rammers; grinding wheel dressers; strapping appliances for crates, etc.,
other than those of heading 84.22 (see the relevant Explanatory Note);
spring operated “pistols” for stapling packages, paperboard, etc.; car-
tridge operated riveting, wall-plugging, etc., tools; glass blowers’ pipes;
mouth blow pipes; oil cans and oilers (including those with pump or screw
mechanisms), grease guns.

In your request for reconsideration, you argue that the scraper should be
classified in subheading 8205.51, HTSUS, based on its use as a household
tool, primarily in the kitchen to clean a certain type of surface within the
kitchen. In Headquarters Ruling Letter (HQ) 959568, dated July 11, 1997,
CBP classified a six-piece kitchen set in subheading 8205.51, HTSUS. In so
doing, we stated the following:

The U.S. Court of International Trade (CIT) has noted Webster’s New
World Dictionary of American English 654 (3d College ed. 1988)’s defini-
tion of the term “household” as “of a household or home; domestic.” The
Court determined that when “household” is used with the term “articles”
a use provision is created. Hartz Mountain Corp. v. United States, 903
F.Supp. 57, 59, CIT Slip Op. 95-154 (Sept. 1, 1995). The Court found the
phrase “household articles” to be a use provision within the context of
subheading 3924.90.50, HTSUS. Similarly, we believe that, within the
context of subheading 8205.51, HTSUS, when “household” is used with
the term “tools” a use provision is created.

Additional U.S. Rule of Interpretation 1(a) states that “a tariff classifica-
tion controlled by use is determined in accordance with the principal use of
the class or kind of goods to which the imported goods belong.” Courts have
also provided several factors to apply when determining whether merchan-
dise falls within a particular class or kind of good. They include: (1) the
general physical characteristics of the merchandise; (2) the expectation of the
ultimate purchasers; (3) the channels of trade in which the merchandise
moves; (4) the environment of the sale (e.g. the manner in which the mer-
chandise is advertised and displayed); (5) the usage of the merchandise; (6)
the economic practicality of so using the import; and (7) the recognition in the
trade of this use. See United States v. Carborundum Co., 63 CCPA 98, 102,
536 F.2d 373, 377 (1976), cert denied, 429 U.S. 979 (1976).

In the present case, there is nothing in the subject merchandise’s general
physical characteristics that would indicate that its principal use is for
countertops made of glass ceramic. However, Delta Carbona’s marketing
materials, including the product’s packaging and the company’s website,
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market the scraper for use as a cleaning tool in the kitchen. Furthermore,
online product reviews indicate that consumers primarily use this tool as it is
marketed- to clean their kitchens. See, e.g.,
http://www.thriftyfun.com/tf28361339.tip.html. As a result, we find that the
scraper’s principal use is as a household tool. As a result, it is classified in
subheading 8205.51.30, HTSUS, which provides for “household tools and
parts thereof: of iron or steel.”

HOLDING:

Under the authority of GRI 1, the razor blade scraper is provided for in
heading 8205, HTSUS, and specifically in subheading 8205.51.30, which
provides for “Handtools (including glass cutters) not elsewhere specified or
included; blow torches and similar self-contained torches; Other handtools
(including glass cutters) and parts thereof: Household tools, and parts
thereof: Of iron or steel: Other (including parts).” As such, the duty rate is
3.7%.

Duty rates are provided for your convenience and are subject to change.
The text of the most recent HTSUS and the accompanying duty rates are
provided on the internet at www.usitc.gov/tata/hts/.

EFFECT ON OTHER RULINGS:

NY N018967, dated November 1, 2007, is REVOKED.
Sincerely,

Myres B. Harmon
Director,
Commercial and Trade Facilitation Division

e

PROPOSED REVOCATION OF RULING LETTER AND
PROPOSED REVOCATION OF TREATMENT RELATING TO
THE TARIFF CLASSIFICATION OF A CERTAIN
COMBINATION HAND CART AND FOLD-OUT
STEPLADDER

AGENCY: U.S. Customs and Border Protection; Department of
Homeland Security.

ACTION: Notice of proposed revocation of a ruling letter and treat-
ment relating to tariff classification of a combination hand cart and
fold-out stepladder.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C.
§ 1625(c)), as amended by Section 623 of Title VI (Customs Modern-
ization) of the North American Free Trade Agreement Implementa-
tion Act (Pub.L. 103-182, 107 Stat. 2057) (“Title VI”), this notice
advises interested parties that U.S. Customs and Border Protection
(“CBP”) proposes to revoke one ruling letter relating to the tariff
classification of a combination hand cart and fold-out stepladder
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under the Harmonized Tariff Schedule of the United States (“HT-
SUS”). CBP also proposes to revoke any treatment previously ac-
corded by CBP to substantially identical transactions. Comments are
invited on the correctness of the proposed actions.

DATES: Comments must be received on or before July 9, 2010.

ADDRESSES: Written comments are to be addressed to Customs
and Border Protection, Office of International Trade, Regulations
and Rulings, Attention: Trade and Commercial Regulations Branch,
799 9th Street, N.W., 5th Floor, Washington, D.C. 20229.
Submitted comments may be inspected at U.S. Customs and
Border Protection, 799 9th Street N.W., Washington, D.C. 20229
during regular business hours. Arrangements to inspect submitted
comments should be made in advance by calling Mr. Joseph Clark
at (202) 325-0118.

FOR FURTHER INFORMATION CONTACT: Saskia
Fronabarger, Penalties Branch: (202) 325-0324

SUPPLEMENTARY INFORMATION:

Background

Title VI came into effect on December 8, 1993. Tile VI amended
many sections of the Tariff Act of 1930, as amended, and related laws.
Two new concepts which emerge from the law are “informed com-
pliance” and “shared responsibility.” These concepts are pre-
mised on the idea that in order to maximize voluntary compliance
with customs laws and regulations, the trade community needs to be
clearly and completely informed of its legal obligations. Accordingly,
the law imposes a greater obligation on CBP to provide the public
with improved information concerning the trade community’s respon-
sibilities and rights under the customs and related laws. In addition,
both the trade and CBP share responsibility in carrying out import
requirements. For example, under section 484 of the Tariff Act of
1930, as amended (19 U.S.C. § 1484), the importer of record is re-
sponsible for using reasonable care to enter, classify and value im-
ported merchandise, and to provide any other information necessary
to enable CBP to properly assess duties, collect accurate statistics,
and determine whether any other applicable legal requirement is
met.

Pursuant to section 625(c)(1) of the Tariff Act of 1930, as amended
(19 U.S.C. § 1625(c)(1)), this notice advises interested parties that
CBP intends to revoke a ruling letter pertaining to the tariff classi-
fication of a combination hand cart and fold-out ladder. Although this
notice specifically refers to the revocation of New York Ruling Letter
(NY) N021149 (January 9, 2008), set forth as Attachment A to this
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document, this notice also covers any rulings on this merchandise
which may exist but have not been specifically identified. CBP has
undertaken reasonable efforts to search existing databases for rul-
ings in addition to the one identified. No further rulings have been
found. Any party who has received an interpretive ruling or decision
(i.e., ruling letter, internal advice memorandum or decision or protest
review decision) on the merchandise subject to this notice should
advise CBP during this notice period.

Similarly, pursuant to section 625(c)(2) of the Tariff Act of 1930, as
amended (19 U.S.C. § 1625(c)(2)), CBP proposes to revoke any treat-
ment previously accorded by CBP to substantially identical transac-
tions. Any person involved in substantially identical transactions
should advise CBP during this notice period. An importer’s failure to
advise CBP of substantially identical transactions or of a specific
ruling not identified in this notice may raise issues of reasonable care
on the part of the importer or its agents for importations of merchan-
dise subsequent to the effective date of the final notice of this pro-
posed action.

In NY NO021149, CBP determined that the subject combination
hand cart and fold-out ladder was classified under subheading
8716.80.5010, HT'SUS (2008), which provides for “Trailers and semi-
trailers; other vehicles, not mechanically propelled; and parts
thereof: Other vehicles: Other, Industrial hand trucks.” It is now
CBP’s position that the subject merchandise is classified by operation
of General Rules of Interpretation 3(c) and 6 under subheading
8716.80.5090, HTSUS, which provides for “Trailers and semi-trailers;
other vehicles, not mechanically propelled; and parts thereof: Other
vehicles: Other, Other: Other.”

Pursuant to 19 U.S.C. § 1625(c)(1), CBP proposes to revoke NY
N021149 and revoke or modify any other ruling not specifically iden-
tified herein, in order to reflect the proper classification of the subject
combination hand cart and fold-out ladder according to the analysis
contained in proposed Headquarters Ruling Letter H037541, set
forth as Attachment B to this document. Additionally, pursuant to 19
U.S.C. § 1625(c)(2), CBP intends to revoke any treatment previously
accorded by CBP to substantially identical transactions.

Before taking this action, consideration will be given to any written
comments timely received.
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Dated: May 25, 2010
GaiL A. HamiLL
for

MyLEs B. HARMON,
Director
Commercial and Trade Facilitation Division

Attachments
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[ATTACHMENT A]

NO021149
January 9, 2008
CLA-2-87:0T:RR:E:NC:N1:101
CATEGORY: Classification
TARIFF NO.: 8716.80.5010
Karuy TROTTA, ADMINISTRATIVE ASSISTANT
CoNAIR CORPORATION
150 MiLrorp RoAD
East Winpsor, NJ 08520-6124

RE: The tariff classification of a multi-function item from China

Dear Ms. TroTTA,

In your letter dated December 19, 2007, you requested a tariff classification
ruling.

The item wunder -consideration is the Flat Folding, Heavy-Duty
Stepladder/Full-Utility Hand Truck (Model TSM-31LHT); it is a hand truck
combined with a fold-out stepladder. No sample was provided with your
Ruling Request, although a photograph and literature were included.

The Flat Folding, Heavy-Duty Stepladder/Full-Utility Hand Truck (Model
TSM-31LHT) is constructed of aluminum and weighs approximately 14 1bs.
The ladder configuration of the item has a 300-1b. weight capacity and the
platform of the hand truck configuration has a 250-1b. weight capacity. The
hand truck configuration rolls on 4-inch rubber wheels and the stepladder
configuration is equipped with three polypropylene steps measuring 11
inches wide by 9 inches deep.

|

Classification of goods in the Harmonized Tariff Schedule of the United
States (HT'SUS) is governed by the General Rules of Interpretation (GRIs).
GRI 3. states, “When ... goods are ... classifiable under two or more headings,
classification shall be effected as follows: ... (¢) ... they shall be classified
under the heading which occurs last in numerical order among those which
equally merit consideration.

General Note 3. (h) (vi) to the HTSUS states, “ ... a reference to “headings”
encompasses subheadings indented thereunder.” Subheading 7616.99.5030
of the HTSUS provides for “Other articles of aluminum: Other: Other: Other:
Ladders”. Subheading 8716.80.5010 of the HTSUS provides for “ ... other
vehicles, not mechanically propelled ... : Other vehicles: Other: Industrial
hand trucks”

The applicable classification subheading for the Flat Folding, Heavy-Duty
Stepladder/Full-Utility Hand Truck (Model TSM-31LHT) will be
8716.80.5010, HTSUS, which provides for “ ... other vehicles, not mechani-

cally propelled ... : Other vehicles: Other: Industrial hand trucks”. The rate
of duty will be 3.2%.
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Duty rates are provided for your convenience and are subject to change.
The text of the most recent Harmonized Tariff Schedule of the United States
and the accompanying duty rates are provided on the World Wide Web at
http://ww.usitc.gov /tata/hts/.

The Flat Folding, Heavy-Duty Stepladder/Full-Utility Hand Truck (Model
TSM-31LHT) may be subject to antidumping duties or countervailing duties.
Written decisions regarding the scope of AD/CVD orders are issued by the
Import Administration in the Department of Commerce and are separate
from Tariff Classification Rulings issued by U.S. Customs and Border Pro-
tection; you can contact them at http:/www.trade.gov/ia/ (click on “Contact
Us”). For further information, you can view a list of current AD/CVD cases
at the United States International Trade Commission website at
http://www.usite.gov (click on “Antidumping and countervailing duty inves-
tigations”), and you can search AD/CVD deposit and liquidation messages
using the AD/CVD Search tool at http://www.cbp.gov (click on “Import” and
“AD/CVD”).

This ruling is being issued under the provisions of Part 177 of the Customs
Regulations (19 C.F.R. 177).

A copy of the ruling or the control number indicated above should be
provided with the entry documents filed at the time this merchandise is
imported. If you have any questions regarding the ruling, contact National
Import Specialist Richard Laman at 646-733-3017.

Sincerely,

RoBerT B. SWIERUPSKI
Director,
National Commodity Specialist Division
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[ATTACHMENT B]

HQ H037541
OT: RR: CTF: TCM: H037541 SF
CATEGORY: Classification
TARIFF NO.: 8716.80.5090
JouN DEMiLt, AssocIATE COUNSEL
CoNAIR CORPORATION
1 CumminGs PoINT RoAD
Stamrorp, CT 06904

RE: Classification of Stepladder/Hand Truck Combination from China; NY
N021149 Revoked

Drar Mr. DEMrLT:

This is in response to your August 11, 2008 request for reconsideration of
New York Ruling Letter (“NY”) N021149, made on behalf of Conair Corpora-
tion (“Conair”). The National Commodity Specialist Division of U.S. Cus-
toms and Border Protection (“CBP”) issued NY N021149 to Conair on Janu-
ary 9, 2008.

The issues addressed by this ruling originated in a request for a ruling
made by Conair on December 19, 2007 on the tariff classification of the Flat
Folding, Heavy-Duty Stepladder/Full-Utility Hand Truck (Model TSM-
31LHT)' (“LadderKart”) from China. In NY N021149, CBP classified the
LadderKart under subheading 8716.80.5010 of the Harmonized Tariff Sched-
ule of the United States (HTSUS) which provides for “Trailers and semi-
trailers; other vehicles, not mechanically propelled; and parts thereof: Other
vehicles: Other, Industrial hand trucks.”

You indicate that Conair believes that the correct tariff classification of the
LadderKart is subheading 7616.99.5030, HTSUS which provides for “Other
articles of aluminum: Other: Other: Other, Ladders” and request reconsid-
eration of NY N021149.

FACTS:

The LadderKart is a hand cart combined with a fold-out stepladder made
of aluminum and weighing approximately 14 pounds. The stepladder con-
figuration has a 300 pound weight capacity and is equipped with three
polypropylene steps measuring 11 inches wide by 9 inches deep. The hand
cart configuration has a 250 pound weight capacity and rolls on wheels of 4
inches in diameter.

The LadderKart is marketed on the Conair website as a travel cart and its
marketing materials indicate, among other things, that it is a “[g]reat value
as a 2-for-1item.”® Various online vendors note that the LadderKart could be
particularly useful for homeowners, contractors and photographers. Specifi-
cally, online vendors describe the LadderKart as a “Contractor Grade Step-
ladder & Folding Luggage Cart/Hand Truck Combination,” indicate that the
LadderKart is “Fabulous For The Homeowner As Well As The Contractor,”

! Conair has indicated that Model TSM-31LHT is the same product as Model TS-31LHT.

2 Conair, http://www.conair.com/travel-smart-ladderkart-professional-grade-stepladder-
hand-cart-p-540.html

3 Amazon, http://www.amazon.com/Ladderkart-Step-Ladder-Hand-Truck/dp/B000GD3K5I
4Id.
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and market the LadderKart as a “dual purpose solution for ... [photogra-
phers’] various hauling and shooting needs.”®

ISSUE:
What is the classification of the LadderKart under the HTSUS?
LAW AND ANALYSIS:

Classification under the HT'SUS is made in accordance with the General
Rules of Interpretation (“GRIs”). GRI 1 provides, in part, that classifica-
tion decisions are to be “determined according to the terms of the head-
ings and any relative section or chapter notes.” If the goods cannot be
classified solely on the basis of GRI 1, and if the headings and legal notes
do not otherwise require, the remaining GRIs may then be applied, in
order. The Harmonized Commodity Description and Coding System
Explanatory Notes (“ENs”) constitute the official interpretation of the
Harmonized System at the international level (for the four digit headings
and the six digit subheadings) and facilitate classification under the
HTSUS by offering guidance in understanding the scope of the headings
and GRIs. While neither legally binding nor dispositive of classification
issues, the ENs provide commentary on the scope of each heading of the
HTSUS and are generally indicative of the proper interpretation of the
headings. See T.D. 89-80, 54 Fed. Reg. 35127-28 (Aug. 23, 1989).

In classifying the merchandise, we bear in mind that a product’s classification
is determined by first looking to the headings and section or chapter notes.
See Orlando Food Corp. v. United States, 140 F.3d 1437 (Fed. Cir. 1998). Only
after determining that a product is classifiable under the heading should one
look to the subheadings to find the correct classification for the merchandise.
Id. We also keep in mind that absent contrary definitions in the HTSUS or
legislative history, we construe HTSUS terms according to their common and
commercial meanings. See Medline Indus. Inc. v. United States, 62 F.3d 1407
(Fed. Cir. 1995); See also Len-Ron Mfg. Co., Inc. v. United States, 334 F.3d
1304, 1309 (Fed. Cir. 2003).

In NY N021149, CBP classified the merchandise at issue under subheading
8716.80.5010, HTSUS. Conair asserts that the merchandise is classified
under subheading 7616.99.5030, HTSUS. Before turning to classification of
the LadderKart at the subheading levels, it is necessary to resolve classifi-
cation of the product at the heading level. Heading 8716, HTSUS, provides
for: “Trailers and semi-trailers; other vehicles, not mechanically propelled;
and parts thereof” while heading 7616, HTSUS provides for: “Other articles
of aluminum.”
The ENs to heading 8716 state, in pertinent part:

This heading covers a group of non-mechanically propelled vehicles

(other than those of the preceding headings) equipped with one or more

wheels and constructed for the transport of goods or persons.

* * * * *

5 B&H Photo, Video, Pro Audio, http://www.bhphotovideo.com/c/product/620515-REG/
Travel Smart_by_Conair_TS31LHT Travel Smart_LadderKart_Combination.html
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The vehicles of this heading are designed to be towed by other vehicles

(tractors, lorries, trucks, motorcycles, bicycles, etc.), to be pushed or

pulled by hand, to be pushed by foot or to be drawn by animals.

This heading includes:
* * * ® ®

(B) Hand- or foot-propelled vehicles.
* * * ® ®

(2) Wheelbarrows, luggage-trucks, hopper-trucks and

tipping-trucks.

* * * * *
(4) Hand-carts, e.g., for waste disposal.

Meanwhile, the ENs to heading 7616 state, in pertinent part:

This heading covers all articles of aluminum other than
those covered by the preceding heading of this Chapter, or by
Note 1 to Section XV, or articles specified or included in
Chapter 82 or 83 , or more specifically covered elsewhere in
the Nomenclature.

The LadderKart is in part a hand cart and in part a stepladder made of
aluminum. Because headings 8716 and 7616, HTSUS both describe the
LadderKart in part, those parts of the product are prima facie classifiable
under headings 8716 and 7616, HTSUS. However, the LadderKart as a
whole is not prima facie classifiable under either heading. As a result, the
LadderKart cannot be classified pursuant to GRI 1 and it is necessary to
consider the succeeding GRIs in numerical order.

GRI 2(a) provides guidance for the classification of incomplete or unfinished
products. Because the LadderKart is a finished article, GRI 2(a) is inappli-
cable. GRI 2(b) provides, in pertinent part, that the classification of goods
consisting of more than one material or substance shall be according to the
principles of GRI 3. The LadderKart consists of more than one substance
inasmuch as it is comprised of a hand cart and a stepladder both made
primarily of aluminum. Consequently, we turn to GRI 3.

GRI 3 provides that when, by application of rule 2(b) or for any other reason,
goods are, prima facie, classifiable under two or more headings, classification
shall be effected as follows: (a) the heading which provides the most specific
description shall be preferred to headings providing a more general descrip-
tion. However, when two or more headings each refer to part only of the
materials or substances contained in mixed or composite goods or to part only
of the items in a set put up for retail sale, those headings are to be regarded
as equally specific in relation to those goods, even if one of them gives a more
complete or precise description of the goods; (b) mixtures, composite goods
consisting of different materials or made up of different components, and
goods put up in sets for retail sale, which cannot be classified by reference to
3(a), shall be classified as if they consisted of the material or component
which gives them their essential character, insofar as this criterion is appli-
cable; and (¢) when goods cannot be classified by reference to 3(a) or 3(b), they
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shall be classified under the heading which occurs last in numerical order
among those which equally merit consideration.

You contend that pursuant to GRI 3(a), the LadderKart should be clas-
sified under heading 7616, HTSUS, because the LadderKart is primarily
a stepladder whose hand cart feature is secondary to its principle use. In
support of this assertion, you state that (1) the hand cart function is
ill-suited to serve as an industrial hand cart because its tubular frame
cannot slide under heavy objects and cannot carry a load of greater than
250 pounds; (2) Conair does not market the LadderKart for industrial
uses; (3) the LadderKart is frequently stocked with other ladders; and (4)
internet retailers emphasize the stepladder functions.

Your first and second points imply that while the LadderKart is a hand
cart, it should not be classified under heading 8716, HT'SUS because it is
not “industrial.” We emphasize that whether the LadderKart is “indus-
trial” has no bearing on its classification at the heading level and only
affects its classification at the statistical (10-digit) level.

GRI 3(a) is inapplicable here because that GRI only “comes into play
when a good, as a whole, is prima facie classifiable under two or more
headings.” Conair Corp. v. United States, 29 Ct. Int’l Trade 888, 894
(2005) (citing Bauer Nike Hockey USA, Inc. v. United States, 393 F.3d
1246, 1252 (Fed. Cir. 2004)). Here, headings 7616 and 8716, HTSUS each
only describe the product in part.

In applying GRI 3(b), we must determine which component is indispens-
able to the merchandise in order to determine the essential character of
this composite good. See Oak Laminates Div. of Oak Materials Group v.
United States, 8 Ct. Int’l Trade 175, 628 F. Supp. 1577, 1581 (1984).
Essential character can be determined based upon a variety of factors
including the nature of the material or component, its bulk, quantity,
weight or value, or by the role of a constituent material in relation to the
use of the goods.

Here, we find that no material or component imparts essential character
to the LadderKart. You contend that the LadderKart’s principle function
is as a stepladder because the LadderKart is frequently stocked in stores
with other ladders and because internet retailers emphasize the steplad-
der functions. However, Conair itself includes the LadderKart in the
“travel carts” section of its website which indicates that the hand cart
aspect of the merchandise is just as important as that of the stepladder.

Similarly, both Conair and online vendors emphasize the dual use of the
LadderKart as a stepladder and hand cart. The complete name of the
LadderKart consistently includes the phrase “Stepladder/Hand Cart”
calling attention to the product’s dual uses. In addition, Conair and
online vendors provide detailed specifications for both the stepladder and
hand cart uses including the weight capacity of each without suggesting
that either element of the product is more useful than the other. The fact
that some stores may stock the LadderKart in the ladder department does
not indicate that its principle function is that of a stepladder; stocking
decisions may be made on criteria other than an item’s principle function
and the LadderKart’s marketing consistently highlights its dual use.
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Consequently, neither the stepladder nor the hand cart function consti-
tutes the essential character of the overall product and the LadderKart
cannot be classified pursuant to GRI 3(b).

As aresult, we progress to GRI 3(c), by which the LadderKart is classified
under heading 8716, HTSUS, as it occurs last in numerical order when
compared to heading 7616, HTSUS.

To resolve classification of the merchandise at the subheading level, we

turn to GRI 6, which provides in pertinent part:
[flor legal purposes, the classification of goods in the sub-
headings of a heading shall be determined according to the
terms of those subheadings and any related subheading
notes and, mutatis mutandis, to the above rules [GRI 1 to 5],
on the understanding that only subheadings at the same
level are comparable.

Pursuant to GRI 6, the classification principles enunciated in GRIs 1
thorough 5 apply to the subheadings of heading 8716, HTSUS. By
application of GRI 1, the first subheading within heading 8716, HTSUS to
accurately describe the hand cart portion® of the LadderKart is subhead-
ing 8716.80.50 providing for “Trailers and semi-trailers; other vehicles,
not mechanically propelled; and parts thereof: Other vehicles: Other.”
Consequently, at the ten-digit classification level, we must determine
whether the hand cart portion of the LadderKart is classified under
subheading 8716.80.5010, HTSUS providing for industrial hand trucks,
subheading 8716.80.5020, HTSUS providing for portable luggage carts,
or 8716.80.5090, HT'SUS providing for all other merchandise.

Beginning with subheading 8716.80.5010, HTSUS, you contend that the
LadderKart is not suited for industrial use because its tubular frame
cannot slide under heavy objects and cannot carry a load of great than 250
pounds. The term “industrial” is not defined in the HTSUS or in the ENs
and therefore must be construed in accordance with its common and
commercial meaning. Nippon Kogaku (USA) Inc. v. United States, 69
CCPA 89, 92, 673 F.2d 380, 382 (1982). Conair’s website indicates that
the stepladder’s 300 pound weight capacity is rated “industrial heavy””
but the hand cart, with a 250 pound weight capacity, is not rated for
industrial use. Because the hand cart portion of the LadderKart is not
rated for industrial use, in accordance with the commercial meaning of
the term “industrial,” we find that the LadderKart is not an “industrial
hand truck” and, therefore, does not meet the terms of subheading
8716.80.5010, HTSUS.

Subheading 8716.80.5020, HTSUS provides for portable luggage carts.
Although Conair markets the LadderKart as a “travel cart,” it is also
marketed for use by homeowners, contractors, and photographers. Con-

8 At the subheading level of classification we are solely concerned with determining the
classification of the hand cart portion of the LadderKart because the merchandise as a
whole is classified under heading 8716, HTSUS pursuant to GRI 3(c).

7 Conair, http://www.conair.com/travel-smart-ladderkart-professional-grade-stepladder-
hand-cart-p-540.html
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sequently, the entire hand cart portion of the LadderKart cannot be
classified as a portable luggage cart. Having exhausted all other sub-
headings, we now turn to subheading 8716.80.5090, HTSUS which pro-
vides for other items and under which the LadderKart is classified.®

HOLDING:

By application of GRI 3(c), the LadderKart is classified under heading
8716, HTSUS and by application of GRI 1 applied mutatis mutandis through
GRI 6, it is specifically classified under subheading 8716.80.5090, HTSUS,
which provides for: “Trailers and semi-trailers; other vehicles, not mechani-
cally propelled; and parts thereof: Other vehicles: Other, Other: Other.” The
column one, general rate of duty is 3.2 percent ad valorem.

Duty rates are provided for your convenience and are subject to change.
The text of the most recent HTSUS and the accompanying duty rates are
provided on the World Wide Web at www.usitc.gov.

EFFECT ON OTHER RULINGS:
NY N021149, dated January 9, 2008, is hereby REVOKED.
Sincerely,

Mryies B. Harwmon,
Director
Commercial and Trade Facilitation Division

—
GENERAL NOTICE

19 CFR PART 177

Proposed Revocation of Ruling Letter and Proposed
Revocation of Treatment Relating to Classification of Steel
Winches from China

AGENCY: U.S. Customs and Border Protection (“CBP”), Depart-
ment of Homeland Security.

ACTION: Notice of proposed revocation of ruling letter and treat-
ment relating to the classification of steel winches from China.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C.
1625 (c)), as amended by section 623 of Title VI (Customs Modern-
ization) of the North American Free Trade Agreement Implementa-
tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises inter-
ested parties that CPB proposes to revoke a ruling concerning the
classification of steel winches under the Harmonized Tariff Schedule
of the United States (HTSUS). Similarly, CPB proposes to revoke any

8 We note that NY K86887 (June 22, 2004) classified a very similar item under the same
subheading.
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treatment previously accorded by CPB to substantially identical
transactions. Comments are invited on the correctness of the pro-
posed actions.

DATES: Comments must be received on or before July 9, 2010.

ADDRESSES: Written comments are to be addressed to U.S.
Customs and Border Protection, Office of International Trade,
Regulation and Rulings, Attention: Trade and Commercial
Regulations Branch, 799 9th Street, N.W., 5th Floor Washington,
D.C. 20229-1179. Comments submitted may be inspected at 799
9th St. N.W. during regular business hours. Arrangements to
inspect submitted comments should be made in advance by calling
Mr. Joseph Clark at (202) 325-0118.

FOR FURTHER INFORMATION CONTACT: Tamar Anolic,
Tariff Classification and Marking Branch: (202) 325-0036.

SUPPLEMENTARY INFORMATION:
Background

On December 8, 1993, Title VI (Customs Modernization), of the
North American Free Trade Agreement Implementation Act (Pub. L.
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective.
Title VI amended many sections of the Tariff Act of 1930, as amended,
and related laws. Two new concepts which emerge from the law are
“informed compliance” and “shared responsibility.” These con-
cepts are premised on the idea that in order to maximize voluntary
compliance with customs laws and regulations, the trade community
needs to be clearly and completely informed of its legal obligations.
Accordingly, the law imposes a greater obligation on CBP to provide
the public with improved information concerning the trade commu-
nity’s responsibilities and rights under the customs and related laws.
In addition, both the trade and CBP share responsibility in carrying
out import requirements. For example, under section 484 of the
Tariff Act of 1930, as amended (19 U.S.C. §1484), the importer of
record is responsible for using reasonable care to enter, classify and
value imported merchandise, and provide any other information nec-
essary to enable CBP to properly assess duties, collect accurate sta-
tistics and determine whether any other applicable legal requirement
is met.

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625
(c)(1)), as amended by section 623 of Title VI (Customs Moderniza-
tion) of the North American Free Trade Agreement Implementation
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested
parties that CBP proposes to revoke a ruling pertaining to the clas-
sification of steel winches from China. Although in this notice CBP is
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specifically referring to Headquarters Ruling Letter (HQ) 950334,
dated January 24, 1992 (Attachment A), this notice covers any rul-
ings on this merchandise which may exist but have not been specifi-
cally identified. CBP has undertaken reasonable efforts to search
existing data bases for rulings in addition to the one identified. No
further rulings have been found. This notice will cover any rulings on
this merchandise that may exist but have not been specifically iden-
tified. Any party who has received an interpretive ruling or decision
(i.e., ruling letter, internal advice memorandum or decision or protest
review decision) on the merchandise subject to this notice, should
advise CBP during this notice period.

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, CBP pro-
poses to revoke any treatment previously accorded by CBP to sub-
stantially identical transactions. Any person involved in substan-
tially identical transactions should advise CBP during this notice
period. An importer’s failure to advise CBP of substantially identical
transactions or of a specific ruling not identified in this notice, may
raise issues of reasonable care on the part of the importer or his
agents for importations of merchandise subsequent to this notice.

In HQ 950334, CBP ruled that steel winches are classified in head-
ing 8479, HTSUS, which provides for: “[o]ther machines and me-
chanical appliances having individual functions not specified or in-
cluded elsewhere in [chapter 84].” The referenced ruling is incorrect
because the steel winches at issue is are classified eo nomine in
heading 8425, HTSUS, which provides for: “Pulley tackle and hoists
other than skip hoists.”

Pursuant to 19 U.S.C. 1625(c)(1), CBP proposes to revoke HQ
950334, and any other ruling not specifically identified, to reflect the
proper classification of the merchandise pursuant to the analysis set
forth in Proposed Headquarters Ruling Letter H031587. (see Attach-
ment “B” to this document). Additionally, pursuant to 19 U.S.C.
1625(c)(2), CBP proposes to revoke any treatment previously ac-
corded by CBP to substantially identical transactions. Before taking
this action, consideration will be given to any written comments
timely received.

Dated: May 25, 2010
GaiL A. HamiLn
for

MyLEs B. HarMON,
Director
Commercial and Trade Facilitation Division
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[ATTACHMENT A]

HQ 950334
JANUARY 24, 1992
CLA-2:CO:R:C:M 950334 JAS
CATEGORY: Classification
TARIFF NO.: 8479.89.90, HTSUS
Anprew P. Vance, Esaq.
BarNES, RicHARDSON & COLBURN
475 Park AVENUE SouTH
NEew York, NEw York 10016

RE: Flatbed Trailer Winch; Load Binder; Cargo Tie-Down Mechanism; Head-
ings 8425, 8479

Dear MR. VancE:

In your letter of August 19, 1991, on behalf of Omni USA Inc., Del Mar,
California, you inquire as to the tariff classification of certain load securing
devices from China. A sample was submitted. Our ruling follows.

FACTS:

Submitted literature depicts web winches, combination winches and cable
winches, as well as trailer winches and truck winches. You indicate the
article in question is a trailer winch. The device is mounted on the underside
of a truck trailer and used to tie down or secure loads. The sample is of
medium carbon steel plate construction and consists of a drum or cylinder
rotating horizontally in a housing that bolts to the trailer. One end of a chain
or nylon strap is fixed to the drum and the other end to the side of the trailer
over the load. The drum is rotated manually by a winch bar or similar hand
tool until the proper tension is reached. A ratchet and pawl maintain tension
and prevent the load from slipping. The strap and tool are not a part of this
importation.

Citing several dictionary definitions of the term winch, you maintain the
articles in issue are hand-operated drum hauling devices that function as a
type of active cargo control system. You state the provision in subheading
8425.39.00, Harmonized Tariff Schedule of the United States (HTSUS) rep-
resents the proper classification. The rate of duty is 2 percent ad valorem.

ISSUE:

Whether the articles in issue are winches of heading 8425; whether they
are machines for tariff purposes.

LAW AND ANALYSIS:

Merchandise is classifiable under the Harmonized Tariff Schedule of the
United States (HTSUS) in accordance with the General Rules of Interpreta-
tion (GRIs). GRI 1 states in part that for legal purposes, classification shall
be determined according to the terms of the headings and any relative section
or chapter notes, and provided the headings or notes do not require other-
wise, according to GRIs 2 through 6.

The Harmonized Commodity Description And Coding System Explanatory
Notes (ENs) constitute the Customs Cooperation Council’s official interpre-
tation of the Harmonized System. While not legally binding on the contract-
ing parties, and therefore not dispositive, the Ens provide a commentary on
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the scope of each heading of the Harmonized System and are thus useful in
ascertaining the classification of merchandise under the System. Customs
believes the notes should always be consulted. See T.D. 89-80.

The definitions you adduce as reflecting the common meaning of the term
winch suggest a pulling or tightening function. While winches of heading
8425 consist of hand-operated or power driven horizontal ratchet drums
around which a cable is wound, relevant Ens at p. 1191 indicate that the
winches of that heading are simple lifting or handling equipment and that
the group includes marine winches and capstans for operating cargo lifting
gear, raising anchor, and hauling in tow lines, fishing nets, etc.

Heading 8425 designates a class of articles eo nomine, by name. In the
absence of a contrary legislative intent, judicial decision, or administrative
practice, an eo nomine designation will include all forms of the named
article. However, in determining whether an article is within an eo nomine
designation, its use may be considered in order to establish its identity.
United States v. Quon Quon Company, 46 CCPA 70, C.A.D. 699 (1959). The
articles in issue here are cargo securing devices or tiedowns that perform a
mere tightening or restraining function. They do not lift, haul or tow, nor are
they material handling devices of any type. They act on nothing outside
themselves. We conclude, therefore, that the devices in issue are not winches
encompassed by heading 8425. Tariff terms do not necessarily include ev-
erything within their literal meaning. United States v. Andrew Fisher Cycle
Co., Inc., 57 CCPA 102, 107, C.A.D. 986 (1970), and related cases.

Heading 8479 encompasses machinery having individual functions which
is not more specifically provided for elsewhere in the HTSUS. The devices
here have sufficient mechanical capability to qualify as machinery. Moreover,
although they must be mounted on a flatbed trailer, their function is separate
and distinct from that of the trailer. They therefore have an individual
function as required for classification in heading 8479. In a ruling dated June
10, 1991 (089411), ratchet tie down instruments consisting of nylon straps
and gear and pawl mechanisms, and used to secure various articles, were
held to be classifiable in heading 8479.

HOLDING:

The Omni trailer winches are machines provided for in heading 8479. They
are classifiable in subheading 8479.89.90, HTSUS, other machines and me-
chanical appliances having individual functions not specified or included
elsewhere in [chapter 84]. The rate of duty is 3.7 percent ad valorem.

Sincerely,

JoHN DURANT,
Director
Commercial Rulings Division
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[ATTACHMENT B]

HQ H031587
OT:RR:CTF:TCM HO031587 TNA
CATEGORY: Classification
TARIFF NO.: 8425.39.01
Anprew P. Vance, Esq.
Barnes, RicHarpsoN & COLBURN
475 Park AveENUE SoutH, 251H FLOOR
New York, NY 10016

RE: Revocation of HQ 950334; Classification of steel winches from China

Drar MRr. VANCE:

This letter is in reference to Headquarters Ruling Letter (‘HQ”) 950334,
issued to you on behalf of your client, Omni USA, Inc., Del Mar California
(“Omni”) on January 24, 1992, concerning the tariff classification of flatbed
trailer winches. In that ruling, U.S. Customs and Border Protection (“CBP”)
classified the merchandise under subheading 8479.89.90, Harmonized Tariff
Schedule of the United States (‘HTSUS”), as parts of machines and mechani-
cal appliances having individual functions, not specified or included else-
where in Chapter 84. We have reviewed HQ 950334 and found it to be in
error. For the reasons set forth below, we hereby revoke HQ 950334.

FACTS:

The merchandise at issue is described as a winch, constructed from me-
dium carbon steel plate with precision cast steel pawls and gears. This winch
in particular is specifically designed to be mounted under the rim of a flatbed
truck trailer for safe securing of cargo. Several of these devices are used
together to manually pull tight nylon webbing straps or cable that secure the
trailer load. They are manufactured to accommodate webbing straps up to
four inches in width and may be used with webbing straps, cable, or a
combination of the two. The winches themselves consist of hand-operated
horizontal ratchet drums around which webbing and/or cable is wound.

ISSUE:

Whether the winches are classified as winches under heading 8425, HT-
SUS, or under heading 8479, HTSUS, as other machines and appliances not
specified elsewhere in Chapter 84?

LAW AND ANALYSIS:

Classification under the Harmonized Tariff Schedule of the United States
Annotated (HTSUSA) is made in accordance with the General Rules of
Interpretation (GRI). GRI 1 provides that the classification of goods shall be
determined according to the terms of the headings of the tariff schedule and
any relative Section or Chapter Notes. In the event that the goods cannot be
classified solely on the basis of GRI 1, and if the headings and legal notes do
not otherwise require, the remaining GRI may then be applied.

The Harmonized Commodity Description and Coding System Explanatory
Notes (“ENs”) constitute the official interpretation of the Harmonized System
at the international level. While neither legally binding nor dispositive, the
ENs provide a commentary on the scope of each heading of the HTSUS and
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are generally indicative of the proper interpretation of these headings. See
T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989).
The HTSUS provisions under consideration are as follows:
8479 Machines and mechanical appliances having individual functions, not
specified or included elsewhere in this chapter; parts thereof:
Other machines and mechanical appliances:
8479.89 Other:

Electromechanical appliances with self-contained
electric motor:

8479.89.90 Other
8425 Pulley tackle and hoists other than skip hoists; winches and capstans;
jacks:

Pulley tackle and hoists other than skip hoists or hoists of a
kind used for raising vehicles:

Winches; capstans:
8425.39.01 Other

The EN to Heading 8425, HTSUS, reads, in pertinent part:
This heading covers simple lifting or handling equipment.

& & * * * & & * *

This heading covers:...

Winches consist of hand-operated or power-driven horizontal ratchet
drums around which the cable is wound. Capstans are similar, but the
drum is vertical.

This group includes:

(1) Marine winches and capstans for operating cargo lifting
gear, raising anchor, manoeuvring the steering gear, hauling
in tow lines, fishing nets, dredging cables, etc. The power
unit is often built into those machines as an integral whole.

(2) Winches for tractors, etc....

In HQ 950334, CBP found that heading 8425, HTSUS, listed winches, eo
nomine, in its heading, but determined that as evidenced by heading 8425,
HTSUS, and the ENs, winches of that heading must lift, haul, or tow. In
particular, CBP stated, “the articles in issue here are cargo securing devices
that perform a mere tightening or restraining function. They do not lift, haul
or tow, nor are they material handling devices of any type. They act on
nothing outside themselves.” As a result, CBP classified the merchandise
under heading 8479, HTSUS, a basket provision encompassing machines,
and parts thereof, that are not specified elsewhere in Chapter 84.

An eo nomine provision is one that describes a commodity by a specific
name, usually one well known to commerce. The Pomeroy Collection v.
United States, 559 F. Supp. 2d 1374; 30 Int’l Trade Rep. (BNA) 1712; 2008 Ct.
Intl. Trade LEXIS 60; SLIP OP. 2008-57; Clarendon Marketing, Inc. v. United
States, 21 C.1.T. 59; 955 F. Supp. 1501; 19 Int’l Trade Rep. (BNA) 1142; 1997
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Ct. Intl. Trade LEXIS 22. In addition, “an eo nomine designation, with no
terms of limitation, will ordinarily include all forms of the named article.”
Carl Zeiss, Inc. v. United States, 195 F.3d 1375 (Fed. Cir. 1999); Pomeroy, 559
F. Supp. 2d 1374; Clarendon Marketing, 21 C.I.T. 59. Because the term
“winches” is not defined in the tariff schedule, CBP turns to other sources to
determine its meaning. See Lonza, Inc. v. United States, 46 F.3d 1098,
1106-07 (Fed. Cir. 1995).

The Oxford English Dictionary defines “winch” as “a hoisting or hauling
apparatus consisting essen