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I. Introduction

This case consolidates various challenges to the Department of
Commerce’s (“Commerce” or “Department”) antidumping (“AD”) de-
termination Large Newspaper Printing Presses and Components
Thereof, Whether Assembled or Unassembled, from Japan: Final Re-
sults of Changed Circumstances Review, 71 Fed. Reg. 11,590-01
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(Dep’'t Commerce Mar. 8, 2006) (“Final Results”). See also Issues and
Decision Memorandum for the Changed Circumstances Review of
Large Newspaper Printing Presses and Components Thereof,
Whether Assembled or Unassembled, from Japan, A-588-837 (Dep't
Commerce Mar. 8, 2006), http://ia.ita.doc.gov/frn/summary/Japan/
E6-3295-1.pdf (“I&D Memo.”). Plaintiffs Tokyo Kikai Seisakusho,
Ltd., and TKS (U.S.A)), Inc., (collectively “TKS” or “Plaintiffs”) chal-
lenge 1) Commerce’s authority to initiate and conduct the changed
circumstances review that led to the Final Results, 2) the Depart-
ment’'s determination to reinstate the AD order in question with re-
spect to TKS for the period from September 1, 2000 through Septem-
ber 3, 2001, and 3) Commerce’s determination to reopen for
reconsideration the sunset review that resulted in the complete revo-
cation of the AD order. Plaintiff-Intervenor Mitsubishi Heavy Indus-
tries, Ltd. (“MHI"), also contests the Department’s determination to
reopen for reconsideration the sunset review. Lastly, Plaintiff/
Defendant-Intervenor Goss International Corporation (“Goss”) chal-
lenges Commerce’'s conclusion that the record compiled in the
changed circumstances review supported a finding that TKS did not
intentionally withhold information relevant to the 1998-1999 and
1999-2000 reviews, and the resulting determination not to apply ad-
verse facts available (*“AFA”) in those reviews. For the reasons given
below the Final Results are affirmed in part and overturned in part.

Il. Procedural History

On September 4, 1996, the Commerce Department issued an
amended final determination and AD order on large newspaper
printing presses (“LNPPs”) from Japan, which covered TKS and
MHI.? Notice of Antidumping Duty Order and Amended Final Deter-
mination of Sales at Less Than Fair Value: Large Newspaper Print-
ing Presses and Components Thereof, Whether Assembled or Unas-
sembled, from Japan, 61 Fed. Reg. 46,621-01 (Dep’'t Commerce Sept.
4, 1996). Over subsequent years, Commerce conducted three admin-
istrative reviews of TKS pursuant to 19 U.S.C. 8 1675(a), covering
the periods 1) from September 1, 1997 to August 31, 1998; 2) from
September 1, 1998 to August 31, 1999; and 3) from September 1,
1999 to August 31, 2000. See Large Newspaper Printing Presses and
Components Thereof, Whether Assembled or Unassembled, from Ja-
pan: Initiation of Changed Circumstances Review, 70 Fed. Reg.
24,514-01, 24,514 (Dep't Commerce May 10, 2005) (“Changed Cir-
cumstances Review Initiation”). TKS received a zero margin in each
investigation, see id., which led the Department, on January 16,
2002, to revoke the AD order with respect to TKS pursuant to 19
C.F.R. 8 351.222(b)(2). Large Newspaper Printing Presses and Com-

1Goss was the domestic petitioner in the proceeding.
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ponents Thereof, Whether Assembled or Unassembled, from Japan:
Final Results of Antidumping Duty Administrative Review and Revo-
cation in Part, 67 Fed. Reg. 2190-01 (Dep’'t Commerce Jan. 16, 2002)
(“Partial Revocation Determination”). Barely over a month later,
Commerce revoked the AD order entirely during a five-year sunset
review pursuant to 19 U.S.C. § 1675(c)(3)(A). Large Newspaper
Printing Presses and Components Thereof, Whether Assembled or
Unassembled, from Japan (A-588-837) and Germany (A-428-821):
Notice of Final Results of Five-Year Sunset Reviews and Revocation
of Antidumping Duty Orders, 67 Fed. Reg. 8522—01 (Dep’'t Commerce
Feb. 25, 2002) (“Full Revocation Determination”).3

After learning of information arising from a recent federal court
decision that found TKS provided false information to the govern-
ment about their 19971998 sales,* the Department self-initiated a
changed circumstances review of the AD order® with respect to the
firms pursuant to 19 U.S.C. § 1675(b)(1). Changed Circumstances
Review Initiation, 70 Fed. Reg. at 24,515; accord 1&D Memo. at 4-5;
see also Goss Int'l Corp. v. Tokyo Kikai Seisakusho, Ltd., 321 F. Supp.
2d 1039 (N.D. lowa 2004), aff'd sub nom. Goss Int'l Corp. v. Man
Roland Druckmaschinen Aktiengesellschaft, 434 F.3d 1081 (8th Cir.
2006), cert. denied sub nom. Tokyo Kikai Seisakusho, Ltd. v. Goss
Int'l Corp., 126 S. Ct. 2363 (2006). In its preliminary results, Com-
merce found that

TKS granted [the Dallas Morning News] a $1 million rebate
and credits for spare parts tied to the sale reviewed, yet it did
not disclose this information in its questionnaire responses sub-
mitted in the 1997-1998 administrative review. TKS was spe-
cifically asked in the questionnaire issued in the 1997-1998 ad-

2In relevant part, 19 U.S.C. § 1675(c)(3)(A) provides for the revocation of an AD order if
no domestic manufacturer or producer of a product like that within the scope of the order
responds to the notice of initiation of a five-year review. See 19 U.S.C. § 1675(c)(3)(A); see
also id. § 1677(9)(C)—~(G) (defining “interested party” with respect to 19 U.S.C.
§ 1675(c)(3)(A)).

3Commerce merged the sunset reviews of LNPPs from Japan and Germany because
each review's analysis turned on “the adequacy of the domestic interested party re-
sponse. . . . [T]he domestic interested party [was] the same in both cases.” Large Newspaper
Printing Presses and Components from Germany and Japan: Extension of Time Limit for
Preliminary and Final Results of Five-Year Sunset Reviews, 66 Fed. Reg. 58,713-01, 58,713
(Dep’'t Commerce Nov. 23, 2001); see also 19 U.S.C. § 1675(c)(3)(A).

4TKS and the Dallas Morning News engaged in a fraudulent price increase and secret
rebate scheme that made the sale of LNPPs to the latter appear as if they were not dumped
on the domestic market. See Goss Int'l Corp. v. Tokyo Kikai Seisakusho, Ltd., 321 F. Supp.
2d 1039, 1045 (N.D. lowa 2004). This one sale constituted the sole transaction covered in
Commerce’s 1997-1998 administrative review of TKS.

5 Although Commerce proffers that it engaged in a review of the AD order in general, see,
e.g., Def. Mem. 4, a careful reading of the Final Results and 1&D Memo. reveals that the
agency in fact reconsidered the three administrative reviews of TKS and the resulting Full
Revocation Determination. See, e.g., Final Results, 71 Fed. Reg. at 11,590-92; 1&D Memo. at
6-18.
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ministrative review whether it had granted any discounts or
rebates in connection with the subject sale. TKS unequivocally
stated that “TKS did not provide any discounts to the contract
price” and “TKS did not provide any rebates to the contract
price.”

Large Newspaper Printing Presses and Components Thereof,
Whether Assembled or Unassembled, from Japan: Preliminary Re-
sults of Changed Circumstances Review, 70 Fed. Reg. 54,019-01,
54,021 (Dep’'t Commerce Sept. 13, 2005) (citations omitted) (“Pre-
liminary Results”). Consequently, Commerce preliminarily deter-
mined that TKS’ actions warranted application of an AFA rate of
59.67 percent in the 1997-1998 administrative review. See id. at
54,022. It also decided that this change, which meant that TKS no
longer enjoyed a rate of zero for three consecutive administrative re-
views, necessitated a recision of the revocation of the AD order with
respect to TKS. See id. at 54,023; see also Partial Revocation Deter-
mination, 67 Fed. Reg. 2190-01. This TKS-specific recision would re-
instate the order with respect to TKS from September 1, 2000
through September 3, 2001. Finally, the Department determined
that if the Preliminary Results were affirmed, the agency would re-
consider the sunset review that fully revoked the AD order. See Pre-
liminary Results, 70 Fed. Reg. at 54,023; see also Full Revocation De-
termination, 67 Fed. Reg. 8522-01.

On March 8, 2006, Commerce affirmed the Preliminary Results in
their entirety. Final Results, 71 Fed. Reg. at 11,590. Plaintiffs then
brought suit in this Court.

I11. Jurisdiction & Standard of Review

This Court has jurisdiction over this matter pursuant to 28 U.S.C.
8 1581(c). The court “must sustain ‘any determination, finding or
conclusion found’ by Commerce unless it is ‘unsupported by substan-
tial evidence on the record, or otherwise not in accordance with the
law.” ” Fujitsu Gen. Ltd. v. United States, 88 F.3d 1034, 1038 (Fed.
Cir. 1996) (quoting 19 U.S.C. § 1516a(b)(1)(B)). Substantial evidence
consists of “such relevant evidence as a reasonable mind might ac-
cept as adequate to support a conclusion.” Matsushita Elec. Indus.
Co. v. United States, 750 F.2d 927, 933 (Fed. Cir. 1984) (quoting
Consol. Edison Co. of N.Y. v. NLRB, 305 U.S. 197, 229 (1938)) (quo-
tations omitted). “[T]he possibility of drawing two inconsistent con-
clusions from the evidence does not prevent an administrative agen-
cy's finding from being supported by substantial evidence.” Id.
(quoting Consolo v. Fed. Mar. Comm’'n, 383 U.S. 607, 619-20 (1966))
(quotations omitted). The court therefore “affirms Commerce’s fac-
tual determinations so long as they are reasonable and supported by
the record as a whole, even if there is some evidence that detracts
from the agency'’s conclusions.” Olympia Indus., Inc. v. United States,
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22 CIT 387, 389, 7 F. Supp. 2d 997, 1000 (1998) (citing Atl. Sugar,
Ltd. v. United States, 744 F.2d 1556, 1563 (Fed. Cir. 1984)). It may
not “substitut[e] its judgment for that of the agency.” Hangzhou
Spring Washer Co. v. United States, 29 CIT __, ____, 387 F. Supp.
2d 1236, 1251 (2005) (citing Koyo Seiko Co. v. United States, 36 F.3d
1565, 1570 (Fed. Cir. 1994)).

When the court examines the lawfulness of Commerce’s statutory
interpretations and regulations, it must employ the two-step test es-
tablished in Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc.,
467 U.S. 837, 842-43 (1984). See Pesquera Mares Australes Ltda. v.
United States, 266 F.3d 1372, 1380 (Fed. Cir. 2001). First, the court
must examine “whether Congress has directly spoken to the precise
guestion at issue.” Chevron, U.S.A., Inc., 467 U.S. at 842. If it has,
the agency and the court must comply with the clear intent of Con-
gress, see id. at 842—43; if it has not, “the court must defer to [the
Department’s] construction of the statute so long as it is permis-
sible.” FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 121
(2000).

I11. Discussion

A. The Department’s Authority to Initiate & Conduct the
Changed Circumstances Review

TKS assert that the Commerce Department had neither the inher-
ent nor statutory authority to initiate and conduct the changed cir-
cumstances review at issue. Mem. P. & A. Supp. Mot. Pls. TKS J.
A.R. 8 (“Pls. Mem.”). TKS contest the Department’s claim to inherent
authority to conduct changed circumstances reviews “to reconsider
decisions that may have been based on false or misleading informa-
tion.” Pls. Mem. 18. They state that “[a] central tenet of administra-
tive law is that an agency is limited to the exercise of powers that
are expressly delegated” to it, since “an administrative agency ‘is en-
tirely a creature of Congress and the determinative question is not
what [the agency] thinks it should do but what Congress has said it
can do.”” Pls. Mem. 19 (quoting Civil Aeronautics Bd. v. Delta Air
Lines, Inc., 367 U.S. 316, 322 (1961)) (second brackets in original).
“‘[A]n agency literally has no power to act . . . unless and until Con-
gress confers power upon it. ... " Pls. Mem. 19 (quoting FAG Italia
S.p.A. v. United States, 291 F.3d 806, 816 (Fed. Cir. 2002) (citation
omitted)) (first ellipses in original). Furthermore, even if Congress
vested the Department with this inherent authority, “Commerce
cannot exercise whatever inherent authority it may have in a man-
ner that is contrary to the express language of the statute [19 U.S.C.
§ 1675(b)(1)].”° Pls. Mem. 21.

619 U.S.C. § 1675(b)(1), which grants Commerce authority to conduct changed circum-
stances reviews, in relevant part states that:
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While their broad statements are indisputable, the court disagrees
with Plaintiffs’ restrictive interpretation of the agency’s powers at is-
sue here. Before proceeding, however, the court emphasizes that
“[w]henever a question concerning administrative . . . reconsideration
arises, two opposing policies immediately demand recognition: the
desirability of finality, on the one hand, and the public interest in
reaching that [which], ultimately, appears to be the right result on
the other.” Civil Aeronautics Bd., 367 U.S. at 321; accord Macktal v.
Sec'y of Labor, 286 F.3d 822, 826 (5th Cir. 2002); NTN Bearing Corp.
v. United States, 74 F.3d 1204, 1208 (Fed. Cir. 1995); see Alta. Gas
Chems., Ltd v. Celanese Corp., 650 F.2d 9, 13 (2d Cir. 1981); see also
ABF Freight Sys., Inc. v. NLRB, 510 U.S. 317, 324 n.10 (1994). As ex-
plained below, the presence of fraud and its compounded effects upon
Commerce’s administrative reviews and the Partial Revocation De-
termination tilt the balance toward the latter.

As the Department insists, an agency may act “pursuant to its in-
herent authority” to protect the integrity of its proceedings from
fraud. Def. Mem. 10; accord Elkem Metals Co. v. United States, 26
CIT 234, 240 & n.6, 193 F. Supp. 2d 1314, 1321 & n.6 (2002); see Def.
Mem. 11-12; cf. Macktal, 286 F.3d at 825-26; Alta. Gas Chems., Ltd.,
650 F.2d at 13 (“It is a well established principle that an administra-
tive agency may reconsider its own decisions. ‘The power to recon-
sider is inherent in the power to decide.’”) (quoting United States v.
Sioux Tribe, 616 F.2d 485, 493 (Ct. Cl. 1980)) (quotations omitted);
Elkem Metals Co., 26 CIT at 239-41, 193 F. Supp. 2d at 1320-22;
Bookman v. United States, 453 F.2d 1263, 1265 (Ct. Cl. 1972). In
fact, “[i]t is hard to imagine a clearer case for exercising this inher-
ent power than when a fraud has been perpetrated on the tribunal.”
Alta. Gas Chems., Ltd., 650 F.2d at 13; accord Elkem Metals Co., 26
CIT at 240, 193 F. Supp. 2d at 1321.

“False testimony in a formal proceeding is intolerable,” and “[w]e
must neither reward nor condone such a ‘flagrant affront’ to the
truth-seeking function of adversary proceedings.” ABF Freight Sys.,
Inc., 510 U.S. at 323; see Elkem Metals Co., 26 CIT at 240 n.6, 193 F.

(1) Ingeneral

Whenever the administering authority [Commerce]. .. receives information concern-
ing. ..

(A) a final affirmative determination that resulted in an antidumping duty order under
this subtitle or a finding under the Antidumping Act, 1921, or in a countervailing duty
order under this subtitle or section 1303 of this title,

(B) a suspension agreement accepted under section 1671c or 1673c of this title, or

(C) a final affirmative determination resulting from an investigation continued pursu-
ant to section 1671c(g) or 1673c(g) of this title,

which shows changed circumstances sufficient to warrant a review of such determination
or agreement, the administering authority . . . shall conduct a review of the determina-
tion or agreement after publishing notice of the review in the Federal Register.

19 U.S.C. § 1675(b)(1).
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Supp. 2d at 1321 n.6. “In any proceeding, whether judicial or admin-
istrative, deliberate falsehoods,” such as those TKS submitted to
Commerce during the 1997-1998 administrative review, “well may
affect the dearest concerns of the parties before a tribunal and may
put the factfinder and parties to the disadvantage, hindrance, and
delay of ultimately extracting the truth by cross examination, by ex-
traneous investigation or other collateral means.” ABF Freight Sys.,
Inc., 510 U.S. at 323(internal citations & quotations omitted). By
providing Commerce with fraudulent information in the 1997-1998
administrative review, TKS compromised the accuracy of the pro-
ceedings and frustrated the Department’s ability to best effectuate
Congress'’ policy goals. See id. at 323-24. Under such circumstances,
Commerce has the inherent authority to self-initiate a review of its
prior determinations to purge them of fraudulent data. Accord Alta.
Gas Chems., Ltd., 650 F.2d at 12-13 (* ‘The inherent power of a fed-
eral court to investigate whether a judgment was obtained by fraud,
[sic] is beyond question,” Universal Oil Co. v. Root Ref. Co., 328 U.S.
575, 580 (1946),. . . . This universally accepted rule has been applied
to proceedings before federal administrative agencies.”); see Greene
County Planning Bd. v. Fed. Power Comm’'n, 559 F.2d 1227, 1233 (2d
Cir. 1976); see also Alta. Gas Chems., Ltd., 650 F.2d at 12 (“[T]he
[agency] will certainly be in a far better position than the . .. court
to determine whether it would have reached a different conclusion
but for the [fraud].”); cf. SEC v. Chenery Corp., 332 U.S. 194, 20203
(1947) (“Not every principle essential to the effective administration
of a statute can or should be cast immediately into the mold of a gen-
eral rule.... [P]roblems may arise...which the administrative
agency could not reasonably foresee. ... In those situations, the
agency must retain power to deal with the problems on a case-to-
case basis if the administrative process is to be effective.”); Elkem
Metals Co., 26 CIT at 239, 193 F. Supp. 2d at 1320.

Given the severe fraud perpetrated by TKS during the 1997-1998
administrative review, as well as other incidents of fraud alleged by
Goss in the two successive administrative reviews, Commerce acted
lawfully when it initiated and conducted reviews of those determina-
tions. See Goss Int'l Corp., 321 F. Supp. 2d at 1045; 1&D Memo. at
4-5. Likewise, the Department reasonably initiated and conducted a
review of its determination to revoke the AD order with respect to
TKS since the basis of that decision rested upon the results of the
tainted administrative reviews. See 19 C.F.R. § 351.222(b)(2); Par-
tial Revocation Determination, 67 Fed. Reg. at 2191-92. Conse-
quently, the court holds that Commerce possessed the authority to
initiate and conduct these reviews.’

7Plaintiffs argue that the concise language of 19 U.S.C. § 1675(b)(1) does not grant
Commerce the power to initiate changed circumstances reviews of administrative reviews
and determinations to partially revoke AD orders. Because the court holds that the Depart-
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B. Commerce’s Determination to Reinstate the AD Order
with Respect to TKS

Plaintiffs also contest Commerce’s decision to reinstate the AD or-
der with respect to them from September 1, 2000 through September
3, 2001. They contend that “Commerce had no authority to reinstate
the antidumping duty order ... because there is no antidumping
duty order on LNPPs from Japan. The order was revoked with re-
spect to all Japanese producers and exporters on February 25, 2002.”
Pls. Mem. 15. TKS claim that the Department’s regulations permit
the agency to reinstate orders revoked with respect to a specific com-
pany “only ‘as long as any exporter or producer is subject to the or-
der.’” Pls. Mem. 15 (citing 19 C.F.R. § 351.222(b)(2)(i)(B)). Plaintiffs
further contend that Commerce has recognized this policy in prac-
tice, citing the agency’s statement in Sebacic Acid from China® that
“‘unless all exporters are revoked from the order, the order contin-
ues to exist, and thus the potential for reinstatement.’” Pls. Mem.
15-16 (quoting Issues and Decisions Memorandum for the Changed
Circumstances Review and Reinstatement of the Antidumping Duty
Order on Sebacic Acid from the People’s Republic of China, A-570—
825 (Dep't Commerce Mar. 23, 2005), at 8, http://www.ia.ita.doc.gov/
frn/summary/prc/E5-1401-1.pdf. Therefore, according to TKS, once
the order no longer exists, neither does the “potential for reinstate-
ment.”

TKS' argument fails. This interpretation of Commerce’s regula-
tions and past determinations distorts their meaning and leads to
absurd results. Commerce rightly objects to TKS’ analysis when it
notes that the Department “ ‘regularly conducts reviews for a seg-
ment of time in the past when [a given] order existed even if the or-
der no longer exists at the time of initiation of that review.”” Def.
Mem. 15 (quoting 1&D Memao. at 7); see, e.g., Antifriction Bearings
(Other Than Tapered Roller Bearings) and Parts Thereof from
France, Germany, Italy, Japan, Sweden, and the United Kingdom;
Final Results of Antidumping Duty Administrative Reviews and Re-
vocation of Orders in Part, 66 Fed. Reg. 36,551-01 (Dep't Commerce
July 12, 2001). Contrary to Plaintiffs’ claims, Commerce acts in ac-
cordance with its regulations when it performs such reviews. 19
C.F.R. § 351.222(b)(2)(i)° sets forth three criteria for the agency to
evaluate when determining whether to revoke an AD order partially:

ment has the inherent authority to review the determinations in question due to fraud, the
court need not reach this issue.

8Sebacic Acid from the People’s Republic of China: Final Results of Antidumping Duty
Changed Circumstances Review and Reinstatement of the Antidumping Duty Order, 70 Fed.
Reg. 16,218 (Dep’'t Commerce Mar. 30, 2005).

9Congress did not establish specific guidelines for the partial revocation of orders. As the

court finds that Commerce’s regulation permissibly effectuates Congress’ intent, the court
must afford it Chevron deference. See Chevron, U.S.A., Inc., 467 U.S. at 842—-43.
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(A) Whether one or more exporters or producers covered by
the order have sold the merchandise at not less than normal
value for a period of at least three consecutive years;

(B) Whether, for any exporter or producer that the Secretary
previously has determined to have sold the subject merchan-
dise at less than normal value, the exporter or producer agrees
in writing to its immediate reinstatement in the order, as long
as any exporter or producer is subject to the order, if the Secre-
tary concludes that the exporter or producer, subsequent to the
revocation, sold the subject merchandise at less than normal
value; and

(C) Whether the continued application of the antidumping
duty order is otherwise necessary to offset dumping.

19 C.F.R. § 351.222(b)(2)(i)(A)—(C) (emphasis added). From the regu-
lation’s text, it is clear that the clause “as long as any exporter or
producer is subject to the order” refers to the period of time which a
reinstated AD order may cover — not when Commerce may perform
the reinstatement. Id. 8 351.222(b)(2)(i)(B). This restriction serves
to ensure that the Department cannot reinstate an order for an indi-
vidual party covering a time period contemporaneous with a time pe-
riod when the order was already fully revoked. It does not prohibit
Commerce from reinstating a partially revoked order with respect to
a party that fraudulently concealed its dumping simply because the
Department discovered the fraud after the AD order no longer ex-
isted.

Once Commerce made the determination that TKS fraudulently
manipulated their response to the Department’s questionnaire and
applied AFA to TKS' 1997-1998 administrative review dumping
margin pursuant to 19 U.S.C. § 1677e(b), TKS lost their “three con-
secutive years” of zero-margin administrative reviews upon which
Commerce based the Partial Revocation Determination. Conse-
guently, the Department appropriately reinstated the AD order with
respect to TKS pursuant to 19 C.F.R. 8§ 351.222(b)(2)(i) from the pe-
riod between September 1, 2000 and September 3, 2001. See Jia
Farn Mfg. Co. v. Sec’y of Commerce, 17 CIT 187, 192, 817 F. Supp.
969, 973 (1993) (“[T]he exclusion of a firm from [an] order applies
only when the firm acts in the same capacity as it was excluded from
the order.”); 1&D Memo. at 6—7. September 1, 2000 marked the date
that Commerce revoked the AD order with respect to TKS. See Par-
tial Revocation Determination, 67 Fed. Reg. at 2192. September 3,
2001 was the final day before the Department revoked the AD order
in its entirety. See Full Revocation Determination, 67 Fed. Reg. at
8523. The reinstatement of the AD order for TKS was supported by
substantial evidence and in accordance with law, and therefore is af-
firmed.
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C. Commerce’s Determination to Reopen the Sunset Review
for Reconsideration

1. Plaintiffs & Plaintiff-Intervenor’s Contentions

TKS and MHI challenge Commerce’s determination in the Final
Results to reconsider the Full Revocation Determination. First, they
maintain that the Department has no authority to conduct a sunset
review on an already completely revoked order. See Pls. Mem. 16-17;
Br. MHI Supp. R. 56.2 Mot. J. A.R. 22 (“Pl.-Int. Mem.”). According to
TKS, 19 U.S.C. § 1675(c)(1) establishes specific criteria under which
a sunset review must occur:

(1) Ingeneral

Notwithstanding subsection (b) of this section [which concerns
reviews based on changed circumstances] . . ., 5 years after the
date of publication of—

(A) ...an antidumping duty order...the administering
authority . . . shall conduct a review to determine, in accor-
dance with section 1675a of this title, whether revocation of
the . .. antidumping duty order ... would be likely to lead to
continuation or recurrence of dumping. . . .

19 U.S.C. § 1675(c)(1). In particular, “[t]he statute obviously con-
templates that an antidumping duty order must be in effect if the
Department is to determine the potential effect of revocation of the
order.” Pls. Mem. 17. In this case, however, Commerce revoked the
order more than four years before it decided to initiate the changed
circumstances review. Therefore, according to TKS, “to conduct the
proposed sunset review the Department would have to ‘create’ the
antidumping order that is the legal predicate for the review. There is
no legal or factual basis for the conduct of such a fictional exercise.”
Pls. Mem. 17; accord PIl.-Int. Mem. 22—-24, 30-31.

In addition, TKS and MHI believe that Commerce’s attempt to
conduct the sunset review stems from the agency’s desire “to punish
TKS for allegedly making false statements in the 1997-1998 admin-
istrative review.” Pls. Mem. 17; accord Pl.-Int. Mem. 29. The parties
highlight that antidumping laws serve a remedial purpose, so the
Department cannot employ them in a punitive manner. See Pls.
Mem. 17-18; Pl.-Int. Mem. 28-30. MHI specifically points to the De-
partment’s failure to reopen the sunset review with respect to the
AD order on LNPPs from Germany despite the fact that Commerce
revoked that order and the one on Japanese LNPPs for identical rea-
sons in the same determination. See Pl.-Int. Mem. 30-31.

Furthermore, MHI claims that in Commerce’s brief, the agency
impermissibly justifies its decision to reconsider the sunset review
by citing to the fraudulent information that TKS submitted to the
Department during the 1997-1998 administrative review — a motive
that conflicts with Commerce’s previously stated reasoning 1) for
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fully revoking the AD order, see Full Revocation Determination, 67
Fed. Reg. at 8522-23, and 2) for deciding to reopen the sunset re-
view. See Pl.—Int. Mem. 18-19 (citing 1&D Memo. at 12-13, 14). In
the Full Revocation Determination, the Department revoked the AD
orders on LNPPs from Japan and Germany because there was no
longer a domestic producer (Goss) to protect from material injury.
See Full Revocation Determination, 67 Fed. Reg. at 8523. According
to MHI, the discovery of TKS' fraudulent behavior in the 1997-1998
review therefore can have no bearing on the results of the Full Revo-
cation Determination, even if Commerce could somehow demonstrate
that Goss’s withdrawal from the domestic market resulted from the
Department’s “erroneous preliminary determination revoking the or-
der with respect to TKS.” Pl.-Int. Mem. 10 (quoting 1&D Memo. at
13); see PlL.-Int. Mem. 9-12, 15, 19-20. “Goss'’s withdrawal from the
sunset review was not a ‘decision[ ] . . . [that] may have been based
on false information,” but was instead an inevitable step by a bank-
rupt U.S. company that could not legally continue to participate in
the sunset review.” Pl.-Int. Mem. 16 (quoting 1&D Memo. at 13)
(brackets & ellipses in original); see Pl.-Int. Mem. 12—15 (listing com-
ments by Goss demonstrating its departure from U.S. domestic mar-
ket as LNPP producer). “[T]he Departments’ [sic] basic rationale for
reopening the settled sunset review — to give Goss the opportunity to
decide whether or not to participate in the sunset review after TKS’
fraud is identified and corrected — is entirely flawed, is based on no
evidence whatsoever, and cannot be sustained.” Pl.-Int. Mem. 16-17.

2. Defendant and Defendant-Intervenor’s Contentions

The Commerce Department and Goss characterize TKS and MHI’s
challenges to the Department’s determination to reopen the Full Re-
vocation Determination for reconsideration as a premature attack on
a non-final agency decision. “Essentially, TKS and MHI challenge fu-
ture action that Commerce has indicated that it may undertake in a
separate proceeding.” Def. Mem. 21; accord Def. Mem. 23, 24 (“In es-
sence, TKS and MHI both seek a permanent injunction that would
bar Commerce from even reconsidering the sunset review and, in so
doing, they are attempting to obtain an advisory opinion from this
Court.”). Moreover, Goss believes that TKS and MHI's argument
that Commerce is employing the antidumping laws in a punitive
manner is also unripe for decision, and therefore of no avail to their
argument. The allegedly punitive nature of the reopening will not be
known until completion of the review. See Resp. Br. Goss 27 (“Def.-
Int. Br.”).

3. Analysis

The “basic rationale [of the ripeness doctrine] is to prevent the
courts, through avoidance of premature adjudication, from entan-
gling themselves in abstract disagreements over administrative poli-
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cies, and also to protect the agencies from judicial interference until
an administrative decision has been formalized and its effects felt in
a concrete way by the challenging parties.” Tung Mung Dev. Co. v.
United States, 25 CIT 752, 792 (2001) (not reported in F. Supp.). Ac-
cording to the Supreme Court, a case is ripe for judicial action if it
can fulfill the following two-part test: “First, the court must
determine . . . whether there is a present case or controversy be-
tween the parties,” and “[s]econd, ... whether withholding judicial
decision would work undue hardship on the parties.” Allegheny
Ludlum Corp. v. United States, 24 CIT 1424, 1448, 215 F. Supp. 2d
1322, 1344 (2000) (citing Lake Carriers’ Ass'n v. MacMullan, 406
U.S. 498, 506 (1972)). The court finds that Plaintiffs’ challenge ful-
fills these criteria.

The Department’s decision to reopen the sunset review for recon-
sideration did not arise in a vacuum, the agency formally made this
determination after extensive research and analysis, and affirmed it
in the Final Results. See Final Results, 71 Fed. Reg. at 11,591-92;
1&D Memao. at 14. In this manner, it is no different than other Com-
merce determinations at issue and qualifies as a final determination
by the agency. See FTC v. Standard Oil Co. of Cal., 449 U.S. 232,
239-40 (discussing various agency actions qualifying as final). In
fact, if TKS and MHI presently cannot seek judicial review of this as-
pect of the Final Results, they will have no other chance in the fu-
ture. See Ja Farn Mfg. Co., 17 CIT at 189, 817 F. Supp. at 971
(“[Commerce]’s decision to initiate the administrative review is not a
preliminary decision which will be superseded by a final determina-
tion, nor is it a decision related to methodology or procedure which
may be reviewed by the court following the agency’s final determina-
tion.”) (quoting Asociacion Colombiana de Exportadores de Flores v.
United States, 13 CIT 584, 587, 717 F. Supp. 847, 850 (1989), aff'd
903 F.2d 1555 (Fed. Cir. 1990)) (quotations omitted) (brackets in
original); Techsnabexport, Ltd. v. United States, 16 CIT 420, 424, 795
F. Supp. 428, 434 (1992) (“[J]urisdiction exists to hear challenges to
the validity of antidumping proceedings prior to their completion if
the opportunity for full relief may be lost by awaiting the final deter-
mination.”); cf. Trs. in Bankr. of N. Am. Rubber Thread Co. v. United
States, Slip Op. 06-154 at 13 (CIT Oct. 18, 2006) (not reported in F.
Supp.).X® A challenge to this determination’s validity therefore pre-
sents a live case or controversy between the parties. See U.S. Ass’n of
Imps. of Textiles & Apparel v. Dep't of Commerce, 413 F.3d 1344,
1348 (Fed. Cir. 2005); see also Columbia Broad. Sys. v. United States,
316 U.S. 407, 417-18 (1942) (holding that agency decision to promul-
gate contested regulation ripe for review even though agency has not

10The court grants Goss’ motion for leave to file a response to TKS' November 22, 2006
letter, which concerns this case.
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enforced it because regulation formed definitive statement of agency
position).

Likewise, TKS and MHI will face undue hardship if compelled to
endure yet another round of administrative proceedings. Aside from
devoting the time and resources to participate in the review, TKS
and MHI will face significant, continuing commercial uncertainty
with respect to their LNPP sales in the United States. See
Asociacion Colombiana de Exportadores de Flores, 13 CIT at 586,
717 F. Supp. at 850 (recognizing party’s desire to “be spared the con-
siderable time, effort and money normally required of participants in
[administrative] reviews” as legitimate burden). As discussed below,
these hardships outweigh any benefit the Department or Goss could
glean from an additional review. This issue is ripe for judicial review.

In the Full Revocation Determination, Commerce revoked the AD
order on LNPPs from Japan and Germany, as law required, because
“no domestic interested party responded to the notice of initiation” of
that review. Full Revocation Determination, 67 Fed. Reg. at 8523; see
19 C.F.R. 88 351.218(d)(1)(iii)(B), 351.222(i)(1). The Department
now attempts to characterize this decision as tainted by fraud and
therefore requiring reconsideration. See, e.g., Preliminary Results,
70 Fed. Reg. at 54,019 (“[I]t is appropriate to take the following
course of action in order to protect the integrity of the Department’s

proceedings: . . . (3) reconsider the revocation of the order under the
sunset review provision. ... If these preliminary results are con-
firmed in the final results, the Department will ... initiate a new

sunset review to reconsider the revocation of this order.”); 1&D
Memo. at 12-13; see also Final Results, 71 Fed. Reg. 11,590-01 (af-
firming Preliminary Results).

As discussed earlier, agencies possess inherent authority to pro-
tect the integrity of their proceedings from fraud. However, even if
reconsideration of the sunset review could demonstrate that TKS’
misconduct in the 1997-1998 administrative review led Goss to
withdraw from participation in the initial sunset review and thereby
corrupted the Full Revocation Determination,** the Department
could not alter the determination’s ultimate results. First, as mani-
fest in the language of 19 U.S.C. § 1675(c)(1), which outlines sunset
review procedures, a review cannot occur without an existing order.

111t is worth noting that the inquiry into whether Goss suffered material injury due to
TKS' actions lies outside of Commerce’s expertise, as the Department itself acknowledges.
See 19 U.S.C. § 1673 (delegating to Commerce authority to discern presence of dumping
and delegating to International Trade Commission (“ITC”) authority to conduct injury de-
terminations); Co-Steel Raritan, Inc. v. ITC, 357 F.3d 1294, 1297-98 (Fed. Cir. 2004);
Timken U.S. Corp. v. United States, 28 CIT _, , 310 F. Supp. 2d 1327, 1342 (2004);
see also 19 C.F.R. § 351.218(a)—(b) (delegating to Commerce authority to determine if AD
order revocation would lead to reoccurrence of dumping and delegating to ITC authority to
determine if revocation would again lead to material injury); I&D Memo. at 7-8. But see
1&D Memo. at 14 (declaring that reconsideration of sunset review will allow Commerce to
analyze nature of material injury that Goss suffered).
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Commerce, though, fully revoked the order it hopes to review on
September 4, 2001, and it lacks the power to resurrect a revoked or-
der. See Full Revocation Determination, 67 Fed. Reg. at 8523.

[T]he revocation determination of Commerce quashes the effect
of an antidumping duty order. . .. Imposition of antidumping
duties must have the support of two affirmative findings: a
finding of dumping by Commerce and a separate finding by the
ITC that this dumping materially injures the domestic indus-
try. ... It is an impermissible proposition that Commerce will
impose antidumping duties based on a finding of dumping
alone, without the requisite additional injury finding by the
ITC.

Asahi Chem. Indus. Co. v. United States, 13 CIT 987, 990, 727 F.
Supp. 625, 627 (1989); accord 19 U.S.C. § 1673; I&D Memo. at 7-8
(“[TIhe Department by itself cannot order a continuation of an anti-
dumping order without an affirmative injury finding by the ITC.”).
Furthermore, irrespective of whether TKS’ egregious behavior forced
Goss to quit the domestic market, the fact remains that there no
longer exists a domestic producer of LNPPs. In the absence of a do-
mestic producer during a sunset review, statute and regulations re-
guire Commerce to revoke the outstanding AD order. See 19 U.S.C.
§ 1675(c)(1) & (d)(1)—(2); 19 C.F.R. 8§ 351.218(d)(1)(iii)(B) (“If no do-
mestic interested party files a notice of intent to participate in the
sunset review, the Secretary will . .. (3) ... issue a final determina-
tion revoking the order. . . .”) & (e)(1)(i)(C), 351.222(i)(1) (“In the case
of a sunset review ..., the Secretary will revoke an order...:
() . ..where no domestic interested party files a Notice of Intent to
Participate in the sunset review..., or where the Secretary
determines . . . that domestic interested parties have provided inad-
equate response to the Notice of Initiation....”); see also Trs. in
Bankr. of N. Am. Rubber Thread Co., Slip Op. 6-154 at 11 n.8. Fi-
nally, punitive action has already been taken with regard to TKS by
virtue of the judgment against them in Goss Int'l Corp. in excess of
$35 million. No such action is warranted with respect to the other re-
spondent. Although the court does not condone TKS' fraudulent mis-
representations in the 1997-1998 review, Congress wrote the sunset
review statute in such a way that it precludes the action the Depart-
ment of Commerce proposes, and therefore Commerce’s decision to
reconsider the sunset review cannot be sustained by the court.

D. Commerce’s Determination Not to Apply Adverse Facts
Available to TKS’ 1998-1999 & 1999-2000 Administrative Re-
views

In its separate motion for judgment on the agency record, Goss
challenges Commerce’s determination
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that Tokyo Kikai Seisakusho, Ltd. did not intentionally with-
hold and/or misrepresent information in the 1998-1999 and
1999-2000 administrative reviews of the antidumping order on
large newspaper printing presses from Japan, and [Com-
merce’s] subsequent failure to apply adverse facts available to
Tokyo Kikai Seiskakusho [sic], Ltd. for those review periods.

Goss’s R. 56.2 Mot. J. A.R. 1 (“Goss J. A.R.”). Goss asserts that TKS’
fraudulent behavior in the 1997-1998 administrative review contin-
ued into the following two review periods and that by withholding
information, TKS obstructed the compilation of a full and complete
administrative record. See Goss J. A.R. 4, 5-10 (listing alleged with-
holdings by TKS of information that Commerce requested and criti-
cizing Commerce’s discussion of why alleged withholdings did not
warrant application of AFA), 12-15 (same), 20-26 (same). Conse-
guently, Goss maintains that Commerce should have adhered to its
supposed “prior practice” and used AFA in the latter two reviews.
Goss J. A.R. 4; see Goss J. A.R. 17-20 (citing Fresh Crawfish Tail
Meat from the People’s Republic of China; Notice of Final Results of
Antidumping Duty Administrative Review, 68 Fed. Reg. 19,504-01
(Dep’'t Commerce Apr. 21, 2003) (“Crawfish”); Heavy Forged Hand
Tools from the People’s Republic of China; Final Results and Partial
Rescission of Antidumping Duty Administrative Review and Deter-
mination Not to Revoke in Part, 66 Fed. Reg. 48,026-01 (Dep’t Com-
merce Sept. 17, 2001) (“Heavy Forged Hand Tools"); Certain Cased
Pencils from the People’s Republic of China; Final Results and Par-
tial Rescission of Antidumping Duty Administrative Review, 66 Fed.
Reg. 37,638-02 (Dep’'t Commerce July 19, 2001)). In essence, Goss
believes that the only valid test to determine whether the Depart-
ment should apply AFA to TKS is whether TKS “act[ed] to the best of
its ability to comply with the Department’s requests” and that TKS
fails this test. Goss J. A.R. 10 (quotations & footnote omitted).

Goss misunderstands the laws governing Commerce’s application
of AFA and the ample discretion these laws grant to the agency. “Nei-
ther the statute[ governing the application of AFA, 19 U.S.C.
§ 1677e,]*? nor its legislative history obligates [Commerce] to make
adverse inferences. . . . [T]he [agency] is given the discretion to make

12Commerce may apply AFA pursuant to 19 U.S.C. § 1677e(b), which in relevant part
states that

(b) Adverse inferences

If the administering authority . . . finds that an interested party has failed to cooperate
by not acting to the best of its ability to comply with a request for information from the
administering authority . . . , the administering authority . . ., may use an inference that
is adverse to the interests of that party in selecting from among the facts otherwise
available.

19 U.S.C. § 1677e(b) (emphasis added).
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such inferences. Furthermore, [Commerce] is not required to make

identical determinations in every review..., but rather must
consider . . . the circumstances of each investigations as sui generis.”
Timken U.S. Corp. v. United States, 28 CIT __, ____, 310 F. Supp.

2d 1294, 1346 (2004); accord Elkem Metals Co., 27 CIT 838, 851, 276
F. Supp. 2d 1296, 1308 (2003) (holding that agency has “discretion in
deciding whether or not to draw an adverse inference with respect to
injury based upon a party’s failure to participate in the administra-
tive proceeding” and that “the decision in either event must be based
upon a sound rationale”) (citations & quotations omitted); Allegheny
Ludlum Corp., 24 CIT at 1447, 215 F. Supp. 2d at 1343 (underscor-
ing Commerce’s “particularly great” discretion when applying AFA)
(quotations & citation omitted).

In the present case, Commerce correctly maintains that it

has the inherent authority to reconsider past decisions when
“after-discovered fraud” is presented to it. This does not mean,
however, that disputes between parties relating to the interpre-
tation to subjective issues, such as the date of sale, rise to the
level of “after-discovered fraud.” Nor does it mean that, because
TKS purposefully misled Commerce during the 1997-1998 ad-
ministrative review, that a presumption of intentional miscon-
duct applies to other Commerce reviews.

Def. Mem. 25. Rather,

[t]he deficient response must be analyzed in light of the respon-
dent’s overall conduct, the importance of the information, the
particular time pressures of the investigation, and any other in-
formation that bears on the issue of whether the deficiency was
an excusable inadvertence or a demonstration of a lack of re-
gard for its responsibilities in the investigation.

Allegheny Ludlum Corp., 24 CIT at 1445, 215 F. Supp. 2d at 1341.

In its analysis of the information provided, the Department “deter-
mined that there existed no clear and convincing evidence that TKS
intentionally provided false and misleading information during the
1998-1999 and 1999-2000 administrative reviews to a level[ ] which
warranted recalculation of the margins.”*® Def. Mem. 26; accord
1&D Memo. at 15-16; see AK Steel Corp. v. United States, 28 CIT
__,___, 346 F. Supp. 2d 1348, 1354-56 (2004) (affirming Com-
merce’s decision not to apply AFA to party because party provided
reasonable explanations for inability to produce all requested infor-

13 By contrast, when Commerce reconsidered the 1997-1998 administrative review and
decided to apply AFA, it “found clear and compelling evidence on the record of this changed
circumstances review that TKS intentionally provided false and incomplete information.”
Def. Mem. 26 (quoting 1&D Memo. at 16).
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mation); see also Timken U.S. Corp., 310 F. Supp. 2d at 1340 (“Re-
gardless of whether each piece of specific evidence is discussed,
[Commerce] is presumed to have considered all the evidence in the
record.”) (quotations & citation omitted); Elkem Metals Co., 27 CIT
at 859, 276 F. Supp. 2d at 1315 (holding that agency cannot apply
AFA to investigation periods when obstructionist behavior by party
did not occur). Though Commerce often applies AFA to parties who
do not cooperate fully with its investigations, see, e.g., Crawfish, 68
Fed. Reg. at 19,505-08; Heavy Forged Hand Tools, 66 Fed. Reg. at
48,027-29, in this case the Department has presented reasonable,
substantiated explanations as to why it did not treat TKS’ submis-
sion deficiencies in the 1998-1999 and 1999-2000 administrative re-
views as fraudulent and therefore did not apply AFA to the reconsid-
ered determinations. See generally I1&D Memo. at 16-18. Goss's
challenge to Commerce’s determination amounts to a demand that
the court re-weigh the significance of the evidence that appeared be-
fore the Department during the administrative proceedings, and this
the court cannot do. See Nippon Steel Corp. v. United States, 458
F.3d 1345, 1355-58 (Fed. Cir. 2006). Consequently, Commerce’s de-
terminations not to employ AFA in the 1998-1999 and 1999-2000
administrative reviews are affirmed.

IV. Conclusion

For the aforementioned reasons, TKS’ motion for judgment on the
agency record is granted in part and denied in part; MHI's motion
for judgment on the agency record is granted; and Goss’s motion for
judgment on the agency record is denied. Correspondingly, the court
affirms the Department of Commerce’s ability to initiate and conduct
the changed circumstances reviews for the 1997-1998, 1998-1999,
and 1999-2000 administrative reviews and the Partial Revocation
Determination. Commerce’s decision to rescind the revocation of the
antidumping order with respect to TKS from September 1, 2000
through September 3, 2001 is also affirmed. However, the court finds
the Department’s determination to reopen for reconsideration the
Full Revocation Determination contravenes the statute and is there-
fore not in accordance with law. Finally, Commerce’s determination
not to apply adverse facts available to the 1998-1999 and 1999-2000
administrative reviews is affirmed.
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Tokyo KIKAI SEISAKUSHO, LTD., and Tks (U.S.A.), INC., Plaintiffs,
and MITsuBISHI HEAvY INDUSTRIES, LTD., Plaintiff-Intervenor, v.
UNITED STATES, Defendant, and Goss INTERNATIONAL CORPORA-
TION, Defendant-Intervenor.

Before: Judith M. Barzilay, Judge
Consol. Court No. 06-00078

JUDGMENT

This case having been duly submitted for decision, and the court,
reading all briefs submitted and after due deliberation, having ren-
dered decisions herein;

Now, in conformity with those decisions, it is hereby

ORDERED that Plaintiffs’ motion for judgment on the agency
record challenging the Department of Commerce’s ability to initiate
and conduct changed circumstances reviews for the 1997-1998,
1998-1999, and 1999-2000 administrative reviews and the Partial
Revocation Determination is hereby DENIED. The court affirms
these actions taken by the Department of Commerce; it is further

ORDERED that Plaintiffs’ and Plaintiff-Intervenor’s motions chal-
lenging the Department of Commerce’s determination to reopen for
reconsideration the Full Revocation Determination (sunset review)
is hereby GRANTED. The court overrules the Department of Com-
merce’s decision and ORDERS it to discontinue any action in regard
to a reconsideration of the Full Revocation of the antidumping order
revoked on February 25, 2002; and it is further

ORDERED that Defendant-Intervenor’s motion challenging the
Department of Commerce’s decision not to use adverse facts avail-
able with respect to Plaintiffs during the 1998-1999 and 1999-2000
administrative reviews is DENIED.

———

Slip Op. 07-13
DANIEL ATTEBERRY, Plaintiff, v. UNITED STATES, Defendant.

Court No. 02-00647

[Defendant’s Motion to Withdraw Its Motion to Dismiss, To Amend Its Answer, and
For Judgment on the Pleadings in favor of Plaintiff granted.]

Decided: January 25, 2007

Daniel Atteberry, Plaintiff Pro Se.

Peter D. Keisler, Assistant Attorney General; Barbara S. Williams, Attorney in
Charge, International Trade Field Office, Commercial Litigation Branch, Civil Divi-
sion, U.S. Department of Justice (Jack S. Rockafellow); Yelena Slepak, Office of Assis-



U.S. COURT OF INTERNATIONAL TRADE 93

tant Chief Counsel, International Trade Litigation, Bureau of Customs and Border
Protection, U.S. Department of Homeland Security, Of Counsel; for Defendant.

OPINION
RIDGWAY, Judge:

In this action, pro se plaintiff Daniel Atteberry contests the deci-
sion of the U.S. Customs Service (“Customs”)* re-classifying for tariff
purposes certain merchandise which he describes as “bike[s]/kart[s]/
scooter[s],” imported from the Netherlands through the Port of Se-
attle in May 2001. Customs liquidated most of the merchandise un-
der various subheadings of Chapter 87 of the Harmonized Tariff
Schedule of the United States (2001) (“HTSUS") (which covers “Ve-
hicles Other Than Railway or Tramway Rolling-Stock, and Parts and
Accessories Thereof”), and assessed duties (depending on the item)
at rates of up to 10% ad valorem. See Customs Summons and Protest
Information Report (attached to Def.'s Letter Memorandum (Jan. 9,
2004)). Plaintiff contends that the merchandise instead is properly
classifiable as entered, under HTSUS subheading 9501 (“Wheeled
toys designed to be ridden by children . .. "), duty-free. See id.; Com-
plaint (with attachments).

The history of this litigation can be traced through the three opin-
ions it has spawned to date — Atteberry v. United States, 27 CIT 751,
267 F. Supp. 1364 (2003) (denying motion to dismiss pursuant to 28
U.S.C. § 2636(a)(1), which argued that action was not filed within
180 days of “date of mailing” of notice of denial of protest) (“Atteberry
1”); 27 CIT 1051 (2003) (denying motion for reconsideration of At-
teberry 1) (“Atteberry 11”); and 27 CIT 1070 (2003) (denying motion to
dismiss pursuant to 28 U.S.C. § 2637(a) (2000),? which was based on
Plaintiff's failure to pay all duties before commencing action) (“At-
teberry I1117).

Now pending before the Court is Defendant’s Motion to Withdraw
Its Motion to Dismiss, To Amend Its Answer, and For Judgment on
the Pleadings, and its brief in support thereof. See generally Defen-
dant’'s Memorandum in Support of Its Motion to Withdraw Its Mo-
tion to Dismiss, To Amend Its Answer, and For Judgment on the
Pleadings (“Def.’s Brief”); see also Letter to Court from Counsel for
Defendant (March 4, 2005) (Def.’s Supp. Brief”).

In sum and substance, the Government's motion seeks to bring
this litigation to a pragmatic close. The Government emphasizes
that the duties at stake total less than $600 — a figure that will

1The Customs Service was reorganized in 2003, and is now the Bureau of Customs and
Border Protection of the U.S. Department of Homeland Security.

2 Al statutory references herein are to the 2000 edition of the United States Code.

Similarly, all references to regulations are to the 2001 edition of the Code of Federal
Regulations. The pertinent text of the provisions cited remained the same at all times rel-
evant here.
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quickly be dwarfed by the “substantial economic impact” that “the
parties and the judicial system as a whole” will face as a result of
“discovery, motions, trial, and the very real risk of appeal and re-
trial” if the action proceeds. See Def.’s Brief at 2 (emphasis added).
The Government therefore seeks to withdraw its Motion to Dismiss,®
to amend Defendant's Answer to “admit[ ] that the imported mer-
chandise is classifiable as entered by plaintiff,” and to have judg-
ment on the pleadings entered in Plaintiff’s favor. See Def.’s Brief at
2,12-13.

For reasons that are somewhat difficult to understand (and per-
sonal to himself), Plaintiff opposes the motion. See generally Plain-
tiff’s Response to All the Defendant’'s Memorandum ... Motions
(punctuation in the original) (“Pl.’s Brief”); Plaintiff's Response to
Amended Answer; Plaintiff’'s Response to Judge Delissa A. Ridgway,
and Resubmission of Evidence Appearing to Show the Government
Has Been Lying to Me and the Court All Throughout This Case
(“Pl.’s Supp. Brief”).

Because it will confer on Plaintiff all the relief prayed for in his
Complaint, and because — as detailed below — it is otherwise mani-
festly “in the interests of justice,” Defendant's Motion is granted.

I. Background

The material facts of this case are relatively straightforward, and
not in dispute.® In late May 2001, a shipment of “bike[s]/kart[s]/
scooter[s]” from the Netherlands was entered duty-free through the
port of Seattle by plaintiff importer, Daniel Atteberry. Mr. Atteberry
is a relative novice at importing, with only one prior experience, in
October 1999 — when, importing apparently the same type of mer-
chandise (albeit through a different port), the goods were liquidated
as entered, duty-free. Thus, before the events that gave rise to this
case, Plaintiff had no prior experience with Customs’ protest process,
and no experience with filing an action in this Court to challenge
Customs’ denial of a protest.

Based on his experience in his first foray into the world of import-
ing, Plaintiff was apparently surprised when Customs began inquir-
ing into his second entry of the same type of merchandise. He never-
theless responded promptly to Customs’ two Requests for
Information, which were conveyed to him through his broker. On his
responses, he printed his telephone number in the appropriate box
on the Customs form.

3Concurrent with its proposed withdrawal of its Motion to Dismiss, the Government re-
quests vacatur of Atteberry 111, which was addressed to that motion. See Def.’s Motion at
1-3, 6, 9; Atteberry 111, 27 CIT 1070.

4The facts summarized in this section are largely drawn from Atteberry 111, 27 CIT 1070.
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In late August 2001, a Customs Import Specialist telephoned
Plaintiff, requesting certain additional information, which he sup-
plied in a letter sent several days later. By Notice of Action dated
September 5, 2001 and mailed to Plaintiff at his Kenmore, Washing-
ton address, Customs formally notified Plaintiff of its proposed re-
classification of his merchandise, which would result in a “rate ad-
vance” (effectively assessing duties on merchandise which he had
entered duty-free).

As a result of Customs’ Notice of Proposed Rate Advance, further
telephone and e-mail communications between Customs and Plain-
tiff ensued. Although he filed a timely response to the Notice of Pro-
posed Rate Advance, Plaintiff did not prevail. By Notice of Action
dated September 25, 2001 and mailed to Plaintiff’'s Kenmore, Wash-
ington address, Customs formally notified him that it had taken
“rate advance” action on his merchandise “as proposed,” and that “an
increase in duties” would result.

A couple of weeks later, in mid-October 2001, Plaintiff moved from
his Kenmore, Washington address. His next contact with Customs
was on December 20, 2001, when he filed a timely Protest. His letter
of Protest advised the agency that he had “No [mailing] Address at
present,” and provided his e-mail address (the same e-mail address
that Customs had used to contact him once before, in September
2001).

In the meantime, the merchandise at issue had been liquidated. At
about the same time, Customs issued its first bill to Plaintiff for the
duties and interest owed as a result of the rate advance. That bill —
dated October 19, 2001 and sent to the Kenmore, Washington ad-
dress — never reached Plaintiff, who had moved from the address
some days before. Indeed, the bill was eventually returned to Cus-
toms as undeliverable, on December 26, 2001. That same day, Cus-
toms received Plaintiff's Protest, which stated that he was no longer
at the Kenmore address but could still be reached via e-mail. Cus-
toms nevertheless sent at least one more bill to the Kenmore ad-
dress, for a total of four bills — the last on February 3, 2002. Plaintiff
maintains that he received none of the four bills; and there is no evi-
dence to suggest otherwise.

On April 3, 2002, Customs denied Plaintiff’'s Protest. That same
day, a Customs representative sent Plaintiff an e-mail message at
the e-mail address provided on his Protest. The Customs representa-
tive explained that a decision had been reached on the Protest, and
asked that Plaintiff provide his “current mailing address” so that a
copy of the agency’s decision could be sent to him. Plaintiff re-
sponded via e-mail, and Customs’ decision on the Protest was dis-
patched to him via U.S. Mail on April 9, 2003, at the “current mail-
ing address” he provided to Customs, in Vashon, Washington.
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A handwritten notation the face of Customs’ Notice of Denial re-
ferred Plaintiff to a highlighted passage on a Customs form attached
to the document, which stated:

NOTE: If your protest is denied, in whole or in part, and you
wish to CONTEST the denial, you may do so by bringing a civil
action in the U.S. Court of International Trade within 180 days
after the date of mailing of Notice of Denial. You may obtain
further information concerning the institution of an action by
writing the Clerk of U.S. Court of International Trade, One
Federal Plaza, New York, NY 10007 (212—-264-2800).

(Emphasis added.) The Notice of Denial made no mention of the as-
sessment of duties and interest, much less the amount of the assess-
ment. Nor was the amount of the assessment communicated in any
of Customs’ other telephone and e-mail communications with Plain-
tiff, either before or after the denial.

In the 180 days that followed Customs’ mailing of the Notice of De-
nial, Plaintiff evinced his continued interest in challenging Customs’
action through a course of correspondence with the Office of the
Clerk of the Court. Eventually, Plaintiff completed and submitted a
Summons, together with a two-page letter dated October 3, 2002
(deemed his Complaint), which were received at the Court and filed
on Monday, October 7, 2002.

Because that day was the first business day after October 6, which
was — in turn — the 181st day following the mailing of Customs’ No-
tice of Denial, Plaintiff satisfied the first of two applicable jurisdic-
tional requirements. 28 U.S.C. § 2636(a)(1). See Atteberry I, 27 CIT
751, 267 F. Supp. 2d 1364.° It is, however, undisputed that Plaintiff
did not pay “all liquidated duties, charges, or exactions” before this
action was filed.® The Government therefore sought to dismiss this
action for lack of subject matter jurisdiction, based on Plaintiff’s fail-
ure to comply with 28 U.S.C. § 2637(a).

The Government’s motion was denied in Atteberry 111, which rea-
soned that “28 U.S.C. § 2637(a) clearly contemplates that an im-
porter will be on notice of the sum to be paid,” and that — where Cus-
toms was on actual notice of Plaintiff’'s “current mailing address”
(and, in fact, mailed the denial of protest to him at that address), but
failed to send even a single bill to Plaintiff at any address during the

5The Government initially sought to dismiss this action on the grounds that it was com-
menced outside the 180-day window. The Government asserted that the Notice of Denial
was mailed April 3, 2002 (and, indeed, filed the sworn statement of a Customs official to
that effect). That motion to dismiss was denied, however, after Plaintiff produced the
“smoking gun” — the envelope that Customs used to mail the Notice of Denial, postmarked
April 9, 2002. See Atteberry I, 27 CIT 751, 267 F. Supp. 2d 1364.

6 Plaintiff paid Customs the sum of $542 by personal check in April 2003, after a letter
from counsel for Defendant specified the amount owed. See Atteberry 111, 27 CIT at 1080 &
n.31.
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critical 180-day period for commencement of an action in this court —
Plaintiff's failure to pre-pay the assessed duties did not deprive the
court of jurisdiction. See generally Atteberry 111, 27 CIT at 1095.

Experienced litigators know that, with the meter running, there
are some cases you can't even afford to win. Cognizant that the re-
sources expended on litigation had already outstripped the relatively
modest sum in dispute (and would continue to mount rapidly), the
Government expressed an interest in an amicable resolution of this
matter.’

Shortly after Atteberry 111 issued, the Court convened a teleconfer-
ence with the parties to discuss future proceedings in the case, and
to encourage the parties to explore some sort of compromise. In the
course of that teleconference, the Court walked the parties through a
basic litigation cost/benefit analysis.

The Court explained to Plaintiff that — although he had prevailed
on both jurisdictional challenges raised by the Government — he
might still lose on the merits of the case, either at the trial level or
on appeal. Plaintiff was also advised that, although the Court had
ruled in his favor on both jurisdictional challenges, both of those rul-
ings were extensions of the existing law and could be subject to ap-
peal as well. In other words, Plaintiff was warned that, even if he
were to prevail on the merits of the case, ultimately he could still
lose the case on appeal on purely jurisdictional grounds.

The Government expressed concerns about the impact of Atteberry
11, and signaled its tentative interest in appealing that ruling (if
possible) at the appropriate time in the future. Following the tele-
conference, the Court appointed a second lawyer to represent Plain-
tiff, and counsel for both parties began settlement negotiations. Al-
though the parties were unable to reach agreement on their own,
counsels’ mutual request for a settlement conference with the court
suggested that an amicable resolution might be possible. In papers
filed in anticipation of the settlement conference, Plaintiff’'s counsel
explained:

7Pro se litigants are relatively insensitive to the typical economic incentives that drive
the conduct of most parties vis-a-vis legal proceedings. In an August 6, 2003 teleconference
in this case, the Court reminded the parties that the amount in dispute — although a signifi-
cant sum for Plaintiff — is, objectively, a relatively modest sum; and the Court noted that, if
Plaintiff were paying counsel to represent him (at the rate of $100 or $200 an hour, or
more), he would have had a clear financial incentive to settle long before.

As the Supreme Court has observed, “[p]ro se petitioners have a greater capacity than
most to disrupt the fair allocation of judicial resources because they are not subject to the
financial considerations — filing fees and attorney’s fees — that deter other litigants from fil-
ing frivolous petitions.” In re Anderson, 511 U.S. 364, 365-66 (1994) (quotation omitted).

To date, Plaintiff's conduct of this litigation could not be deemed “frivolous.” But it is no
exaggeration to say that the case has consumed a disproportionate share of the resources
(and occasionally strained the patience) of the Court and counsel for the Government, as
well as the two lawyers who were successively appointed to represent him on a pro bono
basis (and whom he discharged). In any event, no plaintiff — pro se or not — is entitled to
pursue litigation beyond all reason.
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Although [the parties] do disagree about the classification of
the goods in question, for purposes of a possible settlement,
that has not been a significant issue. Instead, the significant is-
sues are the extent of the Court’s powers regarding classifica-
tion for future importations and under what circumstances, if
any, the Court should or would be willing to withdraw any prior
decisions in this case.

See Letter to Court from Counsel for Plaintiff (Dec. 16, 2003). That
assessment was confirmed by counsel for the Government:

[T]he most significant issues separating the parties seem to be
twofold. The first concerns the extent of the Court’s power to ef-
fect classification for future importations of substantially simi-
lar merchandise. ... The second significant issue concerns
whether the Court should or would be willing to withdraw [At-
teberry 111], and if so, under what circumstances.

See Letter to Court from Counsel for Defendant (Jan. 9, 2004). Plain-
tiff® and counsel for the Government subsequently participated in a
settlement conference with another judge of the court. However, no
agreement resulted.

The Government persevered in an effort to come to some under-
standing with Plaintiff. The parties filed multiple submissions, con-
ferred with one another, and participated in another teleconference
with the Court in an effort to reach an agreement. Regrettably, those
efforts once again came to naught, and the Government “felt con-
strained” to file the motion here at issue. See Letter to Court from
Counsel for Defendant (May 21, 2004).

Il. Analysis

Granting the Government’s motion will — in the words of USCIT
Rule 1 — “secure the just, speedy, and inexpensive determination” of
this action. Granting the motion will spare the Government the need

81n early January 2004, Plaintiff's second appointed counsel filed a Notice of With-
drawal. The letter transmitting that Notice advised that the withdrawal was “at the re-
quest of Plaintiff” and “against [counsel’s] advice,” but declined to provide further details,
citing attorney-client privilege. See Letter to Court from Counsel for Plaintiff (dated Jan. 8,
2004). See also Plaintiff’'s Response to Judge Delissa A. Ridgway Order (dated Jan. 5, 2004)
(filed by Plaintiff pro se, advising that he had dismissed his attorney); Order (Jan. 16, 2004)
(acknowledging Notice of Withdrawal, as well as Plaintiff's notice, and granting leave to
withdraw appearance).

The first lawyer appointed to represent Plaintiff withdrew under similar circumstances.
Apparently dissatisfied because the lawyer had declined to file with the Court certain pa-
pers that Plaintiff himself had drafted, Plaintiff filed a Motion to Dismiss Attorney of
Record (dated May 12, 2003). See Plaintiff’'s Request That The Court Reconsider Court Re-
jection of Plaintiff’s Motion in Response to Motion for Summary Judgment, and Denial of
Defendant’s Motion to Dismiss (dated May 12, 2003). His counsel filed a Notice of With-
drawal about a week later, indicating that the action was “at the request of Plaintiff.”
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to soldier on with this litigation for the sole purpose of preserving its
potential future right to appeal Atteberry Ill. Although the Govern-
ment’s reading of Atteberry Il seems to be overly broad and its fears
about the potential implications of the decision appear unwarranted,
the bases for the opinion are obviated if the Government's Motion to
Dismiss is withdrawn. The Government’s proposal thus reflects a
creative, constructive, and eminently practical (if unusual) means of
resolving its own concerns on the jurisdictional issue, while at the
same time protecting the interests of other parties.

Further, granting the Government’s motion will afford Plaintiff
the full measure of relief to which he would be entitled, even assum-
ing that he were to eventually prevail on the merits of his classifica-
tion claim before this Court. Indeed, to the extent that the Govern-
ment has signaled its interest in a possible future appeal of Atteberry
11, granting the Government's motion actually affords Plaintiff
greater relief than he could be accorded even if he prevailed on his
classification claim on summary judgment or at trial before this
Court, because granting the Government’s motion obviates the possi-
bility of Plaintiff’s loss on appeal.®

Finally, contrary to Plaintiff’'s belief, even if this action were to
proceed and he were to prevail on the merits of his classification
claim on summary judgment or at trial, such a determination would
have no res judicata effect as to any future importations. Thus,
Plaintiff could not achieve the type of “victory” that he seeks even if
the Government’s motion were denied.

In short, as discussed in greater detail below, granting the Govern-
ment’s motion is manifestly “in the interests of justice,” and Plain-
tiff’s objections to the motion are unfounded.

A. Withdrawal of the Government’s Motion to Dismiss

At various points, the Government has suggested that — notwith-
standing its general inclination to reach some amicable resolution of
this matter — it might feel compelled to press on with this litigation
for the sole purpose of preserving its potential right to appeal At-
teberry I11. See, e.g., Def.’s Brief at 6; Letter to Court from Defendant
(May 21, 2004); Def.’s Letter Memorandum (Feb. 2, 2004) at 2.1°

As a threshold matter, the Government expresses concern that “at
the least, . . . the record underlying [Atteberry I11] was not fully de-

9Granting the Government’s motion not only protects Plaintiff against potential loss on
appeal on jurisdictional grounds, it protects him against potential loss on appeal on the
merits of his classification claim as well.

10The Government apparently evaluated various avenues of appeal, tentatively conclud-
ing that Atteberry 111 could not appealed on an interlocutory basis, and that — depending on
how the case is resolved on the merits — the decision might not be appealable at the end of
the case. See, e.g., Def.’s Letter Memorandum (Jan. 22, 2004) at 4; Def.’s Letter Memoran-
dum (Feb. 2, 2004) at 2; Def.’s Brief at 2, 6; Letter to Court from Defendant (May 21, 2004).
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veloped,” and indicates that the decision in Atteberry 11l took the
Government by surprise. See Def.’s Brief at 1-2.** However, in re-
sponse to the Government’'s Motion to Dismiss, Plaintiff argued that
the “Customs Service at no time has told me/mentioned/or tried to
inform me [that] I owed them the amount of $ 542,” and that “I never
received a Bill . . . from Customs that | owed duties. ... My defense
to the Government claim is simple[;] | was never billed, nor asked to
pay duties.” See Plaintiff's Response to Defendant’s Memorandum in
Response to Motion for Summary Judgment and Denial of Defen-
dant’'s Motion to Dismiss (dated April 24, 2003); Plaintiff's Response
to Judge Delissa A. Ridgway (dated March 31, 2003) at 2.

Particularly in light of the relatively relaxed standards applied in
construing the submissions of pro se litigants, the quoted language
seems more than sufficient to put both the Court and the Govern-
ment on notice of the gravamen of Plaintiff’s jurisdictional argument
— i.e., that he never received a bill for the outstanding duties.*?
Moreover, to the extent that the Government believes that it would
have been better to have a more complete factual record as a basis
for its Motion to Dismiss and the Court’s decision thereon, it has
only itself to blame. The Government voluntarily chose to file its mo-
tion at the outset of the case, in lieu of an Answer and before seeking
discovery. Even after the Court began inquiring into Customs’ billing
practices and obligations, the Government did not seek to withdraw
its Motion to Dismiss, or to defer action on the motion pending dis-
covery.®® Any claim of ambush thus has a hollow ring.

The Government also suggests that Atteberry 111 absolves Plaintiff
of all responsibility, and asserts that “it is unfair to Customs — both
to the field officers and to the managers responsible for them — to ef-

115ee also Def.’'s Letter Memorandum (Jan. 22, 2004) at 5-6 (arguing that Atteberry 111
was “essentially grounded . ..on disputed factual matters as to which the Government
never had an opportunity for ... discovery,” stating that “the Court in effect wrote [At-
teberry 111] concerning a novel area of jurisdictional jurisprudence without the Govern-
ment’s even having the opportunity to submit any brief on the issue,” and asserting that
“[Plaintiff] did not raise the jurisdictional grounds relied on by the Judge; the Court acted
sua sponte”).

12| addition to Plaintiff’s submissions, the Government was also on the receiving end of
several letters from the Court that put the parties on notice that, inter alia, the Court was
analyzing Customs’ billing practices and obligations under its regulations vis-a-vis Plain-
tiff's claim that he was never billed. See generally Letter to Parties from the Court (May 23,
2003); Letter to Plaintiff from the Court (June 3, 2003). Those letters made it clear to any
reader that the Court viewed this action as something other than a straightforward “garden
variety” case of a prospective plaintiff's failure to pre-pay outstanding duties (as the Gov-
ernment sought to portray it).

Indeed, even before Atteberry 111 issued, the Government staked out its position, taking
exception to the Court’s inquiries into Customs’ billing practice and similar matters. See
Def.’s Letter Memorandum (June 12, 2003). The Government thus obviously appreciated
(and, moreover, affirmatively objected to) the fact that, in considering the Government's
then-pending Motion to Dismiss, the Court was looking beyond the conceded fact of Plain-
tiff’s failure to pay the outstanding duties before filing this action.

13 Nor did the Government seek reconsideration of Atteberry 111 after the fact.
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fectively excuse Atteberry from taking care of business.” See gener-
ally Def.’s Brief at 3—4. The Government emphasizes that there was
“a three or four month window between October 21, 2001 and early
February 2002, during which Customs had virtually no new mailing
address for [Plaintiff] and sent out four bills to his address of
record.” See Def.’s Brief at 3. While those facts are true, they are also
largely irrelevant to the narrow holding in Atteberry 111, which fo-
cused on a different (and, for purposes of subject matter jurisdiction,
much more critical) timeframe — the 180-day period after Customs’
mailing of the denial of the protest, during which time Plaintiff had
to act to perfect jurisdiction in this Court, and during which time the
agency admits that it sent no bills to Plaintiff at any address. See At-
teberry 111, 27 CIT at 1082, 1085 n.36, 1094-95.14

Distilled to its essence, Atteberry 111 held that — in the unusual cir-
cumstances of this case — because 28 U.S.C. § 2637(a) clearly con-
templates that importer will be on notice of amount of duties to be
paid, where Customs failed to send Plaintiff even a single bill within
the 180-day period during which Plaintiff had to perfect jurisdiction
in this court, Plaintiff’s failure to pre-pay the duties did not deprive
the court of jurisdiction. In so holding, Atteberry Ill1 addressed two
inter-related arguments advanced by the Government, relating to
Customs’ recordkeeping and billing practices..

First, the Government argued that — notwithstanding 19 C.F.R.
8 24.3a(d)(1) — Customs was not required to continue sending Plain-
tiff monthly bills, because Plaintiff had no “address of record” on file
with the agency. Second, according to the Government, Plaintiff had
no “address of record” on file with the agency because changes to an
importer’s “address of record” can be made only by submitting a Cus-
toms Form CF 5106, “Notification of Importer’s Number or Applica-
tion for Importer’s Number, or Notice of Change of Name or Address”
(“CF 5106"); thus, the Government argued, Plaintiff’'s e-mail to Cus-

14 |ndeed, Atteberry 111 expressly disclaimed any need to reach the issue of Customs’ ac-
tions prior to April 2002, when the notice of denial of Plaintiff's protest was mailed to him.
See Atteberry 111, 27 CIT at 1085 n.36.

The Government notes that “though plaintiff was required to pay [Customs'] bills within
30 days, he did not,” and argues that “[i]t is unfair to hold someone in [Plaintiff's] shoes
faultless.” See Def.’s Brief at 4.

As discussed above, the time period before the mailing of the notice of denial of Plain-
tiff’s protest is essentially irrelevant for purposes of jurisdiction. But that is not to say that
no consequences attached to Plaintiff's conduct. As a result of his actions and omissions
during that period (and beyond) — including, for example, his failure to file a notice of
change of address with the U.S. Postal Service, and his failure to ensure that Customs had
on file an up-to-date address for him — Plaintiff apparently failed to receive any of the four
bills that Customs sent him. In effect, Plaintiff’s actions and omissions operated to deprive
him of the opportunity to minimize the amount owed by paying Customs’ assessment
promptly. Interest on the assessed duties therefore continued to accrue, ensuring that the
Government would be made whole notwithstanding Plaintiff's delay in payment. Thus,
nothing in Atteberry 111 held Plaintiff “faultless,” and nothing exempted him from the ac-
crual of interest on the principal owed, much less the payment of the duties assessed.
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toms in early April 2002 — which provided his “current mailing ad-
dress,” in response to the agency’s request — could not constitute an
official notice of change of his “address of record.”*®

In its pending motion, the Government explains that Atteberry 111
poses potential operational problems for Customs, as to both
recordkeeping and billing. According to the Government, those op-
erational concerns — as well as concerns about the precedential effect
of the opinion — would weigh in favor of appealing Atteberry 111 (if
possible) at the conclusion of this case on the merits.

1. Concerns About Implications for Customs’
Recordkeeping Practices

The Government intimates that Atteberry 111 makes it “incumbent
on a Customs field officer to attempt to make changes to an import-
er's permanent records without proper authorization from that indi-
vidual.” See generally Def.’s Brief at 2, 4-6; Def.’'s Supp. Brief at 1-4.
The Government cautions that such a requirement “could well lead
to more mistakes, rather than fewer, being made in [Customs’] pro-
cessing and communication of information required by importers.”
Def.'s Brief at 2.%°

15Both the Government and the Court have referred frequently to the concept of an im-
porter’s “address of record.” It is worth noting, however, that the term does not appear ei-
ther in Customs’ billing regulations (for example, 19 C.F.R. § 24.3a(d)(1)) or in 19 C.F.R.
§ 24.5(a), the regulation that the Government cites as authority for the proposition that
changes to importers’ “addresses of record” can be made only by submitting a CF 5106. Nor
does it appear on CF 5106 itself.

161 its brief, the Government describes the events of April 2002 relevant to this case:

[The Customs Entry Specialist who contacted Plaintiff in early April 2002] had a job to
do, and that was to mail a protest decision to plaintiff. Since the protest stated “No Ad-
dress at present,” she wrote to [Plaintiff] at the e-mail address he had put on the Protest
in December 2001. In an e-mail reply, [Plaintiff] sent her his “current” mailing address.
Presumably he wanted to know if his protest prevailed. Period. Did he ask whether she
could make the same change to his permanent mailing address? No. Did he ask how he
might make the same change to his permanent mailing address? No. Did he inform [the
Customs Entry Specialist] that this address should be treated by Customs as his perma-
nent mailing address? No. Did [the Customs Entry Specialist] have any authority to as-
sume that [Plaintiff] wanted the address to be recorded by Customs as his permanent
address, particularly where there was nothing in writing to that effect? No. What are her
responsibilities at this point? None.

Def.’s Brief at 5. But this line of argument is too facile, for several reasons. Just as the term
“address of record” is not used in the relevant Customs regulations or on CF 5106, so too
those regulations and the form make no mention of “permanent mailing address.” And it is
far from clear that Customs can insist that an importer employ some specific linguistic for-
mulation in such a situation, particularly where (as here) the importer in question is not
required by the terms of 19 C.F.R. § 24.5(a) to use CF 5106 to make a change of address.

Most telling, however, is the Declaration of Arthur Versich, proffered by the Government
to establish that CF 5106 is the sole means of giving notice of change of address. The
Versich Declaration itself refers to an importer’s address as reflected in ACS as the import-
er’s “current mailing address” — the exact same verbiage that the Customs Entry Specialist
employed in her April 2002 e-mail exchange with Plaintiff (but which the Government
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The “rub” here is the Government’s continued insistence that
Plaintiff was required to give notice of his change of address on Cus-
toms Form CF 5106, and that any other form of notice had no effect.
See generally Def.'s Brief at 4-6; Def.'s Supp. Brief at 3-4. As At-
teberry 111 explained, the authority that the Government cites for
that proposition simply does not support it.

In its brief in support of the motion at bar, the Government reiter-
ated its claim that 19 C.F.R. § 24.5(a) required Plaintiff to submit an
official written change of address on CF 5106. See Def.’s Brief at 6.
However, by its terms, that regulation requires only that an indi-
vidual file a CF 5106 “with the first formal entry which is submitted
or the first request for services that will result in the issuance of a
bill or a refund check upon adjustment of a cash collection.” 19 C.F.R.
8 24.5(a). And, as Atteberry 111 observed, “it seems clear that [Plain-
tiff] did nothing after mid-October 2001 which would trigger any ob-
ligations under [8 24.5(a)]. Certainly he did not ‘submit[]" a ‘formal
entry’ after that time. Nor does it appear that, during that period, he
made a ‘request for services that [would] result in the issuance of a
bill or a refund check.’ ” Atteberry 111, 27 CIT at 1083.*"

Pressed to explain its position, the Government finally (albeit
grudgingly) conceded in supplemental briefing on the instant motion
that 19 C.F.R. §24.5 “does not expressly state that an importer must
file a CF 5106 to report a change of address,” and, moreover, that
“there is no regulation directly on point.” See Def.’s Supp. Brief at

claims is something entirely different from an importer’s “address of record” and/or “perma-
nent mailing address”). Compare Declaration of Arthur Versich (attached to Def.'s Supp.
Brief) T 10 with Atteberry 111, 27 CIT at 1078-79 & n.27 (citing April 3, 2002 e-mail from
Customs Entry Specialist to Plaintiff, requesting his “current mailing address”). Either
“current mailing address” actually is a proper term of art for the importer address in the
ACS database, or it is not but the Government is seeking to hold Plaintiff and other import-
ers to a level of linguistic precision that even Customs officials themselves do not meet. In
either case, the Versich Declaration lends great credence to the view that the language of
the April 2002 e-mail exchange between Plaintiff and the Customs Entry Specialist should
have been understood by Customs as a reference to an “address of record” for purposes of
Customs’ database (or, at the very least, it should have triggered some further inquiry from
someone at Customs).

Finally (and more generally), the series of rhetorical questions posed by the Government
(quoted above) is difficult to reconcile with the Government's assertion elsewhere that “if an
importer were to write Customs a letter giving notice of an address change, then Customs
would send that importer a blank CF 5106 . . . so that the address change can be properly
documented in Customs records.” See Def.’s Supp. Brief at 2. In the case at bar, Plaintiff
wrote Customs a letter (actually, an e-mail message) giving notice of an address change.
(Since — according to his letter of Protest — Plaintiff had “No Address at present” in Decem-
ber 2001, the “current mailing address” he provided to Customs in April 2002 constituted
“notice of an address change.”) The Government fails to explain why, in light of these facts,
“Customs [did not] send that importer [i.e., Plaintiff] a blank CF 5106” in April 2002, “so
that the address change [could] be properly documented in Customs records.”

17 Atteberry 111 thus did not hold that 19 C.F.R. § 24.5(a) imposes no obligation on im-
porters to file CF 5106s. Indeed, as the opinion notes, the regulation specifies certain events
which trigger an obligation to file. In Plaintiff’s case, however, none of those events oc-
curred. See generally Atteberry 111, 27 CIT at 1083.
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2-3.18 But the Government apparently nevertheless still maintains
that Plaintiff was obligated to use the form, and that any other
means of notice was of no effect. As authority for its position, the
Government now points to the Notice of Proposed Rulemaking pub-
lished when § 24.5 was being promulgated. See Def.’s Supp. Brief at
3 (citing 31 Fed. Reg. 11,394 (Aug. 27, 1966)). The Notice of Proposed
Rulemaking stated:

Customs Form 5106, Notification of or Application for Import-
er's Number or Notice of Change of Name or Address . .., is a
new form which will be required to be filed by each importer on
the first importation. . . . Further filing will be required only (1)
for a change in name or the address of the party filing the form,
or (2) under certain circumstances when no transaction has
been filed with customs under an importer’s number within the
last preceding 12 months.

31 Fed. Reg. 11,394 (emphasis added).

According to the Government, the “language in the Notice of Pro-
posed Rulemaking along with the title of CF 5106 clearly indicate
Customs’ intent that the form be used to report a change of name or
address by an importer.” See Def.’s Brief at 3 (emphasis added). But
it is a longstanding and well-established principle of statutory con-
struction that, where the language of a statute is clear, there is no
recourse to legislative history. See 2a Norman J. Singer, Sutherland
on Statutes and Statutory Construction § 46:04 (6th ed. 2000) (stat-
ing “courts are bound to give effect to the literal meaning without
consulting other indicia of intent or meaning when the meaning of
the statutory text itself is “plain” or “clear and unambiguous”) (cita-
tions omitted)). That principle applies with equal force to regulations
and their history.

Whatever Customs’ intent may have been in promulgating 19
C.FR. § 24.5, the bottom line is that — as the Government itself has
now admitted — the regulation itself “does not expressly state that
an importer must file a CF 5106 to report a change of address” under
the circumstances presented here. See Def.’'s Supp. Brief at 2-3; At-
teberry 111, 27 CIT at 1083 (“Whatever may have been the intent be-
hind [§ 24.5(a)], nothing on its face applied to Mr. Atteberry.”).*°

185ee also Def.’s Supp. Brief at 4 (admitting that “[t]here is no regulation other than 19
C.F.R. 824.5 requiring importers to use a specific form to file a change of address.”).

199n the alternative, the Government attempts to invoke 19 U.S.C. § 66. See Def.’s
Supp. Brief at 3—4. However, that statute is inapposite. It is merely a broad grant of author-
ity to the agency to promulgate rules and regulations, including those requiring the use of
specific forms for particular purposes. Whether or not Customs could have promulgated a
regulation requiring importers such as Plaintiff to use CF 5106 to report changes of address
in the circumstances of this case, the point is that — without regard to the agency’s intent —
Customs in fact never did promulgate such a regulation. But see Atteberry 111, 27 CIT at
1083 (questioning whether Customs can, by regulation, mandate the use of a particular
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It would seem to be a relatively straightforward matter for Cus-
toms to amend 19 C.F.R. § 24.5, to address the gap in the regulation
highlighted by the events of this case and to ensure that the lan-
guage of the regulation itself fully reflects Customs’ intent. See, e.g.,
Def.'s Supp. Brief at 3 (citing Notice of Proposed Rulemaking for 19
C.FR. § 24.5, and emphasizing that — in promulgating the regula-
tion — agency intended to require importers to file CF 5106 whenever
there was a “change in name or the address of the party filing the
form”).2° Any such amendment would, of course, be irrelevant to the
case at bar.?* And, in any event, granting the Government’s pending
motion will moot this issue as to Plaintiff and the facts of this case.

2. Concerns About Implications for Customs’ Billing Practices

The second basic operational issue raised by the Government con-
cerns Customs’ billing practices and compliance with 19 C.F.R.
8§ 24.3a(d)(1), which — in general — mandates that the agency con-
tinue sending monthly bills to an importer’s address of record “until
the bill is paid or otherwise closed.” 19 C.F.R. § 24.3a(d)(1).?* See
generally Atteberry 111, 27 CIT at 1072-74 (summarizing Customs’
billing regulations). The Government asserts that Atteberry 111 im-
plicitly holds that “Customs has a duty under [19 C.F.R.
§ 24.3a(d)(1)] to be more pro-active in billing importers — using the
phone, available e-mail addresses, and so forth — rather than assum-
ing that Customs can simply bill to the importer’s address of record.”
See generally Def.’s Brief at 6.

The Government misreads Atteberry 111. Nothing in that opinion
should be understood to suggest that § 24.3a(d)(1) requires Customs

form for changes of address) (citing Intercargo Ins. Co. v. United States, 83 F.3d 391, 395
(Fed. Cir. 1996).

The Government's expansive reading of 19 C.F.R. § 24.5(a) is particularly difficult to
square with the explicit language of 19 C.F.R. § 111.30, which unequivocally imposes on
customs brokers an obligation to “immediately give written notice of [a] new address to each
director of a port that is affected by the change of address.” See 19 C.F.R. § 111.30. The ex-
istence and clarity of § 111.30 demonstrate that Customs knows how to write a regulation
that — on its face — affirmatively and unambiguously imposes an obligation to immediately
file changes of address with the agency. And it effectively casts in sharp relief the inadequa-
cies in the drafting of § 24.5(a).

20 Note, however, that — even where a regulation expressly requires the use of a specific
form for a particular purpose — notice given in some other fashion is not necessarily invalid.
See, e.g., Intercargo Ins. Co. v. United States, 83 F.3d 391, 395 (Fed. Cir. 1996) (cited in At-
teberry 111, 27 CIT at 1083).

21 s of the date of its Supplemental Brief, the Government advised that no relevant
changes to Customs’ regulations were “presently under consideration.” See Def.'s Supp.
Brief at 6.

22 ps Atteberry 111 explains, “under Customs’ regulations, it is not the act of liquidation —
but, rather, the bill for supplemental duties and interest — that triggers the importers’ obli-
gation to pay.” See generally Atteberry Ill, 27 CIT at 1090 n.43 (citations omitted). “More-
over, billing is mandatory under the statutory and regulatory scheme. It is no mere ‘cour-
tesy’ or formality.” Id. (citations omitted).
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to do anything more than send regular monthly bills to an importer’s
“address of record” — although, to be sure, one of the central issues
addressed in the opinion is what an importer’s “address of record” is,
and how that address can be changed.

In the case at bar, however, Customs sent four bills to Plaintiff’s
“address of record,” then simply ceased billing entirely. If (as the
Government acknowledges) § 24.3a(d)(1) requires Customs to con-
tinue sending monthly bills to an importer’s “address of record,” and
if — according to the Government — Plaintiff never properly changed
that “address of record” — it is unclear why Customs ceased sending
bills to that address.?®

As Atteberry 111 observed, “Logically, it would seem that an import-
er’s ‘address of record’ should — like a ‘last known address’ — remain
his ‘address of record’ until replaced by a new ‘address of record.””
Atteberry 111, 27 CIT at 1082 n.33. “Customs cannot have it both
ways. If, by Customs’ logic, the Kenmore address remained [Plain-
tiff’'s] ‘address of record’ until [it was] changed via some particular
form or procedure, then — by Customs’ logic — the agency should have
continued to send bills to that address.” Id.

The Government states that Customs stopped sending bills to
Plaintiff's “address of record” because the first bill (sent on or about
October 21, 2001) was returned to Customs as undeliverable, in late
December 2001. According to the Government, “[h]aving received the
notification that the addressee was not at the address of record, Cus-
toms discontinued the mailing of the bills to that address.” See Def.’s
Supp. Brief at 5.* But there is some inconsistency inherent in that
explanation.

First, Customs in fact did not cease billing promptly upon the re-
turn of the first bill in late December 2001. At least one more bill
was sent thereafter — the bill sent on or about February 3, 2002. See
Atteberry 111, 27 CIT at 1078 n.26.

Second, since (as discussed above) Customs’ theory of “addresses of
record” would seem to require that an importer’s “address of record”
remain his “address of record” until he formally and officially
changes it via submission of a CF 5106, it is unclear in the case at
bar what address (if any) Customs viewed as Plaintiff's “address of
record” after the first bill was returned in December 2001.2°

23The related question — why Customs failed to send bills starting in April 2002 to the
address that Plaintiff supplied to Customs when asked for his “current mailing address” — is
addressed in Section I11.A.1, above.

24 significantly, the Government does not suggest that Customs’ decision to stop sending
bills to Plaintiff's “address of record” was based on Plaintiff's notation on his December 26,
2001 letter of Protest — “No Address at present.”

25 Indeed, in its supplemental brief, even the Government itself refers to Plaintiff as hav-
ing an “address of record” in April 2002, which the Government claims was not supplanted
by the “current mailing address” that Plaintiff supplied to Customs for purposes of mailing
the notice of denial of his protest. See Def.’s Supp. Brief at 5. That language suggests that —
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Third, the very fact that — in the case at bar — Customs apparently
did alter (i.e., delete)?® Plaintiff's “address of record” in the agency’s
database without receiving any sort of formal or official notice from
Plaintiff (much less a CF 5106) would seem to significantly undercut
any claim that, as a matter of fundamental policy, Customs makes
no changes to its database of importers’ “addresses of record” absent
formal submission of a CF 5106. See, e.g. Def.'s Supp. Brief at 4 (CF
5106 “has been consistently required by Customs to be filed by im-
porters to report changes of address”), 5 (“without a CF 5106, Cus-
toms had no authority to substitute the address of record contained
in ACS . .. [with] the ‘current mailing address’ provided by [Plaintiff]
for purposes of receiving the denial of his protest”).?” It is more than
passing strange to claim that Customs had the authority to unilater-
ally delete from the agency’'s database Plaintiff’s “address of record”
absent the submission of a CF 5106 and based solely on the return of
a single piece of correspondence,?® while — at the same time — claim-
ing that Customs lacked the authority to enter into its database as
Plaintiff’'s “address of record” an address that Plaintiff himself sup-
plied to Customs when asked by an agency official for his “current
mailing address.”

Finally, it bears emphasizing that the circumstances surrounding
Customs’ deletion of Plaintiff’'s “address of record” from its database
are difficult to reconcile with the Government's representations
about the agency’s professed concern for the integrity of that data-
base. See, e.g., Def.’s Brief at 2 (referring to the “imperative that pro-
cedures function to deliver services without endangering the reliabil-
ity of information going into [Customs’] databases”).

As Atteberry 111 explains, when Customs’ original bill was re-
turned to the agency in late December 2001, “there was a handwrit-
ten notation on the envelope in which the bill was enclosed: ‘not @

metaphysically speaking — the Government understands the concept of “address of record”
to mean that an importer’s “address of record” continues to be his “address of record” until
replaced by a new “address of record” (and, thus, that an importer cannot have no “address
of record”).

26 For the sake of clarity, the term “delete” is used herein. However, Customs’ ACS data-
base apparently maintains a history of all changes made to importers’ names and addresses
in the database. See generally Declaration of Arthur Versich (attached to Def.’s Supp. Brief)
91 9-10, 12. It therefore would probably be more accurate to say that Customs “invali-
dated” Plaintiff's “address of record” in its database, after the October 2001 bill was re-
turned to the agency as “undeliverable” in late December of that year.

27 5ee also Atteberry 111, 27 CIT at 1084 (quoting Def.'s Letter Memorandum (June 12,
2003) 1 23 (“without [a CF 5106 change of address form], no address changes are autho-
rized to be made by Customs in ACS”; “Customs officials had no authority to input an ad-
dress change into ACS without a CF 5106")).

28 As indicated in note 24 above, the Government does not claim that Customs stopped
sending bills to Plaintiff’s “address of record” based on the notation on his December 2001
letter of Protest that he had “No Address at present.” The Government thus does not claim
that Plaintiff’s “address of record” was deleted from the Customs database based on any af-
firmative authorization from Plaintiff.
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this address.’ There is no indication in the record who made that no-
tation. Nor is there any indication where the October 2001 bill lan-
guished for more than two months.” See Atteberry 111, 27 CIT at 1078
n.25. Moreover, none of the other three bills was ever returned to the
agency. 1d.%° Customs thus made the decision to delete an importer’s
“address of record” from its database — without a CF 5106 or any
other form of authorization from the importer — based solely on the
strength of a single envelope, returned months later, bearing a hand-
written notation.

To be sure, as the Government emphasizes, Customs is a “vast and
complex” organization confronted with the daunting task of “rou-
tinely send[ing] bills, refunds and various notices to thousands of im-
porters daily.” See Def.’s Brief at 2; Def.’s Supp. Brief at 10. And it is
beyond cavil that “the function of how changes should be made to
Customs’ database are best handled administratively, . .. rather
than judicially.” See Def.’s Brief at 2, 6.

In any event, as noted above, the issues at the heart of Atteberry
111 are not Customs’ billing practices per se, but — rather — the closely
related questions of what an importer’s “address of record” is, and
how that address can be changed. To the extent that Customs’ billing
practices are implicated in that opinion, granting the Government’s
pending motion will effectively moot the issue.

3. Concerns About Precedential Effect

Apart from its concerns about the impact of Atteberry 111 on Cus-
toms’ day-to-day recordkeeping and billing operations, the Govern-
ment also expresses concern about the precedential effect of the
opinion. According to the Government, it is “highly likely” that the
Government would pursue an appeal, if possible, at the conclusion of
this case on the merits, “due to the far-reaching effect of the deci-

29The Government indicates that Atteberry 111 requires “Customs to send bills to an im-
porter’s address of record after being notified by the post office that the importer is no
longer at his address of record.” See Def.'s Supp. Brief at 10. Those are emphatically not the
facts of this case.

As outlined above, the envelope here (which was returned to Customs in late December
2001) was not the subject of any official U.S. Postal Service notice, and it bore no official
return labels or stamps. Instead, there was only a handwritten notation: “not @ this ad-
dress,” with no indication who made the notation or where the envelope had been for more
than two months (from the time it was mailed till the time it was returned to Customs). See
Atteberry 111, 27 CIT at 1078 & n.25. Nor is there any indication what became of the other
three bills that Customs sent, which were never returned to the agency. Id.

Atteberry 111 outlined in some detail the various risks inherent in assuming (as Customs
apparently does) that, simply because a single piece of mail is returned as “undeliverable,”
future mailings to that address will necessarily be futile. See generally Atteberry 111, 27 CIT
at 1082 n.33.

As noted there, “one of the inherent virtues of a regulatory scheme of monthly billing is
that, even if one properly-addressed bill is somehow waylaid or lost in the mails, subse-
quent bills will reach their destination. Thus, in such a scheme, notice is not entirely depen-
dent on one single bill.” Atteberry 111, 27 CIT at 1083 n.33.
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sion.” See Def.’s Brief at 6; see also Def.’s Letter Memorandum (Jan.
22, 2004) at 3—4; Def.’s Supp. Brief at 9-10; Def.’s Letter to the Court
(May 21, 2004); Def.’s Letter Memorandum (Feb. 2, 2004) at 2.

It remains unclear why the Government finds Atteberry 111 so un-
settling. The holding was intentionally drawn to be relatively nar-
row, and limited to the specific facts of the case — and, as the Govern-
ment has acknowledged, those facts appear to be unique. See Def.’s
Supp. Brief at 10. Indeed, the language of the opinion itself empha-
sizes that it “represents no grand assault on the citadel of sovereign
immunity.” Atteberry 111, 27 CIT at 1094. Rather, “[t]he holding . . . is
very limited indeed” — i.e., limited to cases where Customs not only
(1) “was on actual notice of an importer’s current mailing address,”
and (2) “in fact, used that [current mailing] address to mail its No-
tice of Denial of Protest to him,” but also nevertheless (3)
“failed . . . to send the importer even a single bill at that address dur-
ing the critical 180-day period that followed.” Id.

The Government has nevertheless voiced fears that Atteberry IllI
could prove to be the proverbial “camel’s nose under the tent” — that
is, that “while the facts of this case appear to be unique, [Atteberry
111] may be interpreted and cited for the proposition that, contrary to
28 U.S.C. § 2637(a) and the well-established judicial precedent, lig-
uidated duties do not always have to be paid in order to commence a
court action under 28 U.S.C. § 1581(a). Plaintiffs may argue that
the principles of [Atteberry I11] apply to other factual scenarios
where liquidated duties were not paid for some reason.” See Def.’s
Supp. Brief at 9.3°

Initially, the Government even forecast a potential “flood[]” of
“new litigation.” See Def.’s Letter Memorandum (Jan. 22, 2004) at 4.
Fortunately, that dire prediction has not been borne out by time. All
signs indicate that the members of the customs and international
trade community read the opinion as narrowly as it was written. At-
teberry 111 thus has not triggered an avalanche of cases.

30The Government worries that, notwithstanding the unique facts of the case and the
narrow holding of the opinion, Atteberry 111 may “undermine[ ] the long-standing and well-
established legal principle that the payment of liquidated duties at the time of the com-
mencement of a court action pursuant to 28 U.S.C. § 1581(a) is a condition precedent to in-
voking the jurisdiction of the Court of International Trade, which has been strictly
construed by the courts.” See Def.’s Supp. Brief at 9 (citing Glamorise Foundations, Inc. v.
United States, 11 CIT 394, 661 F. Supp. 630 (1987); Am. Air Parcel Forwarding Co. v.
United States, 6 CIT 146, 573 F. Supp. 117 (1983); Melco Clothing Co. v. United States, 16
CIT 889, 804 F. Supp. 369 (1992)).

But Atteberry 111 clearly distinguished this case from the line of cases that the Govern-
ment cites. See Atteberry 111, 27 CIT at 1081 & n.32. As Atteberry I11 explained, unlike the
case at bar, none of those cases “involved a claim that Customs had failed to notify the im-
porter of the duties and interest owed.” Id.
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4. Withdrawal of the Motion to Dismiss and
Vacatur of Atteberry 111

In short, the Government’s concerns about the reach of Atteberry
111 may well be exaggerated. On the other hand, there is more than a
kernel of truth in the adage that “hard cases make bad law” — and, in
many ways, this is indeed a “hard case,” both on the facts and the
law.

As the Government aptly observes, “even in a context of continu-
ing disagreement over the relative saliency of the facts, surely itisin
the interests of justice for this case to end.” See Def.’s Brief at 1; see
also Def.’s Brief at 6 (“At this point, this is not an appeal and we are
not asking for a reversal. . . . [W[e believe that it is less important to
the fair and efficient resolution of this case that we are right, than
the fact that reasonable minds could differ, and that due to the far-
reaching effect of [Atteberry 111], it is highly likely the Government
would pursue an appeal.”). Particularly in light of the sui generis na-
ture of the case and the relatively modest amount in dispute, it
makes little sense to require the Government to persevere in this
litigation simply to preserve its potential right to appeal Atteberry
Il at some point in the future. And, if the Government’'s Motion to
Dismiss is withdrawn, the grounds for that opinion are obviated.

Plaintiff objects to allowing the Government to withdraw its Mo-
tion to Dismiss, and to vacating Atteberry I11. According to Plaintiff:
“They [the Government] have whined insistently about what a bur-
den this ruling will have on Customs and it must be changed.
Changing the Ruling would Settle the case in the Government’s fa-
vor.” See Pl.'s Supp. Brief at 2. The general thrust of Plaintiff’s objec-
tion thus appears to be that vacatur of Atteberry 111 will somehow di-
minish his victory over the Government. See Pl.’s Brief at 1 (“All
other things my time limits and paying the Cost have been ruled
upon. It is now time for Summary Judgment on the part of Plain-
tiff.”). However, as explained elsewhere herein, the result of granting
the Government’s motion is to award Plaintiff the full measure of re-
lief to which he would be entitled if he were to prevail on every issue
at every stage of litigation, and the case went all the way to the U.S.
Supreme Court.?!

Moreover, contrary to Plaintiff’s implications, there is there noth-
ing questionable or improper about the Government's proposal. See,
e.g., Plaintiff’s submission captioned Mailing Address Notice, Phone
and Email, Fax (undated, served Jan. 16, 2004) (“[A]s for [Atteberry
1117 being revised, | think this is for the appeal courts, if the Defen-

311n any event, as the Government points out, granting the pending motion will not
make Atteberry 111 simply disappear (as Plaintiff seems to fear). Plaintiff will still be able to
point to the opinion “on the books.” As the Government puts it, “the underlying rationale” of
the decision is “still . . . ‘out there’ as a model, its persuasiveness commensurate with the in-
terest taken in it.” See Def.’s Brief at 3.
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dant doesn’t like it. Not to reargue it in front of the Judge cause they
don't like it. I've never seen it work that way without someone
screaming injustice.”). The Government correctly observes that a
trial court “always ha[s] the power to modify earlier orders in a
pending case.” See Def.’s Brief at 9 (and cases cited there) (quoting,
inter alia, Kapco Mfg. Co. v. C&O Enterprises, Inc., 773 F.2d 151, 154
(7th Cir. 1985)); see also Def.'s Brief at 7 (court “has the inherent
power to dismiss, modify or vacate ... an interlocutory order, prior
to the entry of final judgment”).

In the circumstances of this case, it is clear that the exercise of the
Court’s inherent power will serve the interests of justice, and will
work to secure “the just, speedy, and inexpensive determination” of
this action. See USCIT Rule 1. The Government’'s Motion to With-
draw Defendant’s Motion to Dismiss is therefore granted, and At-
teberry 111 is vacated.

B. Amendment of the Answer

In addition to seeking to withdraw its Motion to Dismiss, the Gov-
ernment also requests leave to amend its Answer to admit that
Plaintiff's merchandise is classifiable as entered. See Def.’s Brief at
10, 12. Plaintiff opposes the Government’s request — apparently be-
cause it is conditioned on the granting of the Government’s motion to
withdraw its Motion to Dismiss and the vacatur of Atteberry I11. See
Pl.'s Response to Amended Answer (“Its either amended or its not,
Plaintiff won't except [accept] conditions . . . Plaintiff will accept the
Defendants admitting that The Karts are as he Claims without con-
ditions.”).

Under the Rules of the Court, a party may amend its pleading in
the circumstances presented here only with the written consent of
the opposing party, or by leave of the Court. However, “leave shall be
freely given when justice so requires.” USCIT Rule 15(a). As detailed
herein, granting the pending motion will afford Plaintiff the full
measure of relief to which he could be found entitled in this action,
and will further “the just, speedy, and inexpensive determination” of
the case, in accordance with the Rules of the Court. See USCIT Rule
1.

Justice therefore requires that the Government be granted leave
to amend its Answer.

C. Entry of Judgment on the Pleadings

The Government’s final request for relief seeks the entry of judg-
ment on the pleadings. Pursuant to Rule 12(c) of the Rules of the
Court, any party may move for judgment on the pleadings, provided
that the pleadings are closed and that the motion will not delay trial.
See USCIT Rule 12(c). Such a motion is “designed to dispose of cases
where the material facts are not in dispute and a judgment on the
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merits can be rendered by looking to the substance of the pleadings
and any judicially noticed facts.” Forest Labs., Inc. v. United States,
29CIT ___,__ , 403 F. Supp. 2d 1348, 1349 (2005), aff'd, ___ F.3d
__, 2007 WL 150438 (Fed. Cir. Jan. 23, 2007) (citing Hebert Ab-
stract Co. v. Touchstone Properties, Ltd., 914 F.2d 74, 76 (5th Cir.
1990)). See generally 12 James Wm. Moore et al., Moore’'s Federal
Practice § 12.38 (3d ed. 1999).

As the Government points out, however, this is no typical motion
for judgment on the pleadings. See Def.'s Brief at 11 (contrasting the
case at bar with Chang v. United States, 859 F.2d 893, 894 (Fed. Cir.
1983)). In the usual case, a defendant seeks judgment dismissing a
plaintiff’'s complaint because there is no state of facts that plaintiff
could prove that would entitle him to relief. Thus, in general, entry
of judgment on the pleadings is limited to situations “where ‘it ap-
pears to a certainty that plaintiff is entitled to no relief under any
state of facts which could be proved in support of his claims.”” Owen
v. United States, 851 F.2d 1404, 1407 (Fed. Cir. 1988) (citations omit-
ted).

In contrast to the conventional case, the Government here seeks to
have judgment entered against Defendant and in favor of Plaintiff,
granting Plaintiff all relief to which he is legally entitled under his
Complaint. See Def.'s Brief at 11. But Plaintiff opposes the entry of
judgment in its favor, and seeks trial (or summary judgment) in-
stead. See Pl.’s Brief at 1 (Plaintiff is entitled to ruling either
through trial or Summary Judgment . . . Defendants know that they
will lose the classification issue. And they want to Cut Their
[losses].”).

Apparently, Plaintiff is resisting the Government's offer of judg-
ment on the pleadings and insisting on his “day in court” because he
believes that a decision on the merits of his classification claim will
serve as res judicata as to future imports. See Pl.’s Brief at 1 (“Plain-
tiff wants a ruling from the Court finding that the Karts are Classi-
fied at the time of import. As it sets Plaintiff on equal footing when
Plaintiff imports the Karts again. Plaintiff wants a ruling on the
Classification issue . . . ").%?

Even if this case were to be decided on the merits, and even if
Plaintiff prevailed (both here and on appeal), the relief that Plaintiff
seeks would elude him. As discussed in the Court's March 18, 2004
teleconference with the parties (and as summarized in Defendant’s
Letter Memorandum of January 22, 2004), the Supreme Court has
held that, in customs classification cases, a determination of fact or

325ee also Pl.'s Letter Memorandum (Dec. 16, 2003) (noting that one of the two signifi-
cant issues frustrating settlement discussions is “the extent of the Court’s powers regarding
classification for future importations”); Def.'s Letter Memorandum (Jan. 9, 2004) (noting
parties’ disagreement as to “the extent of the Court’s power to effect classification for future
importations of substantially similar merchandise”).
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law with respect to one importation is “not res judicata in respect of
a subsequent importation involving the same issue of fact and the
same question of law.” United States v. Stone & Downer Co., 274 U.S.
225, 233-37 (1927). See also Avenues in Leather, Inc. v. United
States, 317 F.3d 1399 (Fed. Cir. 2003); 3V, Inc. v. United States, 23
CIT 1047, 83 F. Supp. 2d 1351 (1999); cf. Daimler Chrysler Corp. v.
United States, 442 F.3d 1313, 1321 (Fed. Cir. 2006); Avenues in
Leather, Inc. v. United States, 423 F.3d 1326, 1330-31 (Fed. Cir.
2005); Outlet Book Co. v. United States, 14 CIT 458, 465, 743 F.
Supp. 881, 888 (1990); Schott Optical Glass, Inc. v. United States,
750 F.2d 62, 64 (Fed. Cir. 1984). See generally Def.'s Letter Memo-
randum (Jan. 22, 2004) at 1-2.

The effect of the admissions in Defendant’s Amended Answer, to-
gether with its Motion for Judgment on the Pleadings in favor of
Plaintiff, thus is to grant Plaintiff all the relief to which he could be
legally entitled — classification (and reliquidation) of his merchan-
dise, duty-free, as it was entered. Plaintiff has nothing more to gain
(and, indeed, potentially much to lose) by proceeding with litigation.

Deposit Guaranty National Bank v. Roper, 445 U.S. 326 (1980),
presented the question whether a plaintiff who is offered all the re-
lief he demands may refuse that offer and insist on a trial instead.
The answer is no. According to Roper, a party “who receives all that
he has sought generally is not aggrieved by the judgment affording
that relief and cannot appeal from it.” Roper, 445 U.S. at 333. In-
deed, the Court suggested that the same principle would likely apply
to a plaintiff who was offered all he sought before trial. See also 3V,
Inc. v. United States, 23 CIT 1047, 83 F. Supp. 2d 1351.%

Where — as here — the Government is willing to provide all the re-
lief legally available to Plaintiff by reliquidating Plaintiff's merchan-
dise as entered, duty-free, there is no longer a case or controversy
between the parties, and the Government’s Motion for Judgment on
the Pleadings in favor of Plaintiff must be granted.

331n 3V, Inc, the plaintiff challenged Customs' classification of its imported merchandise
in one duty-free provision of the HTSUS, arguing that the merchandise was properly classi-
fiable in another duty-free provision. The court granted the Government’s motion to dismiss
the action for lack of a justiciable controversy, holding that it did not present a live case or
controversy as required by Article 111 of the U.S. Constitution. 3V, Inc. v. United States, 23
CIT at 1049, 83 F. Supp. 2d at 1353. The court there explained:

The only possible interest Plaintiff has is in the effect of a classification determination on
future cases. . . . [Dleclaratory relief sought to affect the outcome of future entries is not
available for § 1581(a) classification cases.

3V, Inc., 23 CIT at 1050, 83 F. Supp. 2d at 1353 (citation omitted). The court concluded that
— because neither party had an interest or stake in the outcome of the case — the classifica-
tion decision was moot. 23 CIT at 1049, 83 F. Supp. 2d at 1353. See also Vanderhoof Spe-
cialt