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OPINION AND ORDER

EATON, Judge: This case is before the court following remand to the
United States International Trade Commission (“ITC”). In Elkem
Metals Co. v. United States, 27 CIT __, 276 F. Supp. 2d 1296 (2003)
(“Elkem V"), the court remanded the ITC's negative determination
contained in Ferrosilicon from Brazil, China, Kazakhstan, Russia,
Ukraine, and Venezuela, USITC Pub. 3531, Invs. Nos. 303-TA-23,
731-TA-566-570, and 731-TA-641 (Sept. 2002), List 1, Doc. 606R
(“First Remand Determination”). The ITC expressed its views on re-
mand in Ferrosilicon from Brazil, China, Kazakhstan, Russia,
Ukraine, and Venezuela, USITC Pub. 3627, Invs. Nos. 303-TA-23,
731-TA-566-570, and 731-TA-641 (Sept. 2003), List 1, Doc. 620R
(“Second Remand Determination”). The court has jurisdiction pursu-
ant to 28 U.S.C. § 1581(c) (2000) and 19 U.S.C. § 1516a(a)(2)(B)(ii)
(2000). For the reasons expressed below, the court sustains the Sec-
ond Remand Determination in part and remands this matter for fur-
ther action in conformity with this opinion.

BACKGROUND

In 1998, the ITC was made aware that during its investigations of
ferrosilicon, conducted between January 1989 and June 1993, a
price-fixing conspiracy existed among three major domestic fer-
rosilicon producers, namely, plaintiffs Elkem Metals Co., American
Alloys, Inc., and SKW Metals & Alloys, Inc. (“SKW?"), the predecessor
firm to CC Metals & Alloys, Inc. (“CCMA”) (collectively, “Plaintiffs”
or “Conspirators”).* This discovery resulted in the ITC'’s reconsidera-
tion, and ultimate reversal, of the affirmative material injury deter-
minations that it had made in 1993 and 1994. See Ferrosilicon from
Brazil, China, Kazakhstan, Russia, Ukraine, and Venezuela, USITC
Pub. 3218, Invs. Nos. 303-TA-23, 731-TA-566-570, and 731-TA-
641 (Aug. 1999), List 1, Doc. 558AR (“Reconsideration Determina-

1The “Original POI" covered the period from January 1989 through June 1993. See
Elkem V, 27 CIT at __, 276 F. Supp. 2d at 1299. The “Conspiracy Period” is the period
from October 1989 through June 1991. Id., 27 CIT at , 276 F. Supp. 2d at 1300. The
portion of the Original POI preceding the Conspiracy Period, i.e., the first three quarters of
1989, is referred to as the “Prior Period.” The portion of the Original POI following the Con-
spiracy Period, i.e., from July 1, 1991, to June 30, 1993, is referred to as the “Subsequent
Period.”
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tion”).? Plaintiffs appealed the Reconsideration Determination on
procedural and substantive grounds.®

After addressing the procedural issues presented, the court ad-
dressed the merits of Plaintiffs’ challenge in Elkem V. There, the
court held that the ITC’s use of best information available (“BIA"),
under the pre-URAA version of 19 U.S.C. § 1677e(c)* was in accor-
dance with law, and it sustained, as supported by substantial evi-
dence, the finding that declines in domestic prices between 1989 and
1991 were attributable to the business cycle of ferrosilicon.®> Elkem
V,27 CITat__, 276 F. Supp. 2d at 1305, 1307-08. The court also
held that the ITC's decision to make adverse inferences was in accor-
dance with law,® and it sustained, as supported by substantial evi-
dence, the adverse inference that the conspiracy affected prices dur-
ing the Conspiracy Period.” 1d., 27 CIT at___, 276 F. Supp. 2d at
1311. The court further found, however, that substantial evidence
did not support the ITC’s adverse inference that the price-fixing con-

2The Reconsideration Determination contains the negative material injury and threat of
material injury determinations that are the subject of this action. The ITC reaffirmed these
negative determinations in subsequent remand proceedings. See First Remand Determina-
tion at 1, 23 & n.72; Second Remand Determination at 1, 14 & n.48.

3For a more detailed account of the procedural history and background facts in this case,
see Elkem V, 27 CIT , 276 F. Supp. 2d 1296, 1299-1301 (2003).

4 As the petitions in the original investigations were filed before January 1, 1995, the
amendments made by the Uruguay Round Agreements Act were not applicable to the origi-
nal determinations. See Torrington Co. v. United States, 68 F.3d 1347, 1352 (Fed. Cir. 1995).
Thus, on reconsideration the pre-URAA version of 19 U.S.C. § 1677e(c) continued to apply,
which states:

In making [its] determinations under this subtitle, . . . the Commission shall, whenever
a party or any other person refuses or is unable to produce information requested in a
timely manner and in the form required, or otherwise significantly impedes an investiga-
tion, use the best information otherwise available.

19 U.S.C. § 1677e(c) (1988).

51n particular, the ITC discussed evidence in the record concerning declines in demand
and U.S. apparent consumption between 1989 and 1991, which coincided with declines in
domestic prices. See First Remand Determination at 26-27.

6The court held that “[a]s with BIA, . .. the determinative factor in deciding if the 1TC
was justified in making an adverse inference with respect to the effect of the price-fixing
conspiracy is whether the Conspirators significantly impeded the investigation.” Elkem V,
27 CIT at , 276 F. Supp. 2d at 1309 (citing 19 C.F.R. § 207.8).

7The ITC used an underselling analysis to support its adverse inference with respect to
the Conspiracy Period. The court found that

the ITC's underselling finding is supported by substantial evidence on the record. The
ITC compared the prices of domestic ferrosilicon charged by the Conspirators with the
prices of imported ferrosilicon and observed that during the Conspiracy Period, imports
of ferrosilicon undersold the domestic product more frequently than in the months pre-
ceding and following the conspiracy. . .. The court finds that the evidence cited by the
ITC fairly supports its conclusions with respect to the effect of the conspiracy during the
Conspiracy Period based on these comparisons.

Elkem V, 27 CIT at , 276 F. Supp. 2d at 1311.
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spiracy affected prices outside the Conspiracy Period. Accordingly,
the court instructed the ITC to

revisit its finding with respect to the time period outside of the
Conspiracy Period. If it should conclude that its findings on re-
mand with respect to this period are justified it shall: (1) state
with specificity the evidence that the price-fixing conspiracy af-
fected prices during the entire Original POI; (2) weigh the evi-
dence in the record concerning those portions of the Original
POI where the conspiracy was not judicially found to be opera-
tive; and (3) explain with specificity what information in the
record, if any, supports the adverse inference made on remand
that the conspiracy affected prices during the periods preceding
and following the Conspiracy Period.

Id.,27CITat__, 276 F. Supp. 2d at 1315-16.

In its Second Remand Determination, the ITC revisited its finding
that the price-fixing conspiracy affected domestic prices of fer-
rosilicon outside the Conspiracy Period and modified that finding.
See Second Remand Determination at 14 (“In our 2002 determina-
tion, we found that a significant condition of competition affecting
domestic ferrosilicon prices throughout the original periods of inves-
tigation was the price fixing conspiracy. . . . [W]e have modified this
finding to comply with the CIT’s instructions in [Elkem V].”). As a re-
sult, with respect to the Prior Period, the ITC found that the con-
spiracy did not affect prices. Id. at 14 & n.47. With respect to the
Subsequent Period, it found that the conspiracy did affect prices. Id.
at 14 (“We now find that a significant condition of competition was
that the price fixing conspiracy had effects on prices charged by U.S.
ferrosilicon producers during the Conspiracy Period and the Subse-
guent Period.”).

In reaching its modified conclusions, the ITC determined that it
would use BIA to ascertain how prices were established during the
Subsequent Period, reasoning that “[t]he considerations that led the
CIT to conclude that ‘[t]here is little doubt that the use of BIA was
warranted under the circumstances presented here,’ support[ed] use
of BIA” on remand. Second Remand Determination at 7 (quoting
Elkem V, 27 CIT _, 276 F. Supp. 2d at 1304). The ITC identified
two evidentiary bases for its finding that the conspiracy affected
prices during the Subsequent Period. Specifically, the ITC consid-
ered: (1) its finding “that the conspiracy was a significant condition
of competition affecting prices during the Conspiracy Period,” and (2)
“the pricing information in the record.” Id. at 9.

As to its findings with respect to the Subsequent Period, the ITC
recalled the court’s finding in Elkem V that substantial evidence
supported the adverse inference that the price-fixing conspiracy af-
fected prices during the Conspiracy Period. See Second Remand De-
termination at 4. The ITC thus “compare[d] the prices that domestic
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ferrosilicon producers charged during the latter portion of the Con-
spiracy Period [where the conspiracy was found to be a significant
condition of competition] with those charged during the Subsequent
Period.”® Id. at 9. The purpose of this comparison was to “examine
whether prices for the Subsequent Period solely reflected market
forces and represent the prices the producers would have charged
during the Subsequent Period in the absence of any price-fixing
scheme during the Conspiracy Period.” 1d.

In making this comparison, the ITC examined pricing data com-
piled by the Commission staff for the last two quarters of the Con-
spiracy Period and selected quarters of the Subsequent Period. See
Second Remand Determination at 9. Upon examination of such data,
it concluded that “there are no significant differences in pricing pat-
terns between the latter part of the Conspiracy and the Subsequent
Period,” id. at 10, and thus that the effects of the price-fixing con-
spiracy continued after the conspiracy had ended.®

In addition, the ITC found that the volume, price effects, and im-
pact of subject imports were not significant. See Second Remand De-
termination at 14-16. The ITC also adopted the negative threat de-
termination from its First Remand Determination. See id. at 14
n.48. Therefore, the ITC reaffirmed its determination that the do-
mestic ferrosilicon industry was neither materially injured, nor
threatened with material injury, by reason of imports of ferrosilicon
from Brazil, China, Kazakhstan, Russia, Ukraine, and Venezuela.

For the reasons set forth below, the court sustains the ITC's find-
ing that the price-fixing conspiracy did not affect prices during the
Prior Period, but does not sustain the finding that the price-fixing
conspiracy affected prices during the Subsequent Period, as this
finding is not supported by substantial evidence. Thus, the court re-
mands the ITC’s findings as to the Subsequent Period and its deter-
minations with respect to the statutory factors in 19 U.S.C.
8 1677(7)(C), i.e., volume, price effects, and impact, and 19 U.S.C.

8 As discussed below, the ITC did not consider data from the entire eight quarters of the
Subsequent Period in determining that the conspiracy affected prices during that time.
Rather, the ITC variously selected data from the first, second, third, and fourth quarters to
support its finding that the conspiracy affected prices during the Subsequent Period. See
Second Remand Determination at 11-12 (discussing f.o0.b. price data for sales made between
the third quarter of 1991 and the second quarter of 1992).

91n reaching this conclusion, the ITC emphasized that “our finding is not a finding that
the conspiracy lasted beyond the Conspiracy Period.” Second Remand Determination at 12.
The ITC further observed:

[Cloncluding that the conspiracy did not exist beyond the Conspiracy Period does not re-
quire us to conclude that the conspiracy did not have any further effects on prices. The
case law indicates that activity in restraint of trade in violation of the Sherman Act may
have continuing effects after its cessation.

Id. at 13 & n.46 (citing ES Dev., Inc. v. RWM Enters., Inc., 939 F.2d 547, 557 (8th Cir. 1991);
Wilk v. Am. Med. Ass’n, 895 F.2d 352, 369 (7th Cir. 1990)).
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8 1677(7)(F), with respect to material injury and the threat of mate-
rial injury, so that the ITC may revisit and clearly explain its find-
ings.

STANDARD OF REVIEW

When reviewing a final determination in an antidumping or
countervailing duty investigation, “[t]he court shall hold unlawful
any determination, finding, or conclusion found...to be unsup-
ported by substantial evidence on the record, or otherwise not in ac-
cordance with law....” 19 U.S.C. § 1516a(b)(1)(B)(i). “Substantial
evidence is ‘such relevant evidence as a reasonable mind might ac-
cept as adequate to support a conclusion.”” Huaiyin Foreign Trade
Corp. (30) v. United States, 322 F.3d 1369, 1374 (Fed. Cir. 2003)
(quoting Consol. Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). It is
“more than a mere scintilla.” Consol. Edison, 305 U.S. at 229. The
existence of substantial evidence is determined “by considering the
record as a whole, including evidence that supports as well as evi-
dence that ‘fairly detracts from the substantiality of the evidence.””
Huaiyin, 322 F.3d at 1374 (quoting Atl. Sugar, Ltd. v. United States,
744 F.2d 1556, 1562 (Fed. Cir. 1984)).

DiscuUssION

CCMA challenges the Second Remand Determination on both le-
gal and factual grounds. First, CCMA argues that on remand the
ITC should have applied legal standards from antitrust law in evalu-
ating the effects of the conspiracy outside the Conspiracy Period, and
the ITC's failure to do so was legal error. Second, CCMA argues that
the ITC's use of BIA, to find that the conspiracy affected prices dur-
ing the Subsequent Period, was neither in accordance with law nor
supported by substantial evidence. Third, CCMA argues that the
ITC’s underselling findings in the First and Second Remand Deter-
minations are factually inconsistent and, thus, unsupported by sub-
stantial evidence. Each argument is addressed below.

I. The ITC’s Decision To Apply Trade Law, Not Antitrust Law,
To Evaluate The Effects Of The Price-Fixing Conspiracy
Outside The Conspiracy Period Was Proper

CCMA claims that on remand the ITC did not apply the proper
standard for determining whether the effects of the price-fixing con-
spiracy continued after the Conspiracy Period. Specifically, CCMA
argues for the use of the civil antitrust standard of causation to de-
termine damages. See Comments of CCMA on the Second Remand
Determinations of the ITC (“CCMAs Comments”) at 4. CCMA as-
serts that under civil antitrust law, “to recover damages for injury
incurred after an antitrust conspiracy has ended, a plaintiff must
prove that the ‘continuing damage [was] directly traceable to the de-
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fendants’ former unlawful interference,” by way of “independent fac-
tual proof, not simply by inferences from the prior illegal conduct.”
Id. (quoting William H. Rankin Co. v. Associated Bill Posters of
United States and Canada, 42 F.2d 152, 155 (2d Cir. 1930), cert. de-
nied, 282 U.S. 864 (1930)). CCMA argues that the ITC erred by not
“address[ing] the issue of whether the post-conspiracy prices charged
by each individual domestic producer somehow perpetuated the past
conspiracy or could be directly attributed to it,” and, therefore, that
the ITC's determination that the conspiracy affected prices during
the Subsequent Period “is wrong as a matter of law.” Id. at 7 (noting
ITC did not evaluate Conspirators’ “motives” in setting prices during
the Subsequent Period).

In response, the ITC argues that it properly applied the antidump-
ing and countervailing duty laws, and asserts that antitrust laws are
not controlling as to its inquiry in its remand proceedings. Rebuttal
Comments of Def. ITC Supp. Second Remand Determination (“Def.’s
Comments”) at 12 (“The inquiry the Court directed the ITC to under-
take in its second remand — concerning factors affecting prices the
domestic ferrosilicon industry charged during portions of the origi-
nal periods of investigation outside the Conspiracy Period — per-
tained to the antidumping and countervailing duty laws.”). The ITC
claims that pursuant to statute, it examined “ ‘factors affecting do-
mestic prices’ in determining whether there is material injury by
reason of subject imports.” Id. at 12-13 (quoting 19 U.S.C.
8 1677(7)(C)(iii)(111) (1988)). The ITC reiterates that its inquiry in-
volved more than an examination of price levels, “but also of how do-
mestic producers established their prices,” and that “whether prices
charged by the domestic industry were based on competitive market-
place conditions, or other factors, is clearly pertinent to this statu-
tory inquiry.” Id. at 13. The ITC further asserts that while it cited
antitrust cases in the Second Remand Determination, see, e.g., supra
note 9, it was for the limited purpose of demonstrating that the ef-
fects of price-fixing conspiracies can be felt beyond the time the con-
spiracy was operative. See Def.’s Comments at 16 n.9.

The court finds that the ITC did not commit legal error by failing
to apply the civil antitrust law standard of causation in evaluating
the effects of the price-fixing conspiracy outside the Conspiracy Pe-
riod. By statute, Congress set forth the standards that the ITC must
apply in evaluating whether a domestic industry is materially in-
jured, or is threatened with material injury, by reason of imports of
subject merchandise.’® See 19 U.S.C. 8§ 1673d(b)(1)(A)(i)—(ii),
1677(7). Nowhere in the statutory scheme governing the ITC’'s mate-

10 As the court previously stated in Elkem V, “the ITC is charged by Congress to admin-
ister the trade laws, and make its own findings, by means of its own investigation with re-
spect to material injury.” Elkem V, 27 CIT , 276 F. Supp. 2d at 1313 (citing 19 U.S.C.
§ 1673d(b); Chung Ling Co. v. United States, 16 CIT 843, 849, 805 F. Supp. 56, 63 (1992)).
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rial injury determination did Congress provide for the application of
antitrust law standards of causation. The ITC is, however, obligated
to “evaluate all relevant economic factors which have a bearing on
the state of the industry in the United States....” 19 U.S.C.
8 1677(7)(C)(iii). That one of the factors it found relevant was a
price-fixing conspiracy did not, as CCMA contends, trigger any obli-
gation on the part of the ITC to examine the individual motives of
the Conspirators. See USX Corp. v. United States, 12 CIT 205, 212,
682 F. Supp. 60, 68 (1988) (noting that in the antidumping statute
“there is neither a scienter requirement. . ., nor evidence in the rel-
evant legislative history that Congress intended such a require-
ment.”). Thus, the court finds that the ITC did not commit legal er-
ror by failing to apply antitrust standards to determine the effects of
the conspiracy outside the Conspiracy Period.

Il. The ITC’s Decision To Use Best Information Available Is In
Accordance With Law, But Its Findings Based On BIA Are
Not Supported By Substantial Evidence

A. In Accordance With Law

CCMA argues that the use of BIA in the Second Remand Determi-
nation was improper as it led to a factually incorrect result. See
CCMA's Comments at 3. CCMA contends that “[t]here is simply no
evidence in the record to support the idea that the domestic produc-
ers submitted false data to the Commission about their prices and
pricing practices during the Prior and Subsequent Periods.” Id. at 16
(“Ferrosilicon prices were in fact set by competition during the Sub-
sequent Period, as the industry witnesses uniformly stated....”).
CCMA argues that by using BIA “the ITC gave in to the impermis-
sible temptation ‘to overreach reality in seeking to maximize deter-
rence.’ " Id. at 17 (quoting F.LIi De Cecco di Filippo Fara S. Martino
S.p.A. v. United States, 216 F.3d 1027, 1032 (Fed. Cir. 2000)).

The ITC responds that its use of BIA was proper in light of the fac-
tual gaps in the record resulting from the unreliable data submitted
by the domestic producers. In considering “how it could conduct [its]
inquiry for portions of the original period of investigation outside the
Conspiracy Period in light of the lack of probative information in the
record concerning how producers representing the bulk of domestic
production established prices, on the one hand, and the direction of
the . .. Court that it have an evidentiary basis for its findings, on the
other,” the ITC decided to use BIA. Def.’s Comments at 13. According
to the ITC, BIA is “a technique specifically authorized by the
[antidumping/countervailing duty] statute and one that this Court
has already found is appropriate in this case.” Id. at 14. The ITC
urges the court to find reasonable the ITC’s use of BIA to fill the fac-
tual gaps in the record with respect to the Subsequent Period. Id.

The court finds that the ITC’s use of BIA in the Second Remand
Determination is in accordance with law. CCMA has produced noth-
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ing to convince the court that the ITC’s conclusions with respect to
BIA should be limited to the Conspiracy Period. In Elkem V, the
court stated:

There is little doubt that the use of BIA was warranted under
the circumstances presented here. No credible argument can be
made that the ITC questionnaires were answered truthfully
and responsively. It is uncontested that the questionnaires dis-
tributed to the domestic producers requested information per-
taining to the way in which domestic prices for ferrosilicon
were determined. None of the Conspirators revealed the agree-
ment to create a floor price in their questionnaire responses.
Rather, “the Commission was told repeatedly that prices in the
ferrosilicon market were established solely on the basis of mar-
ketplace competition.”

Elkem V, 27 CIT at ___, 276 F. Supp. 2d at 1304-05 (quoting First
Remand Determination at 5; footnote omitted). Thus, the ITC's use
of BIA was justified under 19 U.S.C. 8 1677e(c) because the Con-
spirators’ failure to divulge the existence of the price-fixing con-
spiracy “significantly impeded” the ITC’s investigation. See id., 27
ClTat____, 276 F. Supp. 2d at 1305. CCMA's argument that “[t]here
is . .. no evidence in the record to support the idea that the domestic
producers submitted false data to the Commission about their prices
and pricing practices during the Prior and Subsequent Periods” does
not demand a different result. Even if the data submitted by CCMA
for the Prior and Subsequent Periods were accurate, this would not
relieve CCMA of the ITC's justified finding that its activities signifi-
cantly impeded the investigation. The questionnaires distributed by
the ITC requested information about the domestic producers’ pricing
decisions, which was directly relevant to the ITC’s material injury
determination. See Reconsideration Determination at 9 (“[B]ecause
price is so central an issue in Commission antidumping and
countervailing duty investigations, the testimony and written sub-
missions that parties present to the Commission often focus exten-
sively on pricing issues.”). The Conspirators’ failure to reveal the
price-fixing scheme hindered the proper analysis of the conditions of
competition in the domestic ferrosilicon industry and any effects
dumped and subsidized ferrosilicon imports may have had on domes-
tic prices. Id. at 19 (noting that “the producers concealed, if not ma-
nipulated, a competitive issue relevant to the Commission’s evalua-
tion of the meaning and significance of the observed market data.”).
Thus, the ITC's decision to use BIA on remand was proper.

B. Substantial Evidence

The court next examines whether the ITC’s findings in the Second
Remand Determination are supported by substantial evidence. First,
the court sustains the ITC's finding with respect to the Prior Period,
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i.e., that “[t]he available information . . . does not support a finding
that prices were established in the same manner during the Prior
Period as during the Conspiracy Period.” Second Remand Determi-
nation at 12 n.43. No party disputes the reasonableness of this find-
ing, and there is no evidence that the conspiracy affected prices prior
to its existence.

Second, the court finds that substantial evidence does not support
the ITC's conclusion that the price-fixing conspiracy affected prices
during the Subsequent Period. The ITC based this conclusion on its
finding that “there are no significant differences in pricing patterns
between the latter part of the Conspiracy Period and the Subsequent
Period.” Second Remand Determination at 10. The ITC found that
the effects of the conspiracy were felt in the Subsequent Period be-
cause (1) “there were no sudden shifts in domestic ferrosilicon pro-
ducers’ pricing patterns immediately after the conclusion of the Con-
spiracy Period,” i.e., that there was no price decline immediately
following the Conspiracy Period, (2) the existence of long-term con-
tracts “help[ed] explain the absence of sudden price shifts,” (3) there
was “no significant shift in the conspirators’ pricing patterns with re-
spect to other domestic producers in the period following the Con-
spiracy Period,” i.e., the Conspirators “frequently maintained higher
prices or failed to match domestic competitors’ price declines in the
Subsequent Period,” and (4) the underselling data in the record
“[did] not detract” from its conclusion that “domestic ferrosilicon pro-
ducers’ prices during the Subsequent Period did not reflect competi-
tive marketplace conditions,” because “there was not any significant
difference in the incidence of underselling between [the latter part of
the Conspiracy Period and the first two quarters of the Subsequent
Period].”!? Id. at 10-12. The court shall examine each of these find-
ings in turn.

1. No Sudden Shifts In Domestic Ferrosilicon Producers’
Pricing Patterns Immediately After The Conclusion Of
The Conspiracy Period

The ITC found that “[t]he data indicate that there were no sudden
shifts in domestic ferrosilicon producers’ pricing patterns immedi-
ately after the conclusion of the Conspiracy Period™:

[IIn the third quarter of 1991 (the quarter immediately follow-

11 As an initial matter, the court notes that the findings that the ITC made to support its
conclusion that the conspiracy affected prices in the Subsequent Period are based on pricing
data from selected quarters of the Subsequent Period, not the entire Subsequent Period.
For the first of these findings, with respect to “no sudden shifts” in the domestic producers’
pricing patterns, the ITC considered data from the first quarter of the Subsequent Period
only. The third finding, with respect to “no significant shift” in the Conspirators’ pricing pat-
terns, was based on data from the first, second, third, and fourth quarters. The fourth find-
ing, with respect to underselling, was based on data from the first two quarters of the Sub-
sequent Period. The ITC did not explain its reasons for limiting its analysis in this way.
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ing the last quarter of the Conspiracy Period), prices charged
by both the conspirators and the domestic industry as a whole
were higher than those of the immediately preceding quarter.
By contrast, if the effects of the conspiracy on prices were lim-
ited solely to the Conspiracy Period, one would expect an imme-
diate decline from prices established by a conspiracy, which
would be at inflated levels relative to a “true” market price, to
prices established by marketplace considerations.

Second Remand Determination at 10 (emphasis added). This finding
cannot be sustained as it is not supported by substantial evidence.

By asserting that “one would expect an immediate decline from
prices established by a conspiracy,” the ITC seems to be saying that
the prices charged by both the Conspirators and non-conspirators
should have been expected, as a result of market forces, to decline
following the Conspiracy Period. However, at no point did the ITC
endeavor to put this “expectation” in context. That is to say, the ITC
neither analyzed factors such as supply and demand that would
function to keep prices up or to drive prices down, nor indicated why
an immediate drop in prices would be expected in the context of the
business cycle or any other existing marketplace conditions, as it is
required to do by statute. See 19 U.S.C. § 1677(7)(C)(iii) (instructing
the ITC to evaluate “all relevant economic factors . . . within the con-
text of the business cycle and conditions of competition that are dis-
tinctive to the affected industry.”). The ITC’s failure to consider the
business cycle or marketplace conditions is particularly puzzling
considering the importance the ITC attached to these conditions in
its analysis in the First Remand Determination.*? Indeed, it was the

12previously, the ITC relied on evidence concerning demand trends and U.S. apparent
consumption. As noted in Elkem V:

[In the Reconsideration Determination,] [flirst, the ITC found that “ferrosilicon prices
reached a peak in 1989 when demand was exceptionally high.” Second, it found “[d]e-
mand declined significantly from 1990 to 1991 due to a recession that reduced demand
for the products in which ferrosilicon was used as an input; consequently, prices fell as
well, although only to historically average levels.” The ITC thus concluded that these
facts “indicate[d] that a reason for the price depression was the business cycle for fer-
rosilicon,” rather than underselling by subject imports.

In the [First] Remand Determination the ITC affirmed these findings, observing that
“declines in ferrosilicon prices from 1989 to 1991 largely parallel changes in demand”
and that “in 1992, when demand increased somewhat, there were also price increases for
some domestically produced ferrosilicon products.” The ITC supplemented this demand
analysis with an examination of U.S. apparent consumption. . . . It determined that con-
sumption “declined by 5.1 percent from 1989 to 1990 and by 12.4 percent from 1990 to
1991,” and that despite increases in consumption between 1991 and 1992 the evidence
showed that “the 1992 apparent consumption quantity was still below that of 1989 or
1990.” The ITC continued:

In instances of falling demand, we would generally expect prices to decline. This is
particularly true in light of the difficulty in modulating ferrosilicon production to re-
flect changes in demand. Ferrosilicon is produced in furnaces that must be continu-
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ITC’s discussion of these conditions that the court found substanti-
ated the ITC's finding, using BIA, that the business cycle was a rea-
son for the drop in domestic prices during the Conspiracy Period.
Elkem V, 27 CIT _, 276 F. Supp. 2d at 1306. Here, the ITC no-
where adequately explained why it was the effects of the conspiracy,
and not the business cycle, that caused the prices charged by “the
domestic industry as a whole” to become elevated. The ITC also
failed to indicate the magnitude of the price decline that “one would
expect” following the end of the Conspiracy Period. Second Remand
Determination at 10. Without some discussion of what market prices
“one would expect,” the ITC's statement amounts to mere conjecture,
which is not enough to meet the substantial evidence standard. See
China Nat'l Arts & Crafts Imp. & Exp. Corp. v. United States, 15 CIT
417, 424, 771 F. Supp. 407, 413 (1991) (“Guesswork is no substitute
for substantial evidence in justifying decisions.”). As the ITC's find-
ing is not supported by “such relevant evidence as a reasonable mind
might accept as adequate to support a conclusion,” the court cannot
sustain this finding. Consol. Edison, 305 U.S. at 229.

On remand, the ITC shall (1) determine the “ ‘true’ market price”
the ITC referenced in its Second Remand Determination at 10, (2)
account for the factors it relied upon so heavily in its prior determi-
nations, e.g., demand and U.S. apparent consumption, (3) clearly ex-
plain how these factors either support or do not support its finding
that the conspiracy affected domestic prices in the Subsequent Pe-
riod, and (4) evaluate the relevant economic factors it finds to exist
in the marketplace for the entire Subsequent Period, not merely the
first quarter of the Subsequent Period.

2. The Existence Of Long-Term Contracts

In addition, the ITC found that the existence of quarterly, semian-
nual, and one-year, i.e., long-term, contracts “help[ed] explain the
absence of sudden price shifts”:

Most product sold by U.S. ferrosilicon producers was sold pur-
suant to quarterly or semiannual contracts. Additionally, some
ferrosilicon was sold pursuant to one-year contracts (although,
in these contracts, the price was not necessarily fixed for the
entire year). In light of the existence of such contracts, even if
there were dramatic shifts in producers’ pricing behavior —
something the record indicates did not happen — the effects on
the market would not be immediate.

Second Remand Determination at 11 (citation omitted). This finding
cannot be sustained as the ITC did not explain its reasoning.

ously run and cannot be easily and quickly switched to or from production of other
products.

Elkem V, 27 CIT _, 276 F. Supp. 2d at 1305-06 (citations omitted).
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The ITC seems to have found that the pricing patterns that
marked the Conspiracy Period could be expected to continue into the
Subsequent Period, in part because of certain contracts already in
existence at the start of the Subsequent Period. However, the ITC
did not state when these contracts were entered into such that any
meaningful price comparison is possible. For example, the weighted
average net f.0.b. selling price for Product 1** charged by the Con-
spirators in the last quarter of the Conspiracy Period was [[ 11
per pound. See Mem. INV-Z-116 (July 22, 2002), List 2, Doc. 797R
(“Remand Staff Report”), tbl. 111-1. In the first quarter of the Subse-
guent Period, the selling price of ferrosilicon charged by the Con-
spirators was somewhat higher [[ 11. 1d. Non-conspirator
AIMCOR's selling price in the first quarter of the Subsequent Period
was [[ 11- Id. Thus, if a contract were entered into in the
second quarter of 1991, i.e., the last quarter of the Conspiracy Pe-
riod, it may have tended to keep prices [[ 11 since a [[ 1] selling
price was obtained in the third quarter of 1991, i.e., the first quarter
of the Subsequent Period. In addition, the ITC itself stated that “in
these [one-year] contracts, the price was not necessarily fixed for the
entire year,” Second Remand Determination at 11, thus suggesting
that any price lag resulting from these contracts would not extend
over the entire Subsequent Period. Without more analysis, the ITC's
conclusion that the existence of long-term contracts “helps explain”
the absence of shifts in pricing patterns, while plausible, cannot be
sustained. See SEC v. Chenery, Corp., 332 U.S. 194, 196 (1947) (“If
the administrative action is to be tested by the basis upon which it
purports to rest, that basis must be set forth with such clarity as to
be understandable.”).

On remand, the ITC shall either demonstrate, by reference to spe-
cific record evidence, including specific contract language and the
dates the specific contracts were executed and the prices provided
for therein, that contracts tended to keep prices up in the Subse-
guent Period or reconsider its decision to rely on such contracts.

3. No Significant Shift In The Conspirators’ Pricing Pat-
terns With Respect To Other Domestic Producers In The
Subsequent Period

Next, the court examines the ITC’s finding that there was “no sig-
nificant shift in the conspirators’ pricing patterns with respect to
other domestic producers in the period following the Conspiracy Pe-
riod.” Second Remand Determination at 11. The ITC reasoned:

In several instances, when prices declined, the conspirators re-
duced prices less than other domestic producers that were not
members of the conspiracy. In other instances, the conspirators

13product 1 is ferrosilicon containing 75% silicon that was sold to U.S. steel producers.
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maintained prices that were higher than the prices of the other
producers. Whatever the conspirators’ individual motives in set-
ting these prices, the fact that they frequently maintained higher
prices or failed to match domestic competitors’ price declines in
the Subsequent Period militates against any finding that the
conspirators’ prices in the Subsequent Period reflected solely
marketplace conditions.

Id. (emphasis added). Thus, the ITC concluded that “prices charged
by both the conspirators and the domestic industry as a whole dur-
ing the Subsequent Period were not the result of competitive mar-
ketplace conditions.” Id. at 12. Here, again, the ITC's analysis falls
short.

First, the ITC discounts the possibility that prices charged by the
Conspirators and the other domestic producers during the “period
following the Conspiracy Period” were “solely” the result of market-
place conditions without engaging in any discussion as to what those
marketplace conditions were. Unlike in the First Remand Determi-
nation, here, the ITC failed to consider non-price factors, such as de-
mand and U.S. apparent consumption. See discussion supra Part
11.B.1. It is clear from the Remand Staff Report that such factors can
affect the price of ferrosilicon. See Remand Staff Report at I11-1
(“Ferrosilicon prices can fluctuate based on demand factors such as
the business cycle and the size of an order, and on supply factors
such as the distance shipped, the mode of transportation, inventory
levels, and the price of electrical power.”). While the ITC conceded
that marketplace conditions are important, see, e.g., Def.’s Com-
ments at 13, (“[W]hether prices charged by the domestic industry
were based on competitive marketplace conditions, or other factors,
is clearly pertinent to this statutory inquiry.”), it made no serious ef-
fort to determine what they were.

Second, the pricing data support the ITC's finding that the Con-
spirators’ prices, considered in the aggregate, either declined by less
or increased by fractions of a penny more than those of other domes-
tic producers, i.e., non-conspirators, during the quarters the ITC
chose to examine, i.e., the first, second, third, and fourth quarters of
the Subsequent Period.** It cannot be said, however, that substan-
tial evidence supports the ITC's finding that the Conspirators “fre-
guently maintained higher prices” than their non-conspiring domes-

14For Product 1, the ITC noted that the Conspirators in the aggregate experienced a
price decline of [[ 11 between the third quarter of 1991 and the first quarter of 1992,
whereas AIMCOR experienced [[ 1] price decline of [[ 1] during that period. The
ITC went on to note that in the second quarter of 1992, the Conspirators price increased by
[ 1] from the prior quarter, whereas AIMCOR's price increased by [[ 11 amount,
ie,[[ 11 Similar price increases and decreases were noted for Product 2. See Non-Pub.
Second Remand Determination, List 2, Doc. 801R at 12 nn.39, 41.
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tic competitors during the Subsequent Period.*® The court examines
the pricing data in the record for sales of Product 1 and Product 2.6

With respect to Product 1, the data show that the Conspirators’
prices, considered in the aggregate, were [[ ]]1 than the prices
charged by non-conspirator AIMCOR and the weighted-average
price for all reporting domestic producers, i.e., Conspirators and non-
conspirators combined, in every quarter during the Subsequent Pe-
riod for which data were represented in the Remand Staff Report,
i.e., in the third and fourth quarters of 1991 and the first, second,
and third quarters of 1992. See Remand Staff Report, tbl. 111-1.*"
Similarly, when disaggregated data for individual companies are
considered, they reveal that conspirator American Alloys
[ 1] non-conspirator AIMCOR?® from the third quarter
of 1991 to the first quarter of 1992.1° Conspirator Elkem Metals
Il ]] AIMCOR in the third and fourth quarters of 1991.%°
Conspirator SKW (now CCMA) [[ 11 AIMCOR in the
fourth quarter of 1991 and the first quarter of 1992.?* Thus, the
available pricing information for Product 1 does not appear to sup-
port the ITC’s finding that the Conspirators “frequently maintained

15with respect to prices charged by non-conspirators during the Subsequent Period, the
ITC examined individual company data for AIMCOR, but not Globe. See Non-Pub. Second
Remand Determination, List 2, Doc. 801R at 12 & n.39; see Remand Staff Report, tbls.
111-1, -2, & —3. Therefore, for purposes of comparing prices charged by non-conspiring com-
panies during the Subsequent Period and those charged by the individual Conspirators, the
court compares AIMCOR's pricing data with data for each of the Conspirators individually,
as reported in questionnaire responses.

16 product 2 is ferrosilicon containing 50% silicon that was sold to U.S. steel producers
and U.S. iron foundries.

17The court notes that the data represented in the Remand Staff Report, which the ITC
cited, were compiled from responses to ITC questionnaires.

18 AIMCOR reported pricing data for Product 1 sales in the third and fourth quarters of
1991 and the first quarter of 1992.

19 American Alloys reported pricing data for Product 1 sales in the third and fourth quar-
ters of 1991 and the first quarter of 1992, which show that American Alloys [[ 1
AIMCOR in each quarter. For example, in the third quarter of 1991, American Alloys’ sell-
ing price was [[ 11, and AIMCOR's selling price was [[ 1]. See Ameri-
can Alloys’ Prod. Ques. Resp., V.A.1; AIMCOR's Prod. Ques. Resp., V.A.1.

20 E|kem Metals reported pricing data for Product 1 sales in the third and fourth quar-
ters of 1991. In the third quarter of 1991, Elkem Metals’ selling price was [[ 1.
and AIMCOR's selling price was [[ 11- In the fourth quarter, Elkem Metals’ sell-
ing price was [[ 11, and AIMCOR'’s was [[ 1. See Elkem Metals’
Prod. Ques. Resp., V.A; AIMCOR's Prod. Ques. Resp., V.A.1.

21SKW reported pricing data for Product 1 sales from the third quarter of 1991 to the
third quarter of 1992. As noted supra note 18, similar data for AIMCOR are available for
the third and fourth quarters of 1991 and the first quarter of 1992. While in the third quar-
ter of 1991, SKW's selling price ([[ M was [[ 11 than
AIMCOR's ([[ 1), in the fourth quarter of 1991, SKW's selling price
(I 1) was [[ 11 than AIMCOR's ([[ 1. In the first quar-
ter of 1992, SKW's selling price ([[ 1) was again [[ 11 than
AIMCOR's ([[ 11). See SKW's Prod. Ques. Resp., V.A; AIMCOR'’s Prod. Ques.
Resp., V.A.L1.
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higher prices” than their domestic competitors’ prices in the Subse-
guent Period.

With respect to Product 2, the Conspirators’ aggregated data from
the quarters considered by the ITC support its finding. The Con-

spirators’ prices, considered in the aggregate, were [[ 11
than their non-conspiring domestic competitors’ prices in
i 11 comparisons from the third quarter of 1991 to the

third quarter of 1992. See Remand Staff Report, tbls. 111-2, 111-3.
However, the data for the individual Conspirators are mixed. Disag-
gregated data for the individual Conspirators indicate that while
conspirator Elkem Metals [[ 11 non-conspirator
AIMCOR,?? in sales to both U.S. steel producers and U.S. iron found-
ries from the third quarter of 1991 to the first quarter of 199223

Conspirators American Alloys®* and SKW?® [[ 11
AIMCOR in sales to both steel producers and iron foundries in that
period.

Thus, when available pricing data for Product 1 and Product 2 are
considered as a whole, the ITC’s finding that the Conspirators fre-
guently maintained higher prices than non-conspiring domestic pro-
ducers is not supported by substantial evidence. With respect to
Product 1, the Conspirators’ prices, considered in the aggregate and
individually, were [[ 11 than their competitors’ prices.
With respect to Product 2, the data from the quarters considered by
the ITC are, at best, mixed. Thus, the court cannot sustain the ITC's
finding that the Conspirators “frequently maintained higher prices”
than their non-conspiring domestic competitors.

22 AIMCOR reported pricing data for Product 2 sales in the third and fourth quarters of
1991 and the first quarter of 1992.

23E|kem Metals reported pricing data for Product 2 sales from the third quarter of 1991
to the third quarter of 1992. Elkem Metals’ prices were [[ 11 AIMCOR’s in the
third and fourth quarters of 1991 and the first quarter of 1992. For example, in the third
quarter of 1991, Elkem Metals’ selling price was [[ 11 in sales to steel producers
and [[ 1] in sales to iron foundries. AIMCOR's selling price was [[ 1
for sales to steel producers and [[ 11 in sales to iron foundries. Elkem Metals’
Prod. Ques. Resp., V.A at 36, 37; AIMCOR'’s Prod. Ques. Resp., V.A.1 & V.B.

24 American Alloys reported pricing data for Product 2 sales in the third and fourth quar-
ters of 1991 and the first quarter of 1992. The data reveal that American Alloys’ prices were
[ 11 than AIMCOR's. For example, in the third quarter of 1991, American Al-
loys’ selling price was [[ 11 in sales to steel producers and [[ 1 in
sales to iron foundries. AIMCOR's selling price was [[ 11 in sales to steel produc-
ers and [[ 11 in sales to iron foundries. See American Alloys’ Prod. Ques. Resp.,
V.A.1 & V.B; AIMCOR’s Prod. Ques. Resp., V.A.1 & V.B.

255KW's questionnaire response contained pricing data for Product 2 sales from the
third quarter of 1991 to the third quarter of 1992. According to data contained in SKW'’s and

AIMCOR's responses, SKW's selling price was [[ ]]1 than AIMCOR's in sales to
steel producers in the third and fourth quarters of 1991, but not the first quarter of 1992. In
sales to iron foundries, SKW's selling price was [[ 1] than AIMCOR’s in the

third and fourth quarters of 1991 and the first quarter of 1992. See SKW'’s Prod. Ques.
Resp., V.A,, at 36, 37; AIMCOR’s Prod. Ques. Resp., V.A.1 & V.B.
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On remand, the ITC shall revisit its finding that the Conspirators
frequently maintained higher prices than their domestic competitors
in the Subsequent Period and (1) consider evidence with respect to
the non-price factors that existed during the entire Subsequent Pe-
riod, not only the first, second, third, and fourth quarters of that pe-
riod, or explain the absence of such evidence in the record and the
steps it has taken to account for any missing data, (2) state with
specificity the non-price factors it found to exist during the Subse-
qguent Period and explain their relevance to the ITC's finding that
the Conspirators frequently maintained higher prices than their do-
mestic competitors, (3) consider data for each of the Conspirators,
i.e., disaggregate the pricing data, and either (a) identify sufficient
record evidence to support its finding, or (b) reconsider whether the
record fairly supports its finding, and (4) state with specificity what
difference in price it would consider material in the context of this
inquiry, and why.

4. No Significant Difference In The Incidence Of Under-
selling

The court next examines the ITC's finding with respect to the inci-
dence of underselling during the Subsequent Period. The ITC found
that the underselling data in the record, used in the First Remand
Determination to demonstrate that the conspiracy affected domestic
prices during the Conspiracy Period, “do not detract” from its finding
that “domestic ferrosilicon producers’ prices in the Subsequent Pe-
riod did not reflect competitive marketplace conditions.” Second Re-
mand Determination at 12. As noted in Elkem V:

[T]he ITC found that for the Conspirators the frequency of un-
derselling was “significantly higher during the conspiracy pe-
riod than during the preceding or following period[ ]™:

For the three conspirators, the frequency of underselling
based on delivered prices was 80 percent (24 of 30 compari-
sons) during the conspiracy period (the fourth quarter of
1989 through the second quarter of 1991) and 61.8 percent
(21 of 34 comparisons) during the non-conspiracy period. . . .

The ITC found that the higher incidence of underselling during
the Conspiracy Period was “consistent with the theory that the
conspiracy would tend to inflate the conspirators’ prices as com-
pared to the fair price that would have otherwise been estab-
lished in the U.S. market during the time of the conspiracy.”

Elkem V, 27 CIT _, 276 F. Supp. 2d at 1309 (quoting First Re-
mand Determination at 18; citations to the record omitted). In con-
trast, however, in the Second Remand Determination, the ITC found:

The subject imports undersold the domestically produced prod-
uct in 5 of 8 comparisons during the last two quarters of the
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Conspiracy Period and 7 out of 9 comparisons during the first
two quarters of the Subsequent Period. Thus, there was not any
significant difference in the incidence of underselling between
these two periods.

Second Remand Determination at 12 (footnotes omitted).?® Thus, on
remand the ITC found that underselling, for a portion of the Subse-
guent Period, was even more pronounced than during the Con-
spiracy Period.

CCMA contends that “the underselling findings of the [First Re-
mand Determination] are factually inconsistent with the findings
now on appeal.” CCMA's Comments at 11. CCMA converts the under-
selling comparisons into percentages and argues that they reveal
“that the domestic producers were undersold by the importers 62.5%
of the time during the Conspiracy Period (5 out of 8 sales) and 77.8%
of the time during the Subsequent Period (7/9),” and that “[t]his is
the direct opposite of the underselling pattern noted by the ITC in
its [First Remand Determination].” Id. at 12. In addition, CCMA con-
tends that the ITC's finding that “there are no significant differences
in pricing patterns between the latter part of the Conspiracy [Pe-
riod] and the Subsequent Period,” cannot be sustained because “it is
based on selective evidence, not on a weighing of the full pricing
record for the Subsequent Period as this Court ordered and the law
requires.” Id. (citing Altx, Inc. v. United States, 25 CIT _, |
167 F. Supp. 2d 1353, 1363 (2001)).

The ITC urges the court to reject CCMAs arguments. As to
CCMA's challenge to the factual basis of the ITC's underselling find-
ing on second remand, the ITC asserts that “[e]Jven if...the ITC
should be estopped from finding the percentage differences between
the [latter portion of the Conspiracy Period and the initial portion of
the Subsequent Period] not to be significant, this would not call into
guestion the validity of the ITC's underlying finding that prices were
not established pursuant to competitive marketplace forces during
the Subsequent Period.” Def.'s Comments at 27 n.17. The ITC goes
on to argue:

In light of the inferences the ITC made in its [First Remand
Determination] concerning the underselling data, [i.e., that the
incidence of underselling was higher during the Conspiracy Pe-
riod,] the only implications that it could draw in finding a sig-
nificant difference between the incidence of underselling during
the latter portion of the Conspiracy Period and the somewhat
greater incidence of underselling during the initial portion of
the Subsequent Period was that the domestic industry’s prices

26The ITC claimed that the underselling analysis sustained in Elkem V was not tanta-
mount to a finding that normal market forces were at work outside the Conspiracy Period.
Second Remand Determination at 9.
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were even less likely to be established pursuant to competitive
marketplace forces in the Subsequent Period than during the
Conspiracy Period.

Id. (emphasis in original). Thus, the ITC seems to be saying here
that the existence of underselling established that the conspiracy
was even more effective during the Subsequent Period than during
the Conspiracy Period itself.

The court finds that the underselling findings made in the First
and Second Remand Determinations are not necessarily factually in-
consistent with each other because the ITC looked at different time
periods in making those findings. In the First Remand Determina-
tion, the ITC compared underselling data for the Conspiracy Period
with data from the quarters preceding and following that period®’ to
arrive at its conclusion that the frequency of underselling was “sig-
nificantly higher” during the Conspiracy Period. In the Second Re-
mand Determination, the ITC determined that there was no “signifi-
cant difference” in the incidence of underselling by focusing on the
last two quarters of the Conspiracy Period and the first two quarters
of the Subsequent Period. It may be the case that the incidence of
underselling was not significantly different in those time periods,
while, on the whole, the incidence of underselling was significantly
higher during the Conspiracy Period than during the Prior and Sub-
sequent Periods combined. Thus, CCMA's argument, in this respect,
is unpersuasive.

However, the court agrees with CCMA that the ITC did not con-
sider the full record in making its underselling finding. The ITC
evaluated data from the last two quarters of the Conspiracy Period,
i.e., January through June 1991, and the first two quarters of the
Subsequent Period, i.e., July through December 1991. That is to say,
the ITC examined neither the entire Conspiracy Period nor the en-
tire Subsequent Period. Moreover, there is no evidence that data
from the initial two quarters of the Subsequent Period were proba-
tive of what, if any, effect the conspiracy might have had on domestic
prices during the remainder of that period. The Remand Staff Report
contains data covering the first quarter of 1989 through the third
quarter of 1992,%® yet the ITC did not consider data from any quar-

27|n the First Remand Determination, the ITC made comparisons based on data con-
tained in the Remand Staff Report, which covers January 1989 through October 1992.
Therefore, the ITC had before it data for the entire Prior Period, but not the entire Subse-
quent Period. See First Remand Determination at 18 n.57 (citing tbls. 111-1-6, 111-7a—c,
111-8a—c, 111-9a-b).

28The remaining portion of the Subsequent Period, i.e., the fourth quarter of 1992
through the second quarter of 1993 is unaccounted for. This may be because the data col-
lected for that period of time are incompatible with the data collected for the other portions
of the Original POI, as counsel for the ITC contends, but nowhere did the Commissioners
themselves offer that as a reason why they did not consider data encompassing the entire
Subsequent Period. See Def.’s Comments at 18 (quoting Remand Staff Report at 111-1 n.1).



60 CUSTOMS BULLETIN AND DECISIONS, VOL. 38, NO. 32, AUGUST 4, 2004

ter after the fourth quarter of 1991. It must account for the entire
Subsequent Period on remand.

The underselling analysis in the First Remand Determination was
arrived at using both the device of adverse inferences and by direct
evidence relating to the incidence of underselling. The ITC used un-
derselling to demonstrate that domestic prices were affected by the
conspiracy during the Conspiracy Period. See Elkem V, 27 CIT _,
276 F. Supp. 2d at 1309. The evidence cited to prove that the con-
spiracy affected prices during the Conspiracy Period, however, tends
to support the proposition that the conspiracy did not affect prices
during either the Prior Period or the Subsequent Period. The ITC’s
attempts to diminish the importance of this evidence and the conclu-
sions it previously drew from such evidence are unavailing:

[P]rices the domestic industry charged vis a vis the subject im-
ports were inflated during the Conspiracy Period relative to
other portions of the original periods of investigation. While the
analysis could also support an inference that the effects of the
conspiracy on prices were greatest during the Conspiracy Pe-
riod, it does not necessarily follow from this that the conspiracy
had no effects during other periods. To make such a conclusion,
the Commission would first need to have quantified the effects
the conspiracy had on prices. The Commission was not required
by either the statute or [Elkem V] to engage in such an exer-
cise, and it did not attempt to do so.

Second Remand Determination at 8-9 (footnote omitted). While it is
true that the ITC was not explicitly obliged to go through the exer-
cise of quantifying the effects the conspiracy had on prices during
the Subsequent Period in order to find that the conspiracy affected
prices during that time frame, it may well be that the demands of
substantial evidence indicate its necessity in light of its previous
findings. Should the ITC hope to establish by substantial evidence
that the conspiracy affected prices during the Subsequent Period, a
baseline would be useful.

The ITC was obliged to cite substantial evidence demonstrating its
claim that the conspiracy affected prices in the Subsequent Period.
On remand, the ITC shall, taking into account data from the entire
Subsequent Period, determine whether the record fairly supports
the ITC's finding that there was “no significant difference” in the in-
cidence of underselling during the Conspiracy Period and the Subse-
guent Period, and cite the specific record evidence, if any, that sup-

“The courts may not accept appellate counsel’s post hoc rationalizations for agency ac-
tion. . . . For the courts to substitute their or counsel’s discretion for that of the [agency] is
incompatible with the orderly functioning of the process of judicial review.” See Burlington
Truck Lines, Inc. v. United States, 371 U.S. 156, 168-69 (1962) (quoting Chenery, 332 U.S.
at 196).
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ports such a finding. In addition, it shall state with specificity why
its findings are not at odds with a finding that underselling tended
to establish that the conspiracy affected prices during the Con-
spiracy Period.

CONCLUSION

In light of the foregoing, the court sustains the ITC’s finding with
respect to the Prior Period, but not with respect to the Subsequent
Period, as the latter is not supported by substantial evidence. That
is, the ITC failed to support its findings with “such relevant evidence
as a reasonable mind might accept as adequate to support a conclu-
sion.” Consol. Edison, 305 U.S. at 229. While it is the duty of the ITC
to weigh the evidence, see Altx, 25 CIT at___, 167 F. Supp. 2d at
1361 n.9, and draw reasonable inferences therefrom, see Corus Staal
BV v. United States Int'l Trade Comm'n, 27 CIT_, ____, slip op.
03-02 (Mar. 21, 2003), aff'd without opinion, 85 Fed. Appx. 772 (Fed.
Cir. 2004), it may not reach its conclusions based on mere surmise.
See China Nat'l, 15 CIT at 424, 771 F. Supp. at 413. Here, the ITC
has not supported all of its conclusions with substantial evidence.
Thus, the court remands the ITC’s conclusion that the conspiracy af-
fected prices during the Subsequent Period for consideration by the
ITC in accordance with this opinion. Upon consideration of the is-
sues discussed herein, the ITC shall also revisit its findings with re-
spect to volume, price effects, impact, and the statutory threat fac-
tors and state each of its conclusions clearly and with citations to the
specific record evidence that it finds supports those conclusions.
Such remand results are due within ninety days of the date of this
opinion, comments are due thirty days thereafter, and replies to such
comments eleven days from their filing.

e
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OPINION
WALLACH, Judge:

|
INTRODUCTION

Plaintiffs Usinor, Beautor, Haironville, Sollac Atlantique, Sollac
Lorraine, and U.S. importer Usinor Steel Corporation (collectively
“French Producers”)?; Plaintiffs Thyssen Krupp Stahl AG, EKO
Stahl GmbH, Stahwerke Bremen GmbH, and Salzgitter (collectively
“German Producers”); Defendant-Intervenors® Bethlehem Steel
Corp., Ispat Inland, Inc., LTV Steel Company, Inc., National Steel
Corporation, and U.S. Steel Group, filed comments on the United
States International Trade Commission’s (hereafter “Commission” or
“ITC”) Remand Determination of September 17, 2002 (“Remand De-
termination”), on the final determination in the five-year adminis-
trative review (“Sunset Review”) of antidumping and countervailing
duty orders on corrosion resistant steel products (“CRCS") from
France and Germany. The Remand Determination was completed
under this court’s ruling in Usinor v. United States, Slip Op. 2002—
70, 2002 Ct. Int'l Trade LEXIS 98 (July 19, 2002) (“Usinor 1”). Plain-
tiffs contest the Commission’s determination that revocation of the
countervailing duty orders and antidumping duty orders on certain
carbon steel products from specified countries, including corrosion-
resistant carbon steel from France and Germany, would likely lead
to continuation or recurrence of material injury to an industry in the
United States within a reasonably foreseeable time. See Certain Car-
bon Steel Products From Australia, Belgium, Brazil, Canada, Fin-
land, France, Germany, Japan, Korea, Mexico, Netherlands, Poland,
Romania, Spain, Sweden, Taiwan, and United Kingdom, 65 Fed.
Reg. 75,301 (Dec. 1, 2000). The court has jurisdiction pursuant to 28
U.S.C. 8§ 1581(c) (2000). The court finds the Commission’s findings
to be supported by substantial evidence and in accordance with the
law.

1The French Producers were represented previously by Allan Paul Victor of Weil,
Gotshal & Manges, LLP, until the firm terminated its representation on February 14, 2003.

2The court has granted in this case motions for withdrawal of appearance for Bethlehem
Steel Corp., Ispat Inland, Inc., and LTV Steel Company, Inc. There have been no motions
made to withdraw these companies and National Steel Corp. as parties by counsel.
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1
BACKGROUND

In August 1993, the Commission found material injury or threat of
material injury to U.S. domestic industry because of less than fair
value (“LTFV") and subsidized imports of CRCS from, among other
countries, France and Germany. See Certain Flat-Rolled Carbon
Steel Products from Argentina, Australia, Austria, Belgium, Brazil,
Canada, Finland, France, Germany, Italy, Japan, Korea, Mexico, the
Netherlands, New Zealand, Poland, Romania, Spain, Sweden, and
the United Kingdom, USITC Pub. 2664 (Aug. 1993) (“Original Deter-
mination”). The Department of Commerce thus published antidump-
ing and countervailing duty orders covering the subject merchandise
from these countries. See Countervailing Duty Order and Amend-
ment to Final Affirmative Countervailing Duty Determination: Cer-
tain Steel Products From France, 58 Fed. Reg. 43,759 (Aug. 17,
1993); Countervailing Duty Orders and Amendment to Final Affir-
mative Countervailing Duty Determinations: Certain Steel Products
From Germany, 58 Fed. Reg. 43,756 (Aug. 17, 1993); Antidumping
Duty Order and Amendments to Final Determinations of Sales at
Less Than Fair Value: Certain Hot-Rolled Carbon Steel Flat Prod-
ucts, Certain Cold-Rolled Carbon Steel Flat Products, Certain
Corrosion-Resistant Carbon Steel Flat Products and Certain Cut-to-
Length Carbon Steel Plate from France, 58 Fed. Reg. 44,169 (Aug.
19, 1993); Antidumping Duty Orders and Amendments to Final De-
terminations of Sales at Less Than Fair Value: Certain Hot-Rolled
Carbon Steel Flat Products, Certain Cold-Rolled Carbon Steel Flat
Products, Certain Corrosion-resistant Carbon Steel Flat Products
and Certain Cut-to-Length Carbon Steel Plate From Germany, 58
Fed. Reg. 44,170 (Aug. 19, 1993).

On September 1, 1999, the Commission concurrently instituted
sunset reviews concerning the countervailing duty and antidumping
orders on certain carbon steel products from France and Germany
with sunset reviews regarding CRCS from Australia, Canada, Ja-
pan, and Korea.® See Carbon Steel Products from Australia, Bel-
gium, Brazil, Canada, Finland, France, Germany, Japan, Korea,
Mexico, Netherlands, Poland, Romania, Spain, Sweden, Taiwan, and
United Kingdom, 64 Fed. Reg. 47,862 (Sept. 1, 1999). On December
3, 1999, the Commission decided to conduct full reviews. See Certain
Carbon Steel Products From Australia, Belgium, Brazil, Canada,
Finland, France, Germany, Japan, Korea, Mexico, Netherlands, Po-
land, Romania, Spain, Sweden, Taiwan, and United Kingdom, 64
Fed. Reg. 71,494 (Dec. 21, 1999).

3The Commission’s review also encompassed other carbon steel products: cut-to-length
steel plate and cold-rolled carbon steel flat products.
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Under to 19 U.S.C. § 1675a(a)(7) (2002), the Commission “cumu-
lated” likely volume and price effects from all the countries under re-
view. Certain Carbon Steel Products From Australia, Belgium, Bra-
zil, Canada, Finland, France, Germany, Japan, Korea, Mexico,
Netherlands, Poland, Romania, Spain, Sweden, Taiwan, and United
Kingdom, 65 Fed. Reg. 75,301 (Dec. 1, 2000). The Commission also
found that revoking the subject orders would severely impact the do-
mestic CRCS industry. The Commission stressed that the domestic
industry faced significant volume and price declines for its product
given the determination that importing nations had high levels of
excess capacity coupled with cost margins that necessitate maxi-
mum employment of capacity.

On November 2, 2000, the Commission determined that revoking
the antidumping and countervailing duty orders on CRCS from Aus-
tralia, Canada, France, Germany, Japan, and Korea would cause the
continuation or recurrence of material injury to U.S. domestic indus-
try within a reasonably foreseeable time. See Certain Carbon Steel
Products From Australia, Belgium, Brazil, Canada, Finland, France,
Germany, Japan, Korea, Mexico, Netherlands, Poland, Romania,
Spain, Sweden, Taiwan, and United Kingdom, 65 Fed. Reg. 75,301
(Dec. 1, 2000) (“Notice of Commission’s Determination”); Certain
Carbon Steel Products From Australia, Belgium, Brazil, Canada,
Finland, France, Germany, Japan, Korea, Mexico, The Netherlands,
Poland, Romania, Spain, Sweden, Taiwan, and the United Kingdom,
USITC Pub. No. 3364. (Nov. 27, 2000) (“Review Determination”). The
French and German producers and exporters of the subject mer-
chandise appealed the Commission’s Review Determination to this
Court. The court in Usinor | remanded and required the Commission
to reexamine its “no discernible adverse impact” findings with re-
spect to French and German imports and to reevaluate its cumula-
tion, likely volume, likely price, and likely impact findings. Familiar-
ity with the decision in Usinor | is presumed.

Presently before the court is the ITC's Remand Determination in
which the Commission affirmed its views and determined that the
revocation of the antidumping and countervailing duty orders on
corrosion-resistant steel from France and Germany would be likely
to lead to the continuation or recurrence of material injury to an in-
dustry in the United States within a reasonably foreseeable time.

The court finds that the ITC has made its Remand Determination
in accordance with law.

11
THE COURT’'S INSTRUCTIONS AND
PARTIES ARGUMENTS

The court instructed the ITC to address the French and German
producers’ evidence “regarding capacity utilization and the impact of
the EU”; “discuss the key issues in its determination”; and “discuss
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its obligations under the Antidumping Agreement vis-a-vis 19 U.S.C.
8 1675a(a)(7) and must fully explain whether its position can be rec-
onciled with, or unavoidably contradicts, the Antidumping Agree-
ment.” Usinor I, Slip Op. 2002—70 at 44—45.

The Plaintiff German Producers argue that the ITC's Remand De-
termination fails to address adequately the court’s concerns as to de-
ficiencies in the ITC's Original Determination; improperly ignores
evidence supporting the German Producers’ position; and does not
direct the court’s attention to sufficient evidence to support a conclu-
sion that revocation of the antidumping orders on corrosion resistant
carbon steel flat products from Germany is likely to have a discern-
ible adverse impact on the domestic industry.

The Plaintiff French Producers argue that the ITC's determination
that the French Producers have the ability to increase exports to the
United States is not supported by substantial evidence; the ITC
again failed to show that there is a ‘likelihood’ to increase exports to
the United States; and the Commission did not follow the court’s in-
structions with regards to the proper treatment of U.S. international
obligations.

The Defendant-Intervenors argue that the ITC correctly executed
the cumulation analysis of French and German imports in accor-
dance with U.S. statute and U.S. international obligations; the Com-
mission’s findings concerning no discernible adverse impact as well
as EU integration are supported by substantial evidence and are in
accordance with the law.

v
STANDARD OF REVIEW

In reviewing final determinations in antidumping duty investiga-
tions, the court will hold unlawful those agency determinations that
are “unsupported by substantial evidence on the record, or otherwise
not in accordance with law.” 19 U.S.C. § 1516a(b)(1)(B)(l) (2000).
Substantial evidence is “such relevant evidence as a reasonable
mind might accept as adequate to support a conclusion.” Consol.
Edison Co. of New York v. NLRB, 305 U.S. 197, 229, 59 S. Ct. 206, 83
L. Ed. 126 (1938); Matsushita Elec. Indus. Co., Ltd. v. United States,
750 F.2d 927, 933 (Fed. Cir. 1984). The court takes into account the
entire record, “including what fairly detracts from the substantiality
of the evidence.” Atlantic Sugar, Ltd. v. United States, 744 F.2d 1556,
1562 (Fed. Cir. 1984). Thus, the court will affirm the agency’s factual
determinations so long as they are reasonable and supported by the
record. Id. In its analysis, the court may not reweigh the evidence or
substitute its own judgment for that of the agency. See Nippon Steel
Corp. v. United States, 301 F. Supp. 2d 1355, 1360 (CIT 2003). The
possibility of drawing two inconsistent conclusions from the evidence
does not prevent an administrative agency’s finding from being sup-
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ported by substantial evidence. Consolo v. Fed. Mar. Comm’n, 383
U.S. 607, 620, 86 S. Ct. 1018, 16 L. Ed. 2d 131 (1966).

In reviewing an agency’s construction of a statute, this court un-
dertakes a two-step analysis established by the Supreme Court in
Chevron U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837,
842-43, 104 S. Ct. 2778, 81 L. Ed. 2d 694 (1984). First, the court
must consider “whether Congress has directly spoken to the precise
guestion at issue.” 1d. at 842. If so, this court and the agency “must
give effect to the unambiguously expressed intent of Congress.” Id.
at 843. If, however, Congress has not spoken directly on the issue,
this court looks at whether the agency’s interpretation “is based on a
permissible construction of the statute.” Id. To survive judicial scru-
tiny, an agency'’s construction need not be the only reasonable inter-
pretation or even the most reasonable interpretation. Zenith Radio
Corp. v. United States, 437 U.S. 443, 450, 98 S. Ct. 2441, 57 L. Ed. 2d
337 (1978). A court must defer to an agency’s reasonable interpreta-
tion of a statute even if the court might have preferred another. Id.
“Deference to an agency's statutory interpretation is at its peak in
the case of a court’s review of Commerce’s interpretation of the anti-
dumping laws.” Koyo Seiko Co. v. United States, 36 F.3d 1565, 1570
(Fed. Cir. 1994); Daewoo Elecs. Co. v. United States, 6 F.3d 1511,
1516 (Fed. Cir. 1993), cert. denied, 114 S. Ct. 2672 (1994).

Vv
ANALYSIS

A
The Commission’s Decision to Cumulate the French and
German Producers’ Subject Imports Is Supported by
Substantial Evidence Because its Findings of Likely
Discernible Adverse Impact Are Supported by Substantial
Evidence and Are In Accordance with Law

The Commission argues that cumulation is discretionary in five-
year reviews. The Commission states that it may exercise its discre-
tion to cumulate only if the reviews are initiated on the same date
and it determines that subject imports are likely to compete with
each other and the U.S. domestic like product.

The ITC cannot cumulate if the subject imports are likely to have
no discernible adverse impact on domestic industry upon revocation.
In this case, the ITC did make a determination of likely discernible
adverse impact by CRCS imports from France and Germany. Fur-
thermore, the ITC found reasonable overlap of competition among
subject imports and the domestic like product and no significant dif-
ferences in conditions of competition among the subject countries.
ITC Remand Results at 3. Thus, the ITC says it cumulated imports
from Australia, Canada, France, Germany, Japan, and Korea. The
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Defendant-Intervenors argue support the Commission’s findings re-
garding cumulation and claim that they are supported by substan-
tial evidence.

The ITC’s Sunset Review Procedures

The ITC is required to conduct sunset reviews every five years af-
ter the publication of an antidumping duty order or a previous sun-
set review. See 19 U.S.C. § 1675(c)(1); Ugine-Savoie Imphy v. United
States, 248 F. Supp. 2d 1208, 1210 (CIT 2002). In sunset reviews, the
ITC “shall determine whether revocation of an order ... would be
likely to lead to continuation or recurrence of material injury within
a reasonably foreseeable time.” 19 U.S.C. § 1675a(a)(1); Usinor
Industeel, S.A. v. United States, Slip Op. 2003-118 at 4, 2003 Ct.
Int'l. Trade LEXIS 116 (Sept. 8, 2003). In making its material injury
determination, the ITC, in its discretion,

may cumulatively assess the volume and effect of imports of the
subject merchandise from all countries with respect to which
reviews under section 751(b) or (c) were initiated on the same
day, if such imports would be likely to compete with each other
and with domestic like products in the United States market.

19 U.S.C. § 1675a(a)(7); Nippon Steel Corp. v. United States, 301 F.
Supp. 2d 1355, 1360 (CIT 2003); see also Eveready Battery Co. v.
United States, 77 F. Supp. 2d 1327, 1331 (CIT 1999); Usinor
Industeel, S.A. v. United States, Slip Op. 2002—-39 at 10, 2002 CIT
LEXIS 41 (Apr. 29, 2002).

The ITC, however, “shall not cumulatively assess the volume and
effects of imports of the subject merchandise in a case in which it de-
termines that such imports are likely to have no discernible adverse
impact on the domestic industry.” 19 U.S.C. § 1675a(a)(7). Thus, the
Commission cannot “cumulate imports from any country if those im-
ports are likely to have no discernible adverse impact on the domes-
tic industry.” Uruguay Round Agreements Act (“URAA”"), Statement
of Administrative Action, accompanying H.R. No. 103-826 at 883
(“SAA").

Although sunset reviews were added to the U.S. trade laws in
1994 by Congress, the ITC exercised discretion with regards to cu-
mulation before it had a statutory basis to do so. Under the Trade
and Tariff Act of 1984, Pub. L. No. 98-573, § 612(a)(2), 98 Stat.
2948, 3033 (Oct. 30, 1984) which first established guidelines for cu-
mulation for the ITC, ITC discretion was extended to the effects of
“imports from various countries that each account individually for a
very small percentage of total market penetration, but when com-
bined may cause material injury.” Neenah Foundry Co. v. United
States, 155 F. Supp. 2d 766, 771 (2001) (quoting H.R. Rep. No. 98—
725, at 37 (1984)). With further Congressional refinement in 1987,
the intent behind cumulation remained the same: “competition from
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unfairly traded imports from several countries simultaneously often
has a hammering effect on the domestic industry [that] may not be
adequately addressed if the impact of the imports are [sic] analyzed
separately on the basis of their country of origin.” Id. at 772 (quoting
H.R. Rep. No. 100-40, part 1, at 130 (1987)). The URAA cited cumu-
lation as a “critical component of U.S. antidumping and countervail-
ing duty law,” stating that “domestic industry can be injured by a
particular volume of imports and their effects regardless of whether
those imports came from one source or many sources.” Id. at 772
(quoting H.R. Doc No. 103-316, vol. I, at 847 (1994)). In Neenah
Foundry, the court held that the underlying purpose of cumulation
thus did not change in the URAA, that the policy reasons (that cu-
mulating small amounts of imports that collectively can hurt domes-
tic industry) remain, allowing the ITC discretion as to what it cumu-
lates. Id. at 772-73.

To ensure that the no discernible adverse impact provision is satis-
fied, the ITC normally considers the “likely volume of the subject im-
ports and the likely impact of those imports on the domestic industry
within a reasonably foreseeable time.” Usinor Industeel, S.A. v.
United States, Slip Op. 2002-39 at 11-12, 2002 Ct. Intl. Trade
LEXIS 41 (April 29, 2002). The ITC must then also find that a “rea-
sonable overlap of competition” exists between imports from differ-
ent countries. Id. at 10-11 (citing Wieland Werke, AG v. United
States, 13 CIT 561, 563 (1989)). Generally, the ITC needs to consider
whether the similarities in the conditions of competition would pre-
vail if the findings and orders are revoked. Id. at 11 (citing Certain
Steel Wire Rope from Japan, Korea, and Mexico, USITC Pub. 3259,
INV. Nos. 731-TA-547, at 11 (Dec. 1999) (five-year review)). Usinor |
held that the ITC's determination with regards to the conditions of
competition was supported by substantial evidence.

1
The Commission Applied the “No Discernible Adverse
Impact” Standard In Accordance with the Statute

The Court requested the ITC upon remand to articulate the “no
discernible adverse impact” standard in five year reviews and the
standard’s consistency with the General Agreement on Tariffs and
Trade 1994 (“GATT 1994 ") and the Agreement on Implementation of
Article VI of GATT 1994 (“AD Agreement”). Usinor 1, Slip Op.
2002-70 at 45.

The Commission’s Finding that A Strict Quantitative
Negligibility Analysis Is Not Required under U.S. Statute in
Five-year Reviews Is Supported by Applicable Law

The Commission says that a strict quantitative negligibility analy-
sis is not required or permitted under U.S. law for five-year reviews.
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First, the ITC argues that, from a plain language standpoint, the
structure of 19 U.S.C. § 1677(24) (2002)* which defines “negligible”
applies the term to original antidumping and countervailing duty in-
vestigations under 19 U.S.C. 88 1671 & 1673 (2002), but does not re-
fer to five-year reviews under 19 U.S.C. 8 1675(c). ITC Remand Re-
sults at 5; Response of Defendant United States International Trade
Commission to Plaintiffs Comments on Remand Determination
(“Defendant’s Response™) at 2—3. Second, while the statute gives no
guidance as to what the ITC needs to consider to fulfill the “no dis-
cernible adverse impact” standard, the Commission argues that 19
U.S.C. § 1675a (a)(7) makes contingent the cumulation prohibition
in five year reviews on a determination that the imports are likely to
have “no discernible adverse impact” on domestic industry. Neither
the URAA SAA nor any Congressional documents definitively define
“no discernible adverse impact” as a strict negligibility test; instead,
it is more of a general standard.® ITC Remand Results at 7-8.

The German Producers state that they do not challenge the ITC's
conclusion that a strict quantitative negligibility test is not required
for five-year reviews under U.S. statute and that the “no discernible
adverse impact” standard does not equate to a strict numerical test.
Comments of German Producers at 2, n. 6.

This court in Usinor 1, Slip Op. 2002-70 at 11 stated that neither
19 U.S.C. § 1675a(a)(7) nor the URAA, Pub. L. No. 103-465,
§ 220(a), 108 Stat. 4809, 4858 (1994) provided guidelines or specific
numeric boundaries for defining “no discernible adverse impact.”
Furthermore, the Senate Report No. 103-412 at 51 (1994) concern-
ing the URAA states that

[tlhe Committee believes that it is appropriate to preclude cu-
mulation where imports are likely to be negligible. However,
the Committee does not believe that it is appropriate to adopt a
strict numerical test for determining negligibility because of
the extraordinary difficulty in projecting import volumes into

4(A) In general.

(1) Less than 3 percent. Except as provided in clauses (ii) and (iv), imports from a coun-
try of merchandise corresponding to a domestic like product identified by the Commis-
sion are “negligible” if such imports account for less than 3 percent of the volume of all
such merchandise imported into the United States in the most recent 12-month period
for which data are available that precedes—

(1) the filing of the petition under section 702(b) or 732(b), or

(1) the initiation of the investigation, if the investigation was initiated under section
702(a) or 732(a).
5The ITC notes that pre-URAA the treatment of negligible imports did not include a nu-
merical criteria, but instead involved the consideration of factors such as market share, the
general frequency of sales transactions, and price sensitivity of the domestic market. See
ITC Remand Results at 8; 19 U.S.C. § 1677(7)(c)(v) (1994); Neenah Foundry, 155 F.
Supp.2d at 766.
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the future with precision. Accordingly, the Committee believes
that the “no discernible adverse impact”’ standard is appropri-
ate in sunset reviews.

While the court has found no indication of a particular negligibility
requirement in the U.S. statute, the Commission’s argument that a
negligibility analysis is “not permitted,” not just “not required,” by
law is overly broad. The URAA legislative history language referred
to above states that the ITC must consider closely situations in
which the level of imports is minuscule, even though it rejects an ex-
plicit quantitative test. The Commission’s determination that U.S.
law does not require a negligibility analysis is thus supported by
substantial authority and persuasive reasoning.

The ITC’s Assertion that the No Discernible Adverse Impact
Standard Applied without a Numerical Negligibility
Standard Is Consistent with the WTO Antidumping

Agreement

The ITC argues that the issue before the Court is whether its ac-
tions are consistent with U.S. law. It asserts that the URAA is not
self-executing and that 19 U.S.C. § 3512(a) states that U.S. domes-
tic law prevails in event of conflict with the World Trade Organiza-
tion (“WTQO”) Agreements. While conceding that judicial precedent is
mixed because some courts have applied a Chevron analysis to ana-
lyze the reasonableness of the agency’s interpretation of U.S. inter-
national obligations and other courts have applied the Charming
Betsy® standard, the Commission says it is unbound by these prece-
dents because the statutory language at issue is facially clear.

Alternately, the ITC argues that, if the court reaches the issue of
its interpretation of the consistency of U.S. statute and the WTO AD
Agreement, neither the U.S. statute nor the WTO AD Agreement,
specifically Articles 3.37, 5.8%, and 11°, require a quantitative negli-

6Murray v. Schooner Charming Betsy, 6 U.S. 64, 188, 2 Cranch 64, 2 L. Ed. 208 (1804).
The Charming Betsy case states that “[i]t has also been observed that an act of Congress
ought never to be construed to violate the law of nations if any other possible construction
remains.” See also Federal-Mogul Corp. V. United States, 63 F. 3d 1572, 1581 (Fed. Cir.
1995); Jane A. Restani & lIra Bloom, Interpreting International Trade Statutes: Is the
Charming Betsy Sinking?, 24 Fordham Int’l L.J. 1533 (2001).

7 Article 3.3 provides:

Where imports of a product from more than one country are simultaneously subject to
antidumping investigations, the investigating authorities may cumulatively assess the
effects of such imports only if they determine that (a) the margin of dumping established
in relation to the imports from each country is more than the de minimis as defined in
paragraph 8 of Article 5 and the volume of imports from each country is not negligible
and (b) a cumulative assessment of the effects of the imports is appropriate in light of the
conditions of competition between the imported products and the conditions of competi-
tion between the imported products and the like domestic product.

8 Article 5.8 provides:
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gibility analysis in five year reviews. In discussing Article 3.3, the
Commission says that the provision only applies to original investi-
gations, not five-year reviews. ITC Remand Results at 17. Further-
more, the Commission claims that Article 11 does not mandate ex-
plicitly or implicitly the strict quantitative requirements of Article
5.8 and that Article 5.8 only applies to original investigations as
well. ITC Remand Results at 18. Apart from the text of the AD
Agreement, the ITC points to the general purpose of five-year re-
views in examining the likely future volume of imports that have
been restrained for the past five years and their likely future impact
on an industry that has been under protection of the remedial order.

An application under paragraph 1 shall be rejected and an investigation shall be termi-
nated promptly as soon as the authorities concerned are satisfied that there is not suffi-
cient evidence of either dumping or of injury to justify proceeding with the case. There
shall be immediate termination in cases where the authorities determine that the mar-
gin of dumping is de minimis, or that the volume of dumped imports, actual or potential,
or the injury, is negligible. The margin of dumping shall be considered to be de minimis if
this margin is less than 2 per cent, expressed as a percentage of the export price. The
volume of dumped imports shall normally be regarded as negligible if the volume of
dumped imports from a particular country is found to account for less than 3 per cent of
imports of the like product in the importing Member, unless countries which individually
account for less than 3 per cent of the imports of the like product in the importing Mem-
ber collectively account for more than 7 per cent of imports of the like product in the im-
porting Member.

9 Article 11, entitled Duration and Review of Anti-Dumping Duties and Price Undertak-
ings, provides:

11.1 An anti-dumping duty shall remain in force only as long as and to the extent neces-
sary to counteract dumping which is causing injury.

11.2 The authorities shall review the need for the continued imposition of the duty,
where warranted, on their own initiative or, provided that a reasonable period of time
has elapsed since the imposition of the definitive anti-dumping duty, upon request by
any interested party which submits positive information substantiating the need for a
review. Interested parties shall have the right to request the authorities to examine
whether the continued imposition of the duty is necessary to offset dumping, whether
the injury would be likely to continue or recur if the duty were removed or varied, or
both. If, as a result of the review under this paragraph, the authorities determine that
the anti-dumping duty is no longer warranted, it shall be terminated immediately.

11.3 Notwithstanding the provisions of paragraphs 1 and 2, any definitive anti-dumping
duty shall be terminated on a date not later than five years from its imposition (or from
the date of the most recent review under paragraph 2 if that review has covered both
dumping and injury, or under this paragraph), unless the authorities determine, in a re-
view initiated before that date on their own initiative or upon a duly substantiated re-
quest made by or on behalf of the domestic industry within a reasonable period of time
prior to that date, that the expiry of the duty would be likely to lead to continuation or
recurrence of dumping and injury. The duty may remain in force pending the outcome of
such a review.

11.4 The provisions of Article 6 regarding evidence and procedure shall apply to any re-
view carried out under this Article. Any such review shall be carried out expeditiously
and shall normally be concluded within 12 months of the date of initiation of the review.

11.5 The provisions of this Article shall apply mutatis mutandis to price undertakings
accepted under Article 8.

(internal citations omitted).
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ITC Remand Results at 19. The ITC states that

[t]he differences in the nature and practicalities of the two
types of inquiries demonstrate that the requirements for the
two cannot be identical. It would not serve the distinct purpose
of each type of inquiry to impose quantitative negligibility re-
quirements applicable in the original investigation in a five-
year review, which starts from the premise that the volume of
subject imports may have decreased as a result of the anti-
dumping duty order. Similarly, it would appear unlikely that
the negotiators would have required a strict quantitative test
in review proceedings that are inherently predictive and specu-
lative and require the decision-maker to engage in a
counterfactual analysis.

ITC Remand Results at 20. In its Reply Brief, the ITC also discusses
a WTO Appellate Body decision which, overturning a WTO Panel de-
cision, found that “original investigations and sunset reviews are
distinct processes with different purposes” and that the de minimis
standard applied in original investigations did not apply to five-year
sunset reviews. Defendant’s Reply at 5-6 (citing United States —
Countervailing Duties on Certain Corrosion-Resistant Carbon Flat
Steel Products from Germany, WT/DS213/AB/R, AB-2002-4 987,
64—-65 (Nov. 28, 2002) (hereinafter “Corrosion-Resistant Flat Steel
Products from Germany, Report of Appellate Body”)). The ITC also
provided, in a submission to the court on May 24, 2004, prior to oral
argument, the WTO Panel Report in United States — Sunset Review
of Antidumping Duties on Corrosion-Resistant Carbon Flat Steel
Products from Japan, WT/DS244/R (Aug. 14, 2003) (hereinafter
“Sunset Review of Corrosion Resistant Carbon Flat Steel from Japan,
Report of Panel”), and Appellate Body Report in United States — Sun-
set Review of Antidumping Duties on Corrosion-Resistant Carbon
Flat Steel Products from Japan, WT/DS244/AB/R (Dec. 15, 2003)
(hereinafter “Sunset Review of Corrosion Resistant Carbon Flat Steel
from Japan, Report of Appellate Body”), which also support this
proposition.

The French Producers argue that the ITC incorrectly states that
there is mixed judicial precedent on the relationship between U.S.
law and U.S. international obligations. They claim that the Commis-
sion is required to resort to extrinsic authority when a statute is am-
biguous; this, they say, might require a resort to legislative history of
the U.S. statute or even the WTO Agreements which “serve as a kind
of legislative history to the URAA.” Responsive Comments of Plain-
tiffs Usinor, Beautor, Haironville, Sollac Lorraine, and Usinor Steel
Corp. to the Remand Determination of the International Trade Com-
mission (“Comments of French Producers”) at 14. They further state
that Charming Betsy and its progeny of cases require the ITC to in-
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terpret U.S. statutes in conformity with international obligations in
the absent of clear Congressional intent to the contrary. Id. at 14-15.

The German Producers claim that the ITC’s conclusion on this is-
sue is contrary to the Court’s instructions in Usinor | because (1)
this court told the Commission that it could not just stress the pri-
macy of domestic law in event of conflict with international law and
(2) the existence of judicial precedent concerning the relationship be-
tween the AD Agreement and U.S. law. Comments of Plaintiffs Ger-
man Producers of Corrosion Resistant Carbon Steel Flat Products on
the USITC's Remand Determination of September 17, 2002 (“Com-
ments of German Producers”) at 3. They argue that judicial prece-
dent cited by the ITC as well as the court’s decision in Usinor I re-
quire the Commission and court to avoid construing U.S. law to
conflict with U.S. international obligations. Id. at 4. The German
Producers further argue that the AD Agreement “unambiguously”
applies the 3/7% negligibility standard to Five-Year Reviews be-
cause:

(1) Article 11.3 provides that AD Orders ‘shall be terminated’
unless the authorities determine that the ‘expiry of the duty
would be likely to lead to continuation or recurrence of dump-
ing and injury;’ (2) Note 9, Article 3, provides that ‘Under this
Agreement, the term injury, ‘unless otherwise specified . ..
shall be interpreted in accordance with this Article;’ (3) Ar-
ticle 3.3 provides that cumulation is allowed only when ‘the vol-
ume of imports from each country is not negligible; and (4) Ar-
ticle 5.8 defines ‘negligible’ as ‘normally’ meaning ‘less than
3 percent of imports of the like product in the importing Mem-
ber.’

Comments of German Producers at 4 (emphasis in original). They
also cite United States — Countervailing Duties on Certain Corrosion-
Resistant Carbon Steel Flat Products from Germany, WT/DS/213/F,
Report of Panel at 177, para. 8.67 (July 3, 2002) (hereinafter “Corro-
sion Resistant Carbon Steel Flat Products from Germany, Report of
Panel”), which stated that just because countervailing duties are five
years old does not mean that the de minimis standard is suspended.
On this basis, the German Producers argue that the identical ratio-
nale governs the negligibility standard in Sunset Reviews. Com-
ments of German Producers at 4-5.

The Defendant-Intervenors argue that the ITC has properly found
that the plain language of 19 U.S.C. § 1675a(a)(7) bars a quantita-
tive negligibility analysis and U.S. law and the WTO Agreement do
not conflict on this point. Comments of Defendant-Intervenors at 1.
They claim the ITC correctly determined that the quantitative negli-
gibility provisions of the WTO AD Agreement, referred to by the Ger-
man Producers, only apply to original investigations. Comments of
Defendant-Intervenors at 2. The domestic industry states that the
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WTO Panel decision referred to by the German Producers,
Corrosion-Resistant Flat Steel Products from Germany, Report of
Panel, was reversed by the WTO Appellate Body decision mentioned
by the ITC. Comments of Defendant-Intervenors at 5 (citing
Corrosion-Resistant Flat Steel Products from Germany, Report of Ap-
pellate Body, 1187).

In Usinor I, the court ordered that

[o]n remand, the Commission must address these possibilities
as part of its overall duty to administer the antidumping laws
in accordance with its international obligations. The Commis-
sion may ultimately conclude that departing from the Anti-
dumping Agreement’s numerical test is consistent with the An-
tidumping Agreement based upon the *“shall normally”
language. In this event, the Commission must discuss and ex-
plain how and why the numerical test is not applicable in this
instance. In the alternative, the Commission must further dis-
cuss how and why its position is irreconcilable with the Anti-
dumping Agreement and the impact of the SAA on the proper
interpretation of the statute. The Commission may not simply
disregard the Antidumping Agreement by loosely invoking
court decisions that stress the primacy of domestic law where a
conflict with international law arises. Rather, it must first ex-
pressly identify and analyze such a conflict before relying on
those decisions.

Usinor 1, Slip Op. 02-70 at 18.'° Here, the ITC has construed the
U.S. statute and its interpretation of the no discernible adverse im-
pact standard consistently with the WTO AD Agreement.’* The
Commission reasonably argues that the relationship of Articles 3.3,
5.8, and 11 show that a strict quantitative negligibility requirement
is applicable to original investigations and not five-year sunset re-
views. Article 11 which, among other things, concerning the review
of antidumping duties refers to a number of other articles in the AD
Agreement, but never references the negligibility requirements in
Articles 3.3 or 5.8. This seemingly explicit omission is telling; the

1011 addressing “these possibilities,” the Commission is referring to its discussion on the
term “shall normally” in the AD Agreement: “It is possible that this interpretation of “nor-
mally” to mean “generally,” may serve as a model for applying the Antidumping Agreement’s
test for negligibility. However, other than the SAA's handling of the “normally” language in
the home market sales context, the court is unaware of any authority that indicates the
“shall normally” language is permissive, nor did the parties provide such authority. In fact,
the reverse may also be true, such that the Antidumping Agreement’s numerical test for
negligibility is absolute. In this event, the Commission’s position would directly oppose the
Antidumping Agreement.” Usinor I, Slip Op. 02—70 at 17.

11The Charming Betsy doctrine is not applicable here because as construed there is no
inconsistency between the U.S. statute and the WTO Agreement.
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lack of an explicit cross reference suggests that the requirement does
not exist.

The court finds persuasive'? for the proposition that this omission
does not supply a negligibility requirement, the reasoning® of the
WTO Appellate Body decisions in Corrosion-Resistant Flat Steel
Products from Germany, Report of Appellate Body and Sunset Re-
view of Corrosion Resistant Carbon Flat Steel from Japan, Report of
Appellate Body. Although the Corrosion-Resistant Flat Steel Prod-
ucts from Germany concerns subsidies and countervailing duties, Ar-
ticles 11.9* and 21.3'° of the WTO Agreement on Subsidies and

120n the relation of WTO adjudicatory authority to statutory interpretation, see Restani
& Bloom, supra n. 9, at 1544-47.

13 At oral argument, ITC counsel argued that “neither the WTO Agreements nor any re-
ports of either dispute resolution panels or the Appellate Body interpreting the WTO Agree-
ments have any bearing in this litigation.” When the court questioned the ITC regarding
the supplemental opinions and WTO documents it had provided prior to oral argument, in-
cluding inter alia Hyundai Elecs. Co. v. United States, 23 CIT 302 (1999); PAM, S.p.A. V.
United States, 265 F. Supp. 2d 1362 (CIT 2003); Corus Staal BV v. United States, 259 F.
Supp. 2d 1253 (CIT 2003); Timken Co. v. United States, 240 F. Supp. 2d 1228 (CIT 2002),
the ITC said that it was just responding to the “arguments raised by the German respon-
dents” and that it knows “the CIT and the Federal Circuit have in fact looked to both dis-
pute panel reports as well as Appellate Body reports in order to confirm their analysis” and
thus it felt that it was its “obligation to make ... available to the court” such materials.
When the court stated that it appeared that the ITC was citing WTO panel reports as prece-
dent, the ITC said that “to the contrary; that was never our intention. Our view is very
simple that there is absolutely no need to look to either the WTO Agreements or the WTO
decisions.”

The court disagrees. Its opinions may be informed by WTO documents. Hyundai Elecs.
Co., 23 CIT at 312; PAM, S.p.A., 265 F. Supp. 2d at 1372; Corus Staal BV, 259 F. Supp. 2d at
1265; Timken Co., 240 F. Supp. 2d at 1238-1239. While the court understands fully that
WTO Agreements are not self-executing and that WTO Panel and Appellate Body decisions
are not stare decisis in United States’ courts, such authority as well as treatises, law review
articles, and commentaries; indeed any unforeclosed source of valuable analysis, are mat-
ters a court can examine for persuasive rationale. Nothing in the law forecloses it.

14 Article 11.9 provides:

An application under paragraph 1 shall be rejected and an investigation shall be termi-
nated promptly as soon as the authorities concerned are satisfied that there is not suffi-
cient evidence of either subsidization or of injury to justify proceeding with the case.
There shall be immediate termination in cases where the amount of a subsidy is de
minimis, or where the volume of subsidized imports, actual or potential, or the injury, is
negligible. For the purpose of this paragraph, the amount of the subsidy shall be consid-
ered to be de minimis if the subsidy is less than 1 per cent ad valorem.

15 Article 21.3 provides:

Notwithstanding the provisions of paragraphs 1 and 2, any definitive countervailing
duty shall be terminated on a date not later than five years from its imposition (or from
the date of the most recent review under paragraph 2 if that review has covered both
subsidization and injury, or under this paragraph), unless the authorities determine, in a
review initiated before that date on their own initiative or upon a duly substantiated re-
quest made by or on behalf of the domestic industry within a reasonable period of time
prior to that date, that the expiry of the duty would be likely to lead to continuation or
recurrence of subsidization and injury. [Footnote: “When the amount of the countervail-
ing duty is assessed on a retrospective basis, a finding in the most recent assessment
proceeding that no duty is to be levied shall not by itself require the authorities to termi-
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Countervailing Measures (“SCM Agreement”) correspond closely
with Articles 5.8 and 11.3 of the AD Agreement. The WTO Panel had
read the SCM Agreement to include the de minimis requirement in
five-year reviews. The Appellate Body reversed, noting that Article
21.3 does not explicitly mention that the de minimis standard of Ar-
ticle 11.9 be applied to five-year reviews. The Appellate Body further
stated

[w]e have previously observed that the fact that a particular
treaty provision is ‘silent’ on a specific issue ‘must have some
meaning.’ In this case, the lack of any indication, in the text of
Article 21.3, that a de minimis standard must be applied to
sunset reviews serves, at least at first blush, as an indication
that no such requirement exists.

Corrosion-Resistant Flat Steel Products from Germany, Report of Ap-
pellate Body, 165. While the Appellate Body stated that the silence
did not exclude the inclusion of a de minimis requirement through
implication, it found through its analysis of the text of the SCM
Agreement that such a requirement could not be implied for five-
year reviews. Similarly, in Sunset Review of Corrosion Resistant Car-
bon Flat Steel from Japan, Report of Panel, the WTO Panel said that

[o]n its face, Article 11.3 does not provide, either explicitly or by
way of reference, for any de minimis standard in making the
likelihood of continuation or recurrence of dumping determina-
tions in sunset reviews. Therefore, Article 11.3 itself is silent as
to whether the de minimis standard of Article 5.8 (or any other
de minimis standard) is applicable in sunset reviews.

97.67 (internal citations omitted). While the negligibility issue was
not appealed in Sunset Review of Corrosion Resistant Carbon Flat
Steel from Japan, Report of Appellate Body, the Appellate Body does
draw a distinction between the nature of original investigations and
sunset reviews. See Sunset Review of Corrosion Resistant Carbon
Flat Steel from Japan, Report of Appellate Body, 106-07. This
reasoning is persuasive because original investigations and five-year
reviews are distinct in nature and have different purposes: the
former contains a negligibility requirement because it is required to
yield precise results, while the latter is predictive and speculative
which requires a counter-factual analysis.

It, thus, appears that the Commission’s interpretation of U.S. law
as not requiring a strict quantitative negligibility analysis is not in-
consistent with the WTO AD Agreement. The ITC's determination
that U.S. law and the WTO AD Agreement are not in conflict is thus
in accordance with the law.

nate the definitive duty.”] The duty may remain in force pending the outcome of such a
review.
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2
The ITC’s Findings of Likely Discernible Adverse Impact
with Respect to French and German Subject Imports Are
Supported by Substantial Evidence and Are in Accordance
with Law

In Usinor I, this court instructed the ITC to reconsider its no dis-
cernible adverse impact findings regarding subject imports from
France and Germany, particularly its findings of likely volume in-
creases. The court required the Commission to take into account par-
tial year 2000 data on capacity utilization rates for French and Ger-
man CRCS or if the Commission chose not to do so, to explain why.
Further, the court required the ITC to consider the French and Ger-
man Producers’ claims that they would not be able to increase ex-
ports to the U.S. upon revocation of the order because of the high ca-
pacity utilization as well as their commitment to the EU market.

With regards to the likely*® discernible impact standard, there are
no statutory or SAA guideline about what constitutes “no discernible
adverse impact.” Without Congressional guidance, the ITC considers
“likely volume of the subject imports and likely impact of those im-
ports on the domestic industry within a reasonably foreseeable
time.” Usinor Industeel, S.A. v. United States, Slip Op. 2003-118 at
8, 2003 Ct. Int'l Trade LEXIS 116 (Sept. 8, 2003).

16 The court in Usinor I ordered that

[rlesort to dictionary sources Webster’s Dictionary and Black’s Law Dictionary demon-
strates that “likely” is tantamount to “probable,” not merely “possible.” See Webster's
Ninth New Collegiate Dictionary, at 692 (1990); Black’s Law Dictionary (6th ed., 13th re-
print) at 834 (1998). Under the standard articulated in Chevron, the court concludes that
the meaning of the term is clear and terminates its inquiry there.

Certainly, as the SAA says, multiple “likely” outcomes are possible under the statute.
The Commission, however, must demonstrate that its interpretation of the evidence is
one of them. The Commission, relying solely on the above passage in support of its mea-
ger discussion of the Plaintiffs’ evidence, does not demonstrate how its understanding of
the impact and scope of potential future imports are more than one possibility, as op-
posed to one of likelihood, among many. The court remands the matter to the Commis-
sion to determine, in the manner required by law, whether the recurrence or continua-
tion of injury is likely, based on a more complete explanation of its findings.

Usinor I, Slip Op. 2002-70 at 43-44.
The Remand Determination was unclear and confusing:

For purposes of the Commission’s determinations on remand in these reviews, we follow
the Court’s instructions to apply the meaning of “likely” as “probable.” To the extent the
Court used “probable” to impute a higher level of certainty of result than “likely,” we also
apply that standard but only for purposes of this remand, as previously we have found
such a standard to be inconsistent with the statutory scheme as a whole.

ITC Remand Results at 2, n.3. The ITC thus implied that it was, despite the court’s order,
treating the word “likely” as meaning something other than “probable.” The Commission,
however, later stated that it “followed the Court’s instructions by opinion and order dated
July 19, 2002, to apply the meaning of ‘likely’ as ‘probable.” Letter from Marilyn R. Abbot,
Secretary, United States International Trade Commission, to The Honorable Evan J.
Wallach, Judge, United States Court of International Trade (July 9, 2003).
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An adverse impact may be discernible, yet may not cause material
injury because “material injury” is defined as “harm which is not in-
consequential, immaterial or unimportant.” 19 U.S.C. § 1677(7)(A).
“[T]he substantial evidence necessary to support an affirmative ma-
terial injury determination is greater than that necessary to find
there will not likely be no discernible adverse impact from imports of
a particular country.” Id. at 11. Thus, the statutory bar for finding no
discernible adverse impact is lower than that for ascertaining mate-
rial injury. Id.

The ITC once again found that the record evidence did not support
the conclusion that French and German subject imports were likely
to have no discernible adverse impact on the domestic industry if the
orders were revoked. ITC Remand Results at 21. The ITC states that
its no discernible adverse impact analysis centers on the subject im-
ports from each country and the likely impact of those imports on
the domestic industry within a reasonably foreseeable time were the
orders revoked. ITC Remand Results at 20. The ITC says that it in-
terprets the no discernible adverse impact provision to be an excep-
tion to the ITC’s ability to cumulate imports in five-year reviews:

[t]he statute uses the phrase “no discernible adverse impact.”
In other words, the issue is whether imports will have no “no-
ticeable” or “detectable” adverse impact. In applying this stan-
dard, it would be inappropriate to consider whether imports are
likely to have a “significant” adverse impact, which is appropri-
ate for the ultimate analysis of whether the domestic industry
is likely to be materially injured if the order is revoked. The use
of the low “discernible” threshold indicates that Congress did
not intend for the Commission to conduct a complete likely ma-
terial injury analysis, or even an abbreviated one; rather, we
understand the provision as essentially requiring us to identify
those subject countries that are unlikely to present any identifi-
able harm to the domestic industry such that they should be re-
moved from the possibility of being cumulated with other sub-
ject countries.

ITC Remand Results at 21 (emphasis in original).

In the Remand Determination, the ITC has correctly determined
that imports from France and Germany are not likely to have no dis-
cernible adverse impact on the domestic industry were the orders to
be revoked.

a
French Producers

The court in Usinor I, Slip Op. 2002—70 at 22—24, required the ITC
to do a French country-specific analysis, and consider capacity utili-
zation and the partial-year 2000 data in concluding that the likely
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discernible adverse impact test had been met for the French Produc-
ers.

The French industry’s capacity utilization rates for CRCS were [a
percentage] in 1997, [a percentage] in 1998, [a percentage] in 1999,
and [a percentage] in January—March 2000. ITC Remand Results at
24. The ITC discusses the French producers’ inventories which to-
taled [a number] short tons in 1999; combined with [a number] short
tons of unused French production capacity in 1999, French produc-
tion was [a number] short tons equivalent to [a percentage] of U.S.
production and [a percentage] of apparent U.S. consumption in 1999.
ITC Remand Results at 24. The Commission says that the volumes
are particularly significant given that the “applicable standard is
whether subject imports are likely to have no discernible adverse im-
pact.” ITC Remand Determination at 24 (emphasis in original).

Though the ITC concedes that a [a percentage] capacity utilization
is a barrier to increased production, it claims that the French pro-
ducers have presented numbers which are higher than [a percent-
age], meaning that [a percentage] does not equal full production ca-
pacity. Defendant’'s Response at 8. Thus, for example, while the
French Producers did report [a percentage] capacity utilization in
the January—March 2000 period, the difference compared to the
same period in the previous year can be attributed to higher levels of
exports. ITC Remand Results at 25. Thus, while the ITC “considered
the reported level of capacity utilization for the first three months of
2000, [they did] not place decisive weight on partial year data, par-
ticularly in light of the full year trends in French capacity utilization
rates which show a continuing decline.” ITC Remand Results at 25.

The ITC also asserts that the French producers’ ability to main-
tain such a high capacity-utilization is due to its heavy reliance on
its export market. ITC Remand Results at 24; Defendant’s Response
at 8. The ITC supports this claim by stating that a large increase in
imports occurred in 1990-1992, despite the high capacity utilization
rates. ITC Remand Results at 22; Defendant’s Response at 7. After
the order was put in place, imports from France fell dramatically,
but were still existent showing the presence of certain channels of
distribution left open into the U.S. ITC Remand Results at 23; De-
fendant’'s Response at 7. This is despite the fact that the French
corrosion-resistant steel industry is relatively large and modern
with capacity which has doubled from 1992-1999. The ITC claims
that the “French industry is more capable now of participating in the
U.S. market in a meaningful way than it was during the period ex-
amined in the original investigations.” ITC Remand Results at 23—
24,

Additionally, the ITC rejected the French Producers’ arguments
that their current position as a net importer of CRCS demonstrated
their inability to meet even the demands of the French market, find-
ing that the situation reflected a conscious business decision to pur-
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sue export markets at the expense of their domestic market. Defen-
dant’s Response at 8-9. The ITC found market softening, especially
with the slowing of the German auto industry output, in turn having
the possibility of increasing exports to the U.S. and increasing com-
petition within Europe. Overall, the French Producers may have had
difficulty filling orders because of historically high demand, but the
ITC did not believe that the strong demand would continue un-
abated or that the French Producers would be the only ones able to
satisfy the demand. Defendant’s Response at 10.

The ITC found that French imports undersold the domestic like
product in about one-half of the price comparisons. ITC Remand Re-
sults at 23. The ITC states that the data to confirm the assertion
that U.S. prices for the French product were considerably higher
than the domestic like product and thus unlikely to cause increased
imports is unavailable and the recent average unit values (AUVSs)
are not probative given a likely different product mix. ITC Remand
Results at 27. The ITC claims that it would not be surprised if there
was a concentration in higher value products due to the AD/CVD du-
ties and “in the original investigations, there was evidence of under-
selling by the French subject product, which [it found] likely to occur
if the orders were lifted.” ITC Remand Results at 28. Overall, the
ITC noted the

French industry’s substantial production capacity and unused
capacity relative to U.S. production and apparent U.S. con-
sumption, its available inventories, its reliance on exports in-
cluding exports to non-EU countries, the substitutability of the
French product with the domestic like product, and the French
subject producers’ trade patterns during the original investiga-
tions. Based on these facts and in light of the finding in the re-
view determination of the vulnerability of the domestic indus-
try, [the ITC did] not find that the likely subject imports from
France would be likely to have no discernible adverse impact on
domestic industry if the orders were revoked.

ITC Remand Results at 28.

The French Producers state that, since 1993, due to a [a percent-
age] increase in French demand and an [a percentage] increase in
EU demand, they have been operating at above [a percentage] capac-
ity utilization levels. Because they have not been able to keep pace
with the significant growth in demand, the French CRCS'’s inventory
levels have been declining and the Producers have been having diffi-
culty meeting customer orders; France is now a substantial and
growing net importer of CRCS. Comments of French Producers at 4.
The French Producers deemed that in order to deal with the in-
creased EU demand, they purchased Beautor and Haironville, com-
panies which have never sold their products in the U.S. market, and
have divested their sole U.S. facility which processes CRCS. As a re-
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sult, they claim they are the largest CRCS suppliers to the EU mar-
ket at [a percentage] compared with less than that of [a percentage]
in the U.S. market. Comments of French Producers at 5. Further-
more, they claim that supply has tightened as a result of the new EU
recycling laws requiring all the weight of vehicles and appliances
(including that of non-metal components) be recycled will increase
the demand for easily recycled CRCS. This, they claim, has caused a
substantial increase in the percentage of CRCS in European cars
and appliances. Comments of French Producers at 6.

While the French Producers point out that the ITC claimed that
there was an [a percentage] increased in French capacity, they argue
that the ITC failed to consider the [a percentage] increase in EU de-
mand. Comments of French Producers at 7. The French Producers
also claim that the ITC bases its argument of excess capacity solely
on 1999, the only year when the French producers were not operat-
ing at full capacity, and ignored the end of the POR (the first quarter
of 2000) when capacity utilization was over [a percentage]. Com-
ments of French Producers at 7-8. They claim that the ITC also
failed to consider that the French Producers had to request custom-
ers to cancel orders due to overwhelmed capacity and they could not
increase their exports because they were already at full capacity.
Comments of French Producers at 8. Finally, the French Producers
claim that the ITC based its market softening theory on what the
Court labeled as “speculative theories” — unsubstantiated evidence
citing lack of growth (which admittedly was lower, but was still
growth). Comments of French Producers at 8 (citing Usinor I, Slip
Op. 2002-70 at 22-23).

The Defendant-Intervenors support the Commission’s conclusion
that the record does not support the conclusion that French subject
imports are likely to have no discernible adverse impact on domestic
industry if the orders are revoked. They claim that the volume of
French imports increased from [a number] NT in 1990 to [a number]
NT in 1992 even though capacity utilization was at [a percentage] at
the beginning of the period; French imports continued to enter the
U.S. despite the orders; the French Producers are heavily dependent
on export markets with total exports to all countries other than the
U.S. accounting for [a percentage]; and inventory and unused pro-
duction during the POR was equivalent to [a percentage] of U.S. con-
sumption. Comments of Defendant-Intervenors at 6—7. Furthermore,
they claim that the Commission acknowledged rightly that [a per-
centage] capacity utilization might not actually equal [a percentage]
full production capacity. Comments of Defendant-Intervenors at 7.
They argue that the ITC was right to conclude that France was a
significant exporter even though it was a net importer and that the
French producers’s argument that they had to cancel orders due to
overwhelmed capacity was weak as it was outside the POR. Com-
ments of Defendant-Intervenors at 8.
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The court upholds the ITC's determination with regards to the no
discernible adverse impact analysis and the French Producers. Sun-
set reviews are factual, case-by-case determinations and need only
be supported by substantial evidence. See Nippon Steel, 301 F. Supp.
2d at 1360; Matsushita Elec. Indus. Co. v. United States, 750 F.2d
927, 936 (Fed. Cir. 1984).

On remand, the ITC explained that it did a country-specific analy-
sis of the French Producers’ production capacity and unused capac-
ity, inventories, reliance on exports, substitutability with the domes-
tic like product, and the overall French trade patterns during the
original investigation. Additionally, while the French Producers’ ca-
pacity utilization was high, leaving, as the ITC says, limited room
for increasing capacity, the French capacity utilization rates above [a
percentage] in 1997, 1998, and January—March 2000 show that [a
percentage] was not a ceiling. In this context, and in light of the
Commission’s conclusion regarding the “weakened” state of U.S. do-
mestic industry which was upheld by this court in Usinor I, Slip Op.
2002-70 at 33-36, any small increase in capacity that could be
translated into increased exports to the U.S. meets the no discern-
ible adverse impact standard. Such an increase in exports which co-
incided with increased capacity utilization was evidenced in the
Commission’s analysis of the interim 2000 data as compared with
the same period in 1999. See ITC Remand Results at 25.

The ITC has also provided adequate support for its rationale of
why it afforded less weight to the interim 2000 data. The ITC argued
that increased capacity utilization rates in interim 2000 over the
same period in 1999 can be attributed to higher exports in 2000 pe-
riod. Furthermore, this focus on available capacity, says the ITC,
overlooks the French Producers’ export patterns and ability to shift
production to export markets. The Commission can decide to exer-
cise its discretion to weigh evidence from different time periods and
determine which is more probative of threat of injury. Companhia
Paulista De Ferro-Ligas v. United States, 20 CIT 473, 483 (1996); see
Metallverken Nederland B.V. v. United States, 14 CIT 481, 484
(1990). Given the standard of review, the ITC’s conclusion that the
likely subject imports from France would not be likely to have no dis-
cernible adverse impact on domestic industry were the orders to be
revoked is both adequate and supported by substantial evidence.

b
German Producers

With respect to the German Producers, the Court instructed the
ITC on remand to consider the German Producers’ evidence of in-
creased capacity utilization during the latter half of 2000 and their
objections to the argument that their mil