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Decisions of the United States
Court of International Trade

(Slip Op. 02ć07)
NTN BEARING CORP. OF AMERICA, AMERICAN NTN BEARING
MANUFACTURING CORP., NTN CORP., NSK LTD., NSK CORP., KOYO SEIKO
CO., LTD., AND KOYO CORP. OF U.S.A., PLAINTIFFS AND DEFENDANTĆ
INTERVENORS v. UNITED STATES, DEFENDANT, AND TIMKEN CO.,
DEFENDANTĆINTERVENOR AND PLAINTIFF

Consolidated Court No. 98ć01ć00146
Plaintiffs and defendantĆintervenors, NTN Bearing Corporation of America, American
NTN Bearing Manufacturing Corporation and NTN Corporation (collectively NTN"),
NSK Ltd. and NSK Corporation (collectively NSK"), and Koyo Seiko Co., Ltd. and Koyo
Corporation of U.S.A. (collectively Koyo"), move pursuant to USCIT R. 56.2 for judgment
upon the agency record challenging various aspects of the Department of Commerce, InĆ
ternational Trade Administration's (Commerce") final determination, entitled Final
Results of Antidumping Duty Administrative Reviews of Tapered Roller Bearings and
Parts Thereof, Finished and Unfinished, From Japan, and Tapered Roller Bearings, Four
Inches or Less in Outside Diameter, and Components Thereof, From Japan (Final ReĆ
sults"), 63 Fed. Reg. 2558 (Jan. 15, 1998), as amended, Amended Final Results of AntiĆ
dumping Duty Administrative Reviews of Tapered Roller Bearings and Parts Thereof,
Finished and Unfinished, From Japan, and Tapered Roller Bearings, Four Inches or Less
in Outside Diameter, and Components Thereof, From Japan (Amended Final Results"),
63 Fed. Reg. 13,391 (Mar. 19, 1998). DefendantĆintervenor and plaintiff, The Timken
Company (Timken"), also moves pursuant to USCIT R. 56.2 for judgment upon the
agency record challenging certain determinations of Commerce's Final Results.
Specifically, NTN contends that Commerce unlawfully: (1) conducted a duty absorption
inquiry under 19 U.S.C. §Ă1675(a)(4) (1994) for the 1976 antidumping duty order; (2) deĆ
nied a priceĆbased level of trade (LOT") adjustment for NTN's constructed export price
(CEP") sales; (3) rejected NTN's allocation of United States and home market selling exĆ
penses on an LOTĆspecific basis; (4) refused to calculate CEP profit on an LOTĆspecific baĆ
sis; (5) included export price (EP") sales in the calculation of CEP profit; (6) recalculated
NTN's credit expenses on a transactionĆspecific basis; (7) denied a downward adjustment
to NTN's reported United States indirect selling expenses for imputed interests incurred
in financing cash deposits for antidumping duties; (8) adjusted NTN's cost of production
(COP") and constructed value (CV") for affiliated party inputs; (9) applied a 99.5% test
to determine whether sales to NTN's affiliated parties were made at arm's length; (10)
doubleĆcounted NTN's depreciation of idle equipment; (11) included NTN's zeroĆpriced
United States transactions in the margin calculations and failed to exclude NTN's sample
sales and other sales from its margin calculation; and (12) used facts available to adjust
NTN's reported billing adjustment.
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NSK contends that Commerce unlawfully: (1) conducted a duty absorption inquiry unĆ
der 19 U.S.C. §Ă1675(a)(4) for the 1976 and 1987 antidumping duty orders; (2) used NSK's
affiliated supplier cost data to run its model match methodology under 19 U.S.C.
§Ă1677(16) (1994), to calculate the difmer adjustment under 19 U.S.C. §Ă1677b(a)(6)
(1994) and to recalculate NSK's reported U.S. inventory carrying costs (ICC") prior to
deducting this expense from CEP pursuant to 19 U.S.C. §Ă1677a(d) (1994); and (3) denied a
partial LOT adjustment.
Koyo contends that Commerce unlawfully: (1) conducted a duty absorption inquiry unĆ
der 19 U.S.C. §Ă1675(a)(4) for the 1976 and 1987 antidumping duty orders; (2) applied adĆ
verse facts available to Koyo's sales of further manufactured tapered roller bearings
(TRBs"); (3) used entered value to calculate the assessment rate under 19 C.F.R.
§Ă351.212(b) (1998); and (4) treated Koyo's imported forged rings as inĆscope merchandise
subject to the TRB antidumping duty order.
Timken contends that Commerce unlawfully: (1) applied adverse facts available to
Koyo's entered value; (2) failed to adjust CEP for indirect selling expenses reported by
NTN, NSK and Koyo; (3) permitted NTN to exclude certain warehousing expenses attribĆ
utable to nonĆscope merchandise from its reported United States indirect selling exĆ
penses; (4) accepted Koyo's home market support rebates; (5) accepted Koyo's home
market billing adjustment two"; (6) accepted NSK's home market lumpĆsum rebates;
and (7) accepted Koyo's home market average shortĆterm interest rate.
Held: NTN's 56.2 motion is granted in part and denied in part. NSK's 56.2 motion is
granted in part and denied in part. Koyo's 56.2 motion is granted in part and denied in
part. Timken's 56.2 motion is denied. This case is remanded to Commerce to: (1) annul all
findings and conclusions made pursuant to the dutyĆabsorption inquiry conducted for the
subject review in accordance with this opinion; and (2) exclude any transactions that were
not supported by consideration from NTN's United States sales database and to adjust the
dumping margins accordingly.
[NTN's, NSK's and Koyo's 56.2 motions are granted in part and denied in part. TimĆ
ken's 56.2 motion is denied. Case remanded.]
(Dated January 24, 2002)
Barnes, Richardson & Colburn (Donald J. Unger, Kazumune V. Kano, David G. Forgue
and Clarice K. M. McCauley) for NTN.
Lipstein, Jaffe & Lawson, L.L.P. (Robert A. Lipstein, Matthew P. Jaffe and Grace W.
Lawson) for NSK.
Powell, Goldstein, Frazer & Murphy LLP (Peter O. Suchman, Neil R. Ellis, Elizabeth C.
Hafner and Ronald E. Minsk) for Koyo.
Robert D. McCallum, Jr., Assistant Attorney General; David M. Cohen, Director, ComĆ
mercial Litigation Branch, Civil Division, United States Department of Justice (Velta A.
Melnbrencis, Assistant Director, and Michele D. Lynch); of counsel: Joan L. Mackenzie and
Barbara Campbell Potter, Office of the Chief Counsel for Import Administration, United
States Department of Commerce, for the United States.
Stewart and Stewart (Terence P. Stewart, William A. Fennell and Patrick J. McDonough)
for Timken.

OPINION
TSOUCALAS, Senior Judge: Plaintiffs and defendantĆintervenors, NTN
Bearing Corporation of America, American NTN Bearing ManufacturĆ
ing Corporation and NTN Corporation (collectively NTN"), NSK Ltd.
and NSK Corporation (collectively NSK"), and Koyo Seiko Co., Ltd.
and Koyo Corporation of U.S.A. (collectively Koyo"), move pursuant to
USCIT R. 56.2 for judgment upon the agency record challenging various
aspects of the Department of Commerce, International Trade AdminisĆ
tration's (Commerce") final determination, entitled Final Results of
Antidumping Duty Administrative Reviews of Tapered Roller Bearings
and Parts Thereof, Finished and Unfinished, From Japan, and Tapered
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Roller Bearings, Four Inches or Less in Outside Diameter, and CompoĆ
nents Thereof, From Japan (Final Results"), 63 Fed. Reg. 2558 (Jan. 15,
1998), as amended, Amended Final Results of Antidumping Duty AdĆ
ministrative Reviews of Tapered Roller Bearings and Parts Thereof,
Finished and Unfinished, From Japan, and Tapered Roller Bearings,
Four Inches or Less in Outside Diameter, and Components Thereof,
From Japan (Amended Final Results"), 63 Fed. Reg. 13,391 (Mar. 19,
1998). DefendantĆintervenor and plaintiff, The Timken Company
(Timken"), also moves pursuant to USCIT R. 56.2 for judgment upon
the agency record challenging certain determinations of Commerce's
Final Results.
Specifically, NTN contends that Commerce unlawfully: (1) conducted
a duty absorption inquiry under 19 U.S.C. §Ă1675(a)(4) (1994) for the
1976 antidumping duty order; (2) denied a priceĆbased level of trade
(LOT") adjustment for NTN's constructed export price (CEP") sales;
(3) rejected NTN's allocation of United States and home market selling
expenses on an LOTĆspecific basis; (4) refused to calculate CEP profit on
an LOTĆspecific basis; (5) included export price (EP") sales in the calĆ
culation of CEP profit; (6) recalculated NTN's credit expenses on a
transactionĆspecific basis; (7) denied a downward adjustment to NTN's
reported United States indirect selling expenses for imputed interests
incurred in financing cash deposits for antidumping duties; (8) adjusted
NTN's cost of production (COP") and constructed value (CV") for afĆ
filiated party inputs; (9) applied a 99.5% test to determine whether sales
to NTN's affiliated parties were made at arm's length; (10) doubleĆ
counted NTN's depreciation of idle equipment; (11) included its zeroĆ
priced United States transactions in the margin calculations and failed
to exclude NTN's sample sales and other sales from its margin calculaĆ
tion; and (12) used facts available to adjust NTN's reported billing adĆ
justment.
NSK contends that Commerce unlawfully: (1) conducted a duty abĆ
sorption inquiry under 19 U.S.C. §Ă1675(a)(4) for the 1976 and 1987 anĆ
tidumping duty orders; (2) used NSK's affiliated supplier cost data to
run its model match methodology under 19 U.S.C. §Ă1677(16) (1994), to
calculate the difmer adjustment under 19 U.S.C. §Ă1677b(a)(6) (1994)
and to recalculate NSK's reported U.S. inventory carrying costs (ICC")
prior to deducting this expense from CEP pursuant to 19 U.S.C.
§Ă1677a(d) (1994); and (3) denied a partial LOT adjustment.
Koyo contends that Commerce unlawfully: (1) conducted a duty abĆ
sorption inquiry under 19 U.S.C. §Ă1675(a)(4) for the 1976 and 1987 anĆ
tidumping duty orders; (2) applied adverse facts available to Koyo's
sales of further manufactured tapered roller bearings (TRBs");
(3) used entered value to calculate the assessment rate under 19 C.F.R.
§Ă351.212(b) (1998); and (4) treated Koyo's imported forged rings as inĆ
scope merchandise subject to the TRB antidumping duty order.
Timken contends that Commerce unlawfully: (1) applied adverse
facts available to Koyo's entered value; (2) failed to adjust CEP for indiĆ
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rect selling expenses reported by NTN, NSK and Koyo; (3) permitted
NTN to exclude certain warehousing expenses attributable to nonĆ
scope merchandise from its reported United States indirect selling exĆ
penses; (4) accepted Koyo's home market support rebates; (5) accepted
Koyo's home market billing adjustment two"; (6) accepted NSK's
home market lumpĆsum rebates; and (7) accepted Koyo's home market
average shortĆterm interest rate.
BACKGROUND
This case concerns the 1976 and 1987 antidumping duty orders on
TRBs from Japan for the period of review (POR") covering October 1,
1995, through September 30, 1996. On September 9, 1997, Commerce
published the preliminary results of administrative reviews of the 1976
and 1987 antidumping duty orders. See Preliminary Results of AntiĆ
dumping Duty Administrative Reviews of Tapered Roller Bearings and
Parts Thereof, Finished and Unfinished, From Japan, and Tapered
Roller Bearings, Four Inches or Less in Outside Diameter, and CompoĆ
nents Thereof, From Japan, (Preliminary Results") 62 Fed. Reg.
47,452. Commerce published the Final Results on January 15, 1998, see
63 Fed. Reg. at 2558, and the Amended Final Results on March 19, 1998,
see 63 Fed. Reg. 13,391.1
JURISDICTION
The Court has jurisdiction over this matter pursuant to 19 U.S.C.
§Ă1516a(a) (1994) and 28 U.S.C. §Ă1581(c) (1994).
STANDARD OF REVIEW
The Court will uphold Commerce's final determination in an antiĆ
dumping administrative review unless it is unsupported by substantial
evidence on the record, or otherwise not in accordance with law." 19
U.S.C. §Ă1516a(b)(1)(B)(i) (1994); see NTN Bearing Corp. of Am. v.
United States (NTN Bearing"), 24 CIT ____, ____, 104 F. Supp. 2d 110,
115ć16 (2000) (detailing Court's standard of review for antidumping
proceedings).
DISCUSSION
I. Commerce's Duty Absorption Inquiry
A. Background
Title 19, United States Code, §Ă1675(a)(4) provides that during an adĆ
ministrative review initiated two or four years after the publication of
an antidumping duty order, Commerce, if requested by a domestic interĆ
ested party, shall determine whether antidumping duties have been abĆ
sorbed by a foreign producer or exporter subject to the order if the
subject merchandise is sold in the United States through an importer
who is affiliated with such foreign producer or exporter." Section
1 Since the administrative reviews at issue were initiated after December 31, 1994, the applicable law is the antiĆ
dumping statute as amended by the Uruguay Round Agreements Act (URAA"), Pub. L. No. 103ć465, 108 Stat. 4809
(1994) (effective January 1, 1995). See Torrington Co. v. United States, 68 F.3d 1347, 1352 (Fed. Cir. 1995) (citing URAA
§Ă291(a)(2), (b) (noting effective date of URAA amendments)).
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1675(a)(4) further provides that Commerce shall notify the InternationĆ
al Trade Commission (ITC") of its findings regarding such duty abĆ
sorption for the ITC to consider in conducting a fiveĆyear (sunset")
review under 19 U.S.C. §Ă1675(c) (1994), and the ITC will take such findĆ
ings into account in determining whether material injury is likely to
continue or recur if an order were revoked under §Ă1675(c). See 19 U.S.C.
§Ă1675a(a)(1)(D) (1994).
On December 11, 1996, Timken requested Commerce to conduct a
duty absorption inquiry pursuant to §Ă1675(a)(4) with respect to various
respondents, including NTN, NSK and Koyo, to ascertain whether antiĆ
dumping duties had been absorbed during the administrative reviews of
the 1976 and 1987 antidumping duty orders. See Final Results, 63 Fed.
Reg. at 2558.
In the Final Results, Commerce found that duty absorption had ocĆ
curred for the POR. See id. at 2559. In asserting authority to conduct a
duty absorption inquiry under §Ă1675(a)(4), Commerce first explained
that for transition orders," as defined in 19 U.S.C. §Ă1675(c)(6)(C) (anĆ
tidumping duty orders, inter alia, orders issued on or after January 1,
1995), regulation 19 C.F.R. §Ă351.213(j) (1998) provides that Commerce
will make a dutyĆabsorption determination, if requested, for any adĆ
ministrative review initiated in 1996 or 1998." Final Results, 63 Fed.
Reg. at 2558. Commerce concluded that: (1) because the antidumping
duty orders on TRBs in this case have been in effect since 1976 and
1987, respectively, the orders are transition orders pursuant to
§Ă1675(c)(6)(C); and (2) since these reviews were initiated in 1996 and a
request was made, Commerce had the authority to make duty absorpĆ
tion inquiries for the administrative reviews of the 1976 and 1987 antiĆ
dumping duty orders. See id. at 2558ć59.
B. Contentions of the Parties
NTN, NSK and Koyo contend that Commerce lacked authority under
§Ă1675(a)(4) to conduct a duty absorption inquiry for the POR of the outĆ
standing 1976 and 1987 antidumping duty orders.2 See NTN's Mem.
Supp. Mot. J. Agency R. (NTN's Mem.") at 27ć32; NTN's Reply Br. Jan.
22, 1999 Resp. Brs. United States and Timken (NTN's Reply") at 2;
NSK's Mem. P. & A. Supp. Mot. J. Agency R. (NSK's Mem.") at
12ć16; NSK's Reply Mem. Supp. Mot. J. Agency R. (NSK's Reply")
at 6ć8; Koyo's Mem. P. & A. Supp. Mot. J. Agency R. (Koyo's Mem.") at
9ć14; Koyo's Reply Br. Supp. Mot. J. Agency R. (Koyo's Reply") at 2ć18.
In the alternative, the parties assert that even if Commerce possessed
the authority to conduct such an inquiry, Commerce's methodology for
determining duty absorption was contrary to law and, accordingly, the
case should be remanded to Commerce to annul its duty absorption findĆ
ings and conclusions. See NTN's Mem. at 32ć36; NSK's Mem. at 12ć16;
Koyo's Mem. at 15ć16; Koyo's Reply at 16ć18.
2 The Court assumes that NTN only contests the POR of the 1976 antidumping duty order because that is the only
POR that is mentioned in its brief and for which Commerce determined that duty absorption had occurred. See Final
Results, 63 Fed. Reg. 2559; NTN's Mem. Supp. Mot. J. Agency R. (NTN's Mem.) at 27ć28.
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Commerce argues that it: (1) properly construed §Ă1675 subsections
(a)(4) and (c) as authorizing it to make a duty absorption inquiry for anĆ
tidumping duty orders that were issued and published prior to January
1, 1995; and (2) devised and applied a reasonable methodology for deterĆ
mining duty absorption. See Def.'s Mem. Opp'n Pls.' Mots. J. Agency R.
(Def.'s Mem.") at 13ć31. Timken supports Commerce's contentions.
See Timken's Resp. Pls.' Mots. J. Agency R. (Timken's Resp.") at
34ć47.
C. Analysis
In SKF USA Inc. v. United States (SKF USA Inc."), 24 CIT ____, 94 F.
Supp. 2d 1351 (2000), this Court determined that Commerce lacked
statutory authority under §Ă1675(a)(4) to conduct a duty absorption inĆ
quiry for antidumping duty orders issued prior to the January 1, 1995
effective date of the URAA. See id. 24 CIT at ____, 94 F. Supp. 2d at
1357ć59. The Court noted that Congress expressly prescribed in the
URAA that §Ă1675(a)(4) must be applied prospectively on or after JanĆ
uary 1, 1995 for 19 U.S.C. §Ă1675 reviews." Id. 24 CIT at ____, 94 F. Supp.
2d at 1359 (citing §Ă291 of the URAA).
Because Commerce's duty absorption inquiry, its methodology and
the parties' arguments are practically identical to those presented in
SKF USA Inc., the Court adheres to its reasoning in SKF USA Inc. The
statutory scheme clearly provides that the inquiry must occur in the secĆ
ond or fourth administrative review after the publication of the antiĆ
dumping duty order, not in any other review, and upon the request of a
domestic interested party. Accordingly, the Court finds that Commerce
did not have statutory authority to undertake a duty absorption invesĆ
tigation for the antidumping duty orders in dispute here. The Court reĆ
mands this case to Commerce with instructions to annul all findings and
conclusions made pursuant to the duty absorption inquiry conducted
for the subject review in accordance with this opinion.
II. Denial of PriceĆBased LOT Adjustment for CEP Sales
NTN contends that Commerce improperly denied a priceĆbased LOT
adjustment for CEP sales made in the United States market at an LOT
different from the home market sales.3 See NTN's Mem. at 37ć39;
NTN's Reply at 3. In particular, NTN argues, inter alia, that Commerce
incorrectly determined NTN's CEP LOT because Commerce failed to
use the sale to the first unaffiliated purchaser in the United States to
determine NTN's CEP LOT. See NTN's Mem. at 38; NTN's Reply at 4.
NTN requests that the Court remand the LOT issue to Commerce to
grant NTN a priceĆbased LOT adjustment for its CEP sales. See NTN's
Mem. at 39; NTN's Reply at 4.
Commerce, in turn, argues that it properly determined the LOT for
NTN's CEP sales based upon the CEP. See Def.'s Mem. at 37. Commerce
deducted expenses and profit from the price to the first unaffiliated
3 For a complete discussion of background information and the statutory provisions at issue, the reader is referred to
this Court's decision in NTN Bearing, 24 CIT at ____, 104 F. Supp. 2d at 125ć128.
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purchaser in the United States pursuant to §Ă1677a(d) since
§Ă1677b(a)(7)(A) (1994) provides for an LOT adjustment and requires
Commerce to compare normal value (NV") to CEP rather than to the
unadjusted starting price of CEP. See id. (citing Final Results, 63 Fed.
Reg. at 2577). Commerce points out that CEP is defined in §Ă1677a(b)
(1994) as the price to the unaffiliated purchaser in the United States as
adjusted" under §Ă1677a(d). Def.'s Mem. at 40. According to Commerce,
the adjusted CEP price is to be compared to prices in the home market
based on the same LOT whenever it is practicable; when it is not practiĆ
cable and the LOT difference affects price comparability, Commerce
makes an LOT adjustment. See id. at 34, 36. Commerce makes a CEP
offset when Commerce is not able to quantify price differences between
the CEP LOT and the LOT of the comparison sales, and if NV is estabĆ
lished at a more advanced state of distribution than the CEP LOT. See
id. at 36.
Therefore, Commerce claims that it properly denied an LOT adjustĆ
ment for NTN's CEP sales because NTN did not have a homeĆmarket
LOT equivalent to the CEP LOT, making it impossible for Commerce to
quantify the difference in price between the CEP LOT and the home
market LOT. See id. Because the home market LOT was at a more adĆ
vanced stage of distribution than the CEP LOT, Commerce made a CEP
offset pursuant to 19 U.S.C. §Ă1677b(a)(7)(B). See id.
Timken generally agrees with Commerce's positions. See Timken's
Resp. at 67ć69.
In Micron Tech., Inc. v. United States (Micron"), 243 F.3d 1301 (Fed.
Cir. 2001), the Court of Appeals for the Federal Circuit (CAFC") held
that the plain text of the antidumping statute and the Statement of AdĆ
ministrative Action (SAA")4 require Commerce to deduct the expenses
enumerated under §Ă1677a(d) before making the LOT comparison.5 The
court examined §Ă1677b(a)(1)(B)(i) (1994), which provides that ComĆ
merce must establish NV to the extent practicable, at the same level of
trade as the export price or [CEP]," and §Ă1677a(b), which defines CEP
as the price at which the subject merchandise is first sold (or agreed to
be sold) in the United States *Ă*Ă* as adjusted under subsections (c) and
(d) of this section." (Emphasis supplied). The court concluded that, [as]
[r]ead together, these two provisions show that Commerce is required to
deduct the subsection (d) expenses from the starting price in the United
States before making the level of trade comparison." Micron, 243 F.3d at
1315. The court further stated that this conclusion is mandated by the
SAA, which states that `to the extent practicable, [Commerce should]
4 The SAA represents an authoritative expression by the Administration concerning its views regarding the interĆ
pretation and application of the Uruguay Round agreements." H.R. Doc. 103ć316, at 656 (1994), reprinted in 1994
U.S.C.C.A.N. 4040. It is the expectation of the Congress that future Administrations will observe and apply the interĆ
pretations and commitments set out in this Statement." Id.; see also 19 U.S.C. §Ă3512(d) (1994) (The statement of
administrative action approved by the Congress *Ă*Ă* shall be regarded as an authoritative expression by the United
States concerning the interpretation and application of the Uruguay Round Agreements and this Act in any judicial
proceeding in which a question arises concerning such interpretation or application").
5 The CAFC's decision effectively overturned the Court of International Trade's determination with respect to this
issue in Borden, Inc. v. United States (Borden"), 22 CIT 233, 4 F. Supp. 2d 1221 (1998), rev'd 2001 WL 312232 (Fed. Cir.
Mar. 12, 2001), a case discussed by the parties in the instant matter.
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establish normal value based on home market (or third country) sales at
the same level of trade as the constructed export price or the starting
price for the export price.'" Id. (citing SAA at 829).
Thus, the Court finds that Commerce properly made §Ă1677a(d) adĆ
justments to NTN's starting price in order to arrive at CEP and make its
LOT determination. The Court also finds that Commerce's decision to
deny NTN an LOT adjustment is supported by substantial evidence.
Section 1677b(a)(7)(A) permits Commerce to make an LOT adjustment
if the difference in level of trade *Ă*Ă* involves the performance of difĆ
ferent selling activities[] and *Ă*Ă* is demonstrated to affect price comĆ
parability, based on a pattern of consistent price differences between
sales at different levels of trade in the country in which normal value is
determined." With respect to CEP sales, Commerce found that the same
LOT as that of the CEP for merchandise under review did not exist for
any respondent in the home market; therefore, Commerce was unable
to determine whether there was a pattern of consistent price differĆ
ences between the LOTs based upon the respondent's home market
sales of merchandise under review." See Def.'s Mem. at 36.
Commerce recognized that the SAA provides alternative methods for
calculating LOT adjustments, but it determined that it would have
been inappropriate to apply a LOT adjustment to any respondent." See
id. Consequently, with respect to the CEP sales where Commerce was
unable to quantify an LOT adjustment, Commerce, in accordance with
§Ă1677b(a)(7)(B) granted a CEP offset to respondents, including NTN,
because the home market sales were at a more advanced LOT than the
sales to the United States. See id. The Court finds that Commerce acted
within the directive of the statute in denying the LOT adjustment and
granting a CEP offset instead. See 19 U.S.C. §Ă1677b(a)(7).
III. Commerce's Reallocation of NTN's Home Market and United States
ąąSelling Expenses Without Regard to LOT
A. Background
In its preliminary calculations, Commerce calculated NTN's United
States and home market selling expenses without regard to LOT. See FiĆ
nal Results, 63 Fed. Reg. at 2579. NTN argued that Commerce should
have relied on NTN's reported United States and home market selling
expenses based on LOT instead of recalculating these selling expenses
without regard to LOT. See id. Timken, in turn, contended that ComĆ
merce should reject NTN's selling expense allocations based on LOT beĆ
cause such allocations bear no relationship to the way in which NTN
incurs the expenses. See id.
Commerce responded that for a majority of the expenses under this
POR, it determined that NTN's methodology for allocating its selling
expenses based on LOTs did not bear any relationship to the manner in
which NTN incurred these United States and homeĆmarket selling exĆ
penses and its methodology led to distorted allocations. See id. ComĆ
merce asserts that in Timken Co. v. United States (Timken I"), 20 CIT
645, 930 F. Supp. 621 (1996), Commerce was to accept NTN's LOTĆspeĆ
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cific allocations and perĆunit LOT expense adjustment amounts only if
NTN's expenses demonstrably varied according to LOT." Id. (citing
Timken I, 20 CIT at 653, 930 F. Supp. at 629). Acting in accordance with
Timken I, Commerce in its remand results did not allow NTN's LOTĆ
specific allocations due to the lack of quantitative and narrative eviĆ
dence on the record demonstrating that the expenses in question
demonstrably varied according to LOT." Final Resutls, 63 Fed. Reg. at
2579. Since Commerce found during this POR that except for certain
United States and home market packing material and packing labor exĆ
penses NTN did not provide quantitative and narrative evidence" that
its selling expenses are attributable to levels of trade, Commerce recalĆ
culated NTN's United States and home market selling expenses withĆ
out regard to LOT.6 See id. at 2579ć80.
B. Contentions of the Parties
NTN contends that Commerce's decision to reallocate NTN's selling
expenses violates Commerce's mandate to administer the antidumping
laws. See NTN's Mem. at 40. NTN notes that Commerce: (1) has acceptĆ
ed NTN's methodology of allocating its selling expenses based on LOT
in previous reviews; and (2) even stated that NTN's detailed and often
complex U.S. expense reporting methodologies result in reasonable alĆ
locations." Id. at 40ć41 (quoting Final Results of Antidumping Duty AdĆ
ministrative Reviews and Revocation in Part of an Antidumping
Finding on Tapered Roller Bearings and Parts Thereof, Finished and
Unfinished, From Japan and Tapered Roller Bearings, Four Inches or
Less in Outside Diameter, and Components Thereof, From Japan, 61
Fed. Reg. 57,629, 57,636 (Nov. 7, 1996)). Moreover, NTN argues that
Commerce's rejection of NTN's reporting methodology on the basis of
complexity is not a reasonable rationale for reallocating NTN's selling
expenses.7 NTN's Mem. at 39, 40. NTN contends that such reallocation
has the effect of voiding Commerce's LOT determination that different
LOTs exist in the United States and Japan. See id. at 41.
Commerce responds that there is no evidence of narrative or quantiĆ
tative analysis tying the allocation method to the expenses. See Def.'s
Mem. at 45. Commerce asserts that NTN only quantified the allocation
itself and, therefore, the Court should sustain the agency's recalculation
of NTN's United States and home market selling expenses. See id. at 46.
Timken supports Commerce and argues that Commerce was correct
in rejecting NTN's allocation of United States and homeĆmarket selling
expenses on an LOTĆspecific basis because the record did not contain
`quantitative and narrative evidence demonstrating' that sales at differĆ
6 In support of its methodology, Commerce points out that the Court in NTN Bearing Corp. of Am. v. United States
(NTN"), 19 CIT 1221, 905 F. Supp. 1083 (1995), stated that `[a]lthough NTN purports to show that it incurred differĆ
ent selling expenses at different trade levels, the record demonstrates that NTN's allocation methodology does not
reasonably quantify the expenses incurred at each level of trade.'" See Def.'s Mem. at 46 (quoting NTN, 19 CIT at 1234,
905 F. Supp. at 1094ć95).
7 The Court does not entertain NTN's argument regarding Commerce's rejection of NTN's reporting methodology
on the basis of complexity. Commerce corrected this statement in a memorandum to the file. See Def.'s Mem. at 46
(citing Def.'s Mem. Ex. 2).
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ent levels incurred different amounts of the expenses." See Timken's
Resp. at 69 (quoting Final Results, 63 Fed. Reg. at 2580).
C. Analysis
The Court disagrees with NTN that it adequately supported its LOT
adjustment claim for its reported United States and homeĆmarket selĆ
ling expenses. Although NTN purports to show that it incurred differĆ
ent selling expenses at different trade levels, the evidence to which it
points does not show that its allocation methodology reasonably quantiĆ
fies the United States and homeĆmarket selling expenses incurred at difĆ
ferent LOTs. See NTN Bearing, 24 CIT at ____, 104 F. Supp. 2d at
131ć33; NTN, 19 CIT at 1234, 905 F. Supp. at 1095. Given that NTN had
the burden before Commerce to establish its entitlement to an LOT adĆ
justment, its failure to provide the requisite evidence compels the Court
to conclude that it has not met its burden of demonstrating that ComĆ
merce's denial of the LOT adjustment was not supported by substantial
evidence and was not in accordance with law. See NSK Ltd. v. United
States (NSK Ltd."), 21 CIT 617, 635ć36, 969 F. Supp. 34, 55 (1997),
aff'd, NSK Ltd. v. Koyo Seiko Co., Ltd. (NSK"), 190 F.3d 1321, 1330
(Fed. Cir. 1999).
Accordingly, the Court sustains Commerce's recalculation of NTN's
United States and home market selling expenses without regard to levĆ
els of trade.
IV. NTN's Constructed Export Price Calculation
A. NTN's Constructed Export Price Calculation Without Regard to LOT
1. Background
In calculating CEP, Commerce must reduce the starting price used to
establish CEP by the profit allocated to the expenses described in paraĆ
graphs (1) and (2)" of §Ă1677a(d). 19 U.S.C. §Ă1677a(d)(3). Under 19
U.S.C. §Ă1677a(f) (1994), the profit" that is deducted from this starting
price is determined by multiplying the total actual profit by [a] perĆ
centage" calculated by dividing the total United States expenses by
the total expenses." 19 U.S.C. §Ă1677a(f)(1) and (2)(A). Section
1677a(f)(2)(B) defines total United States expenses" as the total exĆ
penses deducted under §Ă1677a(d)(1) and (2), that is, commissions, diĆ
rect and indirect selling expenses, assumptions, and the cost of any
further manufacture or assembly in the United States. Section
1677a(f)(2)(C) establishes a tripartite hierarchy of methods for calculatĆ
ing total expenses." First, total expenses" could be the expenses inĆ
curred with respect to the subject merchandise sold in the United States
and the foreign like product sold in the exporting country" if Commerce
requested such expenses for the purpose of determining NV and CEP. Id.
§Ă1677a(f)(2)(C)(i). If Commerce did not request these expenses,
then total expenses" are the expenses incurred with respect to the
narrowest category of merchandise sold in the United States and the exĆ
porting country which includes the subject merchandise." 19 U.S.C.
§Ă1677a(f)(2)(C)(ii). If the data necessary to determine total expenses"
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under either of these methods is not available, then total expenses" are
the expenses incurred with respect to the narrowest category of merĆ
chandise sold in all countries which includes the subject merchandise."
19 U.S.C. §Ă1677a(f)(2)(C)(iii). Total actual profit" is based on whichevĆ
er category of merchandise is used to calculate total expenses" under
§Ă1677a(f)(2)(C). See 19 U.S.C. §Ă1677a(f)(2)(D).
During this POR, NTN argued that profit levels differed by LOT and
had an effect on prices and CEP profit and, therefore, Commerce should
calculate CEP profit on an LOTĆspecific basis rather than for each class
or kind of merchandise. See Final Results, 63 Fed. Reg. at 2570. NTN
reasoned that §Ă1677a(f)(2)(C) expresses a preference for the [CEP]
profit calculations to be performed as specifically as possible and on the
narrowest basis as possible." Id.
Commerce rejected NTN's argument, concluding that: (1) [n]either
the statute nor the SAA require[s] [Commerce] to calculate CEP profit
on a basis more specific than the subject merchandise as a whole";
(2) basing the CEPĆprofit calculation on an LOTĆspecific basis would
add a layer of complexity to an already complicated exercise with no inĆ
crease in accuracy"; and (3) a subdivision of the CEPĆprofit calculation
would be more susceptible to manipulation." Id. (Commerce also relied
on its detailed explanation made in the sixth review of the antifriction
bearings (AFBs").8
2. Contention of the Parties
NTN contends that Commerce erred by refusing to calculate CEP
profit on an LOTĆspecific basis. See NTN's Mem. at 16. Highlighting the
narrowest category of merchandise" language of §Ă1677a(f)(2)(C)(ii)
and (iii), NTN argues that there is a clear statutory preference that profĆ
it be calculated on the narrowest possible basis. See id. at 17. Moreover,
NTN claims that since CV profit is calculated by LOT and matching is by
LOT, CEP profit should be calculated to account for differences in LOT.
See id. NTN asserts that the mere fact that a calculation is difficult is not
a valid reason to sacrifice accuracy. See id. NTN further asserts that
Commerce's speculation that an adjustment is susceptible to manipulaĆ
tion provides no grounds for rejecting an adjustment. See id. at 16.
Commerce responds that it properly determined CEP profit without
regard to LOT. See Def.'s Mem. at 50. Commerce notes that §Ă1677a(f)
does not refer to LOT, that is, the statute does not require that CEP profĆ
it be calculated on an LOTĆspecific basis. See id. at 51. In addition, ComĆ
8 In the sixth AFB review, Commerce reasoned as follows:
Neither the statute nor the SAA require[s] [Commerce] to calculate CEP profit on bases more specific than the
subject merchandise as a whole. Indeed, while [Commerce] cannot at this time rule out the possibility that the facts
of a particular case may require division of CEP profit, the statute and SAA, by referring to the" profit, total
actual profit," and total expenses" imply that [Commerce] should prefer calculating a single profit figure. NTN's
suggested approach would also add a layer of complexity to an already complicated exercise with no guarantee that
the result will provide any increase in accuracy. [Commerce] need not undertake such a calculation[.] [S]ee Daewoo
Elecs. Co. v. International Union, 6 F.3d 1511, 1518ć19 (Fed. Cir. 1993)[]. Finally, subdivision of the CEPĆprofit
calculation would be more susceptible to manipulation. Congress has specifically warned us to be wary of such
manipulation of the profit allocation[.] [S]ee S. Rep. 103ć412, 103d Cong., 2d Sess at 66ć67).
Final Results of Antidumping Duty Administrative Reviews of Antifriction Bearings (Other Than Tapered Roller BearĆ
ings) and Parts Thereof From France, Germany, Italy, Japan, Singapore, and the United Kingdom, 62 Fed. Reg. 2081,
2125 (Jan. 15, 1997).
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merce asserts that even assuming that a narrower basis for the
CEPĆprofit calculation is warranted in some circumstances, NTN has
not provided any factual support for such a deviation from Commerce's
standard methodology for calculating CEP profit. See id. at 52. Timken
generally agrees with Commerce's CEPĆprofit calculation. See TimĆ
ken's Resp. at 59ć60.
3. Analysis
Section 1677a(f), as Commerce correctly notes, does not make any refĆ
erence to LOT. Accordingly, the Court's duty under Chevron U.S.A. Inc.
v. Natural Resources Defense Council, Inc. (Chevron"), 467 U.S. 837
(1984), is to review the reasonableness of Commerce's statutory interĆ
pretation. See IPSCO, Inc. v. United States (IPSCO"), 965 F.2d 1056,
1061 (Fed. Cir. 1992) (citing Chevron, 467 U.S. at 844).
Commerce's refusal to calculate CEP profit on an LOTĆspecific basis
is reasonable and in accordance with law. See NTN Bearing, 24 CIT at
____, 104 F. Supp. 2d at 133ć35. The language of the statute clearly conĆ
templates that, in general, the narrowest category" will include the
class or kind of merchandise that is within the scope of an investigation
or review. See id. Subsections (ii) and (iii) of §Ă1677a(f)(C)'s total exĆ
pense" definition lead to such conclusion because both subsections refer
to expenses incurred with respect to the narrowest category of merĆ
chandise *Ă*Ă* which includes the subject merchandise." See id. at 135.
The term subject merchandise" is defined as the class or kind of merĆ
chandise that is within the scope of an investigation, a review, a suspenĆ
sion agreement, an order under this subtitle or section 1303 of this title,
or a finding under the Antidumping Act, 1921." 19 U.S.C. §Ă1677(25)
(1994). Accordingly, the Court finds that Commerce reasonably interĆ
preted §Ă1677a(f) in refusing to apply a narrower subcategory of merĆ
chandise such as one based on LOT. The Court, moreover, agrees with
Commerce's conclusion that a subdivision of the CEPĆprofit calculaĆ
tion would be more susceptible to manipulation," a result that Congress
specifically warned Commerce to prevent. Final Results, 63 Fed. Reg. at
2570. Finally, the Court agrees with Commerce that NTN failed to proĆ
vide adequate factual support of how the CEPĆprofit calculation was disĆ
torted by Commerce's standard methodology.
B. Inclusion of EP Sales in Calculation of NTN's Constructed Export
ąąPrice Profit
1. Background
Under 19 U.S.C. §Ă1677a(d)(3), Commerce must, in order to calculate
CEP, deduct the profit allocated to the expenses described in" 19 U.S.C.
§Ă1677a(d)(l) and (2) from the price charged to the first unaffiliated purĆ
chaser in the United States. Profit" is defined as an amount deterĆ
mined by multiplying the total actual profit by the applicable
percentage," 19 U.S.C. §Ă1677a(f)(1), and actual profit" is defined as
the total profit earned *Ă*Ă* with respect to the sale of the same merĆ
chandise for which total expenses are determined *Ă*Ă*." 19 U.S.C.
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§Ă1677a(f)(2)(D). The term total expenses" means all expenses in the
first of [three] categories which applies and which are incurred by or on
behalf of the foreign producer and foreign exporter of the subject merĆ
chandise and by or on behalf of the United States seller affiliated with
the producer or exporter with respect to the production and sale of such
merchandise *Ă*Ă*." 19 U.S.C. §Ă1677a(f)(2)(C). The first category covers
expenses incurred with respect to the subject merchandise sold in the
United States and the foreign like product sold in the exporting country
*Ă*Ă*." 19 U.S.C. 1677a(f)(2)(C)(i). Subject merchandise," in turn, is deĆ
fined as the class or kind of merchandise that is within the scope of *Ă*Ă*
a review *Ă*Ă*." 19 U.S.C. §Ă1677(25).
In the Final Results, Commerce included EP sales in the calculation
of CEP profit. See generally, 63 Fed. Reg. at 2570.
2. Contentions of the Parties
NTN contends that the statute clearly states that the adjustment of
profit to the CEP is to be based on expenses incurred in the United
States as a percentage of total expenses and that there is no provision in
the statute for the inclusion of EP expenses or profit in this calculation.
See NTN's Mem. at 17ć19. NTN deduces, therefore, that Commerce
erred by including EP sales in the calculation of CEP profit. Id. at 19.
Specifically, NTN relies on the definition of the term total expenses."
See 19 U.S.C. §Ă1677a(f)(2)(C). NTN maintains that the specific referĆ
ence to CEP within the definition precludes Commerce from the incluĆ
sion of EP expenses in the calculation of CEP profit. See NTN's Mem. at
17ć18. NTN further states that just as EP expenses cannot be considĆ
ered, it follows logically that sales revenue for EP sales also cannot be
included [in the calculation of CEP profit]" since the definition of total
actual profit," 19 U.S.C. §Ă1677a(f)(2)(D), directly references the defiĆ
nition of `total expenses.'" Id. at 19. NTN, therefore, requests that EP
sales be removed from NTN's CEP profit adjustment calculation. See id.
Commerce contends that the inclusion of revenues and expenses reĆ
sulting from NTN's EP sales in the calculation of CEP profit was in acĆ
cordance with the law because it was a reasonable interpretation of the
statutory mandates of sections 1677a(f)(2)(C) and (D) and 1677(25) of
Title 19. See Def.'s Mem. at 49. Specifically, Commerce points out that
the term subject merchandise" is defined as `the class or kind of merĆ
chandise that is within the scope of *Ă*Ă* a review *Ă*Ă*.'" Id. (quoting 19
U.S.C. §Ă1677(25)). Commerce notes that the term subject merchanĆ
dise" is referred to in the statute that defines total expenses," see 19
U.S.C. §Ă1677a(f)(2)(C)(i), and therefore, total expenses" encompasses
NTN's EP and CEP sales. See Def.'s Mem. at 49. Commerce further arĆ
ticulates that:
[t]he basis for total actual profit is the same as the basis for total
expenses *Ă*Ă* [see 19 U.S.C. §Ă1677a(f)(2)(C)(1994)]. The first alterĆ
native under [19 U.S.C. §Ă1677a(f)(2)(C)] states that, for purposes of
determining profit, the term total expenses" refers to all expenses
incurred with respect to the subject merchandise sold in the United
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States (as well as home market expenses). Thus, where the responĆ
dent makes both EP and CEP sales to the United States, sales of the
subject merchandise would encompass all such transactions.
Therefore, because NTN had EP sales, [Commerce] *Ă*Ă* included
these sales in the calculation of CEP profit.
Final Results, 63 Fed. Reg. at 2570.
Commerce also points out that its September 4, 1997 policy bulletin
explains that 19 U.S.C. §Ă1677a(f)(2)(D) provides that the calculation of
`total actual profit' is to include all revenues and expenses resulting
from the respondent's EP sales as well as from its CEP and home market
sales." Def.'s Mem. at 49 (citing Commerce's Policy Bulletin 97.1 of SepĆ
tember 4, 1997).
Timken agrees with Commerce and contends that Commerce reasonĆ
ably calculated CEP profit on the basis of all United States sales, includĆ
ing EP sales. See Timken's Resp. at 60ć61. In addition, Timken argues
that the Court lacks jurisdiction over the issue of the inclusion of EP
sales in the calculation of NTN's CEP profit because Commerce did not
ultimately make a CEP profit adjustment.9 See Timken's Resp. at 59
(proprietary version).
3. Analysis
Based upon the aboveĆdefined statutory scheme, Commerce conĆ
cluded that where a respondent made both EP and CEP sales, sales of
the subject merchandise" encompassed all such transactions and, thereĆ
fore, Commerce could reasonably interpret the statutory scheme as proĆ
viding that the calculation of total actual profit is to include all revenues
and expenses resulting from the respondent's EP sales as well as from
its CEP and homeĆmarket sales. See Def.'s Mem. at 49. Commerce's SepĆ
tember 4, 1997 policy bulletin provides:
The calculation of total actual profit under [19 U.S.C.
§Ă1677a(f)(2)(D)] includes all revenues and expenses resulting from
the respondent's [EP] sales as well as from its constructed export
price and home market sales. *Ă*Ă* The basis for total actual profit is
the same as the basis for total expenses under [19 U.S.C.
§Ă1677a(f)(2)(C)]. The first alternative under this section *Ă*Ă*
states that, for purposes of determining profit, the term total exĆ
penses" refers to all expenses incurred with respect to the subject
merchandise sold in the United States (as well as home market exĆ
penses). Thus, where the respondent makes both EP and CEP

9 The Court is bewildered by Timken's argument that the Court would be rendering an opinion on a moot issue had
the Court decided to rule on the inclusion of EP sales in the calculation of NTN's CEP profit. See Timken's Resp. at 59
(proprietary version). Timken's reliance on Rose Bearings Ltd. v. United States (Rose Bearings"), 14 CIT 801, 751 F.
Supp. 1545 (1990), is misplaced since in that case, the Court held that it lacked jurisdiction after determining that the
plaintiff did not have standing, that is, that the plaintiff was not a party to a live case or controversy" since the plaintiff
was not subject to the antidumping duty order that it ha[d] appealed *Ă*Ă*." Rose Bearings, 14 CIT at 802, 751 F. Supp.
at 1546. Unlike the plaintiff in Rose Bearings, NTN could be affected by the challenge to Commerce's inclusion of EP
sales in Commerce's calculation of CEP profit. See Final Results, 63 Fed. Reg. 2570. Therefore, this Court is correct in
rendering a decision over the issue of Commerce's inclusion of EP sales in the calculation of NTN's CEP profit since
NTN is a party to a live case or controversy.
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[sales], sales of the subject merchandise would encompass all such
transactions.
Def.'s Mem. at 49.
The SAA further clarifies the point and states the following:
The total expenses are all expenses incurred by or on behalf of the
foreign producer and exporter and the affiliated seller in the United
States with respect to the production and sale of the first of the folĆ
lowing alternatives which applies: (1) the subject merchandise sold
in the United States and the foreign like product sold in the exportĆ
ing country (if Commerce requested this information in order to deĆ
termine the normal value and the constructed export price) *Ă*Ă*.
H.R. DOC. 103ć316 at 824.
Based upon its interpretation of the statutory language and upon the
SAA's reference to CEP, NTN claims that there are only two categories
of expenses that Commerce could use in calculating CEP profit: those
used to calculate NV and those used to calculate CEP. See NTN's Mem.
at 18. Additionally, NTN states that just as EP expenses cannot be used
in calculating CEP profit, neither can sales revenue be used for EP sales
since the definition of total actual profit" under 19 U.S.C.
§Ă1677a(f)(2)(D) refers to the definition of total expenses" in 19 U.S.C.
§Ă1677a(f)(2)(C). See id.
NTN, however, ignores two issues. To start, the first category of total
expenses under §Ă1677a(f)(2)(C) is not limited to expenses incurred with
respect to CEP sales made in the United States and the foreign like prodĆ
uct sold in the exporting country. It also covers expenses incurred with
respect to EP sales because it refers to expenses incurred with respect
to the subject merchandise sold in the United States"; the term subject
merchandise" is defined in 19 U.S.C. §Ă1677(25) as the class or kind of
merchandise that is within the scope of a review; and the class or kind of
merchandise in this review includes both CEP and EP sales.
Second, as the SAA explains, the total expenses are all expenses inĆ
curred with respect to the production and sale of the first of the three
alternatives. In referring to the first category of expenses, the SAA speĆ
cifically refers to the subject merchandise sold in the United States,"
which by definition means the class or kind of merchandise which is
within the scope of a review and, in this review, includes both CEP and
EP sales. H.R. DOC. 103ć316 at 824.
For these reasons the Court is not convinced by NTN's argument that
Commerce's interpretation of the statutory scheme is unreasonable and
sustains Commerce's inclusion of EP sales in the calculation of CEP
profit. See Chevron, 467 U.S. 837.
V. Commerce's Recalculation of Credit Expenses for Constructed Export
ąąPrice Sales
A. Background
During the POR, NTN calculated its United States credit expense for
CEP sales on a customerĆspecific basis. See NTN's Mem. at 23ć24 and
Ex. U.S. Verification Report." NTN calculated the average days of
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payment for each customer, and multiplied the average number of days
by the interest rate to arrive at a credit expense." Def.'s Mem. at 53.
During the review, Timken contended that Commerce should recalĆ
culate NTN's U.S. credit expense because NTN reported a customerĆ
specific average credit expense rather than a transactionĆspecific credit
expense" thereby producing distortive results. Final Results, 63 Fed.
Reg. at 2571. Timken noted that NTN provided the necessary informaĆ
tion on record to recalculate a credit expense on a transactionĆspecific"
basis. Id.
NTN responded that its credit expense should not be recalculated beĆ
cause Commerce had accepted NTN's methodology of reporting a cusĆ
tomerĆspecific credit expense in previous AFB reviews and verified the
accuracy of NTN's data" for this and other reviews.10 See id. at 2572; see
also NTN's Mem. at 23 (citing 1997 Final Results, 62 Fed. Reg. 54,043,
54,066ć54,067 [sic].11
Commerce agreed with Timken with regards to CEP sales, finding:
We have data on the record which allows us to calculate a transacĆ
tionĆspecific credit expense for CEP sales. Therefore, we have recalĆ
culated NTN's credit expense using the dates of payment which
NTN reported.
Final Results, 63 Fed. Reg. at 2572.
B. Contentions of the Parties
NTN notes that Commerce has accepted NTN's calculation of credit
expenses on a customerĆspecific basis for previous antidumping duty orĆ
ders on AFBs from Japan. See NTN's Mem. at 23. NTN contends that
since NTN has not modified its reporting methodology, and [ComĆ
merce] verified NTN's reported expenses, it is inappropriate and conĆ
trary to law for [Commerce] to modify NTN's reported data." Id.
Moreover, NTN asserts that Commerce's recalculation of NTN's credit
expense on a transactionĆspecific basis, rather than the use of NTN's reĆ
ported customerĆspecific credit expense, constitutes unlawful use of
facts available under 19 U.S.C. §Ă1677e (1994). See id. at 23ć25.
Commerce asserts that its questionnaire instructed [NTN] as to the
proper method for calculating and reporting credit expenses." Def.'s
Mem. at 52 and Ex. 3. In particular, Commerce's preference for the reĆ
porting of credit expenses is that they be reported on a transactionĆspeĆ
cific basis rather than on an average or allocated basis. See Def.'s Mem.
at 52ć53. However, Commerce claims that when a company's records do
10 NTN cites to a past administrative review for NTN's proposition that Commerce has previously accepted NTN's
methodology of reporting a customerĆspecific credit expense. See NTN's Mem. at 23 (citing Final Results of AntidumpĆ
ing Duty Administrative Reviews of Antifriction Bearings (Other Than Tapered Roller Bearings) and Parts Thereof
From France, Germany, Italy, Japan, Romania, Singapore, Sweden and the United Kingdom (1997 Final Results"),
62 Fed. Reg. 54,043, 54,066ć54,067 [sic] (October 17, 1997). In that review, Commerce allowed NTN to calculate its
United States credit expense for EP sales on a customerĆspecific basis since NTN could not report its credit expenses on
a transaction basis. See 1997 Final Results at 54,053. However, with regards to CEP sales, Commerce recalculated
NTN's credit expense on a transactionĆspecific basis since NTN provided transactionĆspecific information to ComĆ
merce. See id. Therefore, the Court holds that Commerce's prior methodology does not require Commerce to use
NTN's customerĆspecific reported and verified data when NTN provides transactionĆspecific information allowing for
the calculation of credit expense on a transactionĆspecific basis.
11 The Court assumes that the correct citation is 1997 Final Results, 62 Fed. Reg. 54,043, 54,053.
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not permit transactionĆspecific reporting, Commerce has permitted use
of average or allocated expenses, that is, customerĆspecific reporting.
See id. at 53. Commerce argues that since NTN provided the necessary
information on record which permitted a transactionĆspecific calculaĆ
tion of NTN's United States credit expenses for CEP sales, Commerce
properly exercised its preference and recalculated the expenses on such
a basis. See id. at 53ć54. Additionally, Commerce contends that NTN's
argument declaring Commerce's recalculation of credit expense on a
transactionĆspecific basis as impermissible use of facts available" unĆ
der 19 U.S.C. §Ă1677e has no merit since Commerce did not resort to any
data other than that reported by NTN. See id. at 54.
Timken agrees with Commerce, noting that, consistent with the antiĆ
dumping statute, Commerce has a preference for transactionĆspecific
reporting of credit expenses since actual costs allow Commerce to deterĆ
mine the most accurate dumping margins possible." Timken's Resp. at
65. Timken notes that Commerce's questionnaire requesting informaĆ
tion indicated a strong preference for reporting credit expenses on a
transactionĆspecific basis. See id. Since the record contained informaĆ
tion reported by NTN that permitted more precise credit expense calĆ
culations, that is, transactionĆspecific payment dates for NTN's CEP
sales, Timken contends that Commerce properly recalculated NTN's
United States credit expenses on a transactionĆspecific basis. See id.
Also, Timken asserts that Commerce's use of NTN's reported verified
sale and payment dates to recalculate NTN's credit expense on a transĆ
actionĆspecific basis does not constitute the unlawful use of facts availĆ
able." See id.
C. Analysis
The Court disagrees with NTN that Commerce is now prohibited
from using transactionĆspecific reporting of NTN's United States credit
expense merely because Commerce had accepted NTN's customerĆspeĆ
cific reporting of such expenses in previous AFB reviews and verified the
accuracy of NTN's data for this and other reviews. Commerce does not
have to adhere to its customerĆspecific reporting methodology for calcuĆ
lating credit expenses when a respondent provides the necessary inforĆ
mation on record for calculating such expenses on a more accurate and
preferred basis, that is, a transactionĆspecific basis. See generally NSK
Ltd. v. United States (NSK 1995"), 19 CIT 1013, 1027, 896 F. Supp.
1263, 1275 (1995), rev'd on other grounds, 115 F.3d 965 (Fed. Cir. 1997),
(noting that Commerce does not have to adhere to its prior reporting
methodology, especially where Commerce is striving for more accuracy"
and explaining that [d]irect selling expenses are incurred with respect
to specific transactions. Credit, for example, is a selling expense which is
only incurred when credit is extended under the terms of sale. Because
credit expense is a direct expense, it should be tied to the transaction for
which it was incurred").
The Court also finds that NTN's argument that Commerce's recalĆ
culation of NTN'S United States credit expense on a transactionĆspecifĆ

print order no. 40046, date set 2/8/2002, time set 9:00

88

CUSTOMS BULLETIN AND DECISIONS, VOL. 36, NO. 8, FEBRUARY 20, 2002

ic basis constitutes the unlawful use of facts available" under 19 U.S.C.
§Ă1677e has no merit since NTN clearly misreads the clear language of
that statute. The antidumping statute mandates that Commerce use
facts otherwise available" (commonly referred to as facts available")
if necessary information is not available on the record" of an antidumpĆ
ing proceeding. 19 U.S.C. §Ă1677e(a)(1). In addition, Commerce may use
facts available where an interested party or any other person: (1) withĆ
holds information that has been requested by Commerce; (2) fails to proĆ
vide the requested information by the requested date or in the form and
manner requested, subject to 19 U.S.C. §Ă1677m(c)(1), (e) (1994); (3) sigĆ
nificantly impedes an antidumping proceeding; and (4) provides inforĆ
mation that cannot be verified as provided in 19 U.S.C. §Ă1677m(i)
(1994). See 19 U.S.C. §Ă1677e(a)(2)(A)ć(D). Section 1677e(a) provides,
however, that the use of facts available shall be subject to the limitations
set forth in 19 U.S.C. §Ă1677m(d)(1994).
The legislative goal behind Commerce's right to use facts available is
to induce respondents to provide Commerce with requested informaĆ
tion in a timely, complete, and accurate manner *Ă*Ă*." National Steel
Corp. v. United States, 18 CIT 1126, 1129, 870 F. Supp. 1130, 1134
(1994). Consequently, Commerce enjoys very broad, although not unĆ
limited, discretion with regard to the propriety of its use of facts availĆ
able. See generally, Olympic Adhesives, Inc. v. United States, 899 F.2d
1565 (Fed. Cir. 1990) (acknowledging Commerce's broad discretion with
regard to the use of facts available but pointing out that Commerce's reĆ
sort to facts available is an abuse of discretion where the information
Commerce requests does not and could not exist).
During the review at issue, NTN complied with Commerce's request
for data by providing the necessary information on record which perĆ
mitted a transactionĆspecific calculation of NTN's United States credit
expenses for CEP sales. See Final Results at 2572. Since Commerce did
not resort to any data other than that reported by NTN, Commerce's reĆ
calculation of NTN's United States credit expense on a transactionĆspeĆ
cific basis did not constitute the unlawful use of facts available" under
19 U.S.C. §Ă1677e.
Accordingly, the Court finds that Commerce's recalculation of NTN's
United States credit expense on a transactionĆspecific basis was supĆ
ported by substantial evidence and in accordance with law.
VI. Denial of an Adjustment to United States Indirect Selling Expenses
ąąfor Interest Allegedly Incurred in Financing Cash Deposits for
ąąAntidumping Duties
A. Background
During the review, NTN claimed a downward adjustment to its reĆ
ported United States indirect selling expenses for imputed interest exĆ
penses allegedly incurred in financing cash deposits for antidumping
duties. See Final Results, 63 Fed. Reg. at 2570ć71. Commerce denied the
adjustment and determined that such an interest offset to NTN's indiĆ
rect selling expenses is inappropriate, whether based on actual interest
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expenses or an imputed amount allegedly associated with financing
cash deposits. See id. at 2571. Commerce thereby deducted the entire
amount of NTN's reported indirect selling expenses, including all interĆ
est, from the CEP. See Def.'s Mem. at 55ć56.
Commerce noted that 19 U.S.C. §Ă1677a(d)(1), which provides for the
deduction of certain selling expenses from CEP that were incurred by
or for the account of the producer or exporter, or the affiliated seller in
the United States, in selling the subject merchandise," does not preciseĆ
ly define what constitutes a selling expense; instead, Congress has given
Commerce discretionary authority to determine what such an expense
encompasses. See Final Results, 63 Fed. Reg. at 2571. Commerce acĆ
knowledged that in past reviews of the applicable antidumping duty
orders, it determined that interest expenses incurred in financing antiĆ
dumping duty cash deposits were not considered selling expenses and
thereby allowed an offsetting, financingĆcost adjustment to United
States indirect selling expenses. See id. For this review, however, ComĆ
merce reconsidered its position and concluded that this offsetting fiĆ
nancingĆcost adjustment is inappropriate. See id.
Commerce found that while under the statute it may allow a limited
exemption from deductions from United States price for antidumping
duty cash deposits and legal fees associated with participation in an anĆ
tidumping case, it found no basis for extending this exemption to interĆ
est expenses allegedly incurred in financing the cash deposits. See id.
The agency reasoned that there is a distinction between business
expenses that arise from economic activities in the United States and
business expenses that are direct, inevitable consequences of an antiĆ
dumping duty order." Id. Commerce determined that while cash deposĆ
its and legal fees are incurred solely as a result of the existence of an
antidumping order, [f]inancial expenses allegedly associated with cash
deposits are not a direct, inevitable consequence of an antidumping duty
order." Id. In particular, Commerce explained that although it may be
true that some importers sometimes incur a cost if they borrow money
in order to pay for cash deposits of antidumping duties, it is a fundamenĆ
tal principle that:
[m]oney is fungible. If an importer acquires a loan to cover one opĆ
erating cost, that may simply mean that it will not be necessary to
borrow money to cover a different operating cost." Companies may
choose to meet obligations for cash deposits in a variety of ways that
rely on existing capital resources or that require raising new reĆ
sources through debt or equity. For example, companies may choose
to pay deposits by using cash on hand, obtaining loans, increasing
sales revenues, or raising capital through the sale of equity shares.
In fact, companies face these choices every day regarding all their
expenses and financial obligations. There is nothing inevitable
about a company having to finance cash deposits and there is no
way for [Commerce] to trace the motivation or use of such funds
even if it were.
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Id. (quoting Preliminary Results, 62 Fed. Reg. at 47,455). Commerce
also noted that the calculation of the dumping margins should not vary
depending on whether a party has funds available to pay cash deposits or
requires additional funds in the form of loans." Preliminary Results, 62
Fed. Reg. at 47,455.
Moreover, Commerce determined that it should not impute an
amount for any interest costs that would theoretically be associated
with financing actual cash deposits of antidumping duties. Final ReĆ
sults, 63 Fed. Reg. at 2571. Commerce reasoned that
[t]here is no real opportunity cost associated with cash deposits
when the paying of such deposits is a precondition for doing busiĆ
ness in the United States. *Ă*Ă* Companies cannot choose not to pay
cash deposits if they want to import nor can they dictate the terms,
conditions, or timing of such payments.
Id.
B. Contentions of the Parties
NTN claims that Commerce's rationale for denying NTN's adjustĆ
ment for interest expenses is flawed because irrespective of how a comĆ
pany opts to finance the cash deposits for antidumping duties, the
amount of cash deposited will have to be made up by financing someĆ
thing else, a result that is a direct inevitable consequence of the antiĆ
dumping duty order. See NTN's Mem. at 20. NTN also asserts that if
Commerce were to allow the interest expenses from cash deposits from
prior reviews to affect the dumping margin calculations of present reĆ
views, a neverĆending cycle would follow that would prevent Commerce
from ever revoking the antidumping duty order. See id. at 21.
Further, NTN notes that Commerce has repeatedly taken the position
that interest expenses incurred in financing cash deposits of antidumpĆ
ing duties cannot be properly treated as indirect selling expenses and,
therefore, has allowed for an interestĆexpense adjustment on antidumpĆ
ing duty cash deposits. See id. at 20ć22 (citations omitted). NTN asserts
that Commerce's decision to alter its prior methodology is unreasonĆ
able and internallyĆcontradictory." NTN's Reply at 7.
NTN also asserts that this Court has consistently upheld the interestĆ
expense adjustment to indirect selling expenses when Commerce has
granted it and has remanded to Commerce to allow the adjustment
when the agency has denied it. See NTN's Mem. at 22ć23 (citations
omitted). In particular, NTN argues that FederalĆMogul Corp. v. United
States (FederalĆMogul"), 20 CIT 1438, 1440ć41, 950 F. Supp. 1179,
1182ć83 (1996), clearly refutes Commerce's decision to deny NTN's inĆ
terestĆexpense adjustment. See id. at 22. In particular, NTN notes the
court in FederalĆMogul found that there was no support for a domestic
party's assertion that any expense related to antidumping proceedings
is automatically a selling expense related to the sale of the subject merĆ
chandise. Indeed, pursuant to the rationale of [Daewoo Elecs. Co. v.
United States (Daewoo"), 13 CIT 253, 270, 712 F. Supp. 931, 947
(1989)], such expenses are not necessarily selling expenses." Id. at 22
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(quoting FederalĆMogul, 20 CIT at 1440ć41, 950 F. Supp. at 1183). NTN
points out that the court in FederalĆMogul found that, similar to the
Daewoo court's holding that legal expenses related to antidumping proĆ
ceedings are not selling expenses, the interest expenses at issue did not
qualify as selling expenses because they were not related to the sale of
merchandise, but to NTN's participation in the antidumping proceedĆ
ing. See id. NTN also notes that in NSK Ltd., 21 CIT at 637, 969 F. Supp.
at 55, the Court reaffirmed its decision in FederalĆMogul to allow NTN's
adjustment for interest expenses on antidumping duty cash deposits.
See id. at 23. NTN contends that Commerce's decision to alter its policy
is unreasonable and there is no danger that an interestĆexpense adjustĆ
ment to indirect selling expenses would be used to mask dumping." See
id.; NTN's Reply at 7.
Commerce argues that its decision to deny the offset was within its
discretion. See Def.'s Mem. at 57. Commerce also argues that it may
change its methodology if it presents a reasonable basis for departing
from its previous practice. See id. at 57ć59. Further, Commerce conĆ
tends that the interest expenses allegedly incurred with financing antiĆ
dumping duty cash deposits are ordinary interest expenses and,
therefore, not deductible from United States indirect selling expenses.
See id. at 59.
Timken asserts that Commerce reasonably denied the offset, because
allowing United States selling expenses to be reduced in the manner
claimed by NTN encourages dumping. See Timken's Resp. at 63. SpecifĆ
ically, Timken argues that an adjustment for NTN's interest expenses
on antidumping duty cash deposits would allow NTN to mask present
dumping through alleged interest used to finance past cash deposits."
Id. Timken contends for example that:
the interest might be equal to five percent of the value of U.S. sales
in the present review. Under NTN's approach, the Commerce DeĆ
partment would be required to offset expenses attributable to sales
made during the present administrative review with interest imĆ
puted to past cash deposits. Thus, the importer may sell at prices
five percent less than fair value without being found to have
dumped. The Commerce Department would offset reductions
amounting to five percent of U.S. sales prices with the five percent
imputed interest. The offset would mask the importer's dumping,
and the importer would escape the coverage of the antidumping
duty law.
Id. Timken also argues that other than NTN's reported amount of imĆ
puted interest attributable to its cash antidumping duty deposits,"
there is no evidence that NTN actually obtained loans for the purpose of
posting cash deposits. Id. at 64. Therefore, there is no factual basis for
the adjustment. See id.
C. Analysis
Although NTN correctly points out that interest expenses incurred
on financing antidumping cash deposits are not selling expenses," see
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FederalĆMogul, 20 CIT at 1441, 950 F. Supp. at 1183, the Court disagrees
that Commerce in this review is prevented from altering its methodoloĆ
gy of making adjustments to United States indirect selling expenses.
This Court has noted that Commerce may, in certain circumstances,
reasonably change its methodology from review to review." Timken Co.
v. United States (Timken"), 21 CIT 1313, 1332, 989 F. Supp. 234, 250
(1997), vacated in part on other grounds, 1 F. Supp. 2d 1390, 1393 (1998)
(allowing Commerce to alter its methodology with respect to interest exĆ
penses incurred for financing cash deposits).
Consequently, since 19 U.S.C. §Ă1677a(d) does not provide clear guidĆ
ance with respect to the adjustment, the issue for the Court is whether
Commerce's interpretation of the statute was reasonable. The Court
finds that Commerce reasonably interpreted the statute by concluding
that financing expenses incurred on antidumping duty cash deposits are
not an inevitable consequence of the antidumping duty order and that,
with respect to imputed interest costs, there is no real opportunity cost
associated with cash deposits when the paying of such deposits is a preĆ
condition for doing business in the United States. Further, the Court
finds that NTN failed to provide any evidence on record that supports
the fact that NTN actually or approximately incurred the alleged interĆ
est expenses on antidumping duty cash deposits. Commerce acted ratioĆ
nally in denying NTN's claimed interestĆexpense adjustment and,
therefore, Commerce's determination is sustained.
VII. Valuation of Major Inputs From Affiliated Suppliers
A. Statutory Background
The NV of the subject merchandise is, in pertinent part, the price at
which the foreign like product is first sold *Ă*Ă* for consumption in the
exporting country." 19 U.S.C. §Ă1677b(a)(1)(B)(i). However, whenever
Commerce has reasonable grounds to believe or suspect" that sales of
the foreign like product under consideration for the determination of
NV have been made at prices which represent less than the COP of that
product, Commerce shall determine whether, in fact, such sales were
made at less than the COP. See 19 U.S.C. §Ă1677b(b)(1) (1994). A
reasonable ground" exists if Commerce disregarded belowĆcost sales
of a particular exporter or producer from the determination of NV in
the most recently completed administrative review. See 19 U.S.C.
§Ă1677b(b)(2)(A)(ii). If Commerce determines that there are sales below
the COP and certain conditions are present under §Ă1677b(b)(1)(A)ć(B),
it may disregard such belowĆcost sales in the determination of NV. See
id.
Additionally, the special rules for the calculation of COP or CV conĆ
tained in 19 U.S.C. §Ă1677b(f)(2)ć(3) (1994), provide that, in a transacĆ
tion between affiliated persons as defined in 19 U.S.C. §Ă1677(33) (1994),
Commerce may disregard either the transaction or the value of a major
input.
Section 1677b(f)(2) provides that Commerce may disregard an affiliĆ
atedĆparty transaction when the amount representing [the transacĆ
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tion or transfer price] does not fairly reflect the amount usually
reflected in sales of merchandise under consideration in the market unĆ
der consideration [that is, an armsĆlength or market price]." If such a
transaction is disregarded *Ă*Ă* and no other transactions are available
for consideration," Commerce shall value the cost of an affiliatedĆparty
input based on the information available as to what the amount would
have been if the transaction had occurred between persons who are not
affiliated," that is, based on an armsĆlength or market value. 19 U.S.C.
§Ă1677b(f)(2) (fairĆvalue" provision).
Section 1677b(f)(3)'s major input rule" directs that if (1) a transacĆ
tion between affiliated companies involves the production by one of
such companies of a major input" to the merchandise produced by the
other, and (2) Commerce has reasonable grounds to believe or suspect"
that the amount reported as the value of such input is below the COP,
then Commerce may calculate the value of the major input on the basis
of the data available regarding such COP, if such COP exceeds the marĆ
ket value of the input, as determined under §Ă1677b(f)(2). For purposes
of §Ă1677b(f)(3), regulation 19 C.F.R. §Ă351.407(b) (1998) provides that
Commerce will value a major input supplied by an affiliated party based
on the highest of (1) the actual transfer price for the input, (2) the marĆ
ket value of the input, or (3) the COP of the input.
B. Factual Background
Because Commerce disregarded sales that failed the belowĆcost sales
test pursuant to §Ă1677b(b)(1) in the prior review with respect to
NTN's TRBs from Japan, Commerce determined pursuant to
§Ă1677b(b)(2)(A)(ii) that it had reasonable grounds to believe or susĆ
pect" that sales of NTN's foreign like product under consideration for
the determination of NV in this POR might have been made at prices
below the COP. See Preliminary Results, 62 Fed. Reg. at 47,457. ConseĆ
quently, pursuant to §Ă1677b(b)(1), Commerce initiated COP investigaĆ
tions of NTN's sales in the home market and, thereby, requested
information relating to the COP and CV. See id.
In its questionnaire for this POR, Commerce requested that NTN
provide certain data regarding the valuation of major inputs received
from affiliated suppliers and used to produce the merchandise under reĆ
view during the cost calculation period. See Def.'s Mem. at 60; see also
Def.'s Ex. 4. In particular, Commerce instructed NTN as follows:
List the major inputs received from affiliated parties and used to
produce the merchandise under review during the cost calculation
period. *Ă*Ă* For each major input identified, provide the following
information:
ąa. the total volume and value of the input purchased from all
sources by your company during the cost calculation period,
and the total volume and value purchased from each affiliated
party during the same period;
ąb. the perĆunit transfer price charged for the input by the afĆ
filiated party (if the affiliated party sells the identical input to
other, unaffiliated purchasers, provide documentation showĆ
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ing the price paid for the input by the unaffiliated purchaser; if
your company purchases the identical input from unaffiliated
suppliers, provide documentation showing the unaffiliated
party's sales price for the input); and
ąc. if you are responding to this section of the questionnaire in
connection with an investigation of sales below cost, provide
the perĆunit cost of production incurred by the affiliated party
in producing the major input. *Ă*Ă*
Def.'s Ex. 4.
In addition, Commerce requested that NTN specify the basis used by
[NTN] to value each major input for purposes of computing the subĆ
mitted COP and CV amounts (e.g., transfer price, cost of production)."
Id.
In its response to Commerce's questionnaire, NTN: (1) identified
NTN's major inputs; (2) submitted tables that identified its affiliated
and unaffiliated suppliers for a sample of the different major inputs used
to produce TRBs" and compared transfer prices to the unaffiliated supĆ
plier's prices which demonstrated that certain transfer prices were
lower than [what] NTN's unaffiliated supplier charged for the same
model"; (3) submitted tables containing COP data for a sample of cerĆ
tain major inputs used to produce TRBs that NTN purchased from an
affiliated supplier; and (4) specified that [NTN] calculated COP and
CV using transfer prices to value the identified major inputs" and
created a variable in its COP and CV database, `RELPTY,' that identiĆ
fied for each control number, the total percentage of affiliated party inĆ
puts used in producing a particular TRB model." Def.'s Mem. at 60ć61
(citing Def.'s Confidential Ex. 5).
Subsequently, NTN submitted revised exhibits that compared the
weighted average transfer price, the weighted average COP, and, in limĆ
ited instances, the market value for major inputs purchased from affiliĆ
ated suppliers." Def.'s Mem. at 61; Def.'s Confidential Ex. 6. Commerce
verified NTN's COP and transfer price responses regarding the inputs
but did not verify the market values for most of the major inputs beĆ
cause, except for one affiliated supplier's inputs, there were no unaffiliĆ
ated suppliers of the identical components or services" that would allow
NTN to provide market values for most major inputs. Def.'s Mem. at 62;
Def.'s Confidential Ex. 7 at 24. Commerce also verified that for the affiliĆ
ated supplier's inputs, that is, the one affiliated supplier for whom there
were unaffiliated suppliers of identical components or services, the
market value was greater than the reported transfer price and *Ă*Ă*
COP." Def.'s Mem. at 62. In the Preliminary Results, Commerce deterĆ
mined that the appropriate value for the affiliated supplier's major inĆ
puts was market value since it was higher in amount than NTN's
transfer price or the affiliated supplier's COP. See id.; Def.'s ConfidenĆ
tial Ex. 8 at 1. However, Commerce was unable to identify the particuĆ
lar TRB models that contained [the major inputs at issue] because
NTN's `RELPTY' variables did not isolate these items." Def.'s Mem. at
62. Commerce, therefore, used available information on the record" to
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increase the transfer prices, that is, the prices of affiliated supplier's inĆ
puts that NTN used to calculate COP and CV, in order to reflect market
value. Id. at 62ć63.
Commerce articulated its methodology of increasing the transfer
prices of major inputs as reported by NTN in order to reflect market valĆ
ue:
To account for the difference between the fair value and the reĆ
ported transfer price, we have increased NTN's reported COP and
CV by first calculating a weighted average percentage difference beĆ
tween the fair value and the transfer price. We calculated this
weighted average percentage difference *Ă*Ă* [by:]
[1] determin[ing] the percentage of affiliated party purĆ
chases represented by [the affiliated supplier] *Ă*Ă*[;]
[2] appl[ying] *Ă*Ă* this difference between fair value and
transfer price for sampled purchases from [the affiliated supĆ
plier] *Ă*Ă*[;]
[3] appl[ying] this difference to each control number's
Relpty variable that NTN provided in its cost files[] (NTN's
Relpty variable provides the percentage of the value of the affilĆ
iated party transfer price to the total cost of production or
constructed value for each model).
Ċ The resulting value was then included in each model's
COP or CV.
NTN's Ex. COP/CV Memorandum"; see also Final Results, 63 Fed.
Reg. at 2573 and NTN's Mem. at 25.
C. Contentions of the Parties
NTN contends that Commerce's adjustment to COP and CV for affilĆ
iatedĆparty inputs is distortive and should be eliminated." Final ReĆ
sults, 63 Fed. Reg. at 2572. Specifically, NTN asserts that Commerce
erred when it used the results that it obtained from testing affiliatedĆ
party inputs on a sample basis to adjust COP and CV by using the highĆ
est of transfer price, market price or the COP of the input for all of
NTN's affiliated party inputs regardless of the fact that not all of these
inputs contained [the particular affiliated supplier's] retainers" at isĆ
sue. NTN's Reply at 8; see NTN's Mem. at 25. NTN notes that ComĆ
merce's application of the adjustment to all of NTN's affiliated party
inputs resulted in doubleĆcounting of profit becauseĊeven if the price of
a TRB's input from the particular affiliated supplier at issue was above
COPĊan adjustment would still be made to the same input thereby addĆ
ing profit to the input that already includes a profit." NTN's Mem. at
27; NTN's Reply at 9.
Additionally, NTN contends that 19 U.S.C. §§Ă1677b(f)(2) and (3) neiĆ
ther mandate nor imply Commerce's methodology of valuing a major inĆ
put purchased from an affiliated party at the highest of the COP,
transfer price or market price. See NTN's Mem. at 26. NTN alternativeĆ
ly asserts that if Commerce's adjustment was correct, Commerce could
have used a more reasonable method by calculating the weighted averĆ
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age difference between COP and transfer price for all [the major inputs
at issue] sold to NTN." Id.
NTN also argues that Commerce's single adjustment constituted an
unwarranted use of adverse facts available because Commerce used
the sales of [a few major inputs at issue] which were sold [below] COP,
while disregarding those sales [of major inputs at issue which were sold
above COP], to make a single adjustment."12 NTN's Reply at 9; see
NTN's Mem. at 26. Additionally, NTN maintains that NTN fully reĆ
sponded to [Commerce's] request for information on related party inĆ
puts, including information such as COP data, pricing data for affiliated
inputs and pricing data for nonĆaffiliated inputs *Ă*Ă* [;] *Ă*Ă* NTN's
variable `RELPTY,' identified for each control number, the total perĆ
centage of affiliated party inputs used in producing a particular TRB
model." NTN's Reply at 7ć8.
NTN, therefore, requests that the Court remand the matter and
instruct Commerce to accept NTN's reported COP and CV for affiliĆ
ated party inputs." NTN's Mem. at 27.
Commerce argues that it reasonably interpreted §§Ă1677b(f)(2) and
(f)(3) as requiring it to value a major input purchased from an affiliated
person at the highest of the COP, transfer price or market price. See
Def.'s Mem. at 63ć70. Consequently, Commerce asserts that based on its
reasonable interpretation of 19 U.S.C. §§Ă1677b(f)(2) and (f)(3) and
upon the record evidence *Ă*Ă* [,] Commerce determined that [the affilĆ
iated supplier's inputs at issue] should be valued using market prices
*Ă*Ă* [given that] NTN's submitted information revealed that `the marĆ
ket price of a retainer generally exceeded [the affiliated supplier's] COP
and NTN's submitted transfer price.'" Id. at 66 (citing Def.'s ConfidenĆ
tial Ex. 7 at 24). Commerce further maintains that since `NTN could
not explain the difference between the transfer price and the market
price[,]' *Ă*Ă* Commerce properly rejected NTN's submitted transfer
price for [the affiliated supplier's inputs] as the appropriate valuation
for calculating COP and CV." Def.'s Mem. at 66ć67 (quoting Final ReĆ
sults, 63 Fed. Reg. at 2573).
Commerce also argues that it properly used information on the record
to increase the transfer prices of the affiliated supplier's inputs that
NTN used to calculate COP and CV in order to reflect market value
since from the record evidence, Commerce was unable to identify the
particular TRB models that contained [the major inputs at issue]."
Def.'s Mem. at 62. Commerce further contends that its method of applyĆ
ing sample results to all of NTN's affiliated party transactions was reaĆ
sonable because (1) NTN did not identify by control numbers the TRB
12 The Court is unconvinced that Commerce used adverse facts available in making its single adjustment to NTN's
COP and CV. Rather, Commerce, in order to value major inputs on a market value basis, only resorted to facts available
since it used information on the record to increase the affiliated supplier's transfer prices that NTN used to calculate
COP and CV. See Def.'s Mem. at 62ć63; Final Results, 63 Fed. Reg. 2572; cf. Ferro Union, Inc. v. United States (Ferro"),
23 CIT ____, ____, 44 F. Supp. 2d 1310, 1329 (1999) (stating that [o]nce Commerce has determined under 19 U.S.C.
§Ă1677e(a) that it may resort to facts available, it must make additional findings prior to applying 19 U.S.C. §Ă1677e(b)
and drawing an adverse inference") and (setting forth that Commerce must clearly articulate: (1) why it concluded
that a party failed to comply to the best of its ability prior to applying adverse facts," and (2) why the absence of this
information is of significance to the progress of [its] investigation"). Ferro, 23 CIT at ____, 44 F. Supp. 2d at 1331.
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models that contained" the affiliated supplier's major inputs in its COP
and CV database; and (2) Commerce's adjustment factor was based
upon only the portion of affiliated party inputs represented by [the affilĆ
iated supplier at issue and therefore] *Ă*Ă* had a limited impact on
NTN's overall COP and CV calculations." Id. at 68.
Commerce further notes that NTN's assertion that Commerce's apĆ
plication of the adjustment to all of NTN's affiliated party inputs reĆ
sulted in doubleĆcounted profit *Ă*Ă* is irrelevant." Id. at 69. In
particular, Commerce asserts that [f]air market value and not the affilĆ
iated supplier's profit is the only pertinent issue for valuation purposes
under 19 U.S.C. §§Ă1677b(b)(f)(2) and (3) *Ă*Ă* [;] [p]rofitable sales do
not determine whether prices charged between affiliated parties reflect
fair market value." Id. Commerce also notes that even if profit were releĆ
vant, NTN does not provide record evidence that (1) the affiliated supĆ
plier's inputs made profits on sales to NTN; and (2) Commerce
doubleĆcounted profits in Commerce's adjustment. See Def.'s Mem. at
69.
Commerce also argues that, contrary to NTN's assertion that ComĆ
merce could have used a more reasonable method if Commerce's adjustĆ
ment was correct, Commerce used NTN's reported information during
the administrative review to adjust NTN's COP and CV. See id. at 70.
Relying on PPG Indus., Inc. v. United States (PPG"), 14 CIT 522, 532,
746 F. Supp. 119, 129 (1990), Commerce maintains that there is no baĆ
sis for reversing Commerce's" chosen methodology in this instance. Id.
(citing PPG, 14 CIT at 532, 746 F. Supp. at 129). Moreover, Commerce
asserts that NTN's argument that Commerce distorted NTN's dumping
margin is not supported by record evidence. See id.
Timken agrees with Commerce, noting that Commerce's adjustment
to NTN's COP and CV was reasonable and, contrary to NTN's asserĆ
tions, did not result in a distorted antidumping margin. See Timken's
Resp. at 66. Timken asserts that Commerce's use of information availĆ
able was authorized pursuant to §§Ă1677b(f)(2) and (3) and was within
the agency's discretion since the statute does not specify any specific
method for selecting information available." Id. Moreover, Timken
maintains that Commerce's application of information available to all
sales with related party inputs *Ă*Ă* [was] reasonably determined *Ă*Ă*
[because] the problem [Commerce] had identified was likely to affect all
models with related party inputs." Id. at 67.
Timken also asserts that, contrary to NTN's assertions that
§Ă1677b(f)(3) does not support Commerce's methodology because many
of NTN's inputs were not sold below cost and Commerce should have
used an alternative methodology, the language of the statute requires
Commerce to act when `it has reasonable grounds to believe or suspect
that an amount represented as the value of such input is less than the
cost of such input.'" Id. (quoting 19 U.S.C. §Ă1677b(f)(3)).
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D. Analysis
The Court disagrees with NTN that Commerce erred in valuing each
major input based on the highest of the input's transfer price, market
price or COP. This Court has consistently articulated that the plain lanĆ
guage of §Ă1677b(f)(2) and (f)(3), as well as the legislative history of
§Ă1677b(f)(3), supports Commerce's use of the highest of transfer price,
market price or COP in valuing a major input supplied by an affiliated
party. See Viraj Group, Ltd. v. United States, 25 CIT ____, 162 F. Supp. 2d
656 (2001); SKF USA, Inc. v. United States, 24 CIT ____, ____, 116 F.
Supp. 2d 1257, 1267 (2000); MannesmannrohrenĆWerke AG v. United
States (MannesmannrohrenĆWerke"), 23 CIT ____, ____, 77 F. Supp. 2d
1302, 1310ć12 (1999).
Further, the Court finds that Commerce's decision to resort to facts
otherwise available" in valuing NTN's major inputs was in accordance
with law. The antidumping statute mandates that Commerce use facts
otherwise available" if necessary information is not available on the reĆ
cord" of an antidumping proceeding. 19 U.S.C. §Ă1677e(a)(1). In addiĆ
tion, Commerce may use facts available where an interested party or
any other person: (A) witholds information that has been requested by
[Commerce;] (B) fails to provide such information by the deadlines for
submission of the information or in the form and manner requested,
subject to [19 U.S.C. §§Ă1677m(c)(1), (e);] (C) significantly impedes
a proceeding *Ă*Ă* [; and] (D) provides such information *Ă*Ă* [that]
cannot be verified as provided in section 1677m(i) *Ă*Ă*." Id.
§Ă1677e(a)(2)(A)ć(D).13 Section 1677e(a) provides, however, that the use
of facts available shall be subject to the limitations set forth in 19 U.S.C.
§Ă1677m(d).
Section 1677m (1994), which was enacted as part of the URAA, is deĆ
signed to prevent the unrestrained use of facts available as to a firm
which makes its best effort to cooperate with [Commerce]." Borden, 22
CIT at 262, 4 F. Supp. 2d at 1245, rev'd on other grounds, 2001 WL
312232 (Mar. 12, 2001). Section 1677m(d), entitled deficient submisĆ
sions," provides that if Commerce determines that a response to a reĆ
quest for information *Ă*Ă* does not comply with the request, the
[agency] *Ă*Ă* shall promptly inform the person submitting the response
of *Ă*Ă* the deficiency and *Ă*Ă* [provide] that person with an opportuniĆ
ty to remedy or explain the deficiency." If the remedial response or exĆ
planation provided by the party is found to be not satisfactory or is
untimely, Commerce may, subject to §Ă1677m(e), disregard all or part of
the original and subsequent responses" in favor of facts available. 19
U.S.C. §Ă1677m(d).
As noted earlier, Commerce's initial questionnaire, among other
things, specifically requested that NTN provide (1) the perĆunit transĆ
fer price charged for the input by the affiliated party (if the affiliated
13 Commerce does not indicate whether it relies on subsection (1) or (2) of §Ă1677e(a), the facts available provision.
Based on the parties' submitted papers, the Court assumes that Commerce used facts available since necessary inforĆ
mation [was] not available on the record." 19 U.S.C. §Ă1677e(a)(1).
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party sells the identical input to other, unaffiliated purchasers, provide
documentation showing the price paid for the input by the unaffiliated
purchaser; if [NTN] purchases the identical input from unaffiliated supĆ
pliers, provide documentation showing the unaffiliated party's sales
price for the input)"; and (2) the basis used by [NTN] to value each maĆ
jor input for purposes of computing the submitted COP and CV amounts
(e.g., transfer price, cost of production)." Def.'s Ex. 4.
In response to Commerce's questionnaire, NTN did: (1) submit[]
tables that identified its affiliated and unaffiliated suppliers for a samĆ
ple of the different major inputs used to produce TRBs[]" and compared
transfer prices to the unaffiliated supplier's prices which demonstrated
that certain transfer prices were lower than [what] NTN's unaffiliated
supplier [charged] for the same model"; and (2) specified that [NTN]
calculated COP and CV using transfer prices to value the identified maĆ
jor inputs" and created a variable in its COP and CV database,
`RELPTY,' that identified for each control number, the total percentage
of affiliated party inputs used in producing a particular TRB model."
Def.'s Mem. at 60ć61. According to NTN, there were no unaffiliated
suppliers of the identical components or services" that would allow
NTN to provide market values for most major inputs. Id. at 62. HowevĆ
er, in its supplemental response, NTN revised its exhibits and compared
the weighted average transfer price, the weighted average COP, and, in
limited instances, the market value for major inputs purchased from afĆ
filiated suppliers." Id. at 61.
Commerce verified NTN's COP and transfer price responses regardĆ
ing the major inputs and for one affiliated supplier's inputs, that is, the
one affiliated supplier for whom there were unaffiliated suppliers of
identical components or service, Commerce verified that the market
value was greater than the reported transfer price and *Ă*Ă* COP." Id. at
62. Therefore, in the Preliminary Results, Commerce determined that
the appropriate value for the affiliated supplier's major inputs was marĆ
ket value since it was higher in amount than NTN's transfer price or the
affiliated supplier's COP. As noted on page 24 of the June 13, 1997
[C]ost [V]erification [R]eport, NTN could not explain the difference beĆ
tween the transfer price and the market price." Final Results, 63 Fed.
Reg. at 2573. Because Commerce was unable to identify from the record
evidence the particular TRB models that contained the major inputs at
issue, and NTN argues that it fully responded to Commerce's request
for information on related party inputs, Commerce's resort to facts
available in order to increase the transfer prices of the affiliated suppliĆ
er's inputs to reflect market value was appropriate.
NTN's argument that Commerce could have used a more reasonable
method by calculating the weightedĆaverage difference between COP
and transfer price for all [the major inputs at issue] sold to NTN" is
without merit. Id. [Commerce] is given discretion in its choice of methĆ
odology as long as the chosen methodology is reasonable and [ComĆ
merce's] conclusions are supported by substantial evidence in the
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record." FederalĆMogul Corp. v. United States, 18 CIT 785, 807ć08, 862
F. Supp. 384, 405 (1994) (citing Ceramica Regiomontana, S.A. v. United
States, 10 CIT 399, 404ć05, 636 F. Supp. 961, 966 (1986), aff'd, 810 F.2d
1137 (Fed. Cir. 1987)); see also Matsushita Elec. Indus. Co. v. United
States, 750 F.2d 927, 936 (Fed. Cir. 1984) (stating that [the Court's] role
is limited to deciding whether [Commerce's] decision is unsupported by
substantial evidence on the record, or otherwise not in accordance with
law"). After careful examination of the record of this case and NTN's
assertion that Commerce's chosen methodology distorted NTN's dumpĆ
ing margin, the Court determines that Commerce's methodology of adĆ
justing NTN's COP and CV was in accordance with law. Accordingly, the
Court finds that Commerce properly resorted to facts available in adĆ
justing NTN's COP and CV.
VIII. Commerce's Exclusion of Certain Home Market Sales to Affiliated
ąąParties From the Normal Value Calculation
A. Background
During the POR, NTN made home market sales to affiliated and unafĆ
filiated parties. In order to determine whether NTN's affiliatedĆparty
sales could be used for purposes of calculating NV, Commerce conducted
its standard arm'sĆlength test. See Final Results, 63 Fed. Reg. at
2580ć81. Specifically, Commerce compared NTN's home market selling
prices to NTN's affiliated and unaffiliated parties by using Commerce's
99.5% arm'sĆlength test in which:
[Commerce] calculated, for each model, the percentage difference
between the weightedĆaverage prices to the affiliated customer and
all unaffiliated customers and then calculated, for each affiliated
customer, the overall weightedĆaverage percentage difference in
prices for all models purchased by the customer. If the overall
weightedĆaverage price ratio for the affiliated customer was equal
to or greater than 99.5 percent, [Commerce] determined that all
sales to this affiliated customer were at arm'sĆlength. Conversely, if
the ratio for a customer was less than 99.5 percent, [Commerce] deĆ
termined that all sales to the affiliated customer were not at arm'sĆ
length because, on average, the affiliated customer paid less than
unaffiliated customers for the same merchandise.
Preliminary Results, 62 Fed. Reg. at 47,457. Commerce, in accordance
with 19 U.S.C. §Ă1677b(a)(5)(1994) and 19 C.F.R. §Ă353.45(a) (1996), disĆ
regarded all of NTN's sales to affiliated parties in its computation of NV
because Commerce found that sales to NTN's affiliated customers, on
average, were lower than NTN's prices to unaffiliated customers, that
is, sales made to affiliated parties were not at arm's length. See id.; see
also Final Results, 63 Fed. Reg. at 2580ć81.
B. Contentions of the Parties
NTN contends that Commerce erred in applying the arm'sĆlength
test when it compare[d] the weighted average price for unrelated sales
to the price for individual related sales." NTN's Mem. at 42. To illusĆ
trate its contention, NTN provides a hypothetical example attempting
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to demonstrate that Commerce's arm'sĆlength test is distortive since it
does not compare average price for affiliated sales to average price for
unaffiliated sales or individual price for affiliated sales to individual
price for unaffiliated sales.14 See id. Alternatively, NTN asserts that,
should Commerce choose to retain its methodology of comparing indiĆ
vidual sales to a weighted average margin, Commerce should lower the
percentage of the arm'sĆlength test to 95% to reflect the true range of
arm'sĆlength prices in these transactions and compensate for the distorĆ
tive nature of the test." NTN's Reply at 11.
NTN also argues that Commerce's arm'sĆlength test was unreasonĆ
able since Commerce should have examined factors other than price in
determining whether to include affiliated party sales when calculating
NV. See NTN's Mem. at 43. Specifically, NTN contends that Commerce
erred in failing to examine: (1) quantity of goods"; and (2) payment
terms of specific sales." Id. According to NTN, all of these factors influĆ
ence the price of an affiliated party transaction and Commerce cannot
make meaningful price comparisons without examining them. See id.
Commerce responds that 19 U.S.C. §Ă1677b (1994) provides that:
[i]f the foreign like product is sold or, in the absence of sales, offered
for sale through an affiliated party, the prices at which the foreign
like product is sold (or offered for sale) by such affiliated party may
be used in determining normal value.
Def.'s Mem. at 71 (quoting 19 U.S.C. §Ă1677b(a)(3) [sic] (emphasis supĆ
plied).15
Relying on the language of 19 U.S.C. §Ă1677b(a)(5), Commerce argues
that it has broad discretion to determine whether sales to affiliated parĆ
ties could be used in the calculation of NV since the language of the statĆ
ute indicates that Commerce may, but need not, base NV upon the price
paid by an affiliated party."16 Def.'s Mem. at 71. In addition, Commerce
points out that the regulation provides the following:
If a producer or reseller sold such or similar merchandise to [an afĆ
filiated party], [Commerce] ordinarily will calculate foreign market
value based on that sale only if satisfied that the price is comparable

14 Relying on its hypothetical example, NTN asserts that NTN need not use evidence on the record to illustrate
that [Commerce's] methodology is flawed." See NTN's Reply at 11. The Court finds this argument to be without merit
since it is well settled that record evidence is required to prove distortion of Commerce's methodology. See Usinor SaciĆ
lor v. United States (Usinor"), 18 CIT 1155, 1159, 872 F. Supp. 1000, 1004 (1994)(upholding Commerce's arm'sĆlength
test as reasonable given the lack of evidence showing a distortion of price comparability); Torrington Co. v. United
States (Torrington Co."), 21 CIT 251, 261, 960 F. Supp. 339, 348 (1997) (stating that the respondent must do more
than indicate a possible correlation between price and quantity" to support its argument that Commerce should conĆ
sider quantity in Commerce's arm'sĆlength test); NTN, 19 CIT at 1241, 905 F. Supp. at 1100 (upholding Commerce's
arm'sĆlength test as reasonable given the lack of record evidence tending to show that, in application, Commerce's test
was unreasonable"); NSK, 190 F.3d at 1328 (affirming the judgment of the CIT that Commerce's arm'sĆlength methodĆ
ology was reasonable given respondent's mere reference to a hypothetical and lack of record evidence that Commerce's
methodology was unreasonable).
15 The Court assumes that Commerce is relying on the language of 19 U.S.C. §Ă1677b(a)(5) and not §Ă1677b(a)(3).
16 Commerce also relies on this Court's decisions in Usinor, 18 CIT at 1159, 872 F. Supp. at 1004; NTN, 19 CIT at
1241, 905 F. Supp. at 1100; and NSK Ltd., 21 CIT at 637, 969 F. Supp. at 54, for the proposition that 19 U.S.C.
§Ă1677b(a)(3) [sic] (1994) granted to Commerce broad discretion to determine whether home market sales to related
parties could be used to determine foreign market value." See Def.'s Mem. at 71.

print order no. 40046, date set 2/8/2002, time set 9:00

102

CUSTOMS BULLETIN AND DECISIONS, VOL. 36, NO. 8, FEBRUARY 20, 2002

to the price at which the producer or reseller sold such or similar
merchandise to [an affiliated] person not related to the seller.
19 C.F.R. §Ă353.45(a).
Relying on both the statute and regulation, Commerce used its priceĆ
based arm'sĆlength test to examine the price comparability of NTN's
home market sales of affiliated and unaffiliated parties. Def.'s Mem. at
72. Commerce argues that, since: (1) NTN has failed to provide record
evidence demonstrating that Commerce's arm'sĆlength test distorted
the price comparability analysis"; and (2) NTN failed to prove that ComĆ
merce's arm'sĆlength test was unreasonable, Commerce's use of it's
arm'sĆlength test was in accordance with law. Id. at 73ć74. Timken supĆ
ports Commerce's contentions. See Timken's Resp. at 70ć71.
C. Analysis
The Court disagrees with NTN that Commerce's arm'sĆlength test is
unreasonable. Under the applicable statute, 19 U.S.C. §Ă1677b(a)(5),
Commerce is allowed considerable discretion in deciding whether to inĆ
clude affiliated party sales when calculating NV. See Usinor, 18 CIT at
1158, 872 F. Supp. at 1004. This Court has repeatedly upheld ComĆ
merce's arm'sĆlength test on the basis that respondents have failed to
present record evidence tending to show that *Ă*Ă* Commerce's test
was unreasonable." NTN, 19 CIT at 1241, 905 F. Supp. at 1100; See TorĆ
rington Co., 21 CIT at 261, 960 F. Supp. at 348 (stating that the responĆ
dent must do more than indicate a possible correlation between price
and quantity" to support its argument that Commerce should consider
quantity in Commerce's arm'sĆlength test); NSK, 190 F.3d at 1328 (afĆ
firming the judgment of the CIT that Commerce's arm'sĆlength methĆ
odology was reasonable given respondent's mere reference to a
hypothetical and lack of record evidence that Commerce's methodology
was unreasonable). Commerce's arm'sĆlength method is reasonable. In
addition, in this case, NTN's hypothetical example supporting its asserĆ
tion that Commerce's arm'sĆlength method is distortive and Commerce
should lower the percentage of the arm'sĆlength test to 95% in determinĆ
ing comparability fails to prove that Commerce's test is unreasonable,
since it does not constitute record evidence demonstrating that NTN's
affiliated party prices were comparable to NTN's unaffiliated party
prices.
The Court has also repeatedly rejected the argument that Commerce
should consider additional factors, that is, factors other than price,
when determining whether sales prices to affiliated and unaffiliated
parties are comparable. The Court finds no basis under the circumĆ
stances of this case to depart from its prior holdings in NTN Bearing, 24
CIT at ____, 104 F. Supp. 2d at 148, and NTN, 19 CIT at 1241, 905 F.
Supp. at 1099 (disagreeing with NTN that Commerce's arm[']sĆlength
test is flawed because Commerce did not take into account certain facĆ
tors proposed by NTN").
Accordingly, the Court upholds Commerce's application of the arm'sĆ
length test to exclude certain home market sales to affiliated parties
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from the NV calculation as reasonable, in accordance with law and supĆ
ported by substantial evidence.
IX. Depreciation of Idle Equipment and WriteĆOff of Production
ąąEquipment
NTN contends that on line 29717 [sic] of Commerce's margin proĆ
gram, Commerce created a calculation for the depreciation of idle
equipment *Ă*Ă* [that] was previously accounted for in [Commerce's]
calculation of GNA [sic]"18 expense ratio. NTN's Mem. at 46 (citing Ex.
Preliminary Analysis Memorandum"). NTN asserts that Commerce
doubleĆcounted NTN's depreciation of idle equipment and, thus, disĆ
torted NTN's margin. See id.; see NTN's Reply at 12. Therefore, NTN
requests to remove the depreciation of idle equipment calculation from
line 297 [sic] of Commerce's margin program. See NTN's Mem. at 46
(citing Ex. NTN Margin Program").
Commerce, in turn, argues that it did not doubleĆcount NTN's deĆ
preciation of idle equipment. See Def.'s Mem. at 74. In particular, ComĆ
merce maintains that the depreciation of idle equipment and the
writeĆoff of production equipment and fixed property are not the same.
See id. at 75. According to Commerce, although NTN properly included
the depreciation of idle equipment in its G&A ratio, NTN excluded the
writeĆoff of production equipment and fixed property from its calculaĆ
tion of COP and CV. See id. at 74ć75 (citing Confidential Ex. 7 at 26); see
also Def.'s Confidential Ex. 5. Therefore, Commerce argues that its adĆ
justment to COP and CV to include the writeĆoff of production equipĆ
ment and fixed property did not result in doubleĆcounting that would
distort NTN's margin. See Def.'s Mem. at 75.
Timken supports Commerce's conclusion that NTN's claim is withĆ
out merit. See Timken's Resp. at 72.19
The Court disagrees with NTN that Commerce doubleĆcounted when
it made an adjustment to COP and CV to include the writeĆoff of producĆ
tion equipment and fixed property. Although NTN included the depreciĆ
ation of idle equipment in its G&A expense ratio, it failed to include the
writeĆoff of production equipment and fixed property in its calculation
of COP and CV. Depreciation of idle equipment and writeĆoff, that is, loss
on disposal, of production equipment and fixed property are not the
same. See OXFORD ENGLISH DICTIONARY ONLINE (2nd ed. 1989) (stating
that depreciation means to lower in value, lessen the value of" whereas
writeĆoff means worthless asset"); see also NTN Bearing Corp. v.
United States, 74 F.3d 1204, 1206 (Fed. Cir. 1995) (holding that ComĆ
17 The Court assumes that NTN is disputing line 298 of NTN's margin program and not line 297, since line 297 does
not contain any information regarding depreciation of idle equipment. See NTN's Mem. at 46 (citing Ex. NTN Margin
Program").
18 The Court assumes that NTN means the calculation of G&A and not the calculation of GNA.
19 Timken's version of NTN's argument is somewhat different from Commerce's. Timken reads NTN's argument
as asserting that Commerce doubleĆcounted when it adjusted for the depreciation in its preliminary results analysis
memorandum and in the computer program used to calculate NTN's margins." Timken's Resp. at 72. Timken misĆ
reads NTN's argument because NTN contends that, on line 297 [sic] of Commerce's margin program, Commerce
created a calculation for the depreciation of idle equipment *Ă*Ă* [that] was previously accounted for in [Commerce's]
calculation of GNA [sic]." NTN's Mem. at 46.
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merce's inclu[sion] [of] depreciation expenses and disposal losses [that
is, writeĆoffs] in calculating cost of production and constructed value
*Ă*Ă* is supported by substantial evidence and in accordance with law").
Therefore, this Court sustains Commerce's adjustment to COP and CV
to include the writeĆoff of production equipment and fixed assets.
X. NTN's ZeroĆPriced United States Transactions and NTN's HomeĆ
ąąMarket Sample Sales in NTN's Margin Calculation
A. NTN's ZeroĆPriced United States Transactions
NTN argues that in light of NSK Ltd. v. United States (NSK 1997"),
115 F.3d 965 (Fed. Cir. 1997), the Court should remand the matter to
Commerce to exclude NTN's zeroĆpriced samples from its margin calĆ
culations. See NTN's Mem. at 44; NTN's Reply at 12. NTN maintains
that United States transactions at zero value, such as samples *Ă*Ă*
provided for testing, evaluating, and to determine whether or not to buy
a particular product[,]" do not constitute true sales and, therefore,
should be excluded from the margin calculations pursuant to NSK 1997.
NTN's Reply at 12.
Commerce and Timken assert that Commerce properly included
NTN's zeroĆpriced United States sales when calculating NTN's dumpĆ
ing margin because NTN failed to demonstrate that the transactions in
question lacked consideration" as defined by NSK 1997, and that furĆ
ther factual inquiry was necessary. See Def.'s Mem. at 75ć81; Timken's
Resp. at 71. Therefore, Commerce and Timken assert that, since NTN
did not meet its burden of providing information necessary to prove that
sales were outside of the ordinary course of trade," the Court should
affirm Commerce's inclusion of NTN's zeroĆpriced sales in NTN's
dumping margin. Def.'s Mem. at 81; see Timken's Resp. at 71.
Pursuant to 19 U.S.C. §Ă1673(1) (1994), Commerce is required to imĆ
pose antidumping duties upon merchandise that is being, or is likely to
be, sold in the United States at less than its fair value." A zeroĆpriced
transaction does not qualify as a sale" and, therefore, by definition canĆ
not be included in Commerce's NV calculation. See NSK 1997, 115 F.3d
at 975 (holding that the term `sold' *Ă*Ă* requires both a transfer of
ownership to an unrelated party and consideration"). Thus, the disĆ
tribution of TRBs for no consideration falls outside the purview of 19
U.S.C. §Ă1673 (1994). Consequently, the Court remands to Commerce to
exclude any transactions that were not supported by consideration from
NTN's United States sales database and to adjust the dumping margins
accordingly.
B. NTN's Home Market Sample Sales
1. Background
Commerce is required to base its NV calculation upon the price at
which the foreign like product is first sold *Ă*Ă* in the ordinary course of
trade *Ă*Ă*." 19 U.S.C. §Ă1677b(a)(1)(B)(i). In NSK 1997, 115 F.3d 965,
the CAFC concluded that the term `sold' *Ă*Ă* requires both a transfer
of ownership to an unrelated party and consideration." NSK 1997, 115
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F.3d at 975. The CAFC specifically determined that the samples NSK
had given to potential customers at no charge and with no obligation
lacked consideration. See id. Moreover, the CAFC found that [b]ecause
NSK's [free] samples did not constitute `sales,' they should not have
been included in calculating United States price." Id.
During this review, Commerce sent a questionnaire requir[ing] all
respondents to identify any transactions *Ă*Ă* which they claimed inĆ
volved sample or prototype sales" and further requested, that respondĆ
ents:
[d]escribe [their] agreement(s) for sales in the United States and
the foreign market (e.g., longĆterm purchase contract, shortĆterm
purchase contract, purchase order, order confirmation). Provide a
copy of each type of agreement and all salesĆrelated documentation
generated in the sales process (including the purchase order, interĆ
nal and external order confirmation, invoice, and shipping and exĆ
port documentation) for a sample sale in the foreign market and
U.S. market during the POR.
Def.'s Mem. at 77 (quoting Section A of NTN's Questionnaire at 5ć6).
Commerce further provided NTN with a questionnaire relating to
reporting data on sales outside the ordinary course of trade," and exĆ
plained that:
[i]f [NTN] consider[s] a sale to be outside the ordinary course of
trade, report YES" in this field. If the sale was in the ordinary
course of trade, report a NO." If [NTN] claim[s] that any of its
home market sales are outside the ordinary course of trade [NTN]
must provide a detailed explanation why. Please note that the burĆ
den of proof is on respondents to demonstrate, through narrative
explanation of the circumstances surrounding such sales and supĆ
porting documentation or other evidence, that sales claimed to be
outside the ordinary course of trade are in fact outside the ordinary
course of trade. [Commerce] will not consider only one factor in
isolation (i.e., the fact that certain sales are labeled as samples, or
that a transaction involved small quantities or high prices) as suffiĆ
cient proof that a sale is not in the ordinary course of trade.
Def.'s Mem. at 77ć78 (quoting Section B of NTN's Questionnaire at
Bć14).
NTN responded to Commerce's questionnaires by marking sample
sale transactions with an S" and providing a chart of profit levels to
demonstrate that sales were outside of the ordinary course of trade. See
Def.'s Mem. at 78. In turn, Commerce sent a supplemental questionĆ
naire to NTN requesting clarification as to NTN's original response,
that is, what [NTN] was attempting to establish in [a particular NTN
exhibit], and to provide a detailed explanation of *Ă*Ă* [the] exhibit." Id.
NTN responded to Commerce's supplemental questionnaire by explainĆ
ing the profit charts it provided in its original response. Commerce
stated that NTN's response relying upon profit levels to demonstrate
that sales were outside of the ordinary course of trade does not address
the factors considered important in NSK 1997, i.e., whether there was
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any transfer of ownership or consideration given for the samples." Id. at
81. Moreover, Commerce determined that NTN failed to provide inforĆ
mation demonstrating that [NTN's] alleged home market sample sales
were outside the ordinary course of trade." Final Results, 63 Fed. Reg. at
2582. Therefore, for the final results, Commerce included NTN's home
market sample sales in NTN's final dumping margin calculation. See
Def.'s Mem. at 82.
2. Contentions of the Parties
NTN argues that Commerce erred when it failed to exclude NTN's
sample sales and other sales from Commerce's margin calculations, deĆ
spite what NTN considers to be sufficient evidence on record indicating
that these transactions were outside of the ordinary course of trade. See
NTN's Mem. at 44ć46; NTN's Reply at 13ć14. In particular, NTN asĆ
serts that the evidence on the record includes: (1) NTN's questionnaire
response stating that `[s]amples are provided to customers for the purĆ
pose of allowing the customer to determine whether a particular prodĆ
uct is suited to the customer's needs[;]'" (2) NTN's sample sales
tracking system in which sample sales are identified by placing SS" in
the prefix to the order number[;]" and (3) an NTN submitted exhibit
which provides a profit chart and identifies sample sales with unusual
profits that NTN considers outside of the ordinary course of trade.
NTN's Reply at 13ć14. Therefore, NTN claims that it provided ComĆ
merce with `the greatest profit level in the range of profits at which the
most quantity of the subject merchandise [was] sold'" (hereinafter X")
and requested that Commerce treat any sale with a profit level greater
than [X] as not being in the ordinary course of trade." NTN's Reply at
14. Moreover, NTN maintains that 19 U.S.C. §Ă1677b(a)(1)(B), the SAA,
regulation 19 C.F.R. §Ă351.102(b) (1998) and NSK 1997, 115 F.3d 965,
clearly instruct Commerce to exclude NTN's sample sales or other sales
from the margin calculations. See NTN's Mem. at 45ć46; NTN's Reply
at 13ć14.
Commerce alleges that it properly exercised its discretion in rejecting
NTN's argument that Commerce must exclude NTN's home market
sample sales or other sales because NTN failed to adequately show that
home market sample sales and other sales lacked consideration or were
otherwise outside of the ordinary course of trade. See Final Results, 63
Fed. Reg. at 2582. Commerce asserts that only NTN possessed the inĆ
formation regarding the purchase history of its alleged samples, includĆ
ing the price and quantity for any prior or subsequent purchases of
these products by the same or other customers" and since NTN withĆ
held that information, NTN failed to meet its burden to show that it reĆ
ceived no consideration for the alleged sample sales at issue. Def.'s Mem.
at 81. Further, Commerce contends that NTN cannot be excused from
responding to the agency's questions because NTN considers certain inĆ
formation irrelevant. See id. Commerce claims that it, not NTN, deterĆ
mines the relevancy of Commerce's questions. See id. Therefore,
Commerce argues that its decision to include NTN's alleged sample
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sales in calculating NTN's dumping margin is based upon substantial
evidence and in accordance with law. See id. at 81ć82.
Timken supports Commerce's decision to include NTN's sample sales
in calculating NTN's dumping margin because Commerce found that:
(1) there [was] no record evidence demonstrating that any of NTN's
home market sales, samples, or otherwise [were] outside the ordinary
course of trade[;] and (2) consideration was paid for all of [NTN's] samĆ
ple sales." Timken Resp. at 72.
3. Analysis
An NV calculation has to be based upon the price at which the foreign
like product is first sold *Ă*Ă* in the ordinary course of trade *Ă*Ă*." 19
U.S.C. §Ă1677b(a)(1)(B)(i). The term ordinary course of trade" is deĆ
fined as:
the conditions and practices which, for a reasonable time prior to
the exportation of the subject merchandise, have been normal in
the trade under consideration with respect to merchandise of the
same class or kind. [Commerce] shall consider the following sales
and transactions, among others, to be outside the ordinary course of
trade:
ą(A) Sales disregarded under section 1677b(b)(1) of this title.
ą(B) Transactions disregarded under section 1677b(f)(2) of
this title.
19 U.S.C. §Ă1677(15) (1994) (emphasis supplied).
Section 1677b(b)(1) deals with sales below cost of production. Section
1677b(f)(2) deals with sales to affiliated parties. Therefore, Commerce
must consider below cost sales and sales between related parties as sales
outside the ordinary course of trade. Although §Ă1677b(b)(1)'s sales beĆ
low cost of production and §Ă1677b(f)(2)'s affiliated party transactions
are specifically designated as outside the ordinary course of trade, the
among others" language of §Ă1677(15) clearly indicates that other
types of sales could be excluded as being outside the ordinary course of
trade.20 Commerce may consider sales or transactions to be outside the
ordinary course of trade if [Commerce] determines, based on an evaluaĆ
tion of all of the circumstances particular to the sales in question, that
such sales or transactions have characteristics that are extraordinary
for the market in question." 19 C.F.R. §Ă351.102(b) (emphasis supplied).
Examples of what could be considered outside the ordinary course of
trade include: (1) offĆquality merchandise; (2) merchandise produced
20 The SAA, accompanying the URAA provides that aside from §§Ă1677b(b)(1) and (f)(2) transactions:
Commerce may consider other types of sales or transactions to be outside the ordinary course of trade when such
sales or transactions have characteristics that are not ordinary as compared to sales or transactions generally made
in the same market. Examples of such sales or transactions include merchandise produced according to unusual
product specifications, merchandise sold at aberrational prices, or merchandise sold pursuant to unusual terms of
sale. As under existing law, amended section 771(15) does not establish an exhaustive list, but the Administration
intends that Commerce will interpret section 771(15) in a manner which will avoid basing normal value on sales
which are extraordinary for the market in question, particularly when the use of such sales would lead to irrational
or unrepresentative results.
H.R. Doc. 103ć316, at 834 (emphasis supplied).
The SAA also provides that [o]ther examples of sales that Commerce could consider to be outside the ordinary
course of trade include sales of offĆquality merchandise, sales to related parties at nonĆarm's length prices, and sales
with abnormally high profits." Id. at 839ć40.
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according to unusual product specifications; (3) merchandise sold at
aberrational prices or with abnormally high profits; (4) merchandise
sold pursuant to unusual terms of sale; or (5) merchandise sold to an
affiliated party not at an arm'sĆlength transaction. See 19 C.F.R.
§Ă351.102(b).
In determining whether a sale is outside the ordinary course of trade,
Commerce must consider not just one factor taken in isolation but
rather *Ă*Ă* all the circumstances particular to the sales in question."
Murata Mfg. Co. v. United States, 17 CIT 259, 264, 820 F. Supp. 603, 607
(1993). Commerce's methodology for making this determination is codiĆ
fied in section 351.102(b) of Commerce's regulations. See 19 C.F.R.
§Ă351.102(b); see also Torrington Co. v. United States (Torrington"), 25
CIT ____, ____, 146 F. Supp. 2d 845, 861ć64 (2001) (detailing ComĆ
merce's methodology for deciding when sales are outside the ordinary
course of trade" and finding both Commerce's interpretation of 19
U.S.C. §Ă1677(15) and Commerce's methodology reasonable). In addiĆ
tion, plaintiff has the burden of proving whether the sales used in ComĆ
merce's calculations are outside the ordinary course of trade. See, e.g.,
NachiĆFujikoshi Corp. v. United States, 16 CIT 606, 608, 798 F. Supp.
716, 718 (1992) (citing Koyo Seiko Co. v. United States (Koyo"), 16 CIT
539, 543, 796 F. Supp. 1526, 1530 (1992), vacated in part on other
grounds, (Koyo 1992"), 806 F. Supp. 1008 (1992).
Adhering to the explanation provided by this Court in Torrington, 25
CIT ____, 146 F. Supp. 2d 845, the Court finds that in light of 19 U.S.C.
§Ă1677(15)'s legislative purpose, Commerce's interpretation of 19
U.S.C. §Ă1677(15) and exercise of its discretion by requiring additional
evidence besides NTN's response relying upon profit levels to demonĆ
strate that sales were outside of the ordinary course of trade, that is,
whether there was any transfer of ownership or consideration given for
the samples, was reasonable. NTN was or should have been aware of
such a requirement. See NTN Bearing, 24 CIT ____, 104 F. Supp. 2d 110
(holding that Commerce's request to NTN for additional evidence demĆ
onstrating that sales were outside of the ordinary course of trade was
not an unreasonable exercise of Commerce's discretion); see also NTN,
19 CIT at 1229, 905 F. Supp. at 1091 (finding that [w]ithout a complete
explanation of the facts which establish the extraordinary circumĆ
stances rendering particular sales outside the ordinary course of trade,
Commerce cannot exclude those sales from [NV]").
In the case at bar, NTN failed to meet its burden of providing ComĆ
merce with requested additional detailed information regarding sales
that NTN claimed were outside the ordinary course of trade. NTN mereĆ
ly relied on: (1) its questionnaire response in which NTN stated that
`[s]amples are provided to customers for the purpose of allowing the
customer to determine whether a particular product is suited to the cusĆ
tomer's needs[;]21'" and (2) its submitted exhibit in which NTN proĆ
21 NTN identified its sample sales by placing SS" in the prefix to the order number." NTN's Reply at 13.
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vides a profit chart and identifies sample sales with unusual profits that
it considers are outside of the ordinary course of trade in order to supĆ
port NTN's argument that its sample sales should be excluded from
Commerce's margin calculation. NTN's Reply at 13ć14. NTN's identifiĆ
cation of its sales as samples does not necessarily render those sales as
being outside of the ordinary course of trade. See NTN, 19 CIT at 1229,
905 F. Supp. at 1091. In addition, [t]he presence of profits higher than
those of other sales[,] [that is, sales with unusual profits,] is, however,
merely an element which does not necessarily place the sales outside the
ordinary course of trade under Commerce's requirement for additional
evidence." Torrington, 25 CIT at ____, 146 F. Supp. 2d at 863. Therefore,
because Commerce's interpretation and application of the statute was
reasonable and the record reflects that NTN did not provide sufficient
additional evidence requested by Commerce to support NTN's claim
that the disputed sales were outside the ordinary course of trade, ComĆ
merce was justified in its decision to include NTN's sample and other
sales in Commerce's margin calculation.
XI. Commerce's Adjustment to NTN's Total Billing Adjustment in the
ąąHome Market
A. Background
For the POR at issue, NTN reported home market billing adjustments
in its questionnaire response submitted to Commerce. See Def.'s Mem.
at 82. In the final results, Commerce stated:
[Commerce] thoroughly verified NTN's reported home market volĆ
ume and value for the POR. As [Commerce's] verification report inĆ
dicates, it was necessary for [Commerce] to reconcile the volume
and value NTN reported in its response to its Ministry of Finance
(MOF) reports. As part of this reconciliation [Commerce] examined
an adjustment NTN made for its total HM billing adjustments for
the POR (see Department's Home Market Verification Report for
NTN, July 9, 1997, exhibit [3])(NTN HM Report).22 Not only did
[Commerce] successfully trace this total to the computer program
NTN used to calculate it, but [Commerce] also traced NTN's reĆ
ported volume and value for the POR for its home market sales diĆ
rectly to the MOF report with no discrepancies (see NTN HM
Report at 6). [Commerce] also verified NTN's reported, transacĆ
tionĆspecific home market billing adjustments by examining a
variety of sales documentation in the sales trace portion of [ComĆ
merce's] verification (see NTN HM Report at 17). Again [ComĆ
merce] found no discrepancies. As a result of both verification
exercises, one would assume that NTN's reported home market
billing adjustments were accurate and that the total of its transacĆ
tionĆspecific billing adjustments for the POR would equal the total
reported on exhibit [3] of [Commerce's] [V]erification [R]eport.
Final Results, 63 Fed. Reg. at 2563.
22 NTN's Home Market Verification Report is partially in Commerce's Confidential Exhibit 10. Although ComĆ
merce indicates in that exhibit that it will supplement the Home Market Verification Report, no such supplement has
been made.
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After verification, however, Timken identified a discrepancy beĆ
tween the billing adjustment NTN reported in its questionnaire reĆ
sponse and the amount Commerce determined through verification."
Def.'s Mem. at 82. Commerce, therefore, in its review of NTN's quesĆ
tionnaire responses, calculated the overall total of NTN's reported
home market billing adjustment and found that it was significantly difĆ
ferent from the total billing adjustment Commerce determined at verifiĆ
cation in exhibit 3 of NTN's HM Report. See Final Results, 63 Fed. Reg.
at 2563; Def.'s Mem. at 82. Commerce then proceeded to determine a
more accurate total billing adjustment and discovered that the total
billing adjustment amount that [Commerce] had verified as part of the
reconciliation for quantity and value reflected the accurate total adjustĆ
ment" because exhibit 3's total was more traceable to NTN's Ministry of
Finance (MOF") reports. Def.'s Mem. at 83; see Final Results, 63 Fed.
Reg. 2563. While Commerce had verified NTN's reported transactionĆ
specific billing adjustment, Commerce considered the verification to be
merely a spot check," that is, Commerce's examination of selected billĆ
ing adjustments that left a possibility that many of NTN's other transĆ
actionĆspecific billing adjustments were inaccurate. See Final Results,
63 Fed. Reg. 2563. Commerce, therefore, explained its methodology
stating:
having determined that the exhibit [3] total billing adjustment
amount is the accurate figure, [Commerce] ha[s] adjusted NTN's
reported transactionĆspecific billing adjustments to reflect this toĆ
tal. *Ă*Ă* [B]ecause the record provides no information as to which
transactionĆspecific billing adjustments are accurate, and because
NTN has neither explained this discrepancy nor provided [ComĆ
merce] with any information with respect to the correction of this
discrepancy in its reported data, [Commerce] ha[s] relied on facts
available to correct NTN's reported home market billing adjustĆ
ments. Because [Commerce] [is] unable to identify which billing
adjustments are inaccurate, as facts available, [Commerce] systemĆ
atically sorted through NTN's raw home market database and toĆ
taled the reported perĆsale billing adjustments until [Commerce]
arrived at a total equal to [Commerce's] calculated adjustment.
[Commerce] then adjusted these sales' billing adjustments such
that they reflected the total in exhibit [3] and disallowed the rest of
NTN's reported billing adjustments.
Id.
B. Contentions of the Parties
NTN argues that Commerce erred when it used facts available to:
(1) correct NTN's reported billing adjustment data; and (2) substiĆ
tut[e] [Commerce's] adjusted figures for verified, accurate data presentĆ
ed by [NTN]." NTN's Reply at 15; see NTN's Mem. at 13ć14. In
particular, NTN maintains that since Commerce verified NTN's reĆ
ported transactionĆspecific billing adjustments and found no discrepanĆ
cies, there is no basis under 19 U.S.C. §Ă1677e for Commerce to use facts
available. See NTN's Mem. at 14. NTN also contends that substituting
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[Commerce's] adjusted figures for verified, accurate data presented by a
party is [not only] contrary to *Ă*Ă* 19 U.S.C. §Ă1677e, [but also contrary]
to 19 C.F.R. §Ă351.308 [1998] [and] *Ă*Ă* the express language of the
SAA." NTN's Reply at 15. Therefore, NTN requests that this Court reĆ
mand to Commerce to use NTN's reported and verified data for the total
billing adjustment in the home market. See id.; NTN's Mem. at 15.
Commerce responds that although it verified NTN's reported transĆ
actionĆspecific home market billing adjustments and found no discrepĆ
ancies, Commerce only spotĆchecked," that is, examined a sample of
NTN's reported billing adjustments, and it is therefore possible that
many of NTN's other transactionĆspecific billing adjustments that
Commerce did not select during verification are inaccurate. See Def.'s
Mem. at 83. Commerce maintains that this is particularly true considerĆ
ing that the total of all of NTN's billing adjustments do not match the
total from exhibit 3, that is, the total billing adjustment Commerce deĆ
termined at verification. See id.
Commerce also asserts that, despite the errors contained in NTN's
questionnaire response, Commerce had to use questionnaire response
data, that is, [Commerce] had to make adjustments in the data so that
the data from the questionnaire response would not exceed the total billĆ
ing adjustment determined at verification," to calculate NTN's dumpĆ
ing margin. Id. at 83ć84. In particular, Commerce argues, that since it
could not identify the inaccurate billing adjustments, as facts availĆ
able, Commerce systematically sorted through NTN's raw home marĆ
ket data base and totaled the reported perĆsale billing adjustments until
Commerce arrived at a total equal to the verified total adjustment[] *Ă*Ă*
[and] then adjusted the billing adjustments for the examined sales to reĆ
flect the total determined at verification and disallowed the rest of
NTN's reported billing adjustments." Id. at 84. Therefore, Commerce
requests that since it relied upon verified figures, that is, Commerce reĆ
lied upon its verified total billing expense in exhibit 3, the Court should
sustain its adjustment to NTN's reported billing adjustment as supĆ
ported by the record and in accordance with law.
Timken agrees with Commerce and argues that since Commerce deĆ
termined that NTN's transactionĆspecific billing adjustments were inĆ
accurate, NTN's assertion that Commerce wrongfully rejected verified
data is without merit. See Timken Resp. at 58. Timken also asserts that
Commerce acted in accordance with 19 U.S.C. §Ă1677e(a)(2)(D) when it
used facts available in place of unverifiable data to make an adjustment
to NTN's reported billing adjustment. See id.
C. Analysis
The antidumping statute mandates that Commerce use facts availĆ
able if an interested party or any other person *Ă*Ă* provides *Ă*Ă* inforĆ
mation but the information cannot be verified as provided in section
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1677m(i) *Ă*Ă*." 19 U.S.C. §Ă1677e(a)(2)(D)(1998).23 Section 1677e(a)
provides that the use of facts available shall be subject to the limitations
set forth in 19 U.S.C. §Ă1677m(d).
Commerce's decision to use facts available to adjust NTN's reported
billing adjustments to reflect the total billing adjustment determined by
Commerce at verification was supported by substantial evidence and in
accordance with law. According to Micron Tech., Inc. v. United States
(Micron Tech."), 117 F.3d 1386, 1395 (Fed. Cir. 1997) (citing AntifricĆ
tion Bearings (Other than Tapered Roller Bearings) and Parts Thereof
from the Federal Republic of Germany, 56 Fed. Reg. 31,692, 31,707 (July
11, 1991)),
[v]erification depends precisely on tying amounts reported in quesĆ
tionnaire responses to the company's internal accounting records
and financial statements. Failure to demonstrate such a relationĆ
ship results in a failed verification.
`[A] verification is a spot check and is not intended to be an exhaustive
examination of the respondent's business. [Commerce] has considerĆ
able latitude in picking and choosing which items it will examine in deĆ
tail.'" PMC Specialties Group, Inc. v. United States (PMC"), 20 CIT
1130, 1134 (1996) (quoting Monsanto Co. v. United States (Monsanto"),
12 CIT 937, 944, 698 F. Supp. 275, 281 (1988)). In fact, Commerce enĆ
joys `wide latitude' in its verification procedures." Pohang Iron and
Steel Co. v. United States (Pohang"), 1999 Ct. Intl. Trade LEXIS 105,
*1, Slip. Op. 99ć112 (October 20, 1999); see also American Alloys, Inc. v.
United States (American Alloys"), 30 F.3d 1469, 1475 (Fed. Cir. 1994);
Carlisle Tire and Rubber Co. v. United States (Carlisle"), 9 CIT 520,
532, 622 F. Supp. 1071, 1082 (1985) (It is within the discretion of ComĆ
merce to determine how to verify" and due deference will be given to
the expertise of the agency"). NTN may not usurp Commerce's role as
fact finder and substitute their analysis of the data for the result
reached by Commerce. The Court will not supersede Commerce's conĆ
clusions so long as it `applies a reasonable standard to verify material
submitted and the verification is supported by such relevant evidence as
a reasonable mind might accept.'" Pohang, 1999 Ct. Intl. Trade LEXIS
105, *55, Slip. Op. 99ć112 (quoting AK Steel Corp. v. United States, 22
CIT 1070, 1091, 34 F. Supp. 2d 756, 772ć73 (1998)).
In this case, NTN reported home market billing adjustments in its
questionnaire response submitted to Commerce. Commerce, in turn,
acting within the wide latitude" of discretion allowed to Commerce,
performed two verifications: (1) reconcil[ing] the volume and value
23 Section 1677m(i) provides that:
[Commerce] shall verify all information relied upon in makingĊ
(1) a final determination in an investigation,
(2) a revocation under section 1675(d) of this title, and
(3) a final determination in a review under section 1675(a) of this title, ifĊ
(A) verification is timely requested by an interested party as defined in section 1677(9)(C), (D), (E), (F),
or (G) of this title, and
(B) no verification was made under this subparagraph during the 2 immediately preceding reviews and
determinations under section 1675(a) of this title of the same order, finding, or notice, except that this
clause shall not apply if good cause for verification is shown.
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NTN reported in its response to [NTN's] MOF reports" to arrive at a
total billing adjustment which Commerce refers to as exhibit 3 of NTN's
HM Report; and (2) verified NTN's reported, transactionĆspecific
home market billing adjustments by examining a variety of sales docuĆ
mentation," that is, Commerce spot checked" a select few of NTN's reĆ
ported transactionĆspecific billing adjustments. Final Results, 63 Fed.
Reg. 2563. After the verifications, Commerce, acting upon Timken's
identification of a discrepancy, reviewed NTN's questionnaire response
by taking the overall total of NTN's reported home market billing adĆ
justment and compared it to the total billing adjustment Commerce deĆ
termined at verification in exhibit 3 of NTN's HM Report. See id.
Commerce found that NTN's total reported home market billing adjustĆ
ment was significantly different from Commerce's verified total billing
adjustment in exhibit 3 of NTN's HM Report. See id. Since Commerce
determined that its verified total billing adjustment in exhibit 3 was
more traceable to NTN's MOF reports than NTN's reported transferĆ
specific total billing adjustment, Commerce concluded that NTN's othĆ
er transactionĆspecific billing adjustments that Commerce did not select
during verification were inaccurate. See id. In addition, the record did
not provide any information as to which transactionĆspecific billing adĆ
justments were inaccurate and NTN never explained the discrepancy
nor provided Commerce with information as to the correction of this
discrepancy at issue. Therefore, since: (1) NTN's transactionĆspecific
billing adjustments (that were not selected during Commerce's verificaĆ
tion) were inaccurate; and (2) Commerce cannot identify which transacĆ
tionĆspecific billing adjustments are inaccurate, this Court finds that
Commerce's use of facts available is in accordance with 19 U.S.C.
§Ă1677e(a)(2)(D).24
Accordingly, the Court sustains Commerce's adjustment to NTN's reĆ
ported billing adjustment as reasonable, in accordance with law and
supported by substantial evidence.
XII. Use of Affiliated Supplier Cost Data for Inputs Obtained From the
ąąAffiliated Supplier for All Purposes
A. Statutory Background
Normal value of the subject merchandise is defined, in pertinent part,
as the price at which the foreign like product is first sold *Ă*Ă* for conĆ
sumption in the exporting country *Ă*Ă*." 19 U.S.C. §Ă1677b(a)(1)(B)(i).
However, whenever Commerce has reasonable grounds to believe or
suspect" that sales of the foreign like product under consideration for
24 The Court does not agree with NTN's assertion that the substitution of Commerce's adjustment to NTN's billing
adjustment for verified, accurate data presented by [NTN] *Ă*Ă* is contrary to *Ă*Ă* 19 U.S.C. §Ă1677e, *Ă*Ă* 19 C.F.R.
§Ă351.308 *Ă*Ă* [and] the express language of the SAA." NTN's Reply at 15. Commerce verified: (1) a few samples of
NTN's reported transactionĆspecific billing adjustments; and (2) a total billing adjustment that Commerce arrived at
while reconciling the volume and value NTN reported in its response to its MOF, that is, what Commerce refers to as
the total in exhibit 3 of NTN's HM Report. After verification, Commerce found that the other transactionĆspecific billĆ
ing adjustments that Commerce did not select during verification were inaccurate. Moreover, Commerce could not
identify which of these transactionĆspecific billing adjustments were inaccurate. Therefore, Commerce properly reĆ
sorted to facts available since NTN provided information, that is, NTN's reported transactionĆspecific billing adjustĆ
ments, that could not be verified.
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the determination of NV have been made at prices which represent less
than the COP of that product, Commerce shall determine whether such
sales were made at less than the COP. See 19 U.S.C. §Ă1677b(b)(1). If
Commerce determines that there are sales below the COP and certain
conditions are present under §Ă1677b(b)(1)(A)ć(B), it may disregard
such belowĆcost sales in the determination of NV. See 19 U.S.C.
§Ă1677b(b)(1).
Additionally, the special rules for the calculation of COP or CV conĆ
tained in 19 U.S.C. §Ă1677b(f)(2)ć(3) provide that, in a transaction beĆ
tween affiliated parties, as defined in 19 U.S.C. §Ă1677(33), Commerce
may disregard either the transaction or the value of a major input.
Section 1677b(f)(2) provides that Commerce may disregard an affiliĆ
ated party transaction when the amount representing [the transaction
or transfer price] does not fairly reflect the amount usually reflected in
sales of merchandise under consideration in the market under considerĆ
ation," that is, an armsĆlength or market price. 19 U.S.C. §Ă1677b(f)(2)
(fairĆvalue" provision). If such a transaction is disregarded *Ă*Ă* and
no other transactions are available for consideration," Commerce shall
value the cost of an affiliatedĆparty input based on the information
available as to what the amount would have been if the transaction had
occurred between persons who are not affiliated," that is, based on
arm'sĆlength or market value. Id.
One of the elements of value to be considered in the calculation of
COP, which is referred to in section 1677b(f)(2), is the cost of manufacĆ
turing and fabrication. See 19 U.S.C. §Ă1677b(b)(3)(A).
Section 1677b(f)(3)'s major input rule" states that Commerce may
calculate the value of the major input on the basis of the data available
regarding COP, if such COP exceeds the market value of the input calcuĆ
lated under §Ă1677b(f)(2). See 19 U.S.C. §Ă1677b(f)(3). Commerce, howĆ
ever, may rely on the data available only if: (1) a transaction between
affiliated parties involves the production by one of such parties of a maĆ
jor input" to the merchandise produced by the other, and, in addition,
(2) Commerce has reasonable grounds to believe or suspect" that the
amount reported as the value of such input is below the COP. 19 U.S.C.
§Ă1677b(f)(3). For purposes of §Ă1677b(f)(3), regulation 19 C.F.R.
§Ă351.407(b) (1998) provides that Commerce will value a major input
supplied by an affiliated party based on the highest of (1) the actual
transfer price for the input; (2) the market value of the input; or (3) the
COP of the input. See also MannesmannrohrenĆWerke, 23 CIT at ____,
77 F. Supp. 2d at 1312 (holding that 19 U.S.C. §§Ă1677b(f)(2) and (3), as
well as the legislative history of the major input rule, support ComĆ
merce's decision to use the highest of transfer price, cost of production,
or market value to value the major inputs that the producer purchased
from the affiliated supplier).
Thus, paragraphs (2) and (3) of 19 U.S.C. §Ă1677b(f) authorize ComĆ
merce, in calculating COP and CV, to do the following: (1) disregard a
transaction between affiliated parties if, in the case of any element of
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value that is required to be considered, the amount representing that
element does not fairly reflect the amount usually reflected in sales of
merchandise under consideration in the market under consideration;
and (2) determine the value of the major input on the basis of the inforĆ
mation available regarding COP if Commerce has reasonable grounds
to believe or suspect that an amount represented as the value of the inĆ
put is less than its COP. See Timken, 21 CIT at 1327ć28, 989 F. Supp. at
246 (holding that Commerce may disregard transfer price for inputs
purchased from related suppliers pursuant to 19 U.S.C. §Ă1677b(e)(2),
the predecessor to 19 U.S.C. §Ă1677b(f)(2), if the transfer price or any
element of value does not reflect its normal value and citing NSK Ltd. v.
United States, 19 CIT 1319, 1323ć26, 910 F. Supp. 663, 668ć70 (1995),
aff'd, 119 F.3d 16 (Fed. Cir. 1997)).
B. Factual Background
During the POR at issue, Commerce, pursuant to 19 U.S.C.
§Ă1677b(f), *Ă*Ă* requested [that] NSK *Ă*Ă* submit affiliated supplier
cost data for inputs [NSK] obtained from the affiliated supplier." Def.'s
Mem. at 88. Commerce, as the statute directs, then proceeded to use the
affiliated supplier cost data to calculate NSK's COP and CV. See id. HowĆ
ever, during the administrative review, Commerce also:
substituted affiliatedĆparty cost data [for NTN's reported transfer
prices] when it determined whether the foreign like product was
commercially comparable to each U.S. model, when it calculated a
differenceĆin merchandise (difmer) adjustment for nonĆidentical
U.S. and home market matches, and when it recalculated NSK's reĆ
ported U.S. inventory carrying costs prior to deducting this expense
from CEP.
Final Results, 63 Fed. Reg. 2573.
Explaining its methodology, Commerce stated that:
in accordance with section [1677b(f)] of the Act, [Commerce] recalĆ
culated NSK's reported TRBĆspecific COP and CV to include the
COP of an affiliatedĆparty input if the transfer price NSK reported
for that input was less than the COP for that input. [Commerce]
note[s] that COP and CV are composed of several components. The
adjustment [Commerce] made for NSK's affiliatedĆparty inputs is
actually an adjustment to its reported material costs. Because maĆ
terial costs are a component of the variable cost of manufacture
(VCOM) and the total cost of manufacture (TCOM), and these in
turn are components of COP and CV, when [Commerce] adjusted
NSK's reported material costs [Commerce] not only recalculated
its COP and CV, but [Commerce] effectively recalculated VCOM
and TCOM components of COP and CV as well.
Id. at 2574.
Therefore, as a result, Commerce resorted to using affiliated supplier
cost data for purposes other than calculating COP and CV and exĆ
plained:
[Commerce] does not rely on a respondent's reported costs solely
for the calculation of COP and CV. [Commerce] also use[s] cost inĆ

print order no. 40046, date set 2/8/2002, time set 9:00

116

CUSTOMS BULLETIN AND DECISIONS, VOL. 36, NO. 8, FEBRUARY 20, 2002

formation in a variety of other aspects of [Commerce's] margin
calculations. For example, when determining the commercial comĆ
parability of the foreign like product in accordance with section
[1677(16)] of the Act, it has been [Commerce's] longĆstanding pracĆ
tice to rely on the productĆspecific VCOMs and TCOMs for U.S. and
home market merchandise. Likewise, when calculating a difmer adĆ
justment to NV in accordance with section [1677b(a)(6)] of the Act,
it has been [Commerce's] consistent policy to calculate the adjustĆ
ment as the difference between the productĆspecific VCOMs for the
U.S. and home market merchandise compared *Ă*Ă*. Furthermore,
[Commerce] has permitted respondents to calculate their reported
[inventory carrying costs] on the basis of TCOM.
Id.
C. Contentions of the Parties
NSK asserts that the plain language of 19 U.S.C. §Ă1677b(f) and legisĆ
lative history restrict Commerce's use of affiliated supplier cost data in
that Commerce may substitute *Ă*Ă* affiliated supplier cost data[] for
affiliated supplier price data," that is, transfer prices between affiliates,
only `[f]or purposes of subsections (b) and (e)'" of §Ă1677b(f). NSK's
Mem. at 7 (quoting 19 U.S.C. §Ă1677b(f)). In particular, NSK argues that
Commerce violated the law when it used NSK's affiliated supplier cost
data to: (1) run its model match methodology under 19 U.S.C.
§Ă1677(16); (2) calculate the difmer adjustment under 19 U.S.C.
§Ă1677b(a)(6); and (3) recalculate NSK's reported United States invenĆ
tory carrying costs prior to deducting this expense from CEP pursuant
to 19 U.S.C. §Ă1677a(d). See NSK's Mem. at 8ć12; NSK's Reply at 2ć6.
NSK also argues that, pursuant to Ad Hoc Comm. of AZĆNMĆTXĆFL
Producers of Gray Portland Cement v. United States, 13 F.3d 398, 401
(Fed. Cir. 1994),
the Court must presume [that 19 U.S.C. §Ă1677b(f)] means that
Commerce may use data gathered pursuant to subsection
[§Ă1677b(f)] for calculations involving subsections [§§Ă1677b(b) and
(e)] only. That other sections of the statuteĊspecifically subsecĆ
tions [1677(16), 1677b(a)(6), 1677a(d)]Ċare silent about the use of
affiliated supplier cost data does not nullify the precise language of
subsection [1677b(f)].
NSK's Mem. at 8ć9.
NSK further asserts that §Ă1677b(f)'s restriction on the use of affiliĆ
ated supplier cost data applies to all of the provisions of the antidumping
law that is, especially, §§Ă1677(16), 1677b(a)(6) and 1677a(d) because
there are no statements to the contrary. See id. at 9ć10 (citing Yankee
Atomic Elec. Co. v. United States (Yankee"), 112 F.3d 1569, 1576 (Fed.
Cir. 1997)). Therefore, NSK requests Commerce to rerun the model
match methodology, and recalculate the difmer adjustment and U.S. inĆ
ventory carrying costs, without regard to affiliated supplier cost data
collected" pursuant to subsections §Ă1677b(f)(2) and §Ă1677b(f)(3).
NSK's Mem. at 11ć12.
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Commerce alleges that 19 U.S.C. §Ă1677b(f) does not restrict the use of
affiliated supplier cost data to calculating COP and CV since Commerce
requires cost data for other purposes.25 See Def.'s Mem. at 86ć91. ComĆ
merce argues that §§Ă1677(16), 1677a(a)(6)26 [sic] and 1677a(d) do not
prohibit Commerce from using affiliated supplier cost data. See id. at 89.
Moreover, Commerce alleges that §§Ă1677(16), 1677b(a)(6) and
1677a(d) grant Commerce discretion. See id. at 90. In particular, ComĆ
merce points out that:
Section [1677(16)] does not specify a particular methodology for deĆ
termining appropriate matches. Rather, the statute implicitly deleĆ
gates the selection of an appropriate methodology to [Commerce].
ą*Ă*Ă* Likewise, section [1677b(a)(6)] grants [Commerce] the
same discretion to determine a suitable method to calculate a difĆ
mer adjustment and does not restrict [Commerce's] selection of an
appropriate methodology to any particular approach. In addition,
with respect to [Commerce's] recalculation of NSK's U.S. [inventoĆ
ry carrying costs], section [1677a(d)] only specifies what adjustĆ
ments are to be made to determine CEP and does not provide details
regarding the precise calculations for each particular adjustment.
Final Results, 63 Fed. Reg. at 2574ć75.
[I]f [Commerce] determine[s] a component of a respondent's COP
and CV is distortive for one aspect of [Commerce's] analysis, it is
reasonable to make the same determination with respect to those
other aspects of [Commerce's] margin calculations where [ComĆ
merce] relied on identical cost data. To do otherwise would not only
produce distortive results but would be contrary to [Commerce's]
mandate to administer the dumping laws as accurately as possible.
Id. at 2574.
Commerce further argues that the plain language of §Ă1677b(f) does
not prohibit the use of affiliated supplier cost data for purposes other
than the calculation of COP and CV because Congress has [not] directĆ
ly spoken on the precise question at issue." Def.'s Mem. at 89. In sum,
Commerce maintains that the use of affiliated supplier cost data is not
restricted only to the calculation of COP and CV. Rather, Commerce asĆ
serts that it has been afforded discretion to use cost data for other purĆ
poses. See id. at 89ć90.
Commerce, in response to NSK argues that its use of affiliated suppliĆ
er cost data for purposes other than the calculation of COP and CV not
only produced a harmonious whole but also indicated Commerce's obĆ
serving and understanding of the statute as a whole. Therefore, ComĆ
merce requests that the Court sustain its use of affiliated supplier cost
25 As stated above, in the Final Results, Commerce explains how material costs are a component of VCOM and
TCOM which in turn, are both components of COP and CV. See Final Results, 63 Fed. Reg. at 2574. Therefore, when
Commerce adjusted NSK's reported material costs, it not only calculated COP and CV, but also recalculated VCOM and
TCOM. See id. In turn, since Commerce relies upon VCOM and/or TCOM in running its model match, calculating the
difmer adjustment and inventory carrying costs, Commerce asserts that its use of affiliated supplier cost data for purĆ
poses other than the calculation of COP and CV was reasonable and in accordance with law. See id.
26 The Court assumes that Commerce is referring to 19 U.S.C. §Ă1677b(a)(6) and not 19 U.S.C. §Ă1677a(a)(6).
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data for purposes other than calculating COP and CV as in accordance
with law.
Timken agrees with Commerce and asserts that NSK's arguments
are not supported by the statute. See Timken's Resp. at 53. In particular,
Timken argues that the term: (1) for purposes of this part" in
§Ă1677b(b)(3) means [t]he part of the statute referred to [a]s `Part IV
General Provisions' and includes 19 U.S.C. §Ă1677 through §Ă1677n
[(1994)]" and, therefore [t]he three provisions for which Commerce
has used NSK's modified costs are all contained within this part;" and
(2) this subtitle" in §Ă1677b(e) includes §Ă1671 [(1994)] through
§Ă1677n *Ă*Ă* [and] the three provisions for which Commerce has used
modified costs are included within these." Id. Timken also maintains
that the respective statues for running the model match, calculating the
difmer adjustment and inventory carrying costs do not contain any lanĆ
guage on how Commerce is to calculate costs.27 See id. at 54. Pointing
out that Commerce has discretion to employ cost information obtained
from [NSK] to make all of these determinations," Timken asserts that
Commerce's use of affiliated supplier cost data for purposes other than
the calculation of COP and CV was in accordance with law. Id.
D. Analysis
In resolving questions of statutory interpretation, the Chevron test
requires this Court first to determine whether Congress has directly
spoken to the precise question at issue," that is, whether the plain meanĆ
ing of the statute's text answers the question. Chevron, 467 U.S. at 842.
If the language of the statute is clear, then this Court must defer to ConĆ
gressional intent. See id. at 842ć43. If the statute is silent or ambiguous
with respect to the specific issue and the legislative history of the statute
doesn't clarify the issue, the question for the Court is whether ComĆ
merce's construction of the statute is permissible. See id. at 843. EssenĆ
tially, this is an inquiry into the reasonableness of Commerce's
interpretation. See Fujitsu Gen. Ltd. v. United States, 88 F.3d 1034, 1038
(Fed. Cir. 1996). Provided Commerce has acted rationally, the Court may
not substitute its judgment for the agency's. See IPSCO, 965 F.2d at
1061; see also Koyo Seiko Co. v. United States (Koyo CAFC"), 36 F.3d
1565, 1570 (Fed. Cir. 1994) (holding that a court must defer to an
agency's reasonable interpretation of a statute even if the court might
have preferred another"). In determining whether Commerce's interĆ
pretation is reasonable, the Court considers, among other factors, the
express terms of the provisions at issue, the objectives of those proviĆ
sions and the objectives of the antidumping scheme as a whole." MitsuĆ

27 NSK argues that [w]hile the statute views affiliated supplier transactions with caution as regards COP and CV
calculations, this does not mean these transactions should be replaced whenever Commerce uses cost to assist in the
measurement of nonĆcost variables. For example, *Ă*Ă* the difmer adjustment measures differences between merchanĆ
dise, not differences in cost." NSK's Reply at 4ć5. NSK further argues that Congress knew `[t]he question of affiliation
is relevant to a number of price and cost issues in an antidumping investigation or review,' but nevertheless confined
Commerce's ability to collect and use affiliated supplier cost data just to COP and CV calculations." Id. (quoting H.R.
Doc. 103ć316, at 838).
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bishi Heavy Indus., Ltd. v. United States, 22 CIT 541, 545, 15 F. Supp. 2d
807, 813 (1998).
In the case at bar, the issue before the Court is whether Commerce can
use affiliated supplier cost data obtained pursuant to 19 U.S.C.
§Ă1677b(f) for purposes other than the calculation of COP and CV. In
particular, the Court must determine whether Commerce's use of affiliĆ
ated supplier cost data to: (1) run its model match methodology under 19
U.S.C. §Ă1677(16); (2) calculate the difmer adjustment under 19 U.S.C.
§Ă1677b(a)(6); and (3) recalculate NSK's reported United States invenĆ
tory carrying costs prior to deducting this expense from CEP pursuant
to 19 U.S.C. §Ă1677a(d) was in accordance with law. Because the plain
language of §§Ă1677(16), 1677b(a)(6) and 1677a(d) is silent with respect
to the specifics of Commerce's use of affiliated supplier cost data obĆ
tained from §Ă1677b(f), see §§Ă1677(16), 1677b(a)(6) and 1677a(d), and
because neither the statutory language nor the legislative history of
§Ă1677(16), §Ă1677b(a)(6) and §Ă1677a(d) explicitly establish that
Commerce cannot use affiliated supplier cost data when running the
modelĆmatch methodology, calculating the difmer adjustment and reĆ
calculating inventory carrying costs prior to deducting this expense
from CEP, the Court must proceed to determine whether Commerce's
interpretation of the statute is reasonable and in accordance with its
legislative purpose. See Chevron, 467 U.S. at 843.
Congress has: (1) implicitly delegated authority to Commerce to seĆ
lect an appropriate methodology for determining appropriate matches
under §Ă1677(16); (2) granted Commerce discretion to determine a suitĆ
able method to calculate a difmer adjustment pursuant to §Ă1677b(a)(6);
and (3) omitted to provide details regarding the precise calculations for
each particular adjustment that Commerce makes with respect to the
recalculation of inventory carrying costs under §Ă1677a(d). See
§§Ă1677(16), 1677b(a)(6) and 1677a(d); see also Final Results, 63 Fed.
Reg. at 2574; Koyo Seiko Co. v. United States, 66 F.3d 1204, 1209 (Fed.
Cir. 1995), (Congress has implicitly delegated authority to Commerce
to determine and apply a modelĆmatch methodology necessary to yield
`such or similar' merchandise [that is, what is now referred to as forĆ
eign like product"] under [§Ă1677(16)]").
In the Final Results, Commerce explained its use of affiliated supplier
cost data for running its model match methodology, calculating the difĆ
mer adjustment and recalculating NSK's inventory carrying costs as
follows:
[t]he adjustment [Commerce] made for NSK's affiliatedĆparty inĆ
puts is actually an adjustment to its reported material costs. BeĆ
cause material costs are a component of *Ă*Ă* VCOM and *Ă*Ă*
TCOM, and these in turn are components of COP and CV, when
[Commerce] adjusted NSK's reported material costs [Commerce]
not only recalculated [NSK's] COP and CV, but [Commerce] effecĆ
tively recalculated VCOM and TCOM components of COP and CV
as well.
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ą*Ă*Ă* [Commerce] does not rely on a respondent's reported costs
solely for the calculation of COP and CV. [Commerce] also use[s]
cost information in a variety of other aspects of [Commerce's] marĆ
gin calculations. For example, when determining the commercial
comparability of the foreign like product in accordance with section
[1677(16)] *Ă*Ă*, it has been our longĆstanding practice to rely on
the productĆspecific VCOMs and TCOMs for U.S. and home market
merchandise. Likewise, when calculating a difmer adjustment to
NV in accordance with section [1677b(a)(6)] *Ă*Ă*, it has been [ComĆ
merce's] consistent policy to calculate the adjustment as the differĆ
ence between the productĆspecific VCOMs for the U.S. and home
market merchandise compared *Ă*Ă*. Furthermore, [Commerce]
ha[s] permitted respondents to calculate their reported [inventory
carrying costs] on the basis of TCOM.
Final Results, 63 Fed. Reg. at 2574.
Commerce further states:
[I]f [Commerce] determine[s] a component of a respondent's COP
and CV is distortive for one aspect of [Commerce's] analysis, it is
reasonable to make the same determination with respect to those
other aspects of [Commerce's] margin calculations where [ComĆ
merce] relied on the identical cost data. To do otherwise would not
only produce distortive results but would be contrary to [ComĆ
merce's] mandate to administer the dumping laws as accurately as
possible.
Id.
The Court also holds that §Ă1677b(f) does not restrict the use of affiliĆ
ated supplier cost data to purposes other than calculating COP and CV.
Although the SAA provides in relevant part that [u]nder the existing
statute [that is, §§Ă1677b(f)(2) and (3)], these provisions literally apply
only to the calculation of constructed value *Ă*Ă* [and] cost of producĆ
tion[,] *Ă*Ă*" the Court finds that it would be anamolous to interpret this
language as implying that Congress' intention was to prohibit ComĆ
merce from using affiliated supplier cost data for other purposes. H.R.
Doc. 103ć316, at 838ć39. When construing an act of Congress, and esĆ
pecially when determining the essential characteristic of a particular
statute, we must observe and understand the statute as a whole." YanĆ
kee, 112 F.3d at 1576 (quoting Richards v. United States, 369 U.S. 1, 11,
82 S.Ct. 585, 7 L.Ed. 2d. 492 (1962), that states that a Court believe[s] it
fundamental that a section of a statute should not be read in isolation
from the context of the whole Act"; In re Nantucket, Inc., 677 F.2d 95, 98
(CCPA 1982), that states that [e]ach part or section of a statute should
be construed in connection with every other part or section so as to proĆ
duce a harmonious whole, and it is not proper to confine interpretation
to the one section to be construed"). The statute, read as a whole, does
not show Congressional intent to restrict the use of affiliated supplier
cost data solely to COP and CV calculations and in effect, tie the hands of
Commerce while parties could distort dumping margins with impunity.
Commerce has an overriding mandate to calculate accurate dumping
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margins. See BoweĆPassat v. United States (Bowe"), 17 CIT 335, 340
(1993). Based on the foregoing, the Court finds that Commerce's use of
affiliated supplier cost data for purposes other than the calculation of
COP and CV is reasonable and in accordance with law.
XIII. Commerce's Denial of a Partial PriceĆBased LOT Adjustment to
ąąNV for CEP Sales
A. Background
During this review, Commerce applied a CEP offset under 19 U.S.C.
§Ă1677b(a)(7)(B) to NV for all of NSK's CEP sales. See Def.'s Mem. at 91.
In reaching this result, Commerce first determined that for NSK there
was one CEP LOT and two home market LOTs, [that is,] original equipĆ
ment manufacturer (OEM") and aftermarket (AM"), and that the
CEP LOT was not the same as either home market LOT." See id. ComĆ
merce found that because NSK lacked home market sales at a LOT
equal to NSK's CEP sales, there was no information on the record that
would enable Commerce to quantify the price differences between the
CEP LOT and either of the two NV levels, i.e., OEM and AM." Id. ComĆ
merce also determined it lacked the information that provides an apĆ
propriate basis for determining a levelĆofĆtrade adjustment. Id. For
NSK's CEP sales, Commerce determined that a CEP offset adjustment
[pursuant to §Ă1677b(a)(7)(B)] was appropriate for all of the NV transĆ
actions that were matched to CEP, because these NV transactions were
at a more advanced stage of distribution than the CEP transactions."28
Id. Contrary to NSK's contentions, Commerce concluded that no proviĆ
sion of the antidumping statute provides for a partial" LOT adjustĆ
ment between two home market LOTs where neither level is
equivalent to the LOT of the U.S. sale." Final Results, 63 Fed. Reg. at
2578.
B. Contentions of the Parties
NSK agrees with the manner in which Commerce determined the
LOT of its CEP for NV transactions. See NSK's Mem. at 18. In particuĆ
lar, NSK agrees that Commerce properly used the CEP as adjusted for
§Ă1677a(d) expenses prior to its LOT analysis. NSK, however, argues
that Commerce should have granted it a partial" priceĆbased LOT adĆ
justment. See id. at 19.
NSK first notes that Commerce found two LOTs in the home market,
one corresponding to OEM sales and the other to AM sales. See id. NSK
also agrees that when Commerce matched CEP sales to home market
OEM sales, Commerce correctly applied a CEP offset because there was
no basis for quantifying a priceĆbased LOT adjustment for CEP to OEM
NV matches. See id. Further, NSK notes that Commerce correctly conĆ
cluded that there was no record information that would allow ComĆ
merce to quantify the downward price adjustment to adjust fully the AM
28 According to Commerce, [a] CEP offset is made only when the LOT of the home market sale is more advanced
than the LOT of the CEP sale and there is not an appropriate basis for determining whether there is an effect on price
comparability." Final Results, 63 Fed. Reg. at 2577.
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NV [LOT] to the CEP [LOT]." Id. NSK however disagrees with ComĆ
merce's decision to apply a CEP offset when Commerce matched CEP
sales to home market AM sales. See id. In these situations, NSK argues,
§Ă1677b(a)(7)(A) and the SAA direct Commerce to calculate a partial
priceĆbased LOT adjustment to NV for CEP sales measured by the price
differences between OEM and AM LOTs. See id. at 19ć20.
NSK notes that the statute directs Commerce to adjust NV for any difĆ
ference between CEP and NV wholly or partly" due to a difference in
LOT between CEP and NV. Id. at 19 (citing §Ă1677b(a)(7)(A)). NSK also
points out that §Ă1677b(a)(7)(B) indicates that a CEP offset should only
be used in the total absence of priceĆbased LOT adjustments. See NSK's
Mem. at 19. Accordingly, NSK claims that since there was evidence
for quantifying price differences between OEM and AM LOTs, ComĆ
merce's failure to calculate a priceĆbased LOT adjustment that partly
accounted for such LOT differences violated the plain language of
§Ă1677b(a)(7)(A). See NSK's Reply at 10.
Commerce argues that it properly denied a partial LOT adjustment
and applied a CEP offset to NV for all of NSK's CEP transactions. See
Def.'s Mem. at 91ć101. Contrary to NSK's reading of §Ă1677b(a)(7)(A),
Commerce asserts that the statute only provides for an LOT priceĆbased
adjustment to NV based upon price differences in the home market beĆ
tween the CEP LOT and NV LOT when the differences can be quantiĆ
fied. See id. at 98ć99. Commerce claims that the statute does not
authorize an LOT priceĆbased adjustment based upon different LOTs in
the home market when the price difference between the CEP LOT sales
and the home market LOT sales cannot be quantified. See id. at 91,
96ć99; see also Final Results, 63 Fed. Reg. at 2578 (explaining that ComĆ
merce does not read into §Ă1677b(a)(7)(A)'s wholly or partly" language
the authority to make an LOT adjustment based on differences between
two home market LOTs where neither level is equivalent to the level of
the United States sale).
Timken agrees with Commerce's positions, emphasizing that ComĆ
merce: (1) properly denied an LOT adjustment for NSK's CEP sales;
and (2) reasonably interpreted §Ă1677b(a)(7)(A) as not providing for a
partial" LOT adjustment as contended by NSK. See Timken's Resp. at
55ć56.
C. Analysis
This issue has already been decided in NTN Bearing, 24 CIT at ____,
104 F. Supp. 2d at 127ć31. As this Court explained in NTN Bearing,
Commerce's decision to deny NSK a partial priceĆbased LOT adjustĆ
ment measured by price differences between home market OEM and
AM sales was in accordance with law. There is no indication in
§Ă1677b(a)(7)(A) that the pattern of price differences between two
LOTs in the home market, absent a CEP LOT in the home market,
justifies an LOT adjustment. Rather, Commerce's interpretation of
§Ă1677b(a)(7)(A) as only providing an LOT adjustment based upon price
differences in the home market between the CEP LOT and the NV LOT
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was reasonable, especially in light of the existence of the CEP offset to
cover situations such as those at issue here.
XIV. Commerce's Calculation of CEP for FurtherĆManufactured
ąąMerchandise and Its Application of Facts Available
A. Background
An antidumping duty is imposed upon imported merchandise when:
(1) Commerce determines such merchandise is being dumped, that is,
sold or likely to be sold in the United States at less than fair value; and
(2) the International Trade Commission determines that an industry in
the United States is materially injured or is threatened with material
injury. See 19 U.S.C. §Ă1673; 19 U.S.C. §Ă1677(34) (1994). To determine
whether there is dumping, Commerce compares the price of the imĆ
ported merchandise in the United States to the NV for the same or simiĆ
lar merchandise in the home market. See 19 U.S.C. §Ă1677b (1994). The
price in the United States is calculated using either an export price or
constructed export price. See 19 U.S.C. §Ă1677a(a), (b); see also, H.R.
Doc. No. 103ć316, at 822 (Commerce will classify the price of a United
States sales transaction as a CEP [i]f, before or after the time of imĆ
portation, the first sale to an unaffiliated person is made by (or for the
account of) the producer or exporter or by a seller in the United States
who is affiliated with the producer or exporter"); AK Steel Corp. v.
United States, 226 F.3d 1361 (Fed. Cir. 2000) (discussing when to apply
EP or CEP methodology).
Commerce must reduce the price used to establish CEP by any of the
following amounts associated with economic activities occurring in the
United States: (1) commissions paid in selling the subject merchandise
in the United States"; (2) direct selling expenses, that is, expenses that
result from, and bear a direct relationship to, the sale, such as credit exĆ
penses, guarantees and warranties"; (3) any selling expenses that the
seller pays on behalf of the purchaser" (assumptions); (4) indirect selĆ
ling expenses, that is, any selling expenses not deducted under any of
the first three categories of deductions; (5) certain expenses resulting
from further manufacture or assembly (including additional material
and labor) performed on the merchandise after its importation into the
United States; and (6) profit allocated to the expenses described in cateĆ
gories (1) through (5). 19 U.S.C. §Ă1677a(d)(1)ć(3); see H.R. Doc.
103ć316, at 823ć24.
Commerce calculates the expenses resulting from further manufacĆ
ture or assembly using one of two statutory methods. See 19 U.S.C.
§Ă1677a(d), (e). The first method provides that Commerce shall reduce
the price used to establish constructed export price [by] *Ă*Ă* the cost of
any further manufacture or assembly (including additional material
and labor), except in [certain] circumstances." 19 U.S.C. §Ă1677a(d)(2).
When the first method does not apply, Commerce applies a special rule
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for merchandise with value added after importation (Special Rule").
See 19 U.S.C. §Ă1677a(e) (1994). The Special Rule provides that:
[w]here the subject merchandise is imported by a person affiliated
with the exporter or producer, and the value added in the United
States by the affiliated person is likely to exceed substantially the
value of the subject merchandise, [Commerce] shall determine the
constructed export price for such merchandise by using one of the
following prices if there is a sufficient quantity of sales to provide a
reasonable basis for comparison and [Commerce] determines that
the use of such sales is appropriate:
ą(1) The price of identical subject merchandise sold by the exĆ
porter or producer to an unaffiliated person.
ą(2) The price of other subject merchandise sold by the exportĆ
er or producer to an unaffiliated person.
If there is not a sufficient quantity of sales to provide a reasonable
basis for comparison under paragraph (1) or (2), or [Commerce] deĆ
termines that neither of the prices described in such paragraphs is
appropriate, then the constructed export price may be determined
on any other reasonable basis.
19 U.S.C. §Ă1677a(e).
On January 29, 1997, Koyo requested that Commerce apply the SpeĆ
cial Rule pursuant to 19 U.S.C. §Ă1677a(e) for certain of Koyo's imported
bearings and bearing parts further manufactured in the United States
prior to being sold to an unaffiliated customer. See Koyo's Mem. Ex. 1.
Moreover, Koyo requested that Commerce exempt it from completing a
certain section of Commerce's questionnaire that required Koyo to reĆ
port sales and cost data information for its further manufactured sales.
See id. Although Commerce notified Koyo on February 18, 1997, that
Koyo was not currently required to respond to the particular section of
the questionnaire, Commerce also cautioned Koyo by stating this inĆ
formation is subject to verification and may be required for future subĆ
mission." Koyo's Mem. Ex. 2. Commerce then, in the Final Results,
determined that:
the record does not lead [Commerce] to conclude that the use of eiĆ
ther of the two alternative methods described in section
[1677a(e)(1) and (2)] with respect to Koyo's furtherĆmanufactured
subject merchandise is appropriate. The record indicates that
Koyo's U.S. sales of furtherĆmanufactured subject merchandise
represented a large portion of its total U.S. sales of subject merchanĆ
dise during the POR. Therefore, the use of either of the proxy methĆ
ods in this caseĊwhere the proportion of furtherĆmanufactured
sales is relatively highĊwould have a relatively high potential for
inaccuracy. In addition, as noted in [Commerce's] preliminary reĆ
sults, the finished merchandise sold by Koyo to the first unrelated
U.S. customer was still in the same class or kind as merchandise
within the scope of the TRB order and finding (i.e., imported TRB
components were processed into TRBs). As a result, the calculation
of the precise amount of cost of further manufacturing would not be
nearly as burdensome as it would be for *Ă*Ă* another respondent
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who imported TRBs for incorporation in automobiles. FurtherĆ
more, in prior reviews [Commerce has] calculated margins for
Koyo's furtherĆprocessed sales and ha[s] extensive experience with
and knowledge of Koyo's furtherĆmanufactured sales and the calĆ
culation of the cost of further manufacturing in the United States
with respect to these sales. Therefore, in this case Commerce ha[s]
determined that for Koyo the relatively small reduction of burden
on Commerce that would result from resorting to either of the two
statutory proxy methods under the [S]pecial [R]ule is outweighed
by the potential distortion and losses in accuracy as a consequence
of their use. Accordingly, Commerce ha[s] rejected the use of either
of the two proxies as inappropriate and ha[s] sought to calculate the
CEP for Koyo's further manufactured sales using another reasonĆ
able basis.
Final Results, 63 Fed. Reg. at 2561.
As another reasonable method, Commerce chose its standard methĆ
odology under §Ă1677a(d)(2) to calculate the CEP of Koyo's further
manufactured merchandise and found that this methodology was not
only not burdensome but also presented a higher probability of accuĆ
rate results than using margins calculated for nonĆfurtherĆmanufacĆ
tured sales." Def.'s Mem. at 103ć104 (citing Final Results, 63 Fed. Reg.
at 2561). Accordingly, Commerce requested that Koyo provide ComĆ
merce with responses to the particular section of the questionnaire. See
Koyo's Mem. Ex. 3. Koyo refused to submit responses to the particular
section and proposed that Commerce, as an alternative methodology,
apply the margins on finished products to the furtherĆmanufactured
products. See Koyo's Mem. Exs. 4, 6. In particular, Koyo proposed
that [Commerce] instead of evaluating whether the margins for finĆ
ished over 4 [inch] Ać588ć604 bearings were an appropriate surroĆ
gate for Ać588ć604 furtherĆmanufactured merchandise, could
have used the margins it calculated for under 4 [inch] Ać588ć054
bearings as a proxy for that Ać588ć604 merchandise which was furĆ
ther processed into under 4 [inch] bearings, and the margins calcuĆ
lated for over 4 [inch] bearings as a proxy for that Ać588ć604
merchandise which was further processed into over 4 [inch] bearĆ
ings.
Final Results, 63 Fed. Reg. at 2562.
Koyo alternatively proposed that Commerce could have compare[d]
the value of all finished bearings [0ć4 inch Ać588ć604 TRBs and over 4
inch Ać588ć604 TRBs] to the value of all furtherĆprocessed components
[that is, 0ć4 inch Ać588ć054 furtherĆmanufactured TRBs and over 4
inch Ać588ć604 furtherĆmanufactured TRBs]." Koyo's Mem. at 26ć27.
Commerce responded that:
[w]hile Koyo's proposal would be less burdensome than the use of
the standard methodology, [Commerce] believe[s] that the stanĆ
dard methodology is not unduly burdensome and presents a higher
probability of accurate results than using margins calculated for
nonĆfurtherĆmanufactured sales. Among other things, Koyo's proĆ
posal relies on information concerning a different class or kind of
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merchandise and therefore in this case does not sufficiently allay
concerns about potential inaccuracy. The record indicates that the
use of these proxy methods would have a relatively high potential
for distortion; [Commerce] believe[s] that the gains in accuracy
that [Commerce] would achieve using the standard methodology
would outweigh the additional burden resulting from the use of the
standard calculation. The record supports [Commerce's] continued
use of the standard methodology as a reasonable basis for calculatĆ
ing the CEP for Koyo's furtherĆmanufactured merchandise.
Final Results, 63 Fed. Reg. at 2562.
Therefore, since Koyo refused to respond to the particular section,
Commerce, pursuant to §Ă1677e(b), selected as adverse facts available
the highest rate ever calculated for Koyo in any previous review of the
TRBs at issue *Ă*Ă* [and applied this] rate *Ă*Ă* to the total entered value
of Koyo's furtherĆmanufactured sales" to calculate the CEP of Koyo's
furtherĆmanufactured merchandise. Def.'s Mem. at 108 (citing Final
Results, 63 Fed. Reg. at 2562).
B. Contentions of the Parties
1. Koyo's Contentions
Koyo and Commerce both agree that Koyo met the `substantially exĆ
ceeds' qualification29 for implementation of the [S]pecial [R]ule" under
§Ă1677a(e). Koyo's Mem. at 19 (citing Final Results, 63 Fed. Reg. at
2561). Koyo does not argue that Commerce erred in not selecting one of
the two proxies under §Ă1677a(e). See Koyo's Mem. at 17. Koyo, however
contends that Commerce erred in using, as another reasonable basis,"
its standard methodology pursuant to §Ă1677a(d) to calculate Koyo's
furtherĆmanufactured merchandise. See id. at 20ć26. In particular,
Koyo argues that Commerce's use of its standard methodology, that is,
a fullĆblown further manufacturing analysis violates both the letter
and the intent of the statute." Id. at 27. Koyo, therefore, maintains that
since the Special Rule under §Ă1677a(e) applies in this case, Commerce
cannot employ as an other reasonable basis" under §Ă1677a(e) its stanĆ
dard methodology pursuant to §Ă1677a(d) to calculate Koyo's further
manufactured merchandise.30 See id. at 28.
Rather, Koyo asserts that Commerce should have used Koyo's proĆ
posed methodology to calculate the CEP of Koyo's furtherĆmanufacĆ
tured merchandise. See Koyo's Mem. at 19ć27. In particular, Koyo
proposed that:
instead of evaluating whether the margins calculated on the finĆ
ished over 4 [inch Ać588ć604] TRBs were an appropriate proxy for
the margins on imported bearing parts destined to become both 0ć4
[inch Ać588ć604] TRBs and over 4 [inch Ać588ć604] TRBs, [ComĆ
merce] should have looked to the margins on finished 0ć4 [inch
Ać588ć054] TRBs as a proxy for parts further manufactured into
29 The substantially exceeds" qualification is met when the value added in the United States by the affiliated perĆ
son is likely to exceed substantially the value of the [imported] merchandise." 19 U.S.C. §Ă1677a(e).
30 Koyo argues that any other reasonable basis [under §Ă1677a(e)] cannot include a reversion to the full further
processing methodology." Koyo's Reply at 19.

print order no. 40046, date set 2/8/2002, time set 9:00

U.S. COURT OF INTERNATIONAL TRADE

127

0ć4 [inch Ać588ć604] TRBs, and the margins on finished over 4
[inch Ać588ć604] as a proxy for parts further manufactured into
over 4 [inch Ać588ć604] TRBs.
Id. at 22. Koyo maintains that [s]uch a comparison conforms closely
with the statutory preference for relying on `identical subject merchanĆ
dise,' 19 U.S.C. §Ă1677a(e)(1), or, as a second choice, `other subject merĆ
chandise,' 19 U.S.C. §Ă1677a(e)(2), as a proxy for the further
manufactured parts." Id. at 22ć23. Koyo further asserts that its proĆ
posed methodology would: (1) be less burdensome than Commerce's seĆ
lected standard methodology; (2) not cause the possible high level of
distortion in the antidumping margin as Commerce alleges. See id. at
23ć26.
Koyo also proposed an alternative methodology to its proposed methĆ
odology. See id. at 26. In particular, Koyo alleges that Commerce could
have compare[d] the value of all finished bearings [0ć4 inch Ać588ć604
TRBs and over 4 inch Ać588ć604 TRBs] to the value of all furtherĆproĆ
cessed components [that is, 0ć4 inch Ać588ć054 furtherĆmanufactured
TRBs and over 4 inch Ać588ć604 furtherĆmanufactured TRBs]." Id.
Koyo maintains that this proposed methodology would qualify as
another reasonable basis" pursuant to §Ă1677a(e). See id. at 27. FurĆ
thermore, Koyo asserts that regardless of which of its two proposed
methodology Commerce were to follow, there is nothing on the record
that the proposed methodologies would not provide for accurate dumpĆ
ing margins or would not reduce the burden on Commerce to perform a
standard furtherĆmanufactured merchandise analysis. Id.
Koyo also contends that Commerce unlawfully applied adverse facts
available to Koyo's furtherĆmanufactured merchandise. See Koyo's ReĆ
ply at 18ć22. Koyo asserts that because the statutory language under
§Ă1677a(d)(2) provides that the price used to establish [CEP] shall *Ă*Ă*
be reduced by *Ă*Ă* the cost of any further manufacture or assembly (inĆ
cluding additional material and labor), except in circumstances deĆ
scribed in subsection(e) of this section," Commerce cannot revert to
§Ă1677a(d)(2) and deduct the cost of further manufacture and assembly,
that is, perform a fullĆblown further manufacturing analysis. Id. at 19
(quoting §Ă1677a(d)(2)) (emphasis supplied). Therefore, Koyo mainĆ
tains that Commerce acted unlawfully by applying adverse facts availĆ
able and had no authority to demand that Koyo provide responses to the
particular section of the questionnaire. See Koyo's Reply at 19.
Koyo alternatively argues that if the statute did accord [Commerce]
the discretion to resort to the traditional further processing analysis deĆ
spite the fact that the criteria for the `[S]pecial [R]ule' are satisfied *Ă*Ă*,
[Commerce's] justification for doing so in this case is without support on
the record." Id. at 20. In particular, Koyo argues that Commerce did not
provide any record evidence or support for its proposition that Koyo's
proposed alternative methodologies for calculating the CEP of Koyo's
furtherĆmanufactured merchandise would be distortive. See id. at
20ć22. Moreover, Koyo asserts that Commerce's denial of Koyo's proĆ
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posed alternative methods on the basis of them being distortive is not
supported by substantial evidence. See id. at 22. Koyo, therefore, reĆ
quests that this Court remand to Commerce with instructions not to
apply the standard further manufacturing analysis under §Ă1677a(d)(2)
to calculate Koyo's margins, nor to apply adverse facts available in reĆ
sponse to Koyo's failure to submit a response to [the particular section]
of the questionnaire." Koyo's Mem. at 29.
Finally, Koyo maintains if the Court finds that Commerce had the auĆ
thority to apply adverse facts available to Koyo's furtherĆmanufactured
merchandise, then the Court should sustain Commerce's application of
adverse facts available to entered value rather than sales value of the
finished TRBs as Timken argues Commerce should have used. See
Koyo's Mem. Resp. Timken's Mot. J. Agency R. (Koyo's Resp.") at
16ć22. In particular, Koyo asserts that Commerce acted within 19 U.S.C.
§Ă1677e when it appl[ied] the facts available margin rate to [Koyo's] enĆ
tered value *Ă*Ă*" and Commerce's approach is more reasonable than
Timken's suggested approach of applying the adverse facts available
margin rate to Koyo's sales value because Commerce's methodology
*Ă*Ă* was both reasonable and bore `a rational relationship to the [subĆ
ject] matter at issue[,]'" id. at 18 (quoting Koenig & BauerĆAlbert AG v.
United States, 22 CIT 574, 584, 15 F. Supp. 2d 834, 846 (1998)), vacated
in part on other grounds, 259 F.3d 1341 (Fed. Cir. 2001). Koyo further
alleges that
Timken's approach would result in the application of the dumping
margin to manufacturing that took place in the United States, that
is, to U.S. valueĆadded. It would violate the premise of the antiĆ
dumping law to apply duties to the value of U.S. manufacturing
rather than the value of imported merchandise. The entire purpose
of [Commerce's] furtherĆmanufacturing exercise is to back out"
the value added in the United States to find the value" of the imĆ
ported subject merchandise. Because the subject merchandise in
this case was forgings, and because the statue does not contemplate
imposing antidumping duties on manufacturing done in the United
States, [Commerce's] reliance on the entered value of forgings rathĆ
er than the sales value of finished bearings incorporating signifiĆ
cant U.S. valueĆadded, was reasonable and rationally related to the
task at hand.
Koyo's Resp. at 19ć20.
Koyo further contends that Timken's arguments that Commerce
erred in not calculating the highest potential uncollected dumping duĆ
ties possible and the unreliability of transfer prices (that is, Koyo's enĆ
tered value of imported forgings) are without merit. Id. at 20ć22.
Therefore, Koyo maintains that to the extent that any application of
adverse facts available was appropriate in this case," the Court should
affirm Commerce's methodology as reasonable and in accordance with
law. Id. at 22.
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2. Commerce's Contentions
Commerce contends that Congress has granted to Commerce broad
discretion in determining when the use of any other reasonable basis"
under §Ă1677a(e) is appropriate. Def.'s Mem. at 105ć08. Commerce
maintains that [n]either the statute nor the SAA prohibits Commerce
from using the more burdensome standard [§Ă1677a] (d)(2) methodoloĆ
gy as an alternative reasonable method where the agency finds that neiĆ
ther alternative under [§§Ă1677a](e)(1) or (e)(2) is appropriate." Id. at
107. In this case, Commerce determined that
the record does not lead [Commerce] to conclude that the use of
either of the two alternative methods described in section
[1677a(e)(1) and (2)] with respect to Koyo's furtherĆmanufactured
merchandise is appropriate. The record indicates that Koyo's U.S.
sales of furtherĆmanufactured subject merchandise represented a
large portion of its total U.S. sales of subject merchandise during
the POR. Therefore, the use of either of the proxy methods in this
caseĊwhere the proportion of furtherĆmanufactured sales is relaĆ
tively highĊwould have a relatively high potential for inaccuracy.
In addition, as noted in [Commerce's] preliminary results, the finĆ
ished merchandise sold by Koyo to the first unrelated U.S. customer
was still in the same class or kind as merchandise within the scope
of the TRB order and finding (i.e., imported TRB components were
processed into TRBs). As a result, the calculation of the precise
amount of cost of further manufacturing would not be nearly as
burdensome as it would be for *Ă*Ă* another respondent who imĆ
ported TRBs for incorporation in automobiles. Furthermore, in
prior reviews [Commerce has] calculated margins for Koyo's furĆ
ther processed sales and ha[s] extensive experience with and
knowledge of Koyo's furtherĆmanufactured sales and the calculaĆ
tion of the cost of further manufacturing in the United States with
respect to these sales. Therefore, in this case [Commerce has] deterĆ
mined that for Koyo the relatively small reduction of burden on
[Commerce] that would result from resorting to either of the two
statutory proxy methods under the [S]pecial [R]ule is outweighed
by the potential distortion and losses in accuracy as a consequence
of their use. Accordingly, [Commerce has] rejected the use of either
of the two proxies as inappropriate and ha[s] sought to calculate the
CEP for Koyo's further manufactured sales using another reasonĆ
able basis.
Final Results, 63 Fed. Reg. at 2561.
Commerce does agree that: (1) Koyo's proposed methodology would
be less burdensome than Commerce's standard methodology under
§Ă1677a(d)(2); and (2) that one of the underlying purposes of section
1677a(e) was to provide a mechanism for avoiding certain complexities
involved in the standard further manufacturing analysis set forth in
section 1677a(d)(2)." Def.'s Mem. at 107; See Final Results, 63 Fed. Reg.
at 2562. Commerce, however, cites to Bowe, 17 CIT at 340 realizing its
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overriding mandate to calculate accurate dumping margins and points
out in the Final Results that
the standard methodology [pursuant to §Ă1677a(d)(2)] is not unduĆ
ly burdensome and presents a higher probability of accurate results
than using margins calculated for nonĆfurtherĆmanufactured sales.
*Ă*Ă* Koyo's proposal relies on information concerning a different
class or kind of merchandise and therefore in this case does not sufĆ
ficiently allay concerns about potential inaccuracy [that is, Koyo reĆ
lied on information from two different dumping orders when it
proposed that Commerce should have looked to the margins on finĆ
ished 0ć4 inch Ać588ć054 TRBs as a proxy for parts further
manufactured into 0ć4 inch Ać588ć604 TRBs].
Final Results, 63 Fed. Reg. at 2562.
Commerce argues that its determination, pursuant to §Ă1677a(e), is
limited to the scope of the order and is not permitted to include nonĆsubĆ
ject sales since the statute refers to identical or other subject merchanĆ
dise." See Final Results, 63 Fed. Reg. at 2562. Contrary to Commerce's
argument, Koyo contends that in authorizing [Commerce] to use `othĆ
er reasonable means' to calculate the margins, Congress must have enĆ
visioned that [Commerce] would use nonĆsubject merchandise, i.e.,
merchandise not subject to the same order, as a proxy." Koyo's Mem. at
24. Moreover, Commerce asserts that the greater the proportion of furĆ
therĆmanufactured to nonĆfurtherĆmanufactured merchandise, the
greater the possibility of inaccurate results." Final Results, 63 Fed. Reg.
at 2561.
Commerce also contends that it acted in accordance with 19 U.S.C.
§Ă1677e, when it used the adverse facts available margin rate to calcuĆ
late the CEP of Koyo's furtherĆmanufactured merchandise. See Def.'s
Mem. at 108. In particular, Commerce argues that, since Koyo failed to
act to the best of its ability by refusing to respond to the particular secĆ
tion of Commerce's questionnaire, Commerce properly selected the adĆ
verse facts available margin rate and applied it to the total entered value
of Koyo's furtherĆmanufactured merchandise. See id. Contrary to TimĆ
ken's argument that Commerce should have applied facts available to
Koyo's total sales value of the furtherĆmanufactured sales rather than
to the entered value of Koyo's sales, Commerce maintains that it is not
required by the statute to select a method that is `the most' or `more'
reasonably adverse." Id. Commerce also argues that Timken has not
provided any evidence or arguments that the adverse facts available
margin rate that Commerce applied was not reasonably adverse. See id.
at 109.
Commerce further contends that Timken does not provide any eviĆ
dence demonstrating that the transfer prices that Koyo reported as enĆ
tered values are unreliable." Id. Finally, Commerce argues that the
record indicates that Koyo's transfer prices were maintained within the
ordinary course of business and for purposes besides antidumping proĆ
ceedings (i.e., for United States tax purposes and United States CusĆ
toms' reviews). See id.
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3. Timken's Contentions
Timken agrees with Commerce's resorting to its standard methodoloĆ
gy under §Ă1677a(d)(2) as an alternative reasonable method and argues
that Commerce has broad discretion as to when to use any other reaĆ
sonable basis" under §Ă1677a(e). See Timken's Resp. at 47ć50. MoreĆ
over, Timken maintains that [n]o court (much less Koyo) may
substitute its judgment for that of the Commerce Department (absent
action contrary to the statute)[.]" Id. at 48. Timken, however, disagrees
with Commerce's application of the adverse facts available margin to
Koyo's entered value and argues that Commerce should have applied its
facts available rate to Koyo's sales value rather than Koyo's entered valĆ
ue. See Timken's Mem. Supp. Rule 56.2 Mot. J. Agency R. (Timken's
Mem.") at 22ć28. Timken contends that Commerce's application of the
adverse facts available margin to Koyo's entered value was unlawful beĆ
cause: (1) transfer prices are not reliable, see id.; (2) the [facts availĆ
able] scheme presumes that the choice of `facts available' will be not
only adverse but sufficiently adverse to accomplish the purpose of enĆ
couraging a respondent's full cooperation"; and (3) Commerce reĆ
warded Koyo's refusal to supply requested information by applying the
[facts available] rate to Koyo's entered value, rather than to its sales valĆ
ue, for further processed merchandise, which resulted in a lower [facts
available] margin for Koyo." Timken's Reply Resp. Brs. Def., NTN,
Koyo, and NSK. (Timken Reply") at 16, 18.
C. Analysis
The first issue is whether Commerce's use of its standard methodoloĆ
gy pursuant to §Ă1677a(d)(2) constitutes another reasonable basis" unĆ
der §Ă1677a(e). To determine whether Commerce's interpretation and
application of the antidumping statute is in accordance with law, the
Court must undertake the twoĆstep analysis prescribed by Chevron, 467
U.S. 837. Under the first step, the Court reviews Commerce's construcĆ
tion of a statutory provision to determine whether Congress has directĆ
ly spoken to the precise question at issue." Chevron, 467 U.S. at 842. To
ascertain whether Congress had an intention on the precise question at
issue, [the Court] employ[s] the `traditional tools of statutory construcĆ
tion.'" Timex V.I., Inc. v. United States, 157 F.3d 879, 882 (Fed. Cir. 1998)
(citing Chevron, 467 U.S. at 843 n.9). The first and foremost `tool' to be
used is the statute's text, giving it its plain meaning. Because a statute's
text is Congress's final expression of its intent, if the text answers the
question, that is the end of the matter." Id. (citation omitted).
The end clause of 19 U.S.C. §Ă1677a(e) clearly provides Commerce
with a great deal of discretion in adjusting CEP for the cost of further
manufacture and assembly. See §Ă1677a(e). Under §Ă1677a(e), when the
value added to subject merchandise in the United States is likely to subĆ
stantially exceed the value of the merchandise, Commerce must use speĆ
cified surrogate prices if two conditions are met. See id. The first
condition in the preamble of §Ă1677a(e) that there be a sufficient quanĆ
tity of sales to provide a reasonable basis for comparison," is not at issue
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here. Id. The second condition in the preamble of §Ă1677a(e) requires
Commerce to determine[] that the use of such sales is appropriate." Id.
Thus, Commerce is not forced to use the surrogate prices if it determines
that their use is not appropriate." Id. According to the end clause of
§Ă1677a(e), Commerce is permitted to determine CEP on any other reaĆ
sonable basis." Id.
Commerce, therefore, may determine the method by which to calcuĆ
late CEP, when it finds that the use of the surrogate prices is not apĆ
propriate. This holds true even if Commerce finds that the value added
in the United States is likely to exceed substantially the value of the
subject merchandise." 19 U.S.C. §Ă1677a(e). Thus, even if Commerce
finds that Koyo's added value substantially exceeds the value of the merĆ
chandise, Commerce still has the discretion to refuse to apply the SpeĆ
cial Rule.31
In the case at bar, Commerce determined that
the record does not lead [Commerce] to conclude that the use of
either of the two alternative methods described in section
[1677a(e)(1) and (2)] with respect to Koyo's furtherĆmanufactured
merchandise is appropriate. The record indicates that Koyo's U.S.
sales of furtherĆmanufactured subject merchandise represented a
large portion of its total U.S. sales of subject merchandise during
the POR. Therefore, the use of either of the proxy methods in this
caseĊwhere the proportion of furtherĆmanufactured sales is relaĆ
tively highĊwould have a relatively high potential for inaccuracy.
In addition, as noted in [Commerce's] [P]reliminary [R]esults, the
finished merchandise sold by Koyo to the first unrelated U.S. cusĆ
tomer was still in the same class or kind as merchandise within the
scope of the TRB order and finding (i.e., imported TRB components
were processed into TRBs). *Ă*Ă*
Final Results, 63 Fed. Reg. at 2561.
The Court finds that Commerce acted within the discretion afforded
to it by §Ă1677a(e) in refusing to apply the Special Rule to Koyo in this
review. The Court will not require Commerce to use the Special Rule
when it finds the use of the Special Rule inappropriate, since the imposiĆ
tion of such a requirement would be contrary to §Ă1677a(e). Therefore,
since Commerce found that neither alternative under §§Ă1677a(e)(1)
nor (e)(2) were appropriate, Commerce's resort to its standard methodĆ
ology under §Ă1677a(d)(2) as an alternative reasonable method is afĆ
firmed.32
Next, the Court must determine whether Commerce's application of
the adverse facts available margin rate to Koyo's entered value in order
to calculate the CEP of Koyo's furtherĆmanufactured merchandise was
in accordance with law. The antidumping statute mandates that ComĆ
31 In fact, neither Commerce nor Koyo dispute that the value added to Koyo's merchandise substantially exceeded
the value of the merchandise. See Koyo's Mem. at 19 (citing Final Results, 63 Fed. Reg. at 2561).
32 Although Koyo proposes two alternative methodologies, the Court's duty is not to weigh the wisdom of, or to
resolve any struggle between, competing views of the public interest, but rather to respect legitimate policy choices
made by the agency in interpreting and applying the statute." Suramerica de Aleaciones Laminadas, C.A. v. United
States, 966 F.2d 660, 665 (Fed. Cir. 1992).
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merce use facts otherwise available" if necessary information is not
available on the record" of an antidumping proceeding. 19 U.S.C.
§Ă1677e(a)(1). In addition, Commerce may use facts available where an
interested party or any other person: (1) withholds information that has
been requested by Commerce; (2) fails to provide the requested informaĆ
tion by the requested date or in the form and manner requested, subject
to 19 U.S.C. §Ă1677m(c)(1), (e) (1994); (3) significantly impedes an antiĆ
dumping proceeding; and (4) provides information that cannot be veriĆ
fied as provided in 19 U.S.C. §Ă1677m(i). See id. §Ă1677e(a)(2)(A)ć(D).
Section 1677e(a) provides, however, that the use of facts available shall
be subject to the limitations set forth in 19 U.S.C. §Ă1677m(d).
Once Commerce determines that use of facts available is warranted,
§Ă1677e(b) permits Commerce to apply an adverse inference" if it can
find that an interested party has failed to cooperate by not acting to the
best of its ability to comply with a request for information." Such an inĆ
ference may permit Commerce to rely on information derived from the
petition, the final determination, a previous review or any other inforĆ
mation placed on the record. See 19 U.S.C. §Ă1677e(c) (1994). When
Commerce relies on information other than information obtained in
the course of the investigation or review, [Commerce] shall, to the extent
practicable, corroborate that information from independent sources
that are reasonably at [its] disposal." Id.
In order to find that a party has failed to cooperate by not acting to
the best of its ability" pursuant to §Ă1677e(b), it is not sufficient for ComĆ
merce to merely assert this legal standard as its conclusion or repeat its
finding concerning the need for facts available. See Ferro, 23 CIT at
____, 44 F. Supp. 2d at 1329 (Once Commerce has determined under 19
U.S.C. §Ă1677e(a) that it may resort to facts available, it must make addiĆ
tional findings prior to applying 19 U.S.C. §Ă1677e(b) and drawing an adĆ
verse inference"). Rather, Commerce must clearly articulate: (1) why it
concluded that a party failed to comply to the best of its ability prior to
applying adverse facts," and (2) why the absence of this information is
of significance to the progress of [its] investigation." Ferro, 23 CIT at
____, 44 F. Supp. 2d at 1331.
The Court finds that Commerce's decision to apply adverse facts
available was in accordance with law. When Commerce chose to use its
standard methodology under §Ă1677a(d)(2) to calculate the CEP of
Koyo's furtherĆmanufactured merchandise, Commerce made extensive
requests that Koyo provide Commerce with responses to the particular
section of the questionnaire. Specifically, on April 10, 1997, Commerce
requested that Koyo provide a response to the particular section of the
questionnaire by May 1, 1997. See Koyo's Mem. Ex. 3. On May 6, 1997,
Koyo responded by letter to Commerce urging Commerce to reconsider
its position and proposed to Commerce an alternative methodology. See
Koyo's Mem. Ex. 4. Commerce, on May 28, 1997, responded to Koyo
stating that Koyo was required to submit responses to the particular
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section by June 9, 1997. See Koyo's Mem. Ex. 5. On June 10, 1997, Koyo
wrote to Commerce informing
[b]ecause Koyo has no confidence that it will receive evenĆhanded
treatment from [Commerce] in the calculation of the fair value of
TRBs furtherĆprocessed from imported forgings, Koyo has chosen
not to file a [particular] response in this review.
Koyo's Mem. Ex. 6 at 2 (emphasis supplied).
As a result of Koyo's refusal to provide responses to the particular secĆ
tion and, thereby, failing to act to the best of its ability, Commerce seĆ
lected as adverse facts available *Ă*Ă* the highest rate [Commerce] ever
calculated for Koyo in any previous review of the [TRBs at issue]." Final
Results, 63 Fed. Reg. at 2562. Consequently, Commerce's decision to apĆ
ply the adverse facts available rate to Koyo's entered value to calculate
the CEP of Koyo's furtherĆmanufactured merchandise was in accorĆ
dance with law.
The Court also finds that Timken's argument that Commerce should
have applied the adverse facts available rate to Koyo's sales value is
without merit. As Commerce correctly argues, [i]n choosing among the
facts available, [Commerce is] not required by the statute to select a
method that is `the most' or `more' reasonably adverse." Final Results,
63 Fed. Reg. at 2562. Rather, this Court affirms Commerce's application
of the adverse facts available rate to Koyo's entered value since ComĆ
merce's methodology was reasonable.
Accordingly, the Court sustains Commerce's resort to its standard
methodology under §Ă1677a(d)(2) and its application of the adverse facts
available rate to Koyo's entered value to determine the CEP of Koyo's
further manufactured merchandise.
XV. Calculation of the Antidumping Duty Assessment Rate
A. Background
In the subject review, Commerce, following its usual practice in ascerĆ
taining cash deposit rates and assessment rates, stated that the cash
deposit rate has been determined on the basis of the selling price to the
first unaffiliated U.S. customer. For appraisement purposes, where inĆ
formation is available, [Commerce] will use the entered value of the
merchandise to determine the assessment rate." Final Results, 63 Fed.
Reg. at 2585.
Any of Commerce's findings concerning assessment rates and cash
deposit rates are subject to 19 U.S.C. §Ă1675(a)(1)(B) (1994) which proĆ
vides that Commerce shall review, and determine (in accordance with
[§Ă1675(a)] (2)), the amount of any antidumping duty *Ă*Ă*." Section
1675(a)(2) further states that the dumping margin shall be the basis
for the assessment of *Ă*Ă* antidumping duties on entries of merchanĆ
dise *Ă*Ă*." 19 U.S.C. §Ă1675(a)(2)(C).
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The dumping margin (equal to the amount of antidumping duty
owed) is the amount by which NV exceeds the EP or CEP on the subject
merchandise sold during the POR.33 See 19 U.S.C. §Ă1677(35) (1994).
NV is the comparable price for a product like the imported merchanĆ
dise when first sold (generally, to unaffiliated parties) for consumption
in the exporting country, in the usual commercial quantities and in the
ordinary course of trade and, to the extent practicable, at the same level
of trade as the export price or constructed export price." 19 U.S.C.
§Ă1677b(a)(1)(B)(i).
The export price means the price at which the subject merchandise is
first sold *Ă*Ă* by the producer or exporter of the subject merchandise
outside of the United States to an unaffiliated purchaser," while the
constructed export price is the price at which the subject merchandise
is first sold *Ă*Ă* in the United States *Ă*Ă* [by] the producer or exporter
*Ă*Ă* to a purchaser not affiliated with the producer or exporter *Ă*Ă*."
19 U.S.C. §Ă1677a(a),(b) (1994).
Cash deposit is a provisional remedy. When Commerce directs CusĆ
toms to suspend liquidation upon a preliminary determination of dumpĆ
ing, the importer must make a cash deposit of estimated antidumping
duties with Customs or post a bond or other security. See 19 U.S.C.
§Ă1675(a)(2)(B)(iii). Commerce orders the posting of a cash deposit in an
amount equal to the estimated average amount by which the foreign
market value exceeds the United States price, that is, the dumping marĆ
gin. 19 U.S.C. §Ă1673b(d)(1)(B) (1994); see also 19 U.S.C. §Ă1673e(b) (apĆ
plying similar calculation for Commerce's final determination).
Commerce then calculates the cash deposit rate by dividing `the aggreĆ
gate dumping margins by the aggregated United States prices.'" NaĆ
tional Steel Corp. v. United States (National Steel"), 20 CIT 743, 746,
929 F. Supp. 1577, 1581 (1996) (citation omitted); accord 19 U.S.C.
§Ă1677(35)(B) (stating that `weighted average dumping margin' is the
percentage determined by dividing the aggregate dumping margins
*Ă*Ă* by the aggregate export prices *Ă*Ă*."). Commerce interprets the
term United States price" as the sale price after Commerce has made
all adjustments as provided for by law. See National Steel, 20 CIT at 746,
929 F. Supp. at 1581.
When an antidumping duty is imposed upon imported merchandise,
Commerce calculates an assessment rate for each importer by dividing
the dumping margin for the subject merchandise by the entered value
of such merchandise for normal Customs purposes. See 19 C.F.R.
§Ă351.212(b).
In promulgating 19 C.F.R. §Ă351.212(b), Commerce reasoned as folĆ
lows:
[Section] 351.212(b)(1) [deals] with the method that [Commerce]
will use to assess antidumping duties upon completion of a review.
33 Because Koyo had only CEP sales during the POR, Koyo's arguments address only the calculation of the assessĆ
ment rate for CEP sales. See Koyo's Reply at 22 n.7. However, for the purpose of our analysis, the outcome would be
identical if Koyo had both EP and CEP or only EP sales during the POR.

print order no. 40046, date set 2/8/2002, time set 9:00

136

CUSTOMS BULLETIN AND DECISIONS, VOL. 36, NO. 8, FEBRUARY 20, 2002

*Ă*Ă* [Commerce] provided that it normally will calculate an asĆ
sessment rate" for each importer by dividing the absolute dumping
margin found *Ă*Ă* by the entered value *Ă*Ă*. [The regulation]
merely codified an assessment method that [Commerce] has come
to use more and more frequently in recent years.
ąHistorically, [Commerce] (and, before it, the Department of TreaĆ
sury) used the soĆcalled master list" (entryĆbyĆentry) assessment
method. Under the master list method, [Commerce] would list the
appropriate amount of duties to assess for each entry of subject
merchandise separately in its instructions to the Customs Service.
However, in recent years, the master list method has fallen into disĆ
use for two principal reasons. First, in most cases, respondents have
not been able to link specific entries to specific sales, particularly in
CEP situations in which there is a delay between the importation of
merchandise and its resale to an unaffiliated customer. Absent an
ability to link entries to sales, [Commerce] cannot apply the master
list method. Second, even when respondents are able to link entries
to sales, there are practical difficulties in creating and using a masĆ
ter list if the number of entries covered by a review is large. PreparĆ
ing a master list that covers hundreds or thousands of entries is a
timeĆconsuming process, and one that is prone to errors by [ComĆ
merce] and/or Customs Service staff.
Antidumping Duties; Countervailing Duties, 62 Fed. Reg. 27,296,
27,314 (May 19, 1997).
B. Contentions of the Parties
1. Koyo's Contentions
Koyo asserts that Commerce unlawfully calculated the antidumping
duty assessment rate under 19 C.F.R. §Ă351.212(b) because Commerce
used the entered value for the subject merchandise as the denominator
in the formula. See Koyo's Mem. at 30ć32. Koyo alleges that because 19
U.S.C. §Ă1675(a)(2)(A),(C) requires that the dumping margin be calcuĆ
lated as the difference between NV and CEP, and since NV and CEP are
both priceĆbased concepts, the logic of the statute necessitates that the
denominator used in the formula must also be a priceĆbased concept,
specifically, sales value. See id. at 30. Koyo, therefore, concludes that
Commerce's use of entered value instead of sales value as the denominaĆ
tor is either unreasonable or in violation of the statutory language of 19
U.S.C. §§Ă1675(a)(1)(B) and 1675(a)(2). See id. at 30ć31.
Furthermore, Koyo maintains that because Commerce always uses
sales value as the denominator for calculating cash deposit rates, ComĆ
merce must apply the same calculation method to the assessment rates.
See Koyo's Mem. at 30. Koyo argues that Commerce's use of different
denominators for cash deposit rates and assessment rates creates a disĆ
tinction between the two that conflicts with the mandate of 19 U.S.C.
§Ă1675(a)(2). See Koyo's Mem. at 30ć31; Koyo's Reply at 25.
Koyo also notes that Commerce's use of 19 C.F.R. §Ă351.212(b) is unĆ
reasonable as applied because all of Koyo's merchandise for the POR
was imported solely by Koyo Corporation of U.S.A. and, therefore, ComĆ
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merce's purpose of using entered value as the denominator in order to
allocate the dumping margin among different importers that bring
Koyo's merchandise into the United States" has no relevance to Koyo's
situation. Koyo's Reply at 24 (citing Def.'s Mem. at 112).
Although Koyo concedes that this Court upheld Commerce's methodĆ
ology for calculating the assessment rates in Koyo, 16 CIT 539, 796 F.
Supp. 1526, vacated in part on other grounds, Koyo 1992, 806 F. Supp.
1008, Koyo asserts that the issue was not finally resolved by a deterĆ
mination by the CAFC. See Koyo's Mem. at 30.
Finally, Koyo asserts that the exhaustion doctrine does not preclude
Koyo from raising its claim because the futility exception applies. See
Koyo's Reply at 23. In particular, Koyo claims that since Commerce has
used the same methodology to calculate the assessment rate in past reĆ
views, it simply would have been a waste of time and effortĊfutileĊfor
Koyo to raise this issue *Ă*Ă* before [Commerce]." Id.
2. Commerce's Contentions
In response, Commerce contends that the calculation of the assessĆ
ment rate, pursuant to 19 C.F.R. §Ă351.212(b), by dividing the dumping
margin by the entered value of the subject merchandise was reasonable
and in accordance with law. See Def.'s Mem. at 110ć13.
According to Commerce, the requirement of 19 U.S.C. §Ă1675(a)(2)
that the amount by which NV exceeds CEP (or EP) be the basis for the
assessment of *Ă*Ă* antidumping duties" is fully satisfied by the methodĆ
ology devised in 19 C.F.R. §Ă351.212(b) because the first step of the calĆ
culation, the computation of the dumping margin (the numerator) as
the difference between NV and Koyo's CEP, supplies the statutorilyĆpreĆ
scribed basis for the entire formula set forth in 19 C.F.R. §Ă351.212(b).
Id. at 112 (citing Koyo, 16 CIT 539, 796 F. Supp. 1526). Commerce furĆ
ther asserts that [t]he purpose of using entered value in the denominaĆ
tor [in the formula for an assessment rate] is to allocate the dumping
margin among the importers of the merchandise produced by a responĆ
dent." Def.'s Mem. at 112.
Commerce also argues that this Court should not consider the issue
because Koyo failed to exhaust its administrative remedies. See id. at
110ć11. In particular, Commerce contends that Koyo was aware of ComĆ
merce's regulation concerning the filing of case briefs which are to be
submitted by interested parties after the publication of the preliminary
results and which must contain all the arguments that, in the [responĆ
dent's] view, continue to be relevant to the final results of administraĆ
tive review *Ă*Ă*." Id. at 111 (citing 19 C.F.R. §Ă351.309(c)(2) (1998)).
Since Koyo failed to raise any issue with respect to Commerce's assessĆ
ment methodology in its October 16, 1997 case brief[,]" Commerce reĆ
quests that this Court find that Koyo failed to exhaust its administrative
remedies and uphold Commerce's assessment rate calculations. See
Def.'s Mem. at 111.
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3. Timken's Contentions
Timken generally supports Commerce and contends that contrary to
Koyo, the priceĆbased nature of the calculation of dumping margins
provides no support for any position regarding assessment." Timken's
Resp. at 51. Moreover, Timken asserts that if Commerce used sales valĆ
ue in the denominator as Koyo argues, rather than the entered value for
the subject merchandise, an underĆcollection of antidumping duties
would result. See id. at 50. Timken also points out that, contrary to
Koyo's claim, there is binding precedent by the CAFC upholding ComĆ
merce's methodology for purposes of calculating cash deposit rates and
assessment rates. See id. at 51ć52 (citing Torrington v. United States, 44
F.3d 1572 (Fed. Cir. 1995)).
C. Analysis
The exhaustion doctrine requires a party to present its claims to the
relevant administrative agency for the agency's consideration before
raising these claims to the Court. See Unemployment Compensation
Comm'n of Alaska v. Aragon, 329 U.S. 143, 155, (1946) (A reviewing
court usurps the agency's function when it sets aside the administrative
determination upon a ground not theretofore presented and deprives
the [agency] of an opportunity to consider the matter, make its ruling,
and state the reasons for its action").34
The purpose behind the doctrine of exhaustion is to prevent courts
from premature involvement in administrative proceedings, and to proĆ
tect agencies from judicial interference until an administrative deciĆ
sion has been formalized and its effects felt in a concrete way by the
challenging parties." Abbott Labs. v. Gardner, 387 U.S. 136, 148ć49,
(1967); see also Public Citizen Health Research Group v. Comm'r, FDA,
740 F.2d 21, 29 (D.C. Cir. 1984) (pointing out that the exhaustion docĆ
trine *Ă*Ă* serves four primary purposes: [(1)] it ensures that persons do
not flout [legally] established administrative processes *Ă*Ă*; [(2)] it proĆ
tects the autonomy of agency decisionmaking; [(3)] it aids judicial reĆ
view by permitting factual development [of issues relevant to the
dispute]; and [(4)] it serves judicial economy by avoiding [repetitious]
34 There is however, no absolute requirement of exhaustion in the Court of International Trade in nonĆclassification
cases. See Alhambra Foundry Co. v. United States (Alhambra"), 12 CIT 343, 346ć47, 685 F. Supp. 1252, 1255ć56
(1988). Section 2637(d) of Title 28 directs that the Court of International Trade shall, where appropriate, require the
exhaustion of administrative remedies." By its use of the phrase where appropriate," Congress vested discretion in
the Court to determine the circumstances under which it shall require the exhaustion of administrative remedies. See
Cemex, S.A. v. United States, 133 F.3d 897, 905 (Fed. Cir. 1998). Therefore, because each exercise of judicial discretion
[does] not require litigants to exhaust administrative remedies," the Court is authorized to determine proper excepĆ
tions to the doctrine of exhaustion. Alhambra, 12 CIT at 347, 685 F. Supp. at 1256 (citing Timken Co. v. United States,
10 CIT 86, 93, 630 F. Supp. 1327, 1334 (1986), rev'd in part on other grounds, Koyo Seiko Co. v. United States, 20 F.3d
1156 (Fed. Cir. 1994)).
In the past, the Court has exercised its discretion to obviate exhaustion where: (1) requiring it would be futile, see
Rhone Poulenc, S.A. v. United States (Poulenc"), 7 CIT 133, 135, 583 F. Supp. 607, 610 (1984) (it appears that it would
have been futile for plaintiffs to argue that the agency should not apply its own regulation"), or would be inequitable
and an insistence of a useless formality" as in the case where there is no relief which plaintiff may be granted at the
administrative level," United States Cane Sugar Refiners' Ass'n v. Block, 3 CIT 196, 201, 544 F. Supp. 883, 887 (1982);
(2) a subsequent court decision has interpreted existing law after the administrative determination at issue was pubĆ
lished, and the new decision might have materially affected the agency's actions, see Timken, 10 CIT at 93, 630 F. Supp.
at 1334; (3) the question is one of law and does not require further factual development and, therefore, the court does
not invade the province of the agency by considering the question, see id.; R.R. Yardmasters of Am. v. Harris, 721 F.2d
1332, 1337ć39 (D.C. Cir. 1983); and (4) plaintiffs had no reason to suspect that the agency would refuse to adhere to
clearly applicable precedent. See Philipp Bros., Inc. v. United States, 10 CIT 76, 80, 630 F. Supp. 1317, 1321 (1986).
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administrative and judicial factfinding and by" resolving sole claims
without judicial intervention).
In this case, based on precedent, Koyo knew Commerce's position on
this issue and deemed it futile for Koyo to raise this issue below. The
Court, therefore, concludes that Koyo properly exhausted its adminisĆ
trative remedies and is correct to raise this issue to the Court. See AsoĆ
ciacion Colombiana de Exportadores de Flores v. United States, 916 F.2d
1571, 1575 (Fed. Cir. 1990)(stating that, as a general rule, courts may
`refuse to require administrative exhaustion when resort to the adminĆ
istrative remedy would be futile *Ă*Ă*'" and (quoting Bendure v. United
States, 554 F.2d 427, 431 (Ct. Cl. 1977)); see also Poulenc, 7 CIT at 135,
583 F. Supp. at 610; Techsnabexport, Ltd. v. United States, 16 CIT 420,
425, 795 F. Supp. 428, 434ć35 (1992).
Turning to the merits of this issue, in Koyo Seiko Co. v. United States
(Koyo Seiko Co."), 24 CIT ____, 110 F. Supp. 2d 934 (2000), aff'd, 258
F.3d 1340 (Fed. Cir. 2001), this Court determined and the CAFC afĆ
firmed that Commerce's methodology for calculating the assessment
rate, that is, using the entered value of Koyo's imported merchandise in
the assessment rate formula rather than sales value, was reasonable
and in accordance with law. See Koyo Seiko Co., 24 CIT at ____, 110 F.
Supp. 2d at 943. The Court noted that neither [19 U.S.C.
§§Ă1675(a)(1)(B) and (a)(2)] nor its legislative history provide[d] an `unĆ
ambiguously expressed intent' with regard to the" issue of whether
Commerce could use entered value rather than sales value in its calculaĆ
tion of the assessment rate. Id. at 940.
Because Commerce's methodology of calculating the assessment rate
and the parties' arguments are practically identical to those presented
in Koyo Seiko Co., 24 CIT ____, 110 F. Supp. 2d 934, the Court adheres to
its reasoning in Koyo Seiko Co. Therefore, the Court affirms ComĆ
merce's methodology of calculating the assessment rate as reasonable
and in accordance with law.
XVI. Commerce's Treatment of Forgings as InĆScope Merchandise
Koyo argues that Commerce erred in treating Koyo's imported forged
rings as inĆscope merchandise subject to the TRB antidumping duty orĆ
der. See Koyo's Mem. at 32. Koyo acknowledges that Commerce's 1995
scope determination treating Koyo's imported forged rings as inĆscope
merchandise subject to the TRB antidumping duty order was upheld by
the CAFC in Koyo Seiko Co. v. United States, 155 F.3d 574 (1998). See id.
at 33. However, Koyo asserts, since Koyo submits that the determinaĆ
tion is unsupported by substantial evidence and otherwise contrary to
law, and [Koyo] is continuing to consider the avenues available for relief
from that determination[,]" the Court should remand the issue for ComĆ
merce to recalculate the determination after excluding Koyo's sales of
merchandise further processed from the imported forged rings from
[Koyo's] U.S. sales database." Id.
Commerce responds that Commerce's scope ruling determination
[is in accordance with law and] Koyo's rough forgings are within the
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scope of the antidumping duty order on TRBs from Japan." Def.'s Mem.
at 113ć14 (citing Koyo Seiko Co. v. United States (Koyo 1997"), 21 CIT
146, 955 F. Supp. 1532 (1997)), and Timken Co. v. United States (TimĆ
ken 1997"), 21 CIT 889, 972 F. Supp. 702 (1997), aff'd, Koyo Seiko Co. v.
United States, 155 F.3d 574. Timken generally agrees with Commerce.
See Timken's Resp. at 52.
Because Commerce's scope ruling determination and the parties' arĆ
guments are practically identical to those presented in Koyo 1997, 21
CIT 146, 955 F. Supp. 1532, and Timken 1997, 21 CIT 889, 972 F. Supp.
702, the Court adheres to its reasoning in Koyo 1997 and Timken 1997.
Therefore, the Court sustains Commerce's treatment of Koyo's forgĆ
ings.35
XVII. Commerce's Decision to Limit United States Indirect Selling
ąąExpenses to Those Expenses Specifically Associated With
ąąCommercial Activity in the United States
A. Background
The preĆURAA statute provided the reduction of exporter's sales
price (ESP") by the amount of expenses generally incurred by or for
the account of the exporter in the United States in selling identical or
substantially identical merchandise." 19 U.S.C. §Ă1677a(e)(2)(1988). AlĆ
though the statute was silent as to whether indirect selling expenses inĆ
curred outside the United States should be categorized as United States
indirect selling expenses, Commerce chose to adjust United States price
for such expenses. See 19 C.F.R. §Ă353.41(e)(2)(1994); ITA ANTIDUMPING
MANUAL, §Ă7, at 11 (rev. ed. 1993).
As revised by the URAA, the statute states that CEP, the postĆURAA
equivalent to ESP, is to be reduced by the amount of any expenses genĆ
erally incurred by or for the account of the producer or exporter, or the
affiliated seller in the United States[:]" including any selling expenses
not deducted under subparagraph (A) [commissions], (B) [direct selling
expenses], or (C) [selling expenses assumed by the seller on behalf of the
purchaser]." 19 U.S.C. §Ă1677a (d)(1) and (d)(1)(D). In the Final Results,
Commerce determined that
[a]s [Commerce] stated in [Final Results of Antidumping Duty AdĆ
ministrative Reviews and Termination in Part of Tapered Roller
Bearings and Parts Thereof, Finished and Unfinished, From JaĆ
pan, and Tapered Roller Bearings, Four Inches or Less in Outside
Diameter, and Components Thereof, From Japan, 62 Fed. Reg.
11,825, 11,834] and AFBs VI at 2124, [Commerce] will deduct from
CEP only those expenses associated with economic activities in the
United States which occurred with respect to sales to the unaffiliatĆ
ed U.S. customer. [Commerce] found no information on the record
for this review period to indicate that the indirect selling expenses
and ICC for the respondents that were incurred in their respective
35 Koyo states that it is also challenging the method by which [Commerce] calculated the margins on [merchandise
further manufactured] *Ă*Ă*." Koyo's Mem. at 32 n.17. This Court affirmed Commerce's methodology regarding Koyo's
further manufactured merchandise. See supra Part XIV.
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home markets were incurred on sales to the unaffiliated customer
in the United States.
Final Results, 63 Fed. Reg. 2575.
Therefore, since NTN's, NSK's and Koyo's reported selling expenses
at issue were not associated with commercial activity in the United
States[,] [but] [r]ather, *Ă*Ă* were incurred prior to the commercial acĆ
tivity in the United States[,] *Ă*Ă* [Commerce] did not deduct these exĆ
penses from CEP for these final results." Id.
B. Contentions of the Parties
Timken claims that the new 19 U.S.C. §Ă1677a(d)(1) statutory lanĆ
guage and the SAA, H.R. Doc. 103ć316, at 823, indicate that Congress
intended for Commerce to continue the practice of including in United
States indirect selling expenses the home market selling expenses atĆ
tributable to export sales. See Timken's Mem. at 18ć20. Timken further
argues that the preĆURAA old law referred only to expenses `incurred
by or for the account of the exporter in the United States,' but the URAA
broadened this language to include adjustment for expenses `incurred
by or for the account of the producer or exporter, or the affiliated seller
in the United States.'" Timken's Reply at 4; see also Timken's Mem. at
19ć20. Therefore, Timken maintains that Congress by referring to exĆ
penses incurred by producers or exporters," codified Commerce's prior
practice under preĆURAA. See Timken's Reply at 4. Accordingly, TimĆ
ken requests that the Court reexamine its decision in Timken Co. v.
United States (Timken 1998"), 22 CIT 621, 16 F. Supp. 2d 1102 (1998),
and remand this issue to Commerce so that it may adjust CEP for indiĆ
rect selling expenses incurred in the home market on account of United
States sales (that is, export selling expenses reported by Koyo, NTN and
NSK).
Relying on this Court's decision in Timken 1998, Commerce responds
that it properly did not adjust CEP for indirect selling expenses reported
by Koyo, NTN and NSK because the new statutory language (that is, 19
U.S.C. §Ă1677a(d)(1)), does not define the types of expenses to be inĆ
cluded as United States indirect selling expenses. See Def.'s Mem. at
114ć18. Moreover, Commerce states that it is clear from the SAA that
under the new statute Commerce should deduct from CEP only those
expenses associated with economic activities in the United States." FiĆ
nal Results, 63 Fed. Reg. at 2575.
Koyo, NTN and NSK generally agree with Commerce and argue that:
(1) the SAA fully supports [Commerce's] decision not to adjust CEP to
account for indirect selling expenses and ICC incurred in Japan," Final
Results, 63 Fed. Reg. at 2575; (2) the statutory language of §Ă1677a(d)(1)
and the statutory construction makes it clear that no adjustment should
be made for indirect selling expenses incurred in Japan; and (3) ComĆ
merce has a practice of limiting indirect selling expenses to those specifiĆ
cally associated with commercial activity in the United States. See
NTN's Resp. Mem. Timken's Sept. 8, 1998 Mem. Supp. Rule 56.2 Mot. J.
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Agency R. (NTN's Resp.") at 2ć5; NSK's Mem. Opp. Timken's Rule
56.2 Mot. J. Agency R. (NSK's Resp.") at 5ć8; Koyo's Resp. at 13ć16.
C. Analysis
In Timken 1998, 22 CIT at 625ć26, 16 F. Supp. 2d at 1106, and Micron
Tech., Inc. v. United States (Micron 1999"), 23 CIT ____, ____, 40 F.
Supp. 2d 481, 484ć85 (1999), aff'd, 243 F.3d 1301, 1314, this Court
upheld Commerce's practice of limiting United States indirect selling
expenses to those expenses incurred in the United States. The Court
noted that neither the preĆURAA statute nor the newlyĆamended statĆ
ute address whether United States indirect selling expenses incurred
outside the United States should be categorized as United States indiĆ
rect selling expenses. Timken 1998, 22 CIT at 625ć26, 16 F. Supp. 2d at
1106; Micron 1999, 23 CIT at ____, 40 F. Supp. 2d at 485.
Because Commerce's practice of limiting United States indirect selĆ
ling expenses to those expenses incurred in the United States and the
parties' arguments are practically identical to those presented in TimĆ
ken 1998 and Micron 1999, the Court adheres to its reasoning in Timken
1998 and Micron 1999. Accordingly, the Court finds that Commerce's
decision to limit United States indirect selling expenses to those exĆ
penses incurred in the United States is supported by substantial eviĆ
dence and in accordance with law.
XVIII. NTN's Exclusion of Warehousing Expenses for NonĆScope
ąąMerchandise From United States Selling Expenses
A. Background
In the underlying review, NTN excluded certain warehousing exĆ
penses attributable to nonĆscope merchandise from its reported United
States indirect selling expenses. See NTN's Resp. at 5. In particular,
because certain of its U.S. expenses were incurred solely for nonĆ
scope merchandise, in order to ensure an accurate allocation of its
U.S. expenses, NTN first removed all such expenses from its pool of
U.S. expenses. The remaining expenses which were incurred for eiĆ
ther scope or nonĆscope merchandise, but cannot be specifically
linked to either scope or nonĆscope merchandise by NTN, were then
allocated to scope and nonĆscope merchandise.
Final Results, 63 Fed. Reg. at 2572.
In accepting NTN's methodology of reporting its United States indiĆ
rect selling expenses, Commerce: (1) verified NTN's United States exĆ
penses finding no discrepancies; and (2) stated that it has found NTN's
methodology to be reasonable in past TRB and AFB cases. Id. ComĆ
merce also explained how it eliminated the possibility of distortion in
NTN's methodology when
Commerce calculated a ratio of sales of scope merchandise to all
sales. Commerce then adjusted NTN's reported final indirect selĆ
ling expense by adding or subtracting various expenses to arrive at
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a final indirect selling expense. Next, Commerce multiplied that toĆ
tal expense by the ratio of scopeĆtoĆtotal products.
Def.'s Mem. at 121 (citing Def.'s Ex. 1 at 18).
B. Contentions of the Parties
Timken argues that Commerce improperly permitted NTN to exclude
certain warehousing expenses attributable to nonĆscope merchandise
from its reported United States indirect selling expenses. See Timken's
Mem. at 21ć22; Timken's Reply at 5ć8; Final Results, 63 Fed. Reg. at
2572. In particular, Timken asserts that NTN's adjustment of its alloĆ
cated pool of indirect U.S. selling expenses was not reasonable and not
supported by substantial evidence" because NTN excluded the wareĆ
housing expenses attributable to the nonĆscope merchandise for one of
its subsidiaries and then allocated the remaining expenses to all of
NTN's scope and nonĆscope United States sales thereby creating distorĆ
tion. Timken's Reply at 5ć6. Timken also maintains that one of NTN's
subsidiaries' warehousing expenses attributed to nonĆscope merchanĆ
dise is disproportionate to the amount of nonĆscope sales *Ă*Ă*."36 Id. at
7.
Commerce responds that 19 U.S.C. §Ă1677a(d), as amended by the
URAA, continues to be silent on the question of allocation methods."
Def.'s Mem. at 119. Commerce maintains that it found no discrepancies
during its verification of NTN's United States expenses and eliminated
the possibility of distortion in NTN's methodology when Commerce:
(1) calculated a pertinent ratio; (2) adjusted NTN's reported final indiĆ
rect selling expense"; and (3) multiplied that total expense by the ratio
of scopeĆtoĆtotal products." Id. at 121.
Pointing out that NTN's allocation methodology was reasonable,
Commerce asserts that the Court should uphold NTN's reported allocaĆ
tion for United States indirect selling expenses.
NTN supports Commerce's conclusion. Replying to Timken's claim
that `the basic premise underlying NTN's allocation methodology for
its U.S. indirect selling expenses is that the sum of those expenses may
be evenly allocated to the sum of its sales[,]'" NTN contends that TimĆ
ken misunderstands the methodology at issue. NTN's Resp. at 5 (quotĆ
ing Timken's Mem. at 21). NTN asserts that it differentiates expenses
on the basis of whether they were incurred for merchandise within the
scope of the case as the first step in its allocation methodology." NTN's
Resp. at 6. NTN maintains that its allocation methodology simply alloĆ
cates expenses to the product which incurred the expenses, this allocaĆ
tion methodology is not distortive, and Commerce's acceptance of it is
reasonable and in accordance with law." Id.

36 Commerce asserts that the record does not show what nonĆscope merchandise was stored in the warehouse at
issue. *Ă*Ă*" Therefore, the Court agrees with Commerce that it is impossible to say whether the storage charges are
disproportionate to the sales of the nonĆscope merchandise." Def.'s Mem. at 121.
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C. Analysis
The Court upholds Commerce's decision to allow NTN to exclude
warehousing expenses attributable to nonĆscope merchandise from its
United States selling expenses since it is in accordance with law. The
Court notes that 19 U.S.C. §Ă1677a(d) is silent on the question of allocaĆ
tion methods and thus grants Commerce considerable discretion. UnĆ
der 19 C.F.R. §Ă351.401(g)(1998),
[Commerce] may consider allocated expenses and price adjustĆ
ments when transactionĆspecific reporting is not feasible, provided
[Commerce] is satisfied that the allocation method used does not
cause inaccuracies or distortions.
In addition, pursuant to 19 C.F.R. §Ă351.401(g)(4),
[Commerce] will not reject an allocation method solely because the
method includes expenses incurred, or price adjustments made,
with respect to sales of merchandise that does not constitute subĆ
ject merchandise or a foreign like product (whichever is applicable).
Based on a careful examination of the record and on the regulatory
language of 19 C.F.R. §Ă351.401(g) and (g)(4) that grants Commerce conĆ
siderable discretion in choosing allocation methods, the Court sustains
Commerce's decision to accept NTN's United States selling expenses as
reasonable, supported by substantial evidence and in accordance with
law. See Skidmore v. Swift & Co., 323 U.S. 134, 139ć40 (1944).
XIX. Treatment of Certain Rebates and Billing Adjustments
A. Background
1. Koyo's Home Market Support Rebates
Koyo reported certain home market support rebates on a customerĆ
specific basis and the allocations used by Koyo included rebates on nonĆ
scope merchandise. See Koyo's Resp. at 30ć32. Koyo calculated rebate
factors by dividing the total rebates paid to a given customer by the total
POR sales to that customer." Final Results, 63 Fed. Reg. at 2567. In acĆ
cepting Koyo's reporting of home market support rebates on a customĆ
erĆspecific basis, Commerce stated the following:
Based on information Koyo provided, [Commerce] [is] satisfied that
Koyo acted to the best of its ability in reporting home market reĆ
bates. However, because Koyo's allocation methodology includes
nonĆscope merchandise, [Commerce has] nevertheless examined
Koyo's allocation to determine if it is distortive. [Commerce's] reĆ
view of the record indicates that the nonĆscope merchandise inĆ
cluded in Koyo's allocation are sales of bearings other than TRBs.
*Ă*Ă* [Commerce's] review and analysis of the record give[s] [ComĆ
merce] no reason to believe that Koyo is more likely to grant rebates
on sales of bearings other than TRBs than on sales of TRBs, [and
Commerce] note[s] that Koyo is primarily in the business of selling
bearings, some of which are within the scope of the TRB orders and
others which are not. While [Commerce] recognize[s] that there are
differences among bearings, [Commerce has] not found that the
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scope and nonĆscope bearings included in Koyo's allocation vary
significantly in terms of value, physical characteristics, nor the
manner in which they were sold such that Koyo's allocation would
result in an unreasonably inaccurate or distortive allocation.
See id.
2. Koyo's Home Market Billing Adjustment Two
Koyo reported home market billing adjustment two" on a customerĆ
specific basis and allocated these adjustments over scope and nonĆscope
merchandise. See Koyo's Resp. at 23. Koyo *Ă*Ă* calculated its lumpĆ
sum billing adjustments by multiplying the total adjustment amount
paid to a customer by the ratio of its TRB sales to that customer to the
total sales to that customer." Final Results, 63 Fed. Reg. at 2565. In acĆ
cepting Koyo's methodology, Commerce stated the following:
While [Commerce's] preference is for transactionĆspecific reportĆ
ing, [Commerce] recognize[s] that this is not always possible. It is
inapporpriate to reject allocations that are not unreasonably distorĆ
tive where a fully cooperating respondent is unable to report the inĆ
formation in a more specific manner. *Ă*Ă* Accordingly, [Commerce
has] accepted these adjustments when it was not feasible for a reĆ
spondent to report these adjustments on a more specific basis, proĆ
vided that the allocation method used does not cause unreasonable
inaccuracies or distortions. *Ă*Ă* [Commerce has] not rejected an alĆ
location method solely because the allocation includes adjustments
granted on nonĆscope merchandise. However, such allocations are
not acceptable where [Commerce has] reason to believe that reĆ
spondents did not grant such adjustments in proportionate
amounts with respect to sales of outĆofĆscope and inĆscope merĆ
chandise. *Ă*Ă*
ąBased on [Commerce's] examination of the record in this and in
past reviews, [Commerce is] satisfied that Koyo's records do not alĆ
low it to report these billing adjustments on a transactionĆspecific
basis and that Koyo acted to the best of its ability in calculating the
reported adjustment on as narrow a basis as its records allowed.
Therefore, for these final results [Commerce has] made a direct adĆ
justment to NV for Koyo's lumpĆsum billing adjustments.
Final Results, 63 Fed. Reg. at 2566.
3. NSK's Home Market Rebate
NSK reported lumpĆsum rebates to certain customers on a customerĆ
specific basis and applied the amount directly to the customer's acĆ
count receivableĊthe amount [was] not directly linked to any specific
shipment(s), part number(s), or group of part numbers, but [was] just
the lumpĆsum amount that result[ed] from the parties' negotiations."
NSK's Resp. at 9. Such rebates were paid on the basis of subject and nonĆ
subject merchandise. See Final Results, 63 Fed. Reg. at 2566. In acceptĆ
ing NSK's rebates, Commerce stated that:
[Commerce has] accepted [NSK's] claims for lumpĆsum rebates beĆ
cause [Commerce is] satisfied that NSK's methodology, while it inĆ
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cludes nonĆsubject merchandise, does not shift rebates from
nonĆscope to scope merchandise. In its response, NSK submitted
information demonstrating that the ratio of scope to nonĆscope
merchandise purchased by each customer who received this rebate
was relatively constant throughout the POR. Furthermore, [ComĆ
merce has] determined based on [Commerce's] review of the record
that NSK acted to the best of its ability in reporting these price adĆ
justments and that reporting on a more specific basis was not posĆ
sible given the manner in which NSK maintains its records.
Id. at 2566ć67.
B. Contentions of the Parties
Timken alleges that Commerce's acceptance of Koyo's home market
support rebates and home market billing adjustments, as well as NSK's
lump sum rebates, are unlawful because such adjustments must always
be reported on a transactionĆspecific basis. See Timken's Mem. at
28ć32, 34ć36; Timken's Reply at 9.
Timken contends that even under its new methodology, Commerce's
determination was not supported by substantial evidence inasmuch as
respondents failed to show that: (1) their reporting methods did not reĆ
sult in distortion; and (2) they put forth their best efforts to report the
information on a more precise basis. See Timken's Mem. at 29ć32;
34ć36. Timken argues that respondents have the burden of showing
nonĆdistortion and best efforts, and having failed to carry the burden,
they must not benefit from the adjustment. See Timken's Reply at 9ć11.
Commerce responds that its treatment of the adjustments is consisĆ
tent with current law. See Def.'s Mem. at 121ć27. Even though Koyo's
and NSK's billing adjustments and rebates were not reported in a transĆ
actionĆspecific manner, Commerce accepted them as part of its new
policy to accept allocated adjustments where it is not feasible for the reĆ
spondent to report them on a transactionĆspecific basis and the responĆ
dent has acted to the best of its ability. See id. at 123. Additionally,
Commerce examines whether the allocation method used is not unreaĆ
sonably distortive pursuant to 19 U.S.C. §Ă1677m(e). See id.
Commerce argues that its findings are supported by substantial eviĆ
dence and in accordance with law because Commerce used its acquired
knowledge of Koyo['s] and NSK's computer systems and databases to
conclude that they could not provide the information in the preferred
form." Id. at 124 (citing Timken 1998). Moreover, *Ă*Ă* Commerce
[states that it] scrutinized Koyo's and NSK's data before concluding
that the data were reliable and that the adjustments on scope and nonĆ
scope merchandise did not result in unreasonable distortions." Id. at
124.
With respect to Koyo's rebates and billing adjustment two," ComĆ
merce maintains that: (1) Koyo had reported the adjustments on the
most specific basis possible and, thus, had cooperated to the best of its
ability; and (2) the allocation method was not distortive. See Final ReĆ
sults, 63 Fed. Reg. at 2566ć67.
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Commerce also argues that it properly accepted NSK's home market
rebates. See Def.'s Mem. at 126.
Koyo and NSK concur with Commerce's position. See Koyo's Resp. at
22ć32; NSK's Resp. at 8ć11.
C. Analysis
Commerce's decision to accept Koyo's and NSK's billing adjustments
and rebates was in accordance with the postĆURAA statutory language,
as well as with the SAA that accompanied the enactment of the URAA
because: (1) Commerce reasonably determined that the adjustments
were reliable and could not be reported more specifically; (2) Commerce
properly determined that respondents acted to the best of their abilities
in reporting the adjustments; and (3) Commerce properly accepted the
allocation methodologies of the respondents after carefully reviewing
the differences between such merchandise and ensuring that the allocaĆ
tions were not unreasonably distortive. Accord Final Results, 63 Fed.
Reg. at 2566ć67; Def.'s Mem. at 122ć27.
After the enactment of the URAA, Commerce reevaluated its treatĆ
ment of postĆsale price adjustments (PSPAs"), and since that time it
treats them as adjustments to price and not as selling expenses. Indeed,
Commerce's treatment of the home market support rebates, earlyĆpayĆ
ment discounts and billing adjustments as adjustments to price instead
of selling expenses is the issue left unanswered by the preĆURAA cases
such as Torrington Co. v. United States (Torrington CAFC"), 82 F.3d
1039, 1048 (Fed. Cir. 1996); Koyo CAFC, 36 F.3d 1565; and Consumer
Prods. Div., SCM Corp. v. Silver Reed Am., Inc., 753 F.2d 1033 (Fed. Cir.
1985). Torrington CAFC does not mandate that direct price adjustĆ
ments may only be accepted when they are reported on a transactionĆ
specific basis. Rather, Torrington CAFC merely overturned a prior
Commerce practice of treating certain allocated price adjustments as inĆ
direct selling expenses and does not address the propriety of the allocaĆ
tion methods that respondents used in reporting the price adjustments
in question. Although (1) Commerce treated rebates and billing adjustĆ
ments as selling expenses in preceding reviews under preĆURAA law,"
and (2) previously decided that such adjustments are selling expenses
and, therefore, should not be treated as adjustments to price," this did
not preclude Commerce's change in policy or this Court's reconsideraĆ
tion of its stance in light of the newlyĆamended antidumping statute
[that is, 19 U.S.C. §Ă1677m(e)]." Timken 1998, 16 F. Supp. 2d at 1107.
Neither the preĆURAA nor the newlyĆamended statutory language imĆ
poses standards establishing the circumstances under which Commerce
is to grant or deny adjustments to NV for PSPAs." Id. at 1108 (citing
Torrington CAFC, 82 F.3d at 1048). Moreover, 19 U.S.C. §Ă1677m(e)
specifically directs that Commerce shall not decline to consider an inĆ
terested party's submitted information if that information is necessary
to the determination but does not meet all of Commerce's established
requirements, if the [statute's] criteria are met." Timken 1998, 16 F.
Supp. 2d at 1108.

print order no. 40046, date set 2/8/2002, time set 9:00

148

CUSTOMS BULLETIN AND DECISIONS, VOL. 36, NO. 8, FEBRUARY 20, 2002

Commerce applied its postĆURAA methodology to analyze adjustĆ
ments to price, explaining that Commerce accepted PSPAs as direct adĆ
justments to price if Commerce determined that a respondent, in
reporting these adjustments, acted to the best of its ability to associate
the adjustment with the sale on which the adjustment was made, renĆ
dering its reporting methodology not unreasonably distortive. See Final
Results, 63 Fed. Reg. at 2566. In evaluating the degree to which an alĆ
location over scope and nonĆscope merchandise may be distortive, ComĆ
merce examines the extent to which the outĆofĆscope merchandise
included in the allocation pool is different from the inĆscope merchanĆ
dise in terms of value and physical characteristics, and the manner in
which it is sold." Id.
Timken argues that Commerce's methodology is inadequate, unlawĆ
ful and not supported by substantial evidence. See Timken's Mem. at
29ć32; 34ć36. Timken is incorrect. Although the URAA does not compel
Commerce's new policy on price adjustments, the statute does not proĆ
hibit Commerce's new practice. Commerce's change in policy *Ă*Ă* subĆ
stitutes a rigid rule with a more reasonable method that nonetheless
ensures that a respondent's information is reliable and verifiable." TimĆ
ken 1998, 16 F. Supp. 2d at 1108. Commerce's decision to accept Koyo's
and NSK's allocated adjustments to price is acceptable, especially *Ă*Ă*
in light of the more lenient statutory instructions of [19 U.S.C. §Ă]
1677m(e)." Id. Accordingly, Commerce's decision to accept the PSPAs
*Ă*Ă* is fully in accordance with the postĆURAA statutory language and
directions of the SAA," and the decision to accept Koyo's and NSK's adĆ
justments was reasonable even though the adjustments were not reĆ
ported on a transactionĆspecific basis and even though the allocations
included rebates on nonĆscope merchandise. Id.
Moreover, one of the goals of Congress in passing the URAA was to
liberalize certain reporting requirements imposed on respondents in
antidumping reviews. Such intent is evident both in the amendments
enacted by the URAA and in the SAA. The URAA amended the antiĆ
dumping law to include a new subsection, 19 U.S.C. §Ă1677m(e). The
provision states that:
[i]n reaching a determination under [19 U.S.C.] section 1671b,
1671d, 1673b, 1673d, 1675, or 1675b[,] *Ă*Ă* [Commerce] shall not
decline to consider information that is submitted by an interested
party and is necessary to the determination but does not meet all
the applicable requirements established by [Commerce], ifĊć
ą(1) the information is submitted by the deadline established
for its submission,
ą(2) the information can be verified,
ą(3) the information is not so incomplete that it cannot serve
as a reliable basis for reaching the applicable determination,
ą(4) the interested party has demonstrated that it acted to the
best of its ability in providing the information and meeting the
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requirements established by [Commerce] with respect to the
information, and
ą(5) the information can be used without undue difficulties.
19 U.S.C. §Ă1677m(e).
This section of the statute liberalized Commerce's general acceptance
of data submitted by respondents in antidumping proceedings by directĆ
ing Commerce not to reject data submissions once Commerce concludes
that the specified criteria are satisfied.37
Next, Timken suggests that Commerce has accepted the adjustments
without requiring respondents to carry the burden of proving that the
adjustments are nonĆdistortive. See Timken's Reply at 9ć11. This arguĆ
ment is similarly without merit. As a routine part of its antidumping
practice, Commerce accepts a range of reporting methodologies and alĆ
locations adopted by respondents. The mere acceptance of an adjustĆ
ment as reported cannot be a sufficient ground for rejecting
Commerce's decision. It would be anomalous indeed to expect a responĆ
dent to provide Commerce, in addition to the information on the basis of
which Commerce could conclude that the respondent's reporting methĆ
ods are not distortive, with proof of the validity of Commerce's deterĆ
mination of that sort. Such a scheme would effectively allow the
respondent to bind Commerce, restricting Commerce's inherent power
to investigate, examine and render a decision.
In determining whether Koyo's and NSK's allocation over scope and
nonĆscope merchandise was unreasonably distortive, Commerce reaĆ
sonably has not required respondents to demonstrate the nonĆdistortive
nature of the allocation directly, for example, by compelling them to
identify separately the adjustments on scope merchandise and compare
them to the results of allocations over both scope and nonĆscope merĆ
chandise. Such a burdensome exercise would defeat the entire purpose
underlying the more flexible reporting rules, by compelling the responĆ
dent to go through the enormous effort that the new rules were intended
to obviate. Rather, Commerce has adopted criteria by which Commerce
determines whether an allocation over scope and nonĆscope merchanĆ
dise was likely to cause unreasonable distortions on a caseĆbyĆcase basis,
utilizing Commerce's administratory expertise.
In the case at hand, Commerce's determination with respect to Koyo's
rebates and billing adjustment two" was reasonable. Commerce premĆ
ised its conclusion on Koyo's response to Commerce's supplemental
questionnaire in which Koyo stated that more specific reporting for a
certain customer who received rebates was not possible because its reĆ
cords did not allow it to isolate sales of those bearings for which rebates
were granted." Final Results, 63 Fed. Reg. at 2567. Commerce also
found that transactionĆspecific reporting was not feasible for billing
37 Consistent with §Ă1677m(e), the SAA states that the new provision does not intend to change Commerce's curĆ
rent practice, sustained by the courts, of allowing companies to allocate these expenses when transactionĆspecific reĆ
porting is not feasible, provided that the allocation method used does not cause inaccuracies or distortions." H.R. Doc.
103ć316, at 823ć24. Therefore, the statute and the accompanying SAA both support Commerce's use of allocations in
circumstances such as those present here.
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adjustment two" based on the record in this POR and past reviews. See
id. at 2566. For both adjustments, Commerce found that the allocation
methodologies used were not distortive, and that Koyo acted to the best
of its ability in reporting the information inasmuch as more specific reĆ
porting was not feasible. See id.
Commerce also properly accepted NSK's lumpĆsum home market reĆ
bates. NSK's home market rebates were granted on a customerĆspecific
basis, and while it includes nonĆsubject merchandise, [NSK] does not
shift rebates from nonĆscope to scope merchandise." See id. at 2566.
Commerce also found that the method was not unreasonably distortive
and that NSK acted to the best of its ability. See id. at 2566ć67.
Timken asserts that Commerce improperly determined that Koyo
and NSK acted to the best of their ability in reporting adjustments. See
Timken Mem. at 31ć32, 36. Timken's assertion is without merit. When
respondents' adjustments were granted over both scope and nonĆscope
merchandise without reference to any particular model or transaction,
Commerce could not have reasonably expected them to be recorded or
reported to Commerce in a manner more specific than that which was
used. It was equally appropriate for Commerce to consider, as a part of
its decision whether respondents acted to the best of their ability in reĆ
porting the adjustments, its acquired knowledge of Koyo's and NSK's
computer systems and databases to conclude that they could not provide
the information in the preferred form. See Def.'s Mem. at 124.38
In sum, the Court finds that Commerce's decision to accept Koyo's
and NSK's reported home market adjustments was in accordance with
the postĆURAA statutory language and the SAA. The record demonĆ
strates that the requirements of 19 U.S.C. §Ă1677m(e) were satisfied by
the respondents in that: (1) the reported adjustments were submitted in
a timely fashion, see 19 U.S.C. §Ă1677m(e)(1); (2) the information subĆ
mitted can be verified by Commerce, see 19 U.S.C. §Ă1677m(e)(2); (3) the
respondents' information was not so incomplete that it could not serve
as a basis for reaching a determination, see 19 U.S.C. §Ă1677m(e)(3);
(4) respondents demonstrated that they acted to the best of their abiliĆ
ties in providing the information and meeting Commerce's new reportĆ
ing requirements, see 19 U.S.C. §Ă1677m(e)(4); and (5) there was no
indication that the information was incapable of being used without unĆ
due difficulties. See 19 U.S.C. §Ă1677m(e)(5).
38 The Court finds that Commerce reasonably determined that Koyo and NSK acted to the best of their ability in
reporting billing adjustments and rebates. First, with regards to Koyo's billing adjustment two," some of Koyo's adĆ
justments reported in billing adjustment two"
were true lumpĆsum adjustments," granted over both scope and nonĆscope merchandise[] *Ă*Ă* without reference
to any particular model or transaction. *Ă*Ă* The other type of adjustment included in billing adjustment 2 is an
adjustment that may have been granted on a modelĆspecific basis, but was recorded in Koyo's computer database
as a customerĆspecific amount without reference to specific models or transactions. To identify the models or
transaction to which these adjustments applied, Koyo would have had to review manually thousands of paper reĆ
ceipts regarding individual original transactions in the hopes of finding explanatory notes by the salesmen.
Koyo's Resp. at 29.
Second, with regards to Koyo's rebates, the record does not show that Koyo could alter its computer program to
identify the sales on which the rebates were paid." Id. at 31. Finally, with regards to NSK's lumpĆsum rebates, NSK's
lumpĆsum PSPAs did not relate to specific part numbers, but, *Ă*Ă* constituted a single lump sum applied to a customĆ
er's account receivable." NSK's Resp. at 11.
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Commerce's determinations with respect to Koyo and NSK were also
consistent with the SAA. The Court agrees with Commerce's finding in
the Final Results that given Koyo's and NSK's computer systems and
databases and time constraints imposed by the statute, the reporting
and allocation methodologies were reasonable. This is consistent with
the SAA directive under 19 U.S.C. §Ă1677m(e), which provides that ComĆ
merce may take into account the circumstances of the party, including
(but not limited to) the party's size, its accounting systems, and computĆ
er capabilities." H.R. Doc. 103ć316, at 865. Thus, the Court holds that
Commerce properly considered the ability of Koyo and NSK to report
their billing adjustments and rebates on a more specific basis. AccordĆ
ingly, the Court concludes that Commerce's acceptance of Koyo's and
NSK's reported adjustments was in accordance with law.
XX. Commerce's Acceptance of Home Market Average ShortĆTerm
ąąInterest Rate
Timken contends that Commerce's acceptance of Koyo's home marĆ
ket average shortĆterm interest rate is not supported by substantial eviĆ
dence because there are two loan entries whose interest amounts *Ă*Ă*
are aberrational and unsupported by the record *Ă*Ă* [since the two loan
entries] do not list certain relevant information regarding the terms and
details of these loans for which the reported interest was incurred."39
Final Results, 63 Fed. Reg. at 2569. In particular, Timken argues that
Koyo has calculated the home market interest rate which it has used
for various adjustments by dividing the amount of interest it paid by the
principal amount it has borrowed" and about half of the total interest
used in Koyo's calculation was composed of two loan entries that were a
different type of loan arrangement than the other loan entries. TimĆ
ken's Mem. at 32ć33. Timken maintains that Commerce's verification
of selected Koyo interest expenses should not serve as a basis for findĆ
ing that all of Koyo's interest expenses were accurate." Timken's Reply
at 12ć13. Accordingly, Timken asserts that it is unreasonable for ComĆ
merce to verify one loan category and deduce from this that the other
loan arrangement's interest and loan amounts are accurate, that is,
Commerce is effectively claiming that verification of `apples' *Ă*Ă* sufĆ
fices to find that `oranges' *Ă*Ă* are accurate." Id. at 13. Timken, thereĆ
fore, requests that this Court reverse Commerce's acceptance of Koyo's
home market interest rate and remand with instructions that ComĆ
merce recalculate Koyo's interest rate excluding the interest amounts of
the two loan entries at issue.
Commerce, in turn argues that it properly accepted Koyo's reported
home market average shortĆterm interest rate in its calculation of NV
because
[d]uring verification [Commerce] carefully reviewed the manner in
which Koyo calculated its shortĆterm interest rate and its credit exĆ
39 Commerce points out that Timken's argument is misleading because on one of the pages of its brief, Timken
argues that the aberrations are in the hundreds *Ă*Ă* [while] it is clear from Timken's own calculations on [another
page] of its brief that the alleged aberrations are oneĆhundreth of the amounts alleged." Def.'s Mem. at 127ć28.
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pense ratios. After reviewing supporting documentation for each of
several loans [Commerce] selected from Koyo's credit calculation
worksheets, [Commerce was] *Ă*Ă* satisfied that Koyo had accuĆ
rately reported its credit expense.
Final Results, 63 Fed. Reg. at 2569; Def.'s Mem. at 127.
In regards to the two interest amounts that are at issue, Commerce
maintains that
[Commerce is] generally satisfied with Koyo's explanation of and
the reliability of those interest amounts which Timken claims
should be removed from the interest rate calculation and can find
no evidence on the record that indicates these interest amounts
should be excluded from the calculation of credit; accordingly,
[Commerce has] not done so for these final results.
Final Results, 63 Fed. Reg. at 2569.
Commerce also argues that although the two entries were not among
the data selected for verification, a verification is intended to serve as a
spot check and not an exhaustive review of a response. See Def.'s Mem.
at 128 (citing Bomont Indus. v. United States, 14 CIT 208, 209, 733 F.
Supp. 1507, 1508 (1990)). Since the two entries at issue were interest
payments incurred during a normal business arrangement and not payĆ
ments on a specific loan and Commerce had no basis upon which to
challenge Koyo's explanation [regarding the two entries at issue],"
Commerce asserts that Commerce's acceptance of Koyo's home market
credit expense calculation was in accordance with law. Def.'s Mem. at
128ć29.
Koyo generally agrees with Commerce, emphasizing that
Timken's assertions are misplaced because they are based on a misĆ
understanding of the credit verification exhibit. Koyo argues that
the interest amounts Timken identified as aberrational do not
constitute payments on specific loans, but rather reflected interest
paid by Koyo Seiko under some other arrangement.
Final Results, 63 Fed. Reg. at 2569; see Koyo's Resp. at 33ć35.
Koyo maintains that Timken points to nothing in the record to sugĆ
gest that Koyo did not in fact incur or pay these costs[;] [g]iven that Koyo
had to pay those amounts to the bank during the period of review, it leĆ
gitimately included them in its interest calculation as part of the cost of
borrowing money." Koyo's Resp. at 34. Relying on Micron Tech., 117
F.3d at 1396, Koyo asserts the fact that Commerce did not verify the two
entries at issue does not mean that the home market credit calculation is
not accurate. See id. at 35.
The Court disagrees with Timken that Commerce's acceptance of
Koyo's home market average shortĆterm interest rate is not in accorĆ
dance with law. Timken fails to acknowledge the appropriate level of defĆ
erence owed to Commerce's verifications. A `[v]erification is a spot
check and is not intended to be an exhaustive examination of the responĆ
dent's business. [Commerce] has considerable latitude in picking and
choosing which items it will examine in detail.'" PMC, 20 CIT at 1134
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(quoting Monsanto, 12 CIT at 944, 698 F. Supp. at 281). In fact, ComĆ
merce enjoys `wide latitude' in its verification procedures." Pohang,
1999 Ct. Intl. Trade LEXIS 105, *1, Slip Op. 99ć112; see also American
Alloys, 30 F.3d at 1475; Carlisle, 9 CIT at 532, 622 F. Supp. at 1082 (It is
within the discretion of Commerce to determine how to verify" and due
deference will be given to the expertise of the agency." The Court defers
to the agency's sensibility as to the depth of the inquiry needed. In the
absence of evidence in the record suggesting the need to examine furĆ
ther the supporting evidence itself, the agency may accept the credibiliĆ
ty of the document at face value. See Pohang, 1999 Ct. Intl. Trade LEXIS
105, Slip Op. 99ć112. To conclude otherwise would leave every verificaĆ
tion effort vulnerable to successive subsequent attacks, no matter how
credible the evidence and no matter how burdensome on the agency furĆ
ther inquiry would be." Id. at *54 n.32, Slip Op. 99ć112, (relying on PPG
Indus., Inc. v. United States, 15 CIT 615, 620, 781 F. Supp. 781, 787
(1991)); see also Micron Tech., 117 F.3d at 1396 (declin[ing] to impose a
requirement on Commerce to trace every figure it chooses to verify back
to financial statements prepared in the ordinary course of business").
Timken may not usurp Commerce's role as fact finder and substitute
Timken's analysis of the data for the result reached by Commerce in the
verification report. The Court will not supersede Commerce's concluĆ
sions so long as it applies a reasonable standard to verify material subĆ
mitted and the verification is supported by such relevant evidence as a
reasonable mind might accept.
Commerce's verification of the data underlying Koyo's home market
interest rate falls within Commerce's discretion. In this review, ComĆ
merce conducted the verification and concluded that Commerce was
satisfied with Koyo's reported home market interest rate. See Final ReĆ
sults, 63 Fed. Reg. at 2569. Since Commerce properly acted within its
discretion when verifying Koyo's reported home market interest rate,
the Court concludes that Commerce's acceptance of Koyo's home marĆ
ket interest rate was in accordance with law.
CONCLUSION
This case is remanded to Commerce to: (1) annul all findings and conĆ
clusions made pursuant to the dutyĆabsorption inquiry conducted for
the subject review in accordance with this opinion; and (2) exclude any
transactions that were not supported by consideration from NTN's
United States sales database and to adjust the dumping margins accordĆ
ingly. All other issues are affirmed.
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(Slip Op. 02ć11)
KOYO SEIKO CO., LTD., KOYO CORP. OF USA, NSK LTD., NSK CORP., NTN
BEARING CORP. OF AMERICA, AMERICAN NTN BEARING MANUFACTURING
CORP., NTN CORP., AND TIMKEN CO., PLAINTIFFS AND DEFENDANTĆ
INTERVENORS v. UNITED STATES, DEFENDANT
Consolidated Court No. 98ć06ć02274
This consolidated action concerns the claims raised by: Koyo Seiko Co., Ltd. and Koyo
Corporation of USA (collectively Koyo"); NSK Ltd. and NSK Corporation (collectively
NSK"); NTN Bearing Corporation of America, American NTN Bearing Manufacturing
Corporation and NTN Corporation (collectively NTN"); and The Timken Company
(Timken"), plaintiffs and defendantĆintervenors, that move pursuant to USCIT R. 56.2
for judgment upon the agency record challenging various aspects of the United States DeĆ
partment of Commerce, International Trade Administration's (Commerce") final reĆ
sults of administrative review of: (1) tapered roller bearings and parts thereof, finished
and unfinished, from Japan; and (2) tapered roller bearings, four inches or less in outside
diameter, and components thereof, from Japan, entitled Final Results of Antidumping
Duty Administrative Reviews and Termination in Part of Tapered Roller Bearings and
Parts Thereof, Finished and Unfinished, From Japan, and Tapered Roller Bearings, Four
Inches or Less in Outside Diameter, and Components Thereof, From Japan (Final ReĆ
sults"), 63 Fed. Reg. 20,585 (April 27, 1998).
Specifically, Koyo argues that Commerce: (1) failed to calculate constructed value profit
so that home market movement expenses are excluded from the gross unit price; (2) erred
in Commerce's decision to use the entered value of the subject merchandise to determine
assessment rates; (3) erred in Commerce's calculation of marine insurance charges;
(4) erred in Commerce's calculation of certain constructed value commissions and direct
selling expenses; and (5) wrongly used Koyo's product nomenclature in Commerce's comĆ
puter program. NSK asserts that: (1) Commerce's model matching program is not supĆ
ported by substantial evidence; and (2) Commerce erred in determining NSK's general
and administrative expenses factor in the cost of production calculation. NTN alleges that
Commerce erred in: (1) determining that NTN's sample and smallĆquantity home market
sales are within the ordinary course of trade; (2) denying an adjustment to NTN's United
States indirect selling expenses for expenses purportedly related to the financing of antiĆ
dumping duty cash deposits; (3) disallowing an adjustment to foreign market value for
NTN's home market discounts; and (4) reallocating NTN's selling expenses without reĆ
gard to level of trade and denying a level of trade adjustment. Timken contends that ComĆ
merce: (1) erred by failing to adjust Koyo's furtherĆmanufactured import prices to reflect
inventory carrying costs associated with furtherĆmanufacturing in the United States; and
(2) committed a clerical error in calculating NTN's indirect selling expenses for United
States constructed export price sales.
Held: Koyo's motion for judgment on the agency record is granted in part and denied in
part. NSK's motion for judgment on the agency record is granted in part and denied in
part. NTN's motion for judgment on the agency record is denied. Timken's motion for
judgment on the agency record is granted. Case is remanded to Commerce to: (1) recalcuĆ
late Koyo's constructed value profit so that Koyo's home market movement expenses are
deducted from Koyo's net home market price; (2) recalculate Koyo's marine insurance
charges using the correct factor indicated by Koyo; (3) recalculate Koyo's constructed valĆ
ue using commission factor provided by Koyo; (4) recalculate constructed value direct selĆ
ling expenses relying on the factor indicated in Koyo's questionnaire response; (5) enter
necessary corrections and recalculate pertinent parts of Commerce's determination with
respect to Koyo's imports; (6) recalculate Koyo's United States inventory carrying costs
for final product by applying the appropriate inventory carrying costs factor reported by
Koyo to the landed cost for the 1992/93 period of review and to the cost of manufacturing
for the 1993/94 period of review; (7) apply the correct general and administrative expenses
factor in Commerce's calculation of NSK's cost of production; and (8) correct the computĆ
er program error with respect to NTN's sales. Commerce's final determination is affirmed
in all other respects.
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[Koyo's motion for judgment on the agency record is granted in part and denied in part.
NSK's motion for judgment on the agency record is granted in part and denied in part.
NTN's motion for judgment on the agency record is denied. Timken's motion for judgĆ
ment on the agency record is granted. Case remanded.]
(Dated February 1, 2002)
Powell, Goldstein, Frazer & Murphy LLP (Peter O. Suchman, Neil R. Ellis and Elizabeth
C. Hafner) for Koyo, plaintiff and defendantĆintervenor.
Lipstein, Jaffe & Lawson, L.L.P. (Robert A. Lipstein, Matthew P. Jaffe and Grace W.
Lawson) for NSK, plaintiff and defendantĆintervenor.
Barnes, Richardson & Colburn (Donald J. Unger, Kazumune V. Kano, David G. Forgue
and Clarice K. M. McCauley) for NTN, plaintiff and defendantĆintervenor.
Stewart and Stewart (Terence P. Stewart, William A. Fennell and Patrick J. McDonough)
for Timken, plaintiff and defendantĆintervenor.
Robert D. McCallum, Jr., Assistant Attorney General; David M. Cohen, Director, ComĆ
mercial Litigation Branch, Civil Division, United States Department of Justice (Lucius B.
Lau); of counsel: Joan L. Mackenzie and Barbara Campbell Potter, Office of the Chief
Counsel for Import Administration, United States Department of Commerce, for defenĆ
dant.

OPINION
TSOUCALAS, Senior Judge: This consolidated action concerns the
claims raised by: Koyo Seiko Co., Ltd. and Koyo Corporation of USA (colĆ
lectively Koyo"); NSK Ltd. and NSK Corporation (collectively NSK");
NTN Bearing Corporation of America, American NTN Bearing
Manufacturing Corporation and NTN Corporation (collectively
NTN"); and The Timken Company (Timken"), plaintiffs and defenĆ
dantĆintervenors, that move pursuant to USCIT R. 56.2 for judgment
upon the agency record challenging various aspects of the United States
Department of Commerce, International Trade Administration's
(Commerce") final results of administrative review of: (1) tapered rollĆ
er bearings and parts thereof, finished and unfinished, from Japan; and
(2) tapered roller bearings, four inches or less in outside diameter, and
components thereof, from Japan, entitled Final Results of Antidumping
Duty Administrative Reviews and Termination in Part of Tapered RollĆ
er Bearings and Parts Thereof, Finished and Unfinished, From Japan,
and Tapered Roller Bearings, Four Inches or Less in Outside Diameter,
and Components Thereof, From Japan (Final Results"), 63 Fed. Reg.
20,585 (April 27, 1998).
Specifically, Koyo argues that Commerce: (1) failed to calculate
constructed value profit so that home market movement expenses are
excluded from the gross unit price; (2) erred in Commerce's decision to
use the entered value of the subject merchandise to determine assessĆ
ment rates; (3) erred in Commerce's calculation of marine insurance
charges; (4) erred in Commerce's calculation of certain constructed valĆ
ue commissions and direct selling expenses; and (5) wrongly used
Koyo's product nomenclature in Commerce's computer program. NSK
asserts that: (1) Commerce's model matching program is not supported
by substantial evidence; and (2) Commerce erred in determining NSK's
general and administrative expenses factor in the cost of production calĆ
culation. NTN alleges that Commerce erred in: (1) determining that
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NTN's sample and smallĆquantity home market sales are within the orĆ
dinary course of trade; (2) denying an adjustment to NTN's United
States indirect selling expenses for expenses purportedly related to the
financing of antidumping duty cash deposits; (3) disallowing an adjustĆ
ment to foreign market value for NTN's home market discounts; and
(4) reallocating NTN's selling expenses without regard to level of trade
and denying a level of trade adjustment. Timken contends that ComĆ
merce: (1) erred by failing to adjust Koyo's furtherĆmanufactured imĆ
port prices to reflect inventory carrying costs associated with
furtherĆmanufacturing in the United States; and (2) committed a cleriĆ
cal error in calculating NTN's indirect selling expenses for United
States constructed export price sales.
BACKGROUND
The administrative review at issue arose from two antidumping orĆ
ders: Antidumping Duty Order on Tapered Roller Bearings, Four Inches
or Less in Outside Diameter, and Components Thereof, From Japan,
41 Fed. Reg. 34,974 (Aug. 18, 1976),1 and Antidumping Duty Order on
Tapered Roller Bearings and Parts Thereof, Finished and Unfinished,
From Japan, 52 Fed. Reg. 37,352 (Oct. 6, 1987). The reviews for the periĆ
od 1992ć93 were initiated on November 17, 1993. See Initiation of AntiĆ
dumping and Countervailing Duty Administrative Reviews, 58 Fed.
Reg. 60,600 (Nov. 17, 1993). The reviews for the period 1993ć94 were
initiated on November 14, 1994. See Initiation of Antidumping and
Countervailing Duty Administrative Reviews, 59 Fed. Reg. 56,459 (Nov.
14, 1994).2 The preliminary results of the reviews were published on
May 20, 1996. See Preliminary Results of Antidumping Duty AdminisĆ
trative Reviews and Termination in Part of Tapered Roller Bearings and
Parts Thereof, Finished and Unfinished, From Japan, and Tapered
Roller Bearings, Four Inches or Less in Outside Diameter, and CompoĆ
nents Thereof, From Japan (Preliminary Results"), 61 Fed. Reg.
25,200. The final results of the reviews were published on April 27, 1998.
See Final Results, 63 Fed. Reg. 20,585.
JURISDICTION
The Court has jurisdiction over this matter pursuant to 19 U.S.C.
§Ă1516a(a) (1994) and 28 U.S.C. §Ă1581(c) (1994).
STANDARD OF REVIEW
In reviewing a challenge to Commerce's final determination in an anĆ
tidumping administrative review, the Court will uphold Commerce's deĆ
termination unless it is unsupported by substantial evidence on the
record, or otherwise not in accordance with law *Ă*Ă*." 19 U.S.C.
§Ă1516a(b)(1)(B)(i) (1994).
1 The name of the document is given in accordance with the name provided by the parties in their briefs. The docuĆ
ment is: (1) omitted from the print in Vol. 41 of the Federal Register; and (2) unavailable in electronic legal databases.
2 Since the administrative reviews at issue were initiated before January 1, 1995, the applicable law is the antidumpĆ
ing statute as it existed prior to the amendments made by the Uruguay Round Agreements Act, Pub. L. No. 103ć465,
108 Stat. 4809 (1994). See Torrington Co. v. United States, 68 F.3d 1347, 1352 (Fed. Cir. 1995).
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I. Substantial Evidence Test
Substantial evidence is more than a mere scintilla. It means such
relevant evidence as a reasonable mind might accept as adequate to supĆ
port a conclusion." Universal Camera Corp. v. NLRB, 340 U.S. 474, 477
(1951) (quoting Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229
(1938)). Substantial evidence is something less than the weight of the
evidence, and the possibility of drawing two inconsistent conclusions
from the evidence does not prevent an administrative agency's finding
from being supported by substantial evidence." Consolo v. Federal MarĆ
itime Comm'n, 383 U.S. 607, 620 (1966) (citations omitted). Moreover,
[t]he court may not substitute its judgment for that of the [agency]
when the choice is `between two fairly conflicting views, even though
the court would justifiably have made a different choice had the matter
been before it de novo.'" American Spring Wire Corp. v. United States, 8
CIT 20, 22, 590 F. Supp. 1273, 1276 (1984) (quoting Penntech Papers,
Inc. v. NLRB, 706 F.2d 18, 22ć23 (1st Cir. 1983) (quoting, in turn, UniĆ
versal Camera, 340 U.S. at 488)).
II. Chevron TwoĆStep Analysis
To determine whether Commerce's interpretation and application of
the antidumping statute is in accordance with law," the Court must unĆ
dertake the twoĆstep analysis prescribed by Chevron U.S.A. Inc. v. NatuĆ
ral Resources Defense Council, Inc. (Chevron"), 467 U.S. 837 (1984).
Under the first step, the Court reviews Commerce's construction of a
statutory provision to determine whether Congress has directly spoĆ
ken to the precise question at issue." Id. at 842. To ascertain whether
Congress had an intention on the precise question at issue, [the Court]
employ[s] the `traditional tools of statutory construction.'" Timex V.I.,
Inc. v. United States, 157 F.3d 879, 882 (Fed. Cir. 1998) (citing Chevron,
467 U.S. at 843 n.9). The first and foremost `tool' to be used is the statĆ
ute's text, giving it its plain meaning. Because a statute's text is ConĆ
gress's final expression of its intent, if the text answers the question,
that is the end of the matter." Id. (citations omitted). Beyond the statĆ
ute's text, the tools of statutory construction include the statute's
structure, canons of statutory construction, and legislative history." Id.
(citations omitted); but see Floral Trade Council v. United States, 23 CIT
____, ____ n.6, 41 F. Supp. 2d 319, 323 n.6 (1999) (noting that [n]ot all
rules of statutory construction rise to the level of a canon, however")
(citation omitted).
If, after employing the first prong of Chevron, the Court determines
that the statute is silent or ambiguous with respect to the specific issue,
the question for the Court becomes whether Commerce's construction
of the statute is permissible. See Chevron, 467 U.S. at 843. Essentially,
this is an inquiry into the reasonableness of Commerce's interpretation.
See Fujitsu Gen. Ltd. v. United States, 88 F.3d 1034, 1038 (Fed. Cir.
1996). Provided Commerce has acted rationally, the Court may not subĆ
stitute its judgment for the agency's. See Koyo Seiko Co. v. United
States, 36 F.3d 1565, 1570 (Fed. Cir. 1994) (holding that a court must
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defer to an agency's reasonable interpretation of a statute even if the
court might have preferred another"); see also IPSCO, Inc. v. United
States, 965 F.2d 1056, 1061 (Fed. Cir. 1992). The [C]ourt will sustain
the determination if it is reasonable and supported by the record as a
whole, including whatever fairly detracts from the substantiality of the
evidence." Negev Phosphates, Ltd. v. United States, 12 CIT 1074, 1077,
699 F. Supp. 938, 942 (1988) (citations omitted). In determining whethĆ
er Commerce's interpretation is reasonable, the Court considers the folĆ
lowing nonĆexclusive list of factors: the express terms of the provisions
at issue, the objectives of those provisions and the objectives of the antiĆ
dumping scheme as a whole. See Mitsubishi Heavy Indus. v. United
States, 22 CIT 541, 545, 15 F. Supp. 2d 807, 813 (1998).
DISCUSSION
I. Commerce's Decision to Use Entered Value of the Subject Merchandise
ąąto Determine Assessment Rates
As a preliminary matter, Commerce raises two affirmative defenses to
the particular claim. Specifically, Commerce asserts that the plaintiff on
the claim, Koyo: (1) has failed to exhaust plaintiff's administrative remĆ
edies, see Def.'s Resp. Partial Opp'n Mem. P. & A. Supp. Mot. Pls. Koyo J.
Agency R. (Def.'s Resp. Koyo") at 11; and (2) is precluded from litigatĆ
ing the issue by the Court's ruling in Koyo Seiko Co. v. United States, 16
CIT 539, 796 F. Supp. 1526 (1992) under the doctrine of collateral estopĆ
pel. See Def.'s Resp. Koyo at 11ć12.
A. Exhaustion of Administrative Remedies
1. Background
The exhaustion doctrine requires a party to present its claims to the
relevant administrative agency for the agency's consideration before
raising these claims to the Court. See Unemployment Compensation
Comm'n of Alaska v. Aragon, 329 U.S. 143, 155 (1946) (A reviewing
court usurps the agency's function when it sets aside the administrative
determination upon a ground not theretofore presented and deprives
the [agency] of an opportunity to consider the matter, make its ruling,
and state the reasons for its action"). There is, however, no absolute reĆ
quirement of exhaustion in the Court of International Trade in nonĆ
classification cases. See Alhambra Foundry Co. v. United States, 12 CIT
343, 346ć47, 685 F. Supp. 1252, 1255ć56 (1988). Section 2637(d) of Title
28 directs that the Court of International Trade shall, where appropriĆ
ate, require the exhaustion of administrative remedies." By its use of
the phrase where appropriate," Congress vested discretion in the
Court to determine the circumstances under which it shall require the
exhaustion of administrative remedies. See Cemex, S.A. v. United
States, 133 F.3d 897, 905 (Fed. Cir. 1998). Therefore, because of judicial
discretion in not requiring litigants to exhaust administrative remeĆ
dies," the Court is authorized to determine proper exceptions to the docĆ
trine of exhaustion. Alhambra Foundry, 12 CIT at 347, 685 F. Supp. at
1256 (citing Timken Co. v. United States, 10 CIT 86, 93, 630 F. Supp.
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1327, 1334 (1986), rev'd in part on other grounds, Koyo Seiko Co. v.
United States, 20 F.3d 1156 (Fed. Cir. 1994)).
In the past, the Court has exercised its discretion to obviate exhausĆ
tion where: (1) requiring it would be futile, see Rhone Poulenc, S.A. v.
United States, 7 CIT 133, 135, 583 F. Supp. 607, 610 (1984) (in those
cases when it appears that it would have been futile for plaintiffs to arĆ
gue that the agency should not apply its own regulation"), or would be
inequitable and an insistence of a useless formality" as in the case
where there is no relief which plaintiff may be granted at the adminisĆ
trative level," United States Cane Sugar Refiners' Ass'n v. Block, 3 CIT
196, 201, 544 F. Supp. 883, 887 (1982); (2) a subsequent court decision
has interpreted existing law after the administrative determination at
issue was published, and the new decision might have materially afĆ
fected the agency's actions, see Timken, 10 CIT at 93, 630 F. Supp. at
1334; (3) the question is one of law and does not require further factual
development and, therefore, the court does not invade the province of
the agency by considering the question, see id.; R.R. Yardmasters of Am.
v. Harris, 721 F.2d 1332, 1337ć39 (D.C. Cir. 1983); and (4) the plaintiff
had no reason to suspect that the agency would refuse to adhere to clearĆ
ly applicable precedent. See Philipp Bros., Inc. v. United States, 10 CIT
76, 79ć80, 630 F. Supp. 1317, 1321 (1986).
2. Contentions of the Parties
Commerce asserts that Koyo failed to exhaust its administrative remĆ
edies. Pointing to the Preliminary Results, 61 Fed. Reg. at 25,205, that
set forth [Commerce's] assessment rate methodology" as well as ComĆ
merce's briefing and hearing schedule," Commerce contends that parĆ
ties to the review had to raise[] [their] concerns about [Commerce's]
assessment rate methodology" prior to Commerce's issuance of the FiĆ
nal Results, 63 Fed. Reg. 20,585. Def.'s Resp. Koyo at 11 (citing Final
Results, 63 Fed. Reg. at 20,590ć91 and relying on 28 U.S.C. §Ă2637(d)
(the Court *Ă*Ă* shall, where appropriate, require the exhaustion of adĆ
ministrative remedies") and McCarthy v. Madigan, 503 U.S. 140, 145
(1992) (Exhaustion concerns apply with particular force when the acĆ
tion under review involves exercise of the agency's discretionary power
or when the agency proceedings in question allow the agency to apply its
special expertise" (citations omitted)).
Timken supports Commerce and points out that Commerce's method
of calculating assessment rates was in accordance with law. See TimĆ
ken's Resp. Mot. J. Agency R. Filed by Koyo, NTN and NSK (Timken's
Resp.") at 6ć7.
Koyo maintains that, under the futility" exception, [t]he exhausĆ
tion doctrine does not[] *Ă*Ă* preclude Koyo from raising this issue."
Koyo's Reply Br. Supp. Mot. J. Agency R. (Koyo's Reply") at 3ć4 (citing
Asociacion Colombiana de Exportadores de Flores v. United States, 916
F.2d 1571, 1575 (Fed. Cir. 1990) (A party need not exhaust his adminisĆ
trative remedies where invoking such remedies would be futile") and
Koyo Seiko Co., 16 CIT at 544, 796 F. Supp. at 1531). Specifically, Koyo
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alleges that it would be futile for Koyo to raise the issue before ComĆ
merce because of: (1) Commerce's practice of using the methodology
challenged by Koyo; and (2) the Court's ruling on the issue in Koyo Seiko
Co., 16 CIT 539, 796 F. Supp. 1526.
3. Analysis
While Koyo errs in a part of its reasoning,3 Koyo is correct in its conĆ
clusion. Indeed the very fact that Commerce had employed the methodĆ
ology at issue during the past reviews notwithstanding analogous
challenges to the methodology submitted during those reviews, see, e.g.,
Final Results of Antidumping Duty Administrative Reviews of Tapered
Roller Hearings and Parts Thereof, Finished and Unfinished, From JaĆ
pan and Tapered Roller Bearings, Four Inches or Less in Outside DiamĆ
eter, and Components Thereof, From Japan, 58 Fed. Reg. 64,720, 64,731
(Dec. 9, 1993), rendered a challenge by Koyo during the review at issue
futile. See Von Hoffburg v. Alexander, 615 F.2d 633, 638 (1980) (stating
that the exhaustion is futile if an agency: (1) consistently applies the
challenged policy or methodology; (2) issues rules, regulations or bulleĆ
tins promulgating such policy or methodology; and (3) rejects similar
challenges); see also Rhone Poulenc, S.A., 7 CIT at 135, 583 F. Supp. at
610; United States Cane Sugar Refiners' Ass'n, 3 CIT at 201, 544 F.
Supp. at 887. Therefore, Koyo is not barred from raising this issue beĆ
fore the Court.
B. Collateral Estoppel
1. Background
Collateral estoppel doctrine provides that an issue of ultimate fact
*Ă*Ă* determined by a valid judgment, *Ă*Ă* cannot be again litigated beĆ
tween the same parties [or their privies] in future litigation." BLACK'S
LAW DICTIONARY 261 (6th ed. 1990) (citing City of St. Joseph v. Johnson,
539 S.W.2d 784, 785 (Mo. Ct. App. 1976)). In other words,
Collateral estoppel scans the first action and takes note of each isĆ
sue decided. Then if the second action, although based on a differĆ
ent cause of action, attempts to reintroduce the same issue,
collateral estoppel intervenes to preclude its relitigation and to
bind the party, against whom the doctrine is being invoked, to the
way the issue was decided in the first action.
DAVID D. SIEGEL, NEW YORK PRACTICE 715ć16 (3d ed. 1999).
For example, if a plaintiff enters a contract with several defendants
who, upon the plaintiff's suit for one installment under the contract, are
deemed jointly liable to the plaintiff, such defendants are collaterally esĆ
topped from claiming several liability when the plaintiff sues them for
the next installment under the contract. See id. at 716 (referring to
3 The Court's ruling on the issue in Koyo Seiko Co., 16 CIT 539, 796 F. Supp. 1526, is irrelevant to the futility excepĆ
tion to administrative exhaustion. As a general rule, courts may `refuse to require administrative exhaustion when
resort to the administrative remedy would be futile *Ă*Ă*.'" Koyo Seiko, Co., 16 CIT at 544, 796 F. Supp. at 1531 (quoting
Asociacion Colombiana de Exportadores de Flores, 916 F.2d at 1575, quoting, in turn, Bendure v. United States, 554 F.2d
427, 431 (Ct. Cl. 1977), emphasis supplied); see also United States Cane Sugar Refiners' Ass'n, 3 CIT at 201, 544 F.
Supp. at 887.
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Schuylkill Fuel Corp. v. B. & C. Nieberg Realty Corp., 250 N.Y. 304
(1929)).
In contrast, the doctrine of stare decisis, which makes the common
law what it is," id. at 724, provides that [once the] court has *Ă*Ă* laid
down a principle of law as applicable to a certain state of facts, it will adĆ
here to that principle, and apply it to all future cases, where facts are
substantially the same; regardless of whether the parties and property
are the same." BLACK'S LAW DICTIONARY 1406 (6th ed. 1990) (citing
Horne v. Moody, 146 S.W.2d 505, 509ć10 (Tex. Civ. App. 1940)).
2. Contentions of the Parties
Commerce asserts that the doctrine of collateral estoppel applies to
the issue because
(i) the issue previously adjudicated [in Koyo Seiko Co., 16 CIT 539,
796 F. Supp. 1526] is identical with that now presented, (ii) that isĆ
sue was `actually litigated' in the prior case, (iii) the previous deterĆ
mination of that issue was necessary to the endĆdecision then made,
and (iv) the party precluded was fully represented in the prior acĆ
tion."
Def.'s Reply Koyo at 12 (quoting PPG Indus., Inc. v. United States, 978
F.2d 1232, 1239 (Fed. Cir. 1992), citation omitted, and relying on REĆ
STATEMENT (SECOND) OF JUDGMENTS §Ă27 (1982)).
Koyo contends that Commerce's reliance on the doctrine of collateral
estoppel is: (1) misplaced because [p]arties *Ă*Ă* frequently continue to
contest issues previously ruled on by [a] [c]ourt [of original jurisdiction]
until the matter has been ultimately resolved by [a] [c]ourt of
[a]ppel[late jurisdiction]," Koyo's Reply at 4ć5; and (2) ironic [because
Commerce] *Ă*Ă* itself has made a regular practice of disregarding deciĆ
sions of [the] [c]ourt until the matter at issue is resolved by [t]he [c]ourt
of [a]ppeals." Id. at 5.
3. Analysis
The Court is equally amused with the arguments offered by both parĆ
ties. Koyo's innovative test effectively makes the doctrine of collateral
estoppel: (1) dependent on an affirmation by an appellate court (thus,
automatically placing all original jurisdiction cases out of the realm of
the doctrine); and (2) inapplicable under some concept of validation of
illegal acts through vigilante violations" that is unknown to the Court.
A more conventional test offered by Commerce lists four elements of
collateral estoppel: (i) the issue previously adjudicated is identical with
that presented[;] (ii) that issue was `actually litigated' in the prior
case[;] (iii) the previous determination of that issue was necessary to the
endĆdecision then made[;] and (iv) the party precluded was fully repreĆ
sented in the prior action." Def.'s Reply Koyo at 12. The Court agrees
with Commerce that these elements are indeed indispensable to any
analysis of collateral estoppel doctrine. The list offered by Commerce is,
however, not exhaustive: There are two other elements that must be satĆ
isfied to trigger the application of the doctrine. One of these elements
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provides that the party to be estopped in the second action must either
be the same party that lost in the first action or someone in strict privĆ
ity" with the losing party. In the given case, this element is satisfied beĆ
cause Koyo's motion against Commerce was denied in Koyo Seiko Co.,
16 CIT 539, 796 F. Supp. 1526.
The final element is best summarized by Judge Cardozo, who stated
that
[a] judgment in one action is conclusive in a later one *Ă*Ă* when the
two causes of action have such a measure of identity that a different
judgment in the second would destroy or impair rights or interests
established by the first *Ă*Ă*.
Schuylkill Fuel Corp., 250 N.Y. at 306 (emphasis supplied).
This final element is not present in the case at bar. Indeed, if, in this
case, the Court holds differently from its decision in Koyo Seiko Co., 16
CIT 539, 796 F. Supp. 1526, such holding would not and could not deĆ
stroy or impair any rights or interests established in Koyo Seiko Co., 16
CIT 539, 796 F. Supp. 1526 (that dealt with Commerce's determination
in Final Results of Antidumping Duty Administrative Reviews of AntiĆ
friction Bearings (Other Than Tapered Roller Bearings) and Parts
Thereof From Japan, 56 Fed. Reg. 31,754 (July 11, 1991), a determinaĆ
tion entirely different from that made in the Final Results, 63 Fed. Reg.
20,585). While indeed Koyo Seiko Co., 16 CIT 539, 796 F. Supp. 1526,
created a precedent on the issue under the doctrine of stare decisis, it
clearly cannot collaterally prevent Koyo's challenge in this case under
the doctrine of collateral estoppel. Commerce simply fails to appreciate
the distinction between the doctrines.4
C. Use of Entered Value in Order to Determine Assessment Rates
Commerce's use of entered value for the purpose of determining asĆ
sessment rate was approved by the Court in Koyo Seiko Co., 16 CIT 539,
796 F. Supp. 1526, and Koyo Seiko, Co. v. United States, 24 CIT ____, 110
F. Supp. 2d 934 (2000), aff'd, Koyo Seiko, Co. v. United States, 258 F.3d
1340 (Fed. Cir. 2001). Because the arguments at issue in this case (same
as the parties) are practically identical to those presented in Koyo Seiko
Co., 16 CIT 539, 796 F. Supp. 1526, and Koyo Seiko, Co., 24 CIT ____, 110
F. Supp. 2d 934, the Court adheres to its reasoning as it is stated in these
cases.
II. Commerce's Inclusion of Home Market Movement Expenses in the
ąąCalculation of Constructed Value Profit
A. Background
In the Final Results, 63 Fed. Reg. at 20,608, Commerce, while recalcuĆ
lating Koyo's reported constructed value (CV") profit, included moveĆ
ment expenses in the perĆunit profit amount. In order to calculate the
perĆunit CV profit amount, Commerce defined the term profit" as a difĆ
4 If Commerce's circumcised test for collateral estoppel was operable, the judicial docket would indeed be greatly
relieved, although to a detriment of parties stripped from their constitutional right to a day in court.
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ference between adjusted gross unit price and Koyo's reported cost of
production (COP"). See id. Then, for each model of the merchandise,
Commerce multiplied the perĆunit profit amount and COP by the total
quantity sold in order to calculate modelĆspecific profit and COP
amounts. See id. The ratio of total profit for all models to the total COP
for all models was used by Commerce as the profit ratio for the purpose
of calculating CV. See id.
As Koyo observes, see Koyo's Mem. at 9ć10, and Commerce acknowlĆ
edges, see Def.'s Resp. Koyo at 8, Commerce did not take into account
the fact that movement expenses were included in the grossĆunit price
but were not included in the COP. Koyo's reported grossĆunit price inĆ
cluded various selling expenses (including movement expenses, that is,
both home market preĆsale inland freight and home market postĆsale inĆ
land freight), whereas Koyo's reported COP did not include movement
expenses, even though it did include the cost of manufacture (COM"),
selling, general and administrative (SG&A") expenses, interest and
packing. See id. Therefore, Commerce omitted to consider the fact that
all the expenses (except for the movement expenses) included in Koyo's
grossĆunit price were mirrored in Koyo's COP calculation. ConsequentĆ
ly, the amount reached by Commerce that represented the difference beĆ
tween the grossĆunit price and COP and intended by Commerce to be
Koyo's CV profit was, in fact, the CV profit plus Koyo's movement exĆ
penses.
Koyo contends that movement expenses should be deducted from
the net home market price to ensure an accurate CV profit calculaĆ
tion." Koyo's Mem. at 11. Commerce concurs with Koyo. See Def.'s
Resp. Koyo at 8. As both parties correctly observed, a nearly identical
issue was dealt by the Court in FAG Kugelfischer Georg Schafer AG v.
United States (FAG Kugelfischer"), 19 CIT 634 (1995). Indeed, followĆ
ing FAG Kugelfischer, 19 CIT 634, Commerce's practice is to deduct
certain home market expenses (which are not included in the total *Ă*Ă*
COP) from net unit price" for the purpose of calculating CV profit.
Therefore, the issue is remanded to Commerce to recalculate Koyo's CV
profit so that Koyo's home market movement expenses are deducted
from Koyo's net home market price.
III. Commerce Error In Calculation of Marine Insurance Charges
Koyo contends that Commerce relied upon an erroneous marine inĆ
surance factor in the Final Results, 63 Fed. Reg. at 20,610ć11. See Koyo
Mem. at 14. Specifically, Koyo argues that Commerce calculated an
amount for marine insurance charges for sales of furtherĆprocessed
merchandise by doing the following: (1) subtracting the custom duties
from landed cost; and (2) multiplying the result by a certain factor, the
use of which was inappropriate for the calculation. See id. Commerce
agrees with Koyo's observation. See Def.'s Resp. Koyo at 16. Therefore,
the issue is remanded to Commerce to recalculate Koyo's marine insurĆ
ance charges using the correct factor indicated by Koyo. Accord Koyo's
Mem. at 14 (proprietary version).
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IV. Commerce's Calculation of Constructed Value Relying Upon Best
ąąInformation Available
During the administrative review, Commerce calculated CV for a parĆ
ticular part of the merchandise imported by Koyo relying upon best inĆ
formation available, operating under the impression that Koyo did not
provide Commerce with CV commission factor. Final Results, 63 Fed.
Reg. at 20,596ć98. Koyo, however, reported CV commission factor. See
Koyo's Mem. at 15ć16; Def.'s Resp. Koyo at 16. It follows that Commerce
erred in using an incorrect commission expense factor in order to calcuĆ
late CV for the merchandise at issue. Therefore, the issue is remanded to
Commerce to recalculate Koyo's CV using commission factor provided
by Koyo.
V. Commerce's Calculation of Constructed Value Direct Selling Expenses
During the administrative review, Commerce applied a certain direct
selling expense ratio in order to calculate the CV of particular merchanĆ
dise imported by Koyo. While the factor used by Commerce should have
been the sum of warranty and imputed credit expenses that were indiĆ
cated in Koyo's questionnaire response, Commerce used a factor inapĆ
propriate for the calculation. See id. Therefore, the issue is remanded to
Commerce to recalculate CV direct selling expenses relying on the factor
indicated in Koyo's questionnaire response.
VI. Commerce's Use of Computer Program Concerning Product
ąąNomenclature
In the Final Results, Commerce corrected an input error that Koyo
made in Koyo's reported data for the nomenclature of a particular prodĆ
uct. See Def.'s Resp. Koyo at 17. While making this correction, however,
Commerce did the following: (1) improperly transcribed the product noĆ
menclature for two types of entries by erroneously entering a certain
letter in place of a certain number; and (2) entering a double slash symĆ
bol instead of a single slash symbol between certain denominations that
transcribed the nomenclature of a particular product. See id. Moreover,
Commerce entered a certain correction language too early in the comĆ
puter program, consequently instructing the computer to enter the
correction for a certain model before a necessary variable came to exist
in the program. See id. at 17ć18. As a result of placing the correction lanĆ
guage prior to the importation of the necessary data, the program proĆ
duced erroneous results. See id. Therefore, this issue is remanded to
Commerce to enter necessary corrections and recalculate pertinent
parts of Commerce's determination with respect to Koyo's imports.
VII. Commerce's Calculation of Inventory Carrying Costs For FurtherĆ
ąąManufactured United States Sales
A. Background
During the review at issue, Commerce calculated two separate invenĆ
tory carrying costs for Koyo's furtherĆmanufactured United States
sales: (1) an inventory carrying cost that reflected the amount of time
unfinished product spent in inventory in Koyo's home market; and
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(2) an inventory carrying cost that reflected the amount of time the finĆ
ished product at issue spent in inventory in the United States. See Final
Results, 63 Fed. Reg. at 20,600. Commerce did not calculate an inventoĆ
ry carrying cost from the time that Koyo's subsidiary purchased the unĆ
finished product until the time that the unfinished product was
processed into the finished product at issue See Def.'s Resp. Partial
Opp'n Timken's Mem. Supp. Rule 56.2 Mot. J. Agency R. (Def.'s Resp.
Timken") at 12ć13.
B. Contentions of the Parties
Relying on 19 U.S.C. §Ă1677a(e)(2) (1988) and Koyo Seiko Co. v.
United States, 36 F.3d 1565 (Fed. Cir. 1994), and pointing out that
[i]nventory carrying cost measures the imputed cost incurred by a
company for storing merchandise in inventory," Commerce asserts that
it acted properly when Commerce calculated the inventory carrying
costs in the aboveĆstated manner. Id. at 12 (quoting Thai Pineapple Pub.
Co. v. United States, 20 CIT 1312, 1329, 946 F. Supp. 11, 26 (1996), rev'd,
Thai Pineapple Pub. Co. v. United States, 187 F.3d 1362 (1999). SpecifiĆ
cally, Commerce maintains that because the product in question was
furtherĆmanufactured, separate inventory periods existed. See id. at 14.
Commerce further explains that its policy is to make an [inventory carĆ
rying costs] adjustment to [United States price] for only finished goods
in inventory because unfinished goods represent production expenses
rather than [United States] selling expenses." Id. (quoting Final ReĆ
sults, 63 Fed. Reg. at 20,600, and relying on Final Results of AntidumpĆ
ing Duty Administrative Review of Dynamic Random Access Memory
Semiconductors of One Megabit or Above From the Republic of Korea, 61
Fed. Reg. 20,216, 20,221 (May 6, 1996)). Commerce notes that Timken's
assertion that Commerce deducted only the inventory carrying cost
attributable to the imported portion of the merchandise, not the
[United States] portion" is only partially correct and does not render
Commerce's calculations wrongful. Id. at 14ć15. In sum, Commerce:
(1) reads Timken's challenge as a statement that the whole of furtherĆ
manufactured merchandise is kept in inventory pending sale, not just
the imported parts; and (2) points out that the inquiry, however, is not
whether [merchandise] physically remains in inventory. Rather, the
pertinent question is whether time spent in inventory represents a selĆ
ling expense or a production expense." Id. at 15.
Koyo supports Commerce's assertions and points out that, while
Timken's argument *Ă*Ă* is brief and rather cryptic," Koyo's Mem.
Resp. Timken's Mot. J. Agency R. (Koyo Resp. Timken") at 7, the two
readings of Timken's argument that Koyo envisions, namely: (1) the arĆ
gument asserting that Koyo's inventory carrying costs should be calcuĆ
lated for the time period in which the unfinished product was held by
Koyo's subsidiary as raw material inventory; or (2) the argument that
Koyo's inventory carrying costs for the time period during which the finĆ
ished product was held in Koyo's inventory prior to sale should be inĆ
cluded among the expenses deducted from Koyo's United States price,
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see id. at 8ć9, are erroneous because: (1) [i]n the first case, the proposed
calculation would double count the expense[;] while [(2)] in the second
case[,] [Commerce] has already" included among the expenses deducted
from Koyo's United States price the amount of Koyo's inventory carryĆ
ing costs for the time period during which the finished product was held
in Koyo's inventory. Id. at 10.
Timken, however, states that Timken is not arguing that Commerce
erred in [the above discussed] respect." Timken's Reply Resps. TimĆ
ken's Mot. J. Agency R. (Timken's Reply Commerce") at 3 n.1. The
crux of Timken's argument *Ă*Ă* is *Ă*Ă* that the method of calculation
of the [United States inventory carrying costs] identified by Koyo" itself
was not consistently implemented in the way corresponding to Koyo's
questionnaire response. Id. at 2 (proprietary version).
C. Analysis
The Court agrees with Timken's argument. While Koyo's formulae
satisfy the requirements of the statute, factual data reveals that Koyo's
application of the formulae suffers of inconsistency. See id. at 3ć4 (proĆ
prietary version, 1992/93 and 1993/94 tables). Therefore, the issue is reĆ
manded to Commerce to recalculate Koyo's United States inventory
carrying costs for final product by applying the appropriate inventory
carrying costs factor reported by Koyo to the landed cost for the 1992/93
period of review (POR") and to the COM for the 1993/94 POR.
VIII. Commerce's Model Matching Program
A. Background
During the review at issue, Commerce relied upon the sumĆofĆtheĆ
deviations" (SUMDEV") methodology to rank NSK's similar home
market models of the merchandise as potential matches to United
States models of the merchandise. See Def.'s Resp. Partial Opp'n Mem.
P. & A. Supp. NSK's Mot. J. Agency R. (Def.'s Resp. NSK") at 5; NSK's
Reply Mem. Supp. Mot. J. Agency R. (NSK's Reply") at 2ć3. Using the
SUMDEV methodology, the model with the smallest SUMDEV is
deemed the most similar. See Koyo Seiko Co. v. United States, 66 F.3d
1204, 1207 (Fed. Cir. 1995). In cases where the SUMDEV of two models
is the same, the program determines the mostĆsimilar model based upon
a series of tie breakers": (1) level of trade; then (2) the deviation in cost
of production (COSTDEV"); and then (3) NSK's alphaĆnumeric prodĆ
uct nomenclature. See Def.'s Resp. NSK at 5ć6; NSK's Reply at 3ć4.
The review at issue presented Commerce with a model, the matching
process of which reached the last tier of the tie breaking" process,
namely, the comparison of NSK's alphaĆnumeric product nomenclaĆ
ture. NSK's designation of the model to be matched is comprised of fourĆ
teen various symbols (the one like ABCDEFGHIJKLMN), inclusive of
but not limited to numeric and letter symbols. See id.
In the process of matching, Commerce's computer executed two opĆ
erations. See id. First, the computer created a list of models to be
matched with the model at issue. The list created included two models,
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one having nine various symbols (the one like ABCDEFGHI) and anothĆ
er having eleven symbols, with identical first nine symbols (the one like
ABCDEFGHIJ*). See id. Commerce's computer, however, listed the
elevenĆsymbols model prior to the nineĆsymbols model, effectively
creating a backwards" list that: (1) deviated from all other lists ComĆ
merce's computer created for all other NSK's models; and (2) presented
a list opposite to those commonly used in listing compilations, e.g., dicĆ
tionaries that list such a word as work" prior to the word worker." See
id.
Second, Commerce's computer matched the model at issue (the one
like ABCDEFGHIJKLMN) to the elevenĆsymbols model (the one like
ABCDEFGHIJ*) that was, as stated above, listed prior to the nineĆsymĆ
bols model (the one like ABCDEFGHI). See id. The model at issue had
the same first ten symbols as the elevenĆsymbols model (and, obviously,
the very same first nine symbols as the nineĆsymbols one).
B. Contentions of the Parties
NSK argues that Commerce's computer program made an error by
matching the model at issue to the elevenĆsymbols one rather than to
the nineĆsymbols one. See NSK's Reply at 3ć4. Specifically, NSK conĆ
tends that, because the nineĆsymbols model (the one like ABCDEFGHI)
should have been listed prior to the elevenĆsymbols one (the one like
ABCDEFGHIJ*), the computer program should have matched the modĆ
el at issue (the one like ABCDEFGHIJKLMN) to the model that should
have been the first on the list (the one like ABCDEFGHI). See id. In supĆ
port of its contention, NSK points to all other lists created by ComĆ
merce's computer program that correctly listed the models with less
symbols (the one like 12345) prior to those models that were designated
first with the symbols identical to the lessĆsymbols models and then, in
addition, with a number of following symbols (the ones like 12345ABC).
See id. at 4.
Commerce asserts that Commerce's matching program was not in erĆ
ror. Commerce points out that the program matched identical nomenĆ
clature out to the tenth place *Ă*Ă*, rather than the ninth place *Ă*Ă*
[because the elevenĆsymbols] home market model [chosen by the comĆ
puter] is more similar to [the model at issue] based upon model names."
Def.'s Resp. NSK at 6ć7.
C. Analysis
The Court agrees with Commerce. While NSK is correct in its contenĆ
tion that the nineĆsymbols model (the one like ABCDEFGHI) should
have been listed by the program prior to the elevenĆsymbols model (the
one like ABCDEFGHIJ*), this error is not dispositive with regard to the
outcome of the inquiry. The gist of the inquiry is to find models that
match to the highest degree. The model at issue (the one like ABCDEFĆ
GHIJKLMN) is certainly more like the elevenĆsymbols model (the one
like ABCDEFGHIJ*) than the nineĆsymbols model (the one like ABCĆ
DEFGHI). The mere fact that the initial comparative list was created in
a backwards" order does not detract from the fact that the model at isĆ
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sue and the elevenĆsymbols model have the first ten symbols identical,
while the model at issue and the nineĆsymbols model have only nine
identical symbols. Because NSK failed to demonstrate the error in the
conclusion reached by Commerce's computer program, the Court holds
that Commerce's conclusion was correct.
IX. Commerce's Calculation of a Revised Cost of Production
In order to calculate NSK's COP, Commerce revised NSK's general
and administrative (G&A") expenses to account for certain nonĆoperĆ
ating gains and losses. Following the revision, Commerce: (1) decreased
NSK's G&A factor accordingly; and (2) implemented the change in
Commerce's calculation of NSK's COP. See NSK's Mem. P. & A. Supp.
Mot. J. Agency R. (NSK's Mem.") at 4. Commerce, however, erred while
implementing the latter changes. See id.; see also Def.'s Resp. NSK at 7.
The issue is, therefore, remanded to Commerce to apply the correct
G&A expenses factor in Commerce's calculation of NSK's COP.
X. Commerce's Determination That Sample and SmallĆQuantity Home
ąąMarket Sales Are Within the Ordinary Course of Trade
A. Background
Under the preĆURAA law, fair market value (FMV") was defined as
the price *Ă*Ă* at which such or similar merchandise is sold or, in the
absence of sales, offered for sale in the principal markets of the country
from which exported, in the usual commercial quantities and in the ordiĆ
nary course of trade for home consumption. *Ă*Ă* 19 U.S.C. §Ă1677b(a)(1)
(1988) (emphasis supplied). The term ordinary course of trade" was, in
turn, defined as
the conditions and practices which, for a reasonable time prior to
the exportation of the merchandise *Ă*Ă*, have been normal in the
trade under consideration with respect to merchandise of the same
class or kind.
19 U.S.C. §Ă1677(15) (1988).
While the language of §Ă1677(15) indicates that various types of sales
could be considered outside the ordinary course of trade,5 Commerce's
regulations (of the pertinent period of time) did not provide any further
clarification of the phrase ordinary course of trade." See 19 C.F.R.
§Ă353.46(b) (1994) (providing a definition that mirrored the statutory
one).
In the Final Results, 63 Fed. Reg. at 20,588, Commerce determined
that NTN's sample and smallĆquantity home market sales were within
5 A later clarification came in the Statement of Administrative Action (SAA"), accompanying the URAA. SAA proĆ
vides that, aside from §§Ă1677b(b)(1) and (f)(2) (1994) transactions,
Commerce may consider other types of sales or transactions to be outside the ordinary course of trade when such
sales or transactions have characteristics that are not ordinary as compared to sales or transactions generally made
in the same market. Examples of such sales or transactions include merchandise produced according to unusual
product specifications, merchandise sold at aberrational prices, or merchandise sold pursuant to unusual terms of
sale. As under existing law, [the pertinent] section *Ă*Ă* does not establish an exhaustive list, but the AdministraĆ
tion intends that Commerce will interpret [this] section *Ă*Ă* in a manner which will avoid basing normal value on
sales which are extraordinary for the market in question, particularly when the use of such sales would lead to
irrational or unrepresentative results.
H.R. DOC. 103ć316, at 834 (1994), reprinted in 1994 U.S.C.C.A.N. 4171 (emphasis supplied).
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the ordinary course of trade. Consequently, Commerce used these sales
for purposes of determining FMV. Commerce's decision was based on
Commerce's determination that NTN failed to provide Commerce with
any information other than a general description of those sales that, acĆ
cording to NTN, fell outside the ordinary course of trade. See Final ReĆ
sults, 63 Fed. Reg. at 20,588. Specifically, Commerce concluded that
there was no evidence supporting the notion that NTN's sample sales
were sold only for the purpose of allowing the customer to make a deciĆ
sion to buy" as well as no evidence supporting NTN's categorization of
its `smallĆquantity' sales as abnormal, other than the fact that they were
smallĆquantity *Ă*Ă*." Id. at 20,588 (emphasis supplied).
B. Contentions of the Parties
NTN contends that Commerce erred in Commerce's determination
that NTN's sample and smallĆquantity home market sales were within
the ordinary course of trade. See NTN's Mot. Mem. Supp. J. Agency R.
(NTN's Mem.") at 5ć7; NTN's Reply Mem. Def.'s and Def.ĆInterveĆ
nor's May 28, 1999 Resp. Mem. Mot. J. Agency R. (NTN's Reply") at
2ć4. Specifically, NTN asserts that: (1) [t]here is more than adequate
information on the record to establish [that] these *Ă*Ă* sales were outĆ
side the ordinary course of trade"; and (2) Commerce erred in ComĆ
merce's decision to assess whether [NTN's] sale is `abnormal or
aberrational.'" NTN's Resp. at 2ć4.
Commerce maintains that its determination that NTN's sales at issue
were within the ordinary course of trade was supported by substantial
evidence since NTN provided Commerce with nothing but a general deĆ
scription of the sales. See Def.'s Resp. Opp'n Pl. NTN's Mot. Mem. Supp.
J. Agency R. (Def.'s Resp. NTN") at 21ć26. Timken supports ComĆ
merce's assertion and states that NTN failed to satisfy NTN's burden to
demonstrate that NTN's sample sales and smallĆquantity sales were
outside the ordinary course of trade. See Timken's Resp. at 9ć11.
C. Analysis
The purpose of the ordinary course of trade provision is to prevent
dumping margins from being based on sales which are not representaĆ
tive *Ă*Ă*." Monsanto Co. v. United States, 12 CIT 937, 940, 698 F. Supp.
275, 278 (1988). Accordingly, Commerce must evaluate not just one facĆ
tor taken in isolation but rather *Ă*Ă* all the circumstances particular to
the sales in question,'" CEMEX, S.A., 133 F.3d at 900 (citation omitted),
and the burden rests with the plaintiff to provide Commerce with suffiĆ
cient evidence showing that the sales used in Commerce's calculations
are outside the ordinary course of trade. See NachiĆFujikoshi Corp. v.
United States, 16 CIT 606, 608, 798 F. Supp. 716, 718 (1992). In the abĆ
sence of adequate evidence to the contrary, Commerce considers sales
within the ordinary course of trade. See Torrington Co. v. United States,
127 F.3d 1077, 1081 (Fed. Cir. 1997). Thus, a determination of whether a
sale or transaction is outside the ordinary course of trade is a question of
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fact,6 and Commerce has the discretion to interpret §Ă1677(15) and to
determine which sales are outside the ordinary course of trade. See MitĆ
subishi Heavy Indus. v. United States (Mitsubishi"), 22 CIT 541, 568,
15 F. Supp. 2d 807, 830 (1998) (Congress granted Commerce discretion
to decide under what circumstances *Ă*Ă* sales would be considered to be
outside of the ordinary course of trade."); cf. Koenig & BauerĆAlbert AG
v. United States, 22 CIT 574, 589 n.8, 15 F. Supp. 2d 834, 850 n.8 (1998)
(noting that although Commerce has the discretion to decide under
what circumstances highly profitable sales are outside of the ordinary
course of trade, Commerce may not impose this requirement arbitrariĆ
ly, *Ă*Ă* nor may Commerce impose impossible burdens of proof on
claimants" and citing NEC Home Elecs. v. United States, 54 F.3d 736,
745 (Fed. Cir. 1995) (holding that burden imposed to prove a level of
trade adjustment was unreasonable because claimant could, under no
practical circumstances, meet the burden)"). In making this determinaĆ
tion, Commerce considers not just one factor taken in isolation but
rather *Ă*Ă* all the circumstances particular to the sales in question."
Murata Mfg. Co. v. United States, 17 CIT 259, 264, 820 F. Supp. 603, 607
(1993) (citation omitted). Commerce's methodology for deciding when
sales are outside the ordinary course of trade" has been to examine, on
a caseĆbyĆcase basis, the totality of the circumstances surrounding the
sale or transaction in question to determine whether the sale or transacĆ
tion is extraordinary.
NTN alleges that there is ample evidence establishing that NTN's
sales were outside the ordinary course of trade." NTN's Reply at 2ć3.
Citing to its questionnaire response, NTN states that sample sales at isĆ
sue were made to enable a customer to decide whether or not to make a
decision to buy. See id. at 3. NTN also provided Commerce with informaĆ
tion on NTN's procedure to track small sales. See id. NTN, however, proĆ
vided Commerce with no evidence of statements and representations
made by NTN to the entities obtaining samples or smallĆquantity purĆ
chases to enable Commerce to establish that sample sales were not a
normal condition or practice in the trade under consideration." Def.'s
Resp. NTN at 23ć24.
While NTN is correct in noting that [t]he [statutory] standard *Ă*Ă*
is not [specifically testing] whether a sale is `abnormal or aberrational,'"
see NTN's Reply at 3, Commerce's choice of terms abnormal" or aberĆ
rational" with regard to Commerce's inquiry does not violate the gist of
the statutory mandate. Accord H.R. DOC. 103ć316, at 834, reprinted in
1994 U.S.C.C.A.N. 4171. The term abnormal" means [d]eviating from
normal condition," while the term aberrational" stands for an act charĆ
6 Because neither the statutory language nor the legislative history explicitly establishes what is considered to be
outside the ordinary course of trade," the Court assesses whether Commerce's interpretation or application is reasonĆ
able and in accordance with the legislative purpose on a caseĆbyĆcase basis. See Chevron, 467 U.S. at 843. In determinĆ
ing whether Commerce's interpretation is reasonable, the Court considers, among other factors, the express terms of
the provisions at issue, the objectives of those provisions and the objectives of the antidumping scheme as a whole."
Mitsubishi, 22 CIT at 545, 15 F. Supp. 2d at 813. The purpose of the ordinary course of trade provision is to prevent
dumping margins from being based on sales which are not representative" of the home market. Monsanto Co., 12 CIT
at 940, 698 F. Supp. at 278.
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acterized by deviation *Ă*Ă* from the natural state, or from a normal
type." WEBSTER'S DICTIONARY 4, 6 (New Int'l, 2d ed. 1948). Thus, these
terms are in accord with the definition provided by 19 U.S.C. §Ă1677(15),
and Commerce was: (1) entitled to request evidence supporting NTN's
assertion about the irregularity of the sales at issue; and (2) refusing to
accept NTN's claim that sample sales are by their very nature" outside
the ordinary course of trade. Accord Koyo Seiko Co., 16 CIT at 543, 796 F.
Supp. at 1530. Commerce is correct in pointing out that [s]ample sales
may well be a type of `condition or practice' that is `normal in the trade
under consideration,'" especially if such sales are done on a regular and
continuous basis.7 Def.'s Resp. NTN. at 24ć25 (relying on Final Results
of Antidumping Duty Administrative Reviews of Tapered Roller BearĆ
ings and Parts Thereof, Finished and Unfinished, From Japan and TaĆ
pered Roller Bearings, Four Inches or Less in Outside Diameter, and
Components Thereof, From Japan, 58 Fed. Reg. at 64,732, and Final ReĆ
sults of Antidumping Duty Administrative Reviews and Revocation in
Part of an Antidumping Finding on Tapered Roller Bearings and Parts
Thereof, Finished and Unfinished, From Japan and Tapered Roller
Bearings, Four Inches or Less in Outside Diameter, and Components
Thereof, From Japan, 61 Fed. Reg. 57,629, 57,639 (Nov. 7, 1996)); see
Torrington Co. v. United States, 25 CIT ____, 146 F. Supp. 2d 845 (2001);
NTN Bearing Corp. of Am. v. United States, 20 CIT 508, 924 F. Supp. 200
(1996); NSK Ltd. v. United States, 17 CIT 590, 825 F. Supp. 315 (1993).
Therefore, Commerce's decision to consider the sales at issue within the
ordinary course of trade is not unreasonable, provided Commerce did
not receive any specific evidence to the contrary. While NTN claims that
there is ample evidence," the actual evidence NTN refers to is nothing
but the very same NTN's questionnaire response discussing NTN's sysĆ
tem of order placement and NTN's tracking procedures. See NTN's ReĆ
ply at 2ć3. The mere reference to procedures is, however, insufficient to
persuade the Court that Commerce's conclusion was unreasonable.
Therefore, the Court finds Commerce's determination that NTN's samĆ
ple and smallĆquantity home market sales were within the ordinary
course of trade in accordance with law and supported by substantial eviĆ
dence.
XI. Denial of an Adjustment to United States Indirect Selling Expenses
ąąFor Interest Allegedly Incurred in Financing Cash Deposits For
ąąAntidumping Duties
A. Background
Following the review at issue, Commerce denied an adjustment to
NTN's United States indirect selling expenses to exclude expenses that
NTN claimed were related to the financing of antidumping duty cash deĆ
posits. See Final Results, 63 Fed. Reg. at 20,595ć96.
7 Indeed, while the mere fact that NTN has made sample sales to customers for a number of years does not, alone,
prove that the sales were in the ordinary course of trade, the Court finds the fact relevant because a customer rarely
needs to be familiarized and reĆfamiliarized and yet reĆfamiliarized with the product, especially if the customer has
already made a purchase at least once and found the product to be suitable for the customer's needs.
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Under the preĆURAA law, Commerce struggled with the issue whethĆ
er financing expenses for antidumping cash deposits were: (1) selling exĆ
penses within the meaning of 19 U.S.C. §Ă1677a(e)(2) and, thus,
deductible from exporter's sales price (ESP"); or (2) analogous, e.g., to
legal fees that fall outside 19 U.S.C. §Ă1677a(e)(2) and should be subject
to an offset against the selling expenses deducted from ESP.
In one of the previous reviews, specifically, Final Results of AntiĆ
dumping Duty Administrative Reviews and Revocation in Part of an AnĆ
tidumping Duty Order, 58 Fed. Reg. 39,729, 39,749 (July 26, 1993),
Commerce: (1) granted an offset to NTN's United States selling exĆ
penses to account for imputed interest expenses on antidumping cash
deposits; and (2) upon remand, explained Commerce's belief that the inĆ
terest expenses were analogous to antidumping legal fees (because they
were incurred solely as a result of the antidumping duty order) that
could not be categorized as selling expenses. The Court sustained ComĆ
merce's grant of the offset. See Federal Mogul Corp. v. United States, 20
CIT 1438, 1440, 950 F. Supp. 1179, 1182 (1996); see also Timken Co. v.
United States, 22 CIT 621, 622ć24, 16 F. Supp. 2d 1102, 1104ć05 (1998)
(approving analogous offset for Final Results of Antidumping Duty AdĆ
ministrative Reviews and Termination in Part of Tapered Roller BearĆ
ings and Parts Thereof, Finished and Unfinished, From Japan and
Tapered Roller Bearings, Four Inches or Less in Outside Diameter, and
Components Thereof, From Japan, 62 Fed. Reg. 11,825 (March 13,
1997)).
B. Contentions of the Parties
NTN asserts that Commerce erroneously rejected NTN's adjustment
to NTN's indirect selling expenses incurred in regard to antidumping
duty cash deposits. See NTN's Mem. at 8ć11. Specifically, NTN points
out that imputed interest expenses cannot be (and previously were not)
categorized as selling expenses. See id. at 9ć10 (relying on Federal MoĆ
gul Corp., 20 CIT at 1440, 950 F. Supp. at 1182).
Commerce maintains that Commerce's denial of an adjustment to
NTN's United States indirect selling expenses for the expenses related
to the financing of antidumping duty cash deposits reflected ComĆ
merce's reasonable reading and application of the statutory mandate.
See Def.'s Resp. NTN at 26ć33. Timken supports Commerce's contenĆ
tion and points out that: (1) the purpose of the statutory provision for
interest on over and under deposits of duties would be defeated by allowĆ
ing an expense reduction for interest on cash deposits, see Timken's
Resp. at 14ć15; and (2) NTN failed to demonstrate that it actually inĆ
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curred interest expenses attributable to financing payment of antiĆ
dumping duty cash deposits. Id. at 15.8
C. Analysis
Because financing expenses on antidumping duty cash deposits do
not fall squarely within the selling expenses" category and do not imiĆ
tate perfectly the expenses that typically fall outside the reach of Section
1677a(e)(2), Commerce is, effectively, obligated to find the best default
category to house these expenses. In the Final Results at issue, ComĆ
merce: (1) reconsidered Commerce's previous position and concluded
that expenses pertaining to the financing of antidumping duty cash deĆ
posits would be more properly treated as indirect selling expenses; and
(2) based its decision on the fact that the statute does not contain a preĆ
cise definition of what constitutes a selling expense." See 63 Fed. Reg.
at 20,595; accord Torrington Co. v. United States, 44 F.3d 1572, 1579ć81
(Fed. Cir. 1995) (holding that Commerce's treatment of inventory carryĆ
ing costs as an indirect selling expense is a reasonable interpretation of
the statute).
In its efforts to identify a selling expense, Commerce attempts to disĆ
tinguish between business expenses that arise from economic activiĆ
ties in the United States and business expenses that are direct,
inevitable consequences of an antidumping duty order." Final Results,
63 Fed. Reg. at 20,595ć96. Antidumping duties, cash deposits of antiĆ
dumping duties, and legal fees associated with participation in an antiĆ
dumping case are all expenses that fall within the category of business
expenses that are direct, inevitable consequences of an antidumping
duty order" because they are incurred solely as a result of the existence
of an antidumping duty order. Def.'s Resp. NTN at 29 (quoting Final ReĆ
sults at 20,596). Therefore, Commerce does not consider such expenses
to be selling expenses deductible pursuant to 19 U.S.C. §Ă1677a(e)(2).
See Daewoo Elecs. Co. v. United States, 13 CIT 253, 269, 712 F. Supp.
931, 947 (1989), rev'd on other grounds, Daewoo Elecs. Co. v. Int'l Union
of Elec., Tech., Salaried and Machine Workers, AFLĆCIO, 6 F.3d 1511
(Fed. Cir. 1993), cert. denied, 512 U.S. 1204 (1994).
Following its change in statutory interpretation, Commerce deems
any financing expenses associated with antidumping duty cash deposits
to be a type of selling expense properly deductible pursuant to 19 U.S.C.
§Ă1677a(e)(2). In the Final Results, Commerce explained that:
8 The Court disagrees with Timken's contentions that these two points could be dispositive of the issue. Timken
asserts that
[a]llowing selling expenses to be reduced (with consequent increase in [United States] prices and reduction of marĆ
gins of dumping) by amounts of alleged interest on antidumping duty deposits would provide an incentive to reĆ
spondents to prolong litigation over entries so as to avoid actual payment of duties.
Timken's Resp. at 15.
The Court is not convinced by Timken's argument. A defeat in litigation implies the necessity of eventual payment of
the duties due, and the mere possibility of opportunity use," possibly resulting in collection of interest on the funds
available calls for an argument seeking collection of duties together with a prevailing interest rate rather than for the
antiĆincentive" argument fostered by Timken.
Next, not only the record contains NTN's claim for the amount of imputed interest attributable to NTN's antidumpĆ
ing duty deposits (the claim that, under the administrative scheme, is subject to verification by Commerce rather than
Timken), but also the factual inquiry of whether NTN actually incurred interest expenses attributable to financing
payment is secondary to the threshold legal inquiry if an adjustment should be allowed for such expenses.
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(1) money is fungible because [i]f an importer acquires a loan to cover
one operating cost, that may simply mean that it will not be necessary to
borrow money to cover a different operating cost"; and (2) [c]ompanies
may choose to meet obligations for cash deposits in a variety of ways that
rely on existing capital resources or that require raising new resources
through debt or equity." 63 Fed. Reg. at 20,596. Thus, Commerce conĆ
cluded that there is nothing inevitable about a company incurring fiĆ
nancing expenses to meet the company's obligations for cash deposits.
Therefore, these particular expenses could: (1) fall within the realm of
selling expenses, direct and indirect; and (2) be reasonably qualified as
selling expenses for purposes of 19 U.S.C. §Ă1677a(e)(2).
NTN argues that Commerce's statutory interpretation is in error beĆ
cause, regardless of how a company posts cash deposits, there is an opĆ
portunity cost," that is, that money will cease to be available for other
company uses." NTN Mem. at 8. Commerce, however, is correct in notĆ
ing that it is within Commerce's authority to deduct opportunity costs
as selling expenses." Def.'s Resp. NTN at 30; see also Torrington Co., 44
F.3d at 1580 (sustaining Commerce's decision to treat inventory carryĆ
ing costs as indirect selling expenses). Conversely, NTN is incorrect in
its assertion that since interest expenses for antidumping duty cash deĆ
posits are not incurred in the course of selling merchandise in the
United States," there is no basis for deducting these expenses from
United States price. NTN Mem. at 10. In the Final Results, Commerce
implicitly recognized that the selling expenses referred to in 19 U.S.C.
§Ă1677a(e)(2) is a broad category encompassing numerous expenses
whereas antidumping duties, cash deposits, and legal fees represent a
limited exemption." 63 Fed. Reg. at 20,596. While the plain language of
19 U.S.C. §Ă1677a(e)(2) does not provide the precise meaning of the term
expenses," [t]he purpose of deducting selling expenses from exportĆ
er's sales price was to estimate the `net amount returned to the foreign
exporter' *Ă*Ă* of the merchandise by removing all of the expenses inĆ
curred after importation by the relatedĆparty importer." Koyo Seiko Co.
v. United States, 36 F.3d 1565, 1571ć72 (Fed. Cir. 1994) (quoting EmerĆ
gency Tariff and Antidumping: Hearings on H.R. 2435 Before the SenĆ
ate
Comm.
on
Finance,
67th
Cong.,
1st
Sess. 10ć12 (1921)); accord 19 U.S.C. §Ă1673g(b)(4) (1988); 19 C.F.R.
§Ă353.26(a) (1994). Accordingly, Commerce could reasonably deduct fiĆ
nancial expenses associated with cash deposits from United States price
in order to arrive at the ESP, that is, the net amount returned to the exĆ
porter.
The fact that Commerce has changed its interpretation of 19 U.S.C.
§Ă1677a(e)(2) over time does not detract from the reasonableness of

print order no. 40046, date set 2/8/2002, time set 9:00

U.S. COURT OF INTERNATIONAL TRADE

175

Commerce's current statutory interpretation.9 See Consolo, 383 U.S. at
620 (noting that the possibility of drawing two inconsistent concluĆ
sions from the evidence does not prevent an administrative agency's
finding from being supported by substantial evidence"); AK Steel Corp.
v. United States, 22 CIT 1070, 1082, 34 F. Supp. 2d 756, 766 (1998) (statĆ
ing that an initial interpretation by an agency is not carved in stone"
and citing Chevron, 467 U.S. at 863).
XII. Denial of Adjustment to Foreign Market Value For Home Market
ąąDiscounts
A. Background
The preĆURAA statute defined FMV as the price *Ă*Ă* at which such
or similar merchandise is sold or, in the absence of sales, offered for sale
in the principal markets of the country from which exported, in the usuĆ
al commercial quantities and in the ordinary course of trade for home
consumption *Ă*Ă*." 19 U.S.C. §Ă1677b(a)(1)(A). Commerce interpreted
the term price" used in the definition as the price for the foreign like
product after any adjustments for postĆsale price adjustments
(PSPAs"), where PSAPs were direct adjustments to price. See Final
Results, 63 Fed. Reg. at 20,602 (As a general matter, *Ă*Ă* [Commerce]
only accepts claims for discounts, rebates, or other PSPAs as direct adĆ
justments to price if actual amounts are reported for each transaction").
Pursuant to Commerce's statutory interpretation, a respondent may
demonstrate entitlement to a PSPA if the PSPA is: (1) reported on a
transactionĆspecific basis"; or (2) allocated *Ă*Ă* if the respondent demĆ
onstrates that the PSPA was granted as a fixed and constant percentage
of the sales price of all transactions for which it was reported and to
which it was allocated." Id.
In the review at issue, Commerce disallowed an adjustment to FMV
for NTN's home market discounts, see Final Results, 63 Fed. Reg. at
20,602ć03, because NTN: (1) did not report these discounts on a transĆ
actionĆspecific basis, but, rather, reported the adjustments on a prodĆ
uctć[specific] or customerĆspecific basis"; and (2) did not grant and
report these discounts as a fixed and constant percentage of sales." Id. at
20,603.
9 While `an agency does not act rationally when it chooses and implements one policy and decides to consider the
merits of a potentially inconsistent policy in the very near future,'" Transcom, Inc. v. United States, 24 CIT ____, ____,
123 F. Supp. 2d 1372, 1381 (2000) (quoting ITT World Communications, Inc. v. FCC, 725 F.2d 732, 754 (D.C. Cir. 1984)),
Commerce should be able to rely on its unique expertise and policyĆmaking prerogatives." Southern Cal. Edison Co. v.
United States, 226 F.3d 1349, 1357 (Fed. Cir. 2000). `The power of an administrative agency to administer a congressioĆ
nally created *Ă*Ă* program necessarily requires the formulation of policy *Ă*Ă*.'" Chevron 467 U.S. at 843 (quoting MorĆ
ton v. Ruiz, 415 U.S. 199, 231 (1974)).
An agency decision involving the meaning or reach of a statute that reconciles conflicting policies `represents a reaĆ
sonable accommodation of conflicting policies that were committed to the agency's care by the statute, [and a reviewing
court] should not disturb [the agency decision] unless it appears from the statute or its legislative history that the acĆ
commodation is not one that Congress would have sanctioned.'" Id. at 845 (quoting United States v. Shimer, 367 U.S.
374, 382ć83 (1961)). Furthermore, an agency must be allowed to assess the wisdom of its policy on a continuing basis.
Under the Chevron regime, agency discretion to reconsider policies is inalienable. See id. at 843. Any assumption that
Congress intended to freeze an administrative interpretation of a statute would be entirely contrary to the concept of
Chevron which assumes and approves of the ability of administrative agencies to change their interpretations. See, e.g.,
Maier, P.E. v. United States EPA, 114 F.3d 1032, 1043 (10th Cir. 1997), J.L. v. Social Sec. Admin., 971 F.2d 260, 265 (9th
Cir. 1992), Saco Defense Sys. Div., Maremont Corp. v. Weinberger, 606 F. Supp. 446, 450ć51 (D. Me. 1985). In sum, unĆ
derlying agency interpretative policies are given controlling weight unless they are arbitrary, capricious, or manifestly
contrary to the statute." Chevron, 467 U.S. at 844.
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B. Contentions of the Parties
NTN asserts that Commerce erred in disallowing any adjustments to
FMV for NTN's discounts. Specifically, NTN argues that: (1) [b]ecause
the discounts at issue *Ă*Ă* did vary with the quantity sold, and were reĆ
lated to particular sales, [Commerce] should have treated them as direct
selling expenses and granted NTN an adjustment to FMV to account for
the expenses"; and (2) because the discounts at issue constitute a disĆ
count which is a fixed and constant percentage of sales," Commerce
should have allowed the adjustments for these discounts. NTN Mem. at
12ć13 (relying on Torrington Co. v. United States (Torrington"), 82
F.3d 1039 (Fed. Cir. 1996)).
Commerce contends that its decision to disallow any adjustments to
FMV for NTN's discounts was in accordance with law and a reasonable
interpretation of 19 U.S.C. §Ă1677b(a)(1)(A). Def.'s Resp. NTN at 33ć37.
Timken supports Commerce's assertion and points out that ComĆ
merce's conclusion was reasonable in view of the fact that NTN failed to
report NTN's home market discounts in a manner required. See TimĆ
ken's Resp. at 17ć20.
C. Analysis
NTN's reading of the statutory mandate and case law is incorrect.
NTN errs in its reliance on Torrington, 82 F.3d 1039, when it argues that
the fact that discounts at issue did vary obligates Commerce to treat
these discounts as direct selling expenses subject to an adjustment. See
NTN Mem. at 12ć13. Torrington, 82 F.3d 1039, does not provide a set of
two propositions where from each one the other could be automatically
inferred. While Torrington recognized that direct selling expenses `are
expenses which vary with the quantity sold,'" 82 F.3d at 1050 (quoting
Zenith Elecs. Corp. v. United States, 77 F.3d 426, 431 (Fed. Cir. 1996) (inĆ
ternal quotation omitted)), it does not necessarily mandate that each exĆ
pense that could vary with the quantity sold should be deemed a direct
selling expense. See id. Conversely, Torrington recognized that [t]he alĆ
location of expenses in a manner different from the calculation of the
expenses, however, does not alter the relationship between the expenses
and the sales under consideration." 82 F.3d at 1051 (citing SmithĆCoroĆ
na Group, Consumer Prods. Div., SCM Corp. v. United States, 713 F.2d
1568 (Fed. Cir. 1983), cert. denied, 465 U.S. 1022 (1984)). The court in
Torrington ruled that Commerce erroneously granted a respondent an
ESP offset pursuant to 19 C.F.R. §Ă353.56(b)(2) (1994) because that regĆ
ulation limited the offset to all selling expenses except direct selling exĆ
penses," while, in fact, the respondent's PSPAs were direct selling
expenses. 82 F.3d 1051 (emphasis omitted). Torrington, however, does
not stand for the proposition that Commerce must grant a PSPA for all
discounts or even each selling expense that might be qualified as a direct
selling expense.
While the underlying discounts reported by NTN may indeed vary
with the quantity sold, NTN did not report this information to ComĆ
merce in the required form, namely, on a transactionĆspecific basis and
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as a fixed and constant percentage of sales. Consequently, Commerce
reasonably could deny an adjustment if NTN has failed to properly alloĆ
cate or report expenses.
NTN's second argument is equally unpersuasive. NTN states that an
adjustment should be allowed because the discounts at issue constitute
a discount which is a fixed and constant percentage of sales." See NTN
Mem. at 13. As Commerce correctly observes, every discount granted
may be expressed as a fixed and constant" percentage of sales by
mere mathematical operation (i.e., dividing the discount by the
number of sales). In focusing upon the fixed and constant" perĆ
centage of sales, Commerce is not inquiring whether a party has the
ability to perform this simple calculation, but, rather, whether the
party is granting the discount itself as a fixed and constant percentĆ
age of the sales to which it pertains. As explained by [Commerce],
[i]f a respondent grants and reports a PSPA as a fixed percentage
of the sales to which it pertains, the fact that this pool of sales may
include nonĆscope merchandise does not distort the amount of the
expense the respondent granted and reported on sales of subject
merchandise because the same adjustment percentage applied to
both scope and nonĆscope merchandise."
Def.'s Resp. NTN at 36 (quoting Final Results, 63 Fed. Reg. at 20,603,
and relying on Final Results of Antidumping Duty Administrative ReĆ
views and Revocation in Part of an Antidumping Finding on Tapered
Roller Bearings and Parts Thereof, Finished and Unfinished, From JaĆ
pan and Tapered Roller Bearings, Four Inches or Less in Outside DiamĆ
eter, and Components Thereof, From Japan, 61 Fed. Reg. at 57,642
(emphasis omitted).
Because NTN's reporting method was not equivalent to transactionĆ
specific reporting, allocated price adjustments [may] have the effect of
distorting individual prices by diluting the discounts or rebates received
on some sales, inflating them on other sales, and attributing them to
still other sales that did not actually receive any at all." NSK Ltd. v. Koyo
Seiko Co., 190 F.3d 1321, 1329 (Fed. Cir. 1999) (internal quotation
omitted). Therefore, the Court holds that Commerce acted reasonably
when it disallowed any adjustments to FMV for NTN's discounts under
the mandate of 19 U.S.C. §Ă1677b(a)(1)(A).
XIII. Commerce's Reallocation of Selling Expenses Without Regard to
ąąLevel of Trade and Denial of a Level of Trade Adjustment
A. Background
The preĆURAA law did not contain a specific provision concerning adĆ
justments for differences in levels of trade (LOTs"). See, e.g., NEC
Home Elecs., 54 F.3d at 739. Commerce, however, provided that it would
normally calculate FMV and United States price at the same commerĆ
cial LOT. See 19 C.F.R. §Ă353.58 (1994). If such sales were insufficient in
number to permit an adequate comparison, Commerce would calculate
FMV based upon such or similar sales at the most comparable LOT to
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the LOT in the United States market and make appropriate adjustĆ
ments for differences affecting price comparability." Id.
In the Preliminary Results, Commerce: (1) accepted NTN's proposed
allocation of selling expenses by LOT; and (2) granted NTN an LOT adĆ
justment. See 61 Fed. Reg. at 25,204. However, in the Final Results, 63
Fed. Reg. at 20,608ć09, Commerce reexamined the record, reallocated
NTN's selling expenses without regard to LOT, and denied NTN an
LOT adjustment, operating under the precedent set by Timken Co. v.
United States (Timken"), 20 CIT 645, 930 F. Supp. 621 (1996).
B. Contentions of the Parties
NTN contends that Commerce erroneously reallocated NTN's selling
expenses without regard to LOT and eliminated the LOT adjustment
granted to NTN in the Preliminary Results, 61 Fed. Reg. at 25,204. See
NTN's Mem. at 14ć16. NTN maintains that it provided sufficient inĆ
formation to [Commerce] *Ă*Ă* to convince [Commerce] that NTN's
LOTĆspecific reporting methodology was accurate." NTN's Reply at 8.
Commerce asserts that it acted reasonably and properly when it folĆ
lowed the precedent set by Timken, 20 CIT 645, 930 F. Supp. 621. TimĆ
ken supports Commerce's assertion and points out that: (1) Commerce
properly disallowed a home market LOT adjustment because NTN
failed to demonstrate that NTN incurred different selling expenses at
the different LOTs in the home market due to the differences in selling
to the different LOTs, see Timken's Resp. at 21ć23; (2) Commerce propĆ
erly rejected NTN's LOTĆbased expense allocation method and reasonĆ
ably reallocated NTN's homeĆmarket selling expenses without regard
to LOT, see id. at 23ć25; and (3) Commerce properly reallocated NTN's
United States selling expenses without regard to LOT. See id. at 25ć26.
C. Analysis
In the Final Results, Commerce examined Timken, 20 CIT 645, 930 F.
Supp. 621,10 and stated that the fact that a respondent merely makes alĆ
locations according to LOT does not demonstrate that the relevant exĆ
penses demonstrably varied based upon LOT. See 63 Fed. Reg. at 20,608.
Commerce, therefore, concluded that in order to determine if a responĆ
dent's expenses demonstrably varied according to LOT, additional narĆ
rative and quantitative evidence must exist which demonstrates that
the respondent either performed different activities/functions or perĆ
formed activities/functions to a different degree when selling to each
LOT[,] such that the amount of expenses incurred for the sale of the
identical merchandise to different LOTs would vary." Final Results, 63
Fed. Reg. at 20,608.
Examining the record, Commerce determined that NTN did not proĆ
vide the necessary narrative and quantitative evidence. See id. ComĆ
10 In Timken, after reviewing the pertinent statutory and regulatory criteria governing LOT adjustments, the
Court noted that the statute conferred upon Commerce broad discretion in determining whether an LOT adjustment is
warranted, but that such discretion is not without limits as the statute requires a direct relationship between the
expenses and the relevant sales." 20 CIT at 653, 930 F. Supp. at 628 (citing SmithĆCorona Group, 713 F.2d at 1575, rev'd
on other grounds, Consumer Prods. Div., SCM Corp. v. United States, 753 F.2d 1033 (Fed. Cir. 1985)). The issue, thereĆ
fore, is whether the reported expenses demonstrably vary according to levels of trade." Id. (emphasis supplied).
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merce concluded that NTN's sole support for [NTN's] LOTĆspecific
allocations is the [very fact of the] allocations themselves." Id. Because
the mere fact of these allocations did not give Commerce sufficient eviĆ
dence that NTN's home market selling expenses varied by LOT, ComĆ
merce reallocated these expenses without regard to LOT. Id.
Commerce's decision to re[]allocate NTN's selling expenses was
not based upon inaccuracies discovered at verification but, rather,
upon Commerce's determination that mere allocation of expenses
by level of trade does not demonstrate that [NTN] actually perĆ
formed different selling functions at different levels of trade.11
Def.'s Resp. NTN at 40.
NTN's failure to demonstrate that these different functions existed
provided reasonable grounds for Commerce to proceed with the realĆ
location. The mere fact of Commerce's reallocation of expenses does not
make Commerce's decision in the Final Results, 63 Fed. Reg. at
20,608ć09, invalid. See NSK Ltd. v. United States, 21 CIT 617, 635ć36,
969 F. Supp. 34, 54 (1997) (The evidence on the record does not estabĆ
lish differences in selling expenses at [different LOTs] because NTN's
allocation methodology *Ă*Ă* does not reasonably quantify the expenses
incurred at each [LOT]"); Timken, 20 CIT 645, 930 F. Supp. 621; NTN
Bearing Corp. of Am. v. United States, 19 CIT 1221, 1234, 905 F. Supp.
1083, 1094ć95 (1995) (Although NTN purports to show that it incurred
different selling expenses for different trade levels, the record demonĆ
strates that NTN's allocation methodology does not reasonably quantiĆ
fy the expenses incurred at each level of trade" (citation omitted)).
After having determined that reallocation was necessary, Commerce
properly denied NTN an LOT adjustment. Commerce's preliminary deĆ
cision to grant the adjustment was premised upon Commerce's prelimiĆ
nary acceptance of NTN's allocations, see Preliminary Result, 61 Fed.
Reg. at 25,204. Once Commerce has determined that NTN's allocations
were inapplicable, the basis for an LOT adjustment was not present. See
Final Results, 63 Fed. Reg. at 20,609; accord 19 C.F.R. §Ă353.54 (1994)
(Any interested party that claims an adjustment [under a particular
federal regulation] must establish the claim to the satisfaction of [ComĆ
merce]"). Because NTN claimed an adjustment pursuant to the particuĆ
lar regulation, namely, the provision authorizing LOT adjustments,
NTN was obligated to provide Commerce with sufficient information in
support of NTN's claim. The Court concludes that NTN's inability to do
so provided Commerce with a reasonable basis to deny NTN an LOT adĆ
justment.
11 Commerce stated that it did not consider NTN's [relevant] exhibit [on] home market indirect selling expense
differentials as a reliable basis for a[n] LOT adjustment." Final Results, 63 Fed. Reg. at 20,609. NTN points out that
Commerce, however, verified NTN's data, and had the opportunity to verify all of the information on [the particular]
exhibit." NTN's Reply at 8; see also NTN's Mem. at 14. NTN misses the point fostered by Commerce. In the Final
Results, 63 Fed. Reg. at 20,608ć09, Commerce did not assert that the verified information suddenly became wrongful,
rather Commerce deemed it to be insufficient for the lack of necessary narrative and quantitative evidence," Def.'s
Resp. NTN at 39, that is, the exhibit was deemed unreliable because of insufficiency of its content and not because of
the invalidity of data.
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XIV. Commerce's Application of Revised Indirect Selling Ratio to
ąąPurchase Price Sales
Timken argues that, notwithstanding Commerce's statement in
Commerce's NTN analysis that Commerce intended to apply the reĆ
vised indirect selling ratio only to NTN's purchase price sales, ComĆ
merce's computer program erroneously applied this change to all of
NTN's sales in the United States sales database (purchase price and
ESP). See Timken's Reply Commerce at 5. Commerce states that:
(1) while it was Commerce's intent to apply the revised indirect selling
expense ratio only to NTN's purchase sales, Commerce incorrectly enĆ
tered certain language outside the proper location; and (2) the revised
ratio was incorrectly applied to all of NTN's sales. See Def.'s Resp. TimĆ
ken at 17. Therefore, this issue is remanded to Commerce to correct the
computer program error with respect to NTN's sales.
CONCLUSION
The case is remanded to Commerce to: (1) recalculate Koyo's CV profĆ
it so that Koyo's home market movement expenses are deducted from
Koyo's net home market price; (2) recalculate Koyo's marine insurance
charges using the correct factor indicated by Koyo; (3) recalculate
Koyo's CV using commission factor provided by Koyo; (4) recalculate CV
direct selling expenses relying on the factor indicated in Koyo's quesĆ
tionnaire response; (5) enter necessary corrections and recalculate perĆ
tinent parts of Commerce's determination with respect to Koyo's
imports; (6) recalculate Koyo's United States inventory carrying costs
for final product by applying the appropriate inventory carrying costs
factor reported by Koyo to the landed cost for the 1992/93 POR and to
the COM for the 1993/94 POR; (7) apply the correct G&A expenses facĆ
tor in Commerce's calculation of NSK's COP; and (8) correct the comĆ
puter program error with respect to NTN's sales. Commerce's final
determination is affirmed in all other respects.
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OPINION
I. INTRODUCTION
BARZILAY, Judge: This case is before the court on crossĆmotions for
summary judgment. Plaintiff (Frontier") was the surety for the imĆ
porter. Pursuant to 19 U.S.C. §Ă1304 (1998), Defendant (Customs") reĆ
quired that Frontier pay a 10% marking duty for the alleged failure of its
client to properly mark the country of origin on the retail packages of
imported computer scanners. Frontier commenced this action for a reĆ
fund of the marking duties claiming that the imported merchandise at
issue was properly reĆmarked prior to liquidation. Frontier asserts that
Customs (1) cannot prove the merchandise was not properly reĆmarked,
(2) is not authorized to assess marking duties on its theory that the imĆ
porter failed to obtain a release from Customs verifying that the merĆ
chandise was properly reĆmarked, (3) cannot recover marking duties
because the importer failed to hold the merchandise pending receipt of a
release from Customs, and (4) should have issued a Notice to Redeliver
which would have caused Customs to verify the accuracy of the reĆmarkĆ
ing of the merchandise. Customs argues that it never received the reĆ
quired certification from the importer that the merchandise was
properly reĆmarked and that the importer failed to comply with the releĆ
vant statutory and regulatory requirements including the Notice to
Mark. Therefore, Customs alleges it properly assessed a 10% marking
duty on the imported merchandise. This court has jurisdiction pursuant
to 28 U.S.C. §Ă1581(a) (1994).
II. BACKGROUND
At issue before this court is an entry of imported computer scanners
from China. The computer scanners were imported by Imagereader,
Inc., dba Info Peripherals, Inc. (importer") on July 28, 1998, at the Port
of San Francisco under entry number K80ć0848683ć0. The following
facts are not disputed. Frontier acted as surety for the importer and
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bonded the imported entry at issue. The retail packages of the scanners
were not properly marked to identify the country of origin. On July 30,
1998, Customs sent the importer a Notice to Mark (Customs Form 4647)
which stated: [r]etail packaging must be marked with the country of
origin. Whenever a U.S. address is shown the country of origin must be
in close proximity in letters of at least equal size." See Def.'s CrossĆMot.
for Summ. J. (Def.'s Br.") at 1.
According to Jeff Ghielmetti, Vice President of Operations for the imĆ
porter, the marking problems were corrected. Aff. of Jeff Ghielmetti
(Ghielmetti Aff.") at ¶ 3. In his affidavit, Mr. Ghielmetti declares that he
personally signed the Importer Certification" portion of the Notice to
Mark and mailed the original certification to his broker and a copy to
Customs in San Francisco. Ghielmetti Aff. at ¶ 6. However, the Customs
commodity team in San Francisco denies having received the certificaĆ
tion from the importer. Declaration of Brian Carter at ¶ 6. Thus, on June
15, 1999, Customs sent a Notice of Action (Custom Form 29) notifying
the importer and its broker that Customs proposed to liquidate the
entry with a 10% marking duty for failure to mark unless Customs reĆ
ceived a response from the importer within 20 days. Since neither the
importer nor the broker responded to the Notice of Action, Customs reĆ
liquidated the entry on July 23, 1999, with a 10% marking duty.1 SomeĆ
time after it responded to the Notice to Mark and before the Notice of
Action issued, the importer went out of business. Therefore, Customs
demanded that Frontier pay for the marking duties owed on the imĆ
ported scanners. Frontier filed a timely protest which was denied beĆ
cause the importer failed to (1) provide a signed release from Customs
that the reĆmarking was approved and (2) hold the merchandise until
receiving a written release from Customs. Def.'s Br. at 3. Following the
protest denial, on August 14, 2000, Frontier paid the marking duties in
accordance with Customs' payment demand and filed this action seekĆ
ing a refund of $41,386.30, plus interest from Customs.
III. STANDARD OF REVIEW
Summary judgment is appropriate when the pleadings, depositions,
answers to interrogatories, and admissions on file, together with the afĆ
fidavits, if any, show that there is no genuine issue as to any material fact
and the moving party is entitled to judgment as a matter of law." USCIT
R. 56(c). Moreover, summary judgment is a favored procedural device
`to secure the just, speedy and inexpensive determination of every acĆ
tion.'" Celotex Corp. v. Catrett, 477 U.S. 317, 327 (1986) (quoting Fed. R.
Civ. P. 1); Sweats Fashions, Inc. v. Pannill Knitting Co., 833 F.2d 1560,
1562 (Fed. Cir. 1987). Whether a disputed fact is material is identified by
the substantive law and whether the finding of that fact might affect the
outcome of the suit. See Anderson v. Liberty Lobby, Inc., 477 U.S. 242,

1 As explained in Customs' brief the entry had been mistakenly liquidated `no change' by Customs on June 11,
1999."
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248 (1986). Civil actions contesting the denial of a protest *Ă*Ă*" shall
be tried de novo. 28 U.S.C. §Ă2640(1)(a) (1994).
IV. DISCUSSION
The requirements for the proper marking of merchandise imported
into the United States are specified at 19 U.S.C. §Ă1304 which states in
pertinent part:
(a) Marking of articles
Except as hereinafter provided, every article of foreign origin (or its
container, as provided in subsection (b) hereof) imported into the
United States shall be marked in a conspicuous place as legibly, inĆ
delibly, and permanently as the nature of the article (or container)
will permit in such a manner as to indicate to an ultimate purchaser
in the United States the English name of the country of origin of the
article.
*
*
*
*
*
*
*
(h) Additional duties for failure to mark
If at the time of importation any article (or container, as provided in
subsection (b) of this section) is not marked in accordance with the
requirements of this section, and if such article is not exported or
destroyed or the article (or its container *Ă*Ă*) marked after imĆ
portation in accordance with the requirements of this section (such
exportation, destruction, or marking to be accomplished under cusĆ
toms supervision prior to the liquidation of the entry covering the
article, and to be allowed whether or not the article has remained in
continuous customs custody), there shall be levied, collected, and
paid upon such article a duty of 10 per centum ad valorem, which
shall be deemed to have accrued at the time of importation, shall
not be construed to be penal, and shall not be remitted wholly or in
part nor shall payment thereof be avoidable for any cause.
The Customs regulations found in 19 C.F.R. §Ă134 (1998) detail further
requirements and necessary action that an importer must undertake to
properly mark the imported merchandise after entry to avoid the assessĆ
ment of a 10% marking duty.
Articles not marked as required by this part shall be subject to addiĆ
tional duties of 10 percent of the final appraised value unless exĆ
ported or destroyed under Customs supervision prior to the
liquidation of the entry. *Ă*Ă*
19 C.F.R. §Ă134.2.
(a) Notice to mark or redeliver. When articles or containers are
found upon examination not to be legally marked, the port director
shall notify the importer on Customs Form 4647 to arrange with the
port director's office to properly mark the article or containers, or
to return all released articles to Customs custody for marking, exĆ
porting, or destruction.
*
*
*
*
*
*
*
(c) Supervision. Verification of marking, exportation, or destrucĆ
tion of articles found not to be legally marked shall be at the expense
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of the importer and shall be performed under Customs supervision
unless the port director accepts a certification of marking as proĆ
vided for in §Ă134.52 in lieu of marking under Customs supervision.
19 C.F.R. 134.51(a), (c). To comply with the supervision" requirement
of 19 C.F.R. §Ă134.51(c) by a certificate of marking, the importer is obliĆ
gated to act in accordance with the requirements of 19 C.F.R. §Ă134.52.
ą(a) Applicability. Port directors may accept certificates of markĆ
ing supported by samples of articles required to be marked, for
which Customs Form 4647 was issued, from importers or from actuĆ
al owners complying with the provision of §Ă141.20 of this chapter,
to certify that marking of the country of origin on imported articles
as required by this part has been accomplished.
ą(b) Filing of certificates of marking. The certificates of marking
shall be filed in duplicate with the port director, and a sample of the
marked merchandise shall accompany the certificate. The port diĆ
rector may waive the production of the marked sample when he is
satisfied that the submission of such sample is impracticable.
ą(c) Notice of acceptance. The port director shall notify the importĆ
er or actual owner when the certificate of marking is accepted. Such
notice of acceptance may be granted on the duplicate copy of the
certificate of marking by use of a stamped notation of acceptance.
The port director is authorized to spot check the marking of articles
on which a certificate has been filed. If a spot check is performed,
the approved copy of the certificate, if approval is granted, shall be
returned to the importer or actual owner after the spot check is
completed.
19 C.F.R. §Ă134.52 (a)ć(c).
Frontier argues that Customs has failed to produce any evidence that
shows that the retail packages of the scanners were not properly marked
in compliance with the Notice to Mark. Frontier claims that the AffidaĆ
vit of Mr. Ghielmetti supports a finding that the importer properly
marked the packages and mailed the signed certification to Customs.
Ghielmetti Aff. at ¶¶ 3ć6. Similarly, notwithstanding Customs' claim
that it never received the certification, Frontier argues that Customs
lacks the authority to assess marking duties based upon the failure to
provide a signed release or upon the alleged failure of the importer to
hold the merchandise prior to receiving a release from Customs. FronĆ
tier asserts that
under existing law, Customs' sole remedy for the importer's alleged
violation of its duty to `hold' the merchandise in response to the NoĆ
tice to Mark would have been to issue a Notice to Redeliver the merĆ
chandise for the purpose of permitting Customs to verify the
accuracy of the certification of reĆmarking, and to assess liquidated
damages if it failed to do so.
Mem. of Points and Authorities in Supp. Pl.'s Mot. for Summ. J. (Pl.'s
Br.") at 1. Additionally, Frontier claims that Customs cannot prove that
the importer failed to hold the merchandise because Customs allowed 10
months to pass before acting on the Notice to Mark. The alleged delay"
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resulted in Customs' inability to locate the importer after its business
ceased.
The sole basis for the Customs' claim that the importer failed to
hold the merchandise" pending receipt of the release is the fact that
when the import specialist called the involved Customs broker
about why there was no response to the marking notice [in June of
1999], he was advised that the importer was out of business;" in
other words the evidence only shows that Customs could not conĆ
tact the importer, not that the importer did not hold" the merchanĆ
dise.
Pl.'s Br. at 16.
Customs claims that Frontier failed to comply with the specific statuĆ
tory and regulatory requirements of the Notice to Mark. Customs asĆ
serts
Frontier's entire case rests on its assertion that the merchandise
had been physically reĆmarked in accordance with this section of
the Notice to Mark. While Frontier is correct that Customs could
have assessed only liquidated damages and not marking duties if
the goods had been properly marked prior to liquidation but beyond
the 30 day period contained in the Notice to Mark, whether markĆ
ing is proper" cannot be determined by the importer or its surety;
proper" marking includes compliance with all statutory requireĆ
ments.
Def.'s Br. at 12 (footnote omitted). Specifically, Customs claims Frontier
failed to (1) comply with the requirements of section 15 of the Notice to
Mark, (2) reĆmark the scanners under the supervision of Customs" as
required by the regulations of 19 C.F.R. §Ă134, and (3) retain the merĆ
chandise until corrective action was accepted by Customs. Customs alĆ
leges that because of these failures a 10% marking duty was properly
assessed on the reliquidated merchandise.
The parties do not dispute that the merchandise was not properly
marked at the time of importation. Therefore, the court must determine
if the importer complied with the statutory and regulatory requireĆ
ments for reĆmarking the merchandise. As Customs correctly conĆ
cludes, §Ă1304 mandates the assessment of a 10% marking duty when
(1) at the time of importation an article is not marked in accordance with
the provisions of §Ă1304(a) and (2) the merchandise is not exported, deĆ
stroyed or reĆmarked under the supervision of Customs prior to the liqĆ
uidation of the entry. Furthermore, there are specific regulatory
requirements the importer must comply with before the merchandise
can be released into the commerce of the United States. The importer
must (1) ensure that the merchandise is properly reĆmarked in accorĆ
dance with 19 U.S.C. §Ă1304, (2) reĆmark the merchandise under the suĆ
pervision of Customs unless the port director accepts a certificate of
marking as provided for in §Ă134.52 in lieu of marking under Customs
supervision" and (3) wait for the reĆmarking to be reviewed or receive
notification that the certificate of marking has been accepted by the port
director. 19 C.F.R. §Ă134.51(c). Until these requirements are satisfied, it
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is the responsibility of the importer to physically retain the merchanĆ
dise. This is specifically stated in section 14 of the Notice to Mark
WARNING: all merchandise must be retained until you are notified by
Customs that corrective action is acceptable." Additionally, the CusĆ
toms Form 4647 Information and Instructions document instructs the
recipient of the Notice to Mark to [r]etain control of all merchandise
described on Customs Form 4647 [Notice to Mark]. The merchandise
must be held intact; it cannot be moved or distributed until authorized
by the Customs Service."
In this instance it is clear that the importer failed to comply with the
statutory and regulatory requirements. Frontier claims that Customs
can neither prove that the merchandise was not properly reĆmarked nor
that importer did not retain the merchandise. The court does not agree.
Clearly, once the merchandise is determined to be improperly marked, it
is the importer's responsibility to reĆmark in accordance with the statuĆ
tory and regulatory requirements. As in this case, if Customs is willing
to accept a certification of marking, the regulations clearly require that
the importer file the certificate of marking and retain the merchandise
until Customs notifies the importer that the reĆmarking is in comĆ
pliance with the statutory requirements. See 19 C.F.R. §Ă134.51(a), (c);
19 C.F.R. §Ă134.52 (a)ć(c). Customs must be able to verify the proper
marking. The port director is authorized to spot check the marking of
the articles on which a certificate has been filed. If a spot check is perĆ
formed, the approved copy of the certificate, if approval is granted, shall
be returned to the importer or actual owner after the spot check is comĆ
pleted." 19 C.F.R. §Ă134.52(c). This is why the Notice to Mark clearly and
specifically warns the importer to retain the merchandise until Customs
authorizes that the reĆmarking is proper. Frontier's position would alĆ
low the importer to selfĆregulate" because the importer would then deĆ
termine if the merchandise was properly reĆmarked. This clearly
contradicts the meaning and purpose of 19 U.S.C. §Ă1304 by removing
the final authority for country of origin marking compliance from the
agency charged with that responsibility.
Although there is a disputed issue of fact regarding whether Frontier
did send the certification to Customs, it is undisputed that the importer
failed to obtain authorization from Customs to release the merchandise
into the commerce of the United States. Frontier's claims that (1) the
importer sent the certification and (2) Customs failed to act on the NoĆ
tice to Mark for 10 months, does not allow it to avoid its obligation under
the import bond that its client would hold the merchandise and receive
approval from Customs prior to releasing the scanners for delivery to its
customers. The burden was on the importer to ensure that it undertook
the clearly communicated, mandated corrective action to properly reĆ
mark the retail packages of the scanners. Similarly, if the importer was
concerned with undue delay during this process, it should have initiated
contact with Customs. It could not unilaterally determine, contrary to
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the clear terms of the Notice to Mark, that it did not need notification
from Customs that its certificate of marking was accepted.
Finally, the court finds unpersuasive Frontier's claim that Customs'
sole remedy was to issue a Notice to Redeliver and assess liquidated
damages if the importer failed to hold" the merchandise and allow CusĆ
toms to verify the certification. In accordance with 19 C.F.R. §Ă134.51,
the Notice to Mark tells the importer that it must either properly mark
the merchandise on the importer's premises or return to Customs' cusĆ
tody for marking, exportation or destruction. If the importer does not
take one of these actions within 30 days, or within such additional time
as the Port Director may allow, liquidated damages may be assessed in
an amount equal to the entered value of the merchandise. See 19 C.F.R.
§Ă134.54. Although Frontier is correct that if the merchandise had not
been properly reĆmarked beyond the 30 day period contained in the NoĆ
tice to Mark then liquidated damages could have been assessed, it is not
a requirement that Customs send an additional Notice to Redeliver in
order to assess the 10% marking duty.
Frontier's argument that Customs' sole remedy was to send a subseĆ
quent Notice to Redeliver and possibly assess liquidated damages for
nonĆcompliance incorrectly interprets the regulatory scheme. As disĆ
cussed above, an importer is subject to marking duties if it fails to propĆ
erly reĆmark the merchandise under the supervision of Customs. See 19
C.F.R. §134.51(c). Similarly, Frontier's assertion that Customs cannot
prove that Frontier did not hold" the merchandise does not change the
fact that the importer cannot show the required notification from CusĆ
toms that it accepted the importer's certification. The court finds that
the importer failed to comply with the statutory and regulatory requireĆ
ments for proper reĆmarking of the scanners and that Customs properly
assessed a 10% marking duty. Therefore, as surety Frontier must pay
that duty.
V. CONCLUSION
For the foregoing reasons, the court holds that Customs properly asĆ
sessed a 10% marking duty on entry number K80ć0848683ć0. JudgĆ
ment will be entered accordingly.

