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OPINION
AQUILINO, Judge: By order of the court upon the consent of the parĆ
ties, this action consolidates a complaint in the name of Viraj Forgings
Ltd., a producer of merchandise allegedly within the ambit of the
Amended Final Determination and Antidumping Duty Order; Certain
Forged Stainless Steel Flanges from India, 59 Fed.Reg. 5,994 (Feb. 9,
1994), of the International Trade Administration, U.S. Department of
Commerce (ITA"), with a subsequent summons and complaint in the
names of the same Indian producer and the U.S. importer of record of its
product, M/S Dishaka U.S.A., Inc. The gravamen of these pleading(s) is
that no antidumping duties be imposed upon Viraj entries through JanĆ
uary 1997 under the guise of the aforesaid ITA order.
I
According to the essentiallyĆidentical complaints, there were only two
such entries, numbered 0630859ć2 and 0630988. Jurisdiction of the
court is pleaded under 28 U.S.C. §§Ă1581(i), 2631(i), which has engenĆ
dered answer(s) by the defendant in accordance with CIT Rule 7(a), folĆ
lowed by a motion by the plaintiffs for judgment upon the ITA's record
pursuant to Rule 56.1. The papers submitted in support of and opposiĆ
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tion to the motion outline salient facts that are not genuinely in dispute.
The defendant asserts that, on
June 17, 1997, Commerce issued instructions (message number
7167117) to the U.S. Customs Service *Ă*Ă* to liquidate Entry NumĆ
ber 0630859ć2 at zero rate of antidumping duty.
Defendant's Memorandum in Opposition, p. 8. In doing so, this memoĆ
randum cites defendant's answer, paragraph 22, which also admitted
(without explanation) plaintiffs' allegation with respect to ComĆ
merce's nonĆissuance of liquidation instructions concerning Entry
Number 0630988". In other words, this action apparently boils down to
this lone shipment from India, and over which neither side has been
willing to budge short of this court disposition years after its arrival, alĆ
legedly some time between January 1996 and February 1997 per plainĆ
tiffs' complaint(s), paragraph 12.
The background of this stalemate is that, at the time of the American
domestic industry's petition to the ITA to investigate allegations of sales
in the United States of stainless steel flanges from India at less than fair
value, Viraj Forgings Ltd. was not involved. The resultant affirmative
ITA determination and order, supra, set an initial antidumpingĆduty
rate of 162.14 percent for Indian producers not accounted for therein inĆ
dividually. See 59 Fed.Reg. at 5,995. Later that year, Congress passed the
Uruguay Round Agreements Act (URAA"), Pub.L.No. 103ć465,
§220(a), 108 Stat. 4809, 4858 (1994), effective January 1995 and stating
that, if the ITA
receives a request from an exporter or producer of the subject merĆ
chandise establishing thatĊ
ą(I) such exporter or producer did not export the merchandise
that was the subject of an antidumping duty *Ă*Ă* order to the
United States *Ă*Ă* during the period of investigation, and
ą(II) such exporter or producer is not affiliated *Ă*Ă* with any
exporter or producer who exported the subject merchandise to
the United States *Ă*Ă* during that period,
[it] shall conduct a review under this subsection to establish an inĆ
dividual weighted average dumping margin *Ă*Ă* for such exporter
or producer.
19 U.S.C. §1675(a)(2)(B)(i). Viraj Forgings Ltd. availed itself of this proĆ
vision, and the agency responded in accordance with section 353.22(h)
of the Department's interim regulations". Certain Forged Stainless
Steel Flanges From India; Initiation of New Shipper Antidumping Duty
Administrative Review, 60 Fed.Reg. 55,241 (Oct. 30, 1995). This notice
set the period to be reviewed as March 1 to August 31, 1995, which
proved barren of any Viraj entries and which, in the absence of comment
by any other interested party, led to publication of an ITA determination
of the zero dumping margin for that Indian firm: The
Department shall instruct the U.S. Customs Service to assess no anĆ
tidumping duties on all appropriate entries.
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ąFurthermore, *Ă*Ă* the cash deposit rate for Viraj will be zero perĆ
cent.
Certain Forged Stainless Steel Flanges From India: Final Results of AnĆ
tidumping Duty New Shipper Review, 62 Fed.Reg. 1,317 (Jan. 9, 1997).
As indicated above, however, by the time of this final publication, both
of the aboveĆnumbered entries had landed. In any event, shortly thereĆ
after, given that February was the anniversary month of the ITA antiĆ
dumpingĆduty order, supra, all parties interested therein were duly
invited to consider requesting an administrative review thereof by the
agencyĊfor the period February 1, 1996 to January 31, 1997. See AntiĆ
dumping or Countervailing Duty Order, Finding, or Suspended InvesĆ
tigation; Opportunity to Request Administrative Review, 62 Fed.Reg.
4,978 (Feb. 3, 1997). The deadline for doing so was stated to be the last
day of February 1997. Viraj Forgings Ltd. made no request for agency
review during that timeframe. Rather, on March 13, 1997, counsel, apĆ
parently newlyĆretained by the company, submitted an unusual reĆ
quest for the Department to selfĆinitiate an annual review of Viraj"1
based upon the following representations, among others:
ąViraj has just completed a new exporter review for flanges. *Ă*Ă*
Sales reported in th[at] *Ă*Ă* review were based on purchase orders
during the March to August 1995 new exporter review period. USA
shipments, invoicing and entries pursuant to these purchase orders
occurred during the February 1996 to January 1997 period.
ąDiscussions by USA importers of Viraj flanges with U.S. Customs
this week indicate *Ă*Ă* now *Ă*Ă* some confusion on whether:
ą(a) that new exporter review just covers USA entries during
the March to August 1995 period *Ă*Ă* when in fact
ą(b) that review covered orders during that period with shipĆ
ments and entries actually occurring well after the March to
August 1995 new exporter review period *Ă*Ă*.
There was also some confusion as to certain aspects of the new exĆ
porter review, such as:
ą(a) the meaning of the zero dumping cash deposit requireĆ
ment during the annual review periods covered by a new exĆ
porter review and the belief that, if no party requested a review
during the zero cash deposit period, the result would be liquiĆ
dation at that rate (per normal annual review practice of the
past); and,
ą(b) the belief that the bonding requirement for a new exportĆ
er who has not previously been reviewed to determine a dumpĆ
ing rate and in the context of the justĆestablished statutory
new exporter provisions means a promise to pay any dumping
duty later determined to be owed, with no dumping rate actualĆ
ly established at that point for the new exporter until the conĆ
clusion of the new exporter review.
ąThe concern is that Viraj, having participated in a new exporter
review, and having demonstrated that it sells in the USA without
1 Plaintiffs' Rule 56.1 Motion for Judgment on the Record, Exhibit 2, second page (emphasis in original).
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dumping, will, as a result of confusion regarding the transition to
new dumping procedures be subject to 162% dumping duties, and
even for entries for which Viraj was found not be [sic] dumping in
the new exporter review. *Ă*Ă*
*
*
*
*
*
*
*
ąAlternatively, given that Viraj's original request for a new exportĆ
er review, based on orders during the new exporter review period,
covered shipments which entered the USA during the February
1996 to January 1997 time period, the Department could interpret
Viraj's prior request for a new exporter review liberally as a request
(well before February 28, 1997) for an annual review of entries durĆ
ing the February 1996 to January 1997 time period as well (given
the sales data which Viraj submitted to the Department during the
course of that review).
ąSince this request is made even before the Department's initiaĆ
tion of annual reviews for the February 1996 to January 1997 time
period, this selfĆinitiated review could be completed within the statĆ
utory time limits without (we believe) administrative inconveĆ
nience.2
The ITA denied this request in a letter ruling, concluding that,
if the Department does not receive a timely request for an adminisĆ
trative review, the Department will instruct *Ă*Ă* Customs *Ă*Ă* to
assess antidumping duties on the merchandise at rates equal to the
cash deposit of, or bond for, estimated antidumping duties required
on that merchandise at the time of entry. Neither *Ă*Ă* URAA[] nor
the Department's proposed regulations implementing the URAA
amends the Department's regulation pertaining to automatic asĆ
sessment of duties under 19 CFR §Ă353.22(e). Please be advised that
based upon the above regulations, the Department has issued inĆ
structions to *Ă*Ă* Customs *Ă*Ă* to assess duties equal to the deposĆ
it or bond rate for any entries for which no administrative review
was requested.3
Hence, the certified record filed herein, such as it is, reflects a dispaĆ
rate approach by the defendant to plaintiffs' entries in a setting conjurĆ
ing the English embrace in the common law of the French laschesse.
Indeed, while referring to the long delay by the Department in issuing
*Ă*Ă* such instructions"4, intimating commence[ment] of a court apĆ
peal immediately"5, and asserting that they would ask the court to enĆ
join the liquidation pending the outcome of the appeal"6, the plaintiffs
actually allowed to pass most of what they claim is the controlling, twoĆ
year period of limitation per 28 U.S.C. §2636(i) before filing their comĆ

2 Id. at firstĆsecond pages (emphasis in original). See also id., Exhibit 3 (April 8, 1997) passim.
3 Defendant's Public Appendix 1, first page (May 23, 1997) (emphasis in original). Cf. Plaintiffs' Rule 56.1 Motion for
Judgment on the Record, Exhibit 4 (June 2, 1997) (Viraj requests that the Department reconsider its Letter Ruling").
4 Ibid., Exhibit 4, p. 4.
5 Id.
6 Id.
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plaint(s) herein. Moreover, no application for immediate, interim
injunctive relief was presented by them.7
II
What has been presented in conjunction with plaintiffs' motion for
judgment on the agency record is a proposed form of order, as required
by CIT Rule 7(f)(1). Succinctly, it would direct that the
U.S. Department of Commerce either (a) initiate an annual dumpĆ
ing review of Viraj flanges which entered the United States during
the period of February 1996 to January 1997 or (b) liquidate those
entries at a 0% dumping rate.
Just as succinctly, this relief, at least as phrased, is not in order.
A
The sum and substance of plaintiffs' pleaded position in support of reĆ
quiring now an administrative review by the ITA is that
Commerce's Proposed Rules, its subsequent statements of intent to
apply the Proposed Rules prior to their formal adoption as final
rules, its established practice of applying proposed rules prior to
formal adoption of such rules as final, and the use of an entry that
occurred after the new shipper review's period of review to calcuĆ
late the results of the new shipper review, led Viraj to reasonably
believe that the disputed entry would be automatically liquidated at
the zero percent rate found in the new shipper review rather than at
the 162.14% rate for all others" based on BIA, and thereby induced
Viraj to, in February 1997, refrain from requesting an administraĆ
tive review of such entry of Viraj SSF during the period February
1996 to January 1997.8
The defendant dismisses this thesis, pointing out that the governing
ITA regulation, 19 C.F.R. §353.22(a) (1997), clearly provided that reĆ
quests for administrative review of an outstanding antidumpingĆduty
order be made during the anniversary month of the publication of that
order; that the agency was under no statutory obligation to conduct that
kind of review in the absence of a proper, timely request; that, to the exĆ
tent the governing regulation contemplated agency initiation of such a
review, it just as clearly provided for the Secretary's own initiative
when appropriate," 19 C.F.R. §353.22(c) (1997) (emphasis added); and
that the ITA did not induce" Viraj to miss the filing deadline because
(i) the rules referred to by the plaintiffs, which were published sub
nom. Antidumping Duties; Countervailing Duties, 61 Fed.Reg. 7,308,
7,364ć65 (Feb. 27, 1996), were simply as noticed, namely, proposed ruĆ
lemaking and request for Public Comments", and were not in effect durĆ
ing the period at issue herein; (ii) the regulation which was in effect
7 The parties were called to answer questions in open court about the unclear lie of this action, whereupon they have
presented a most belated, consent application for a preliminary injunction, which has not been granted.
Contrary to such representations on the record, the defendant has now filed a declaration by its responsible Import
Compliance Specialist to the effect that the ITA did not, in fact, issue liquidation instructions to Customs.
8 Plaintiffs' Complaint(s), para. 27. The acronym BIA signifies statutory provision for agency resort to best informaĆ
tion otherwise available, while SSF is a shortĆform reference to plaintiffs' merchandise.
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clearly stated that the antidumping duty applicable at the time of
entry" would apply when no administrative review was requested, 19
C.F.R. §353.22(e)(1) (1997); (iii) that the ITA indicated during the newĆ
shipper review instigated by Viraj that the results thereof would only
apply to the entries covered by that process; and (iv) the February 1997
invitation to request an administrative review stated clearly what the
ITA would instruct Customs to do in the absence of a timely request.
Furthermore, while the defendant does admit that the
proposed regulations published by Commerce on February 27, 1996
suggested that the applicable rate for purposes of the automatic asĆ
sessment regulation would be the rate found in the most recently
completed segment of the proceeding[9,]
in fact the precise provision the plaintiffs attempt to rely on now was
dropped officially by the Department in the face of strong"10 negative
objection on the part of the public, thereby leaving automatic assessĆ
ment of antidumping duties at rates equal to estimated duties required
on merchandise at the times of entryĊin the absence of ITA receipt of a
timely request for an administrative review. 19 C.F.R. §351.212(c)
(1998). That is, Viraj Forgings Ltd. was apprised at both the initiation
and the conclusion of its newĆshipper agency review that, unless otherĆ
wise indicated, the Department's regulations were as amended by the
interim versions published in the Federal Register on May 11, 1995, 60
Fed.Reg. 25,130.11
Finally, accepting the aboveĆquoted representation of plaintiffs' counĆ
sel that discussions in March 1997 between U.S. importers of Viraj
flanges and Customs engendered some confusion", there is no showing
why that contact could not have taken place earlierĊbefore the FebruĆ
ary 28th deadline for requesting an administrative review. Indeed, the
ITA has long warned the world of international traders that it will not
conduct an administrative review of their U.S. entries based upon an unĆ
timely request to do so. E.g., Certain Refrigeration Compressors From
the Republic of Singapore; Final Results of Countervailing Duty AdminĆ
istrative Review, 56 Fed.Reg. 63,713, 63,714 (Dec. 5, 1991). And, based
upon the longĆstanding principle that the agency's interpretation of its
own regulations implementing the statute(s) it administers is entitled
to substantial weight"12, the courts have held that the
ITA is not required to accept clarifications of unclear, ambiguous or
otherwise inadequate requests for administrative review after the
9 Defendant's Memorandum in Opposition, p. 16 (emphasis in original).
10 Antidumping Duties; Countervailing Duties, 62 Fed.Reg. 27,296, 27,313 (May 19, 1997).
11 62 Fed.Reg. at 1,317. Cf. 60 Fed.Reg. at 55,241; Certain Pasta From Italy: Initiation of New Shipper Antidumping
Duty Administrative Review, 62 Fed.Reg. 8,927 (Feb. 27, 1997); Certain Stainless Steel Wire Rod From India; PrelimiĆ
nary Results of New Shipper Antidumping Duty Administrative Review, 62 Fed.Reg. 6,171 (Feb. 11, 1997); Stainless
Steel Bar From India: Final Results of New Shipper Antidumping Duty Administrative Review, 62 Fed.Reg. 4,029 (Jan.
28, 1997); Fresh and Chilled Atlantic Salmon From Norway; Final Results of New Shipper Antidumping Duty AdminĆ
istrative Review 62 Fed.Reg. 1,430 (Jan 10, 1997).
In sum, proposed regulations, by their very nature, do not bind conclusively an agency. Cf. 5 U.S.C. §553.
12 Asociacion Colombiana de Exportadores de Flores v. United States, 903 F.2d 1555, 1559 (Fed.Cir. 1990), quoting
Floral Trade Council v. United States, 888 F.2d 1366, 1368 (Fed.Cir. 1989).
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deadline for submitting requests for administrative review has
passed.
Floral Trade Council v. United States, 13 CIT 142, 144, 707 F.Supp.
1343, 1344, aff'd, 888 F.2d 1366 (Fed.Cir. 1989). To require otherwise
could impede the orderly conduct of the review process ordained by ConĆ
gress.
B
Part of that process, of course, is the collection of any duties found to
be owed, including those directed at foreign dumping in the U.S. market.
But the agency designated by Congress for their liquidation is the DeĆ
partment of the Treasury's Customs Service, not the Department of
Commerce's International Trade Administration, ergo plaintiffs' proĆ
posed form of order, which is quoted above, is not properly directed.
Presumably, what counsel had in mind is that, under the Trade AgreeĆ
ments Act of 1979, as amended, the ITA is authorized viz. 19 U.S.C.
§1675(a)(3)(B) to instruct Customs to liquidate entries reviewed for imĆ
position of antidumping duties.
Before this court can consider the actions or inactions of those two reĆ
sponsible agencies, and their consequences as a matter of postĆURAA
law, it must address the question of its jurisdiction to render a decision
thereon. To repeat, the plaintiffs have pleaded jurisdiction pursuant to
28 U.S.C. §§Ă1581(i), 2631(i). Defendant's answer(s) denied this as a baĆ
sis for affirmative relief herein, but counsel have abandoned that posiĆ
tion since the original joinder of issue. Be that as it may, by declining to
conduct the administrative review requested by the plaintiffs, the ITA
has precluded this court's jurisdiction under 28 U.S.C. §§Ă1581(c),
2631(c). In such cases of agency inactivity, the court's residual jurisdicĆ
tion pursuant to subsection(s) (i) has been sustained. See, e.g., Pac Fung
Feather Co. v. United States, 19 CIT 1451, 911 F.Supp. 529 (1995):
*Ă*Ă* The court may conduct limited review of agency action to deĆ
termine whether such action falls within the agency's congressioĆ
nallyĆdelegated authority and whether the statutory language
authorizing the agency action has been properly construed.
19 CIT at 1456, 911 F.Supp. at 533, aff'd, 111 F.3d 114 (Fed.Cir. 1997).
And subsection 2631(i) incorporates the Administrative Procedure Act,
5 U.S.C. §702. Section 706 thereof specifies the scope of review in a case
such as this to include the court's
ą(1) compel[ling] agency action unlawfully withheld or unreasonĆ
ably delayed; and
ą(2) hold[ing] unlawful and set[ting] aside agency action, findĆ
ings, and conclusions found to beĊ
ą(A) arbitrary, capricious, an abuse of discretion, or otherwise
not in accordance with law; *Ă*Ă*.
See 28 U.S.C. §2640(e); Shakeproof Indus. Prods. Div. of Ill. Tool Works,
Inc. v. United States, 104 F.3d 1309, 1313 (Fed.Cir. 1997); Earth Island
Institute v. Daley, 23 CIT 215, 230, 48 F.Supp.2d 1064, 1077 (1999).
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(1)
URAA was enacted by Congress to implement the Uruguay Round
Agreements signed by the United States. See H.R. Rep. No. 103ć826, pt.
1, pp. 4, 10ć11 (1994). The purpose of amending section 751 of the Trade
Agreements Act of 1979 in the manner quoted above, 19 U.S.C.
§1675(a)(2)(B)(i), was to conform U.S. law more specifically to [article
9.5 of the Uruguay Round Antidumping] Agreement"13, which states
that, for any product subject to antidumping duties,
the authorities shall promptly carry out a review for the purpose of
determining individual margins of dumping for any exporters or
producers in the exporting country in question who have not exĆ
ported the product to the importing Member during the period of
investigation, provided that these exporters or producers can show
that they are not related to any of the exporters or producers in the
exporting country who are subject to the antidumping duties on the
product. *Ă*Ă* No antiĆdumping duties shall be levied on imports
from such exporters or producers while the review is being carried
out. The authorities may, however, withhold appraisement and/or
request guarantees to ensure that, should such a review result in a
determination of dumping in respect of such producers or exportĆ
ers, antiĆdumping duties can be levied retroactively to the date of
the initiation of the review.
Uruguay Round Agreement on Implementation of Article VI of the GenĆ
eral Agreement on Tariffs and Trade, April 15, 1994, art. 9.5, H.R. Doc.
No. 103ć316, vol. 1, p. 1467 (1994).
In the light of this principle, and the stated legislative intent to effecĆ
tuate it, the court considers the matter clear that Congress afforded new
shippers to the United States an avenue for assignment of their own
dumping margins, if any, for shipments on or after request for review
pursuant to section 1675(a)(2)(B)(i), supra, and that any allĆothers"
rate not attach to such shipments. To hold otherwise thus would not apĆ
pear to be in accordance with that law.
The defendant claims that Entry Number 0630988, the only entry at
issue here, was not part of [the] new shipper review." Defendant's MemĆ
orandum in Opposition, p. 10. That is,
only one sale was examined as part of the review and, thus, only the
entry that corresponded to that sale *Ă*Ă* was subject to assessment
at zero percent.
Id. at 18. This current stance, however, does not necessarily establish
the rational connection required by 5 U.S.C. §706(2), supra, between the
facts found and the agency choice made to foreclose this court's interĆ
vention. See, e.g., Burlington Truck Lines, Inc. v. United States, 371 U.S.
156, 168 (1962). Indeed, careful consideration of the ITA's own Federal
Register notices regarding its newĆshipper review does not conclude the
matter. None specifies particular shipments. The Preliminary Results
state that the review covers one Indian manufacturer/exporter, Viraj,
13 H.R. Rep. No. 103ć826, pt. 1, p. 55 (1994).
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and the period March 1, 1995 through August 31, 1995." 61 Fed.Reg. at
51,262. In the background section thereof, the agency notes that the
first Viraj shipment entered on October 30, 1995. Id.
[Export Price was] based on the price from Viraj to an unaffiliated
party since the sale was made prior to importation into the United
States, in accordance with section 772(a) of the Act.
Id. However, in its published conclusion, the ITA states that, as
a result of our comparison of CEP [constructed export price] and
NV [normal value], we preliminarily determine that the following
weightedĆaverage dumping margin exists: *Ă*Ă* 0.00.
Id. at 51,263. The Final Results repeat the scope of review indicated in
the Preliminary Results. See 62 Fed.Reg. at 1,317. While the ITA may
have based its determination on an examination of the one shipment
that became entry number 0630859ć2, that fact cannot be conclusively
discerned from the record at bar, even after the hearing in open court
and subsequent submissions.
Given this shortcoming in the context of URAA and the international
agreements it seeks to effectuate14, this court is unable to conclude that
liquidation of one Viraj postĆnewĆshipperĆreview entry at zero percent
and of the other at 162.14% would not be arbitrary and capricious.
III
Hence, judgment will enter, granting so much of plaintiffs' motion as
to enjoin permanently occurrence of such an administrative anomaly in
this matter.15

14 A longĆstanding principle of the United States has been that an act of Congress ought never to be construed to
violate the law of nations if any other possible construction remains." Murray v. Schooner Charming Betsy, 6 U.S. (2
Cranch) 64, 118 (1804). Cf. Restani & Bloom, Interpreting International Trade Statutes: Is the Charming Betsy SinkĆ
ing?, 24 Fordham Int'l L.J. 1533 (2001).
15 Following the hearing, Defendant's Response to the Court's Inquiry Regarding the Relevancy of 19 U.S.C. §1504
to This Action was filed. This submission fails to establish that liquidation of plaintiffs' lone entry at issue herein has
been suspended as required by statute or court order" and thus that the entry cannot be deemed liquidated at the
rate of duty *Ă*Ă* asserted at the time of entry by the importer of record" within the meaning of section 1504(a).
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(Slip Op. 02ć45)
LIBAS, LTD., PLAINTIFF v. UNITED STATES, DEFENDANT
Court No. 98ć06ć02316
[Judgment ordered for plaintiff.]
(Dated May 13, 2002)
Law Offices of Elon A. Pollack (Elon A. Pollack, Eugene P. Sands, and Wayne Jarvis), for
plaintiff Libas, Ltd.
Robert D. McCallum, Jr., Assistant Attorney General, Joseph I. Liebman, Attorney in
Charge, International Trade Field Office, Commercial Litigation Branch, Civil Division,
United States Department of Justice (Bruce N. Stratvert), for defendant United States.

OPINION
GOLDBERG, Senior Judge: The plaintiff importer in this case, Libas,
Ltd. (Libas"), brought this suit challenging the United States Customs
Service's (Customs") classification of twentyĆnine entries of woven
fabrics of cotton. Customs originally classified the fabrics as machineĆ
made under HTSUS 5208.41.60, dutiable at a rate of 11.4% ad valorem
and subject to quota restrictions. Libas filed a timely protest, claiming
that the entries should be classified as handĆwoven under HTSUS
5208.42.10 or HTSUS 5208.41.20, depending on weight, and subject to a
duty of 6% ad valorem, without quota restrictions. Customs denied the
protest, and Libas sought relief before this Court.
Subsequent to the initiation of this suit, the United States Court of
Appeals for the Federal Circuit decided another case involving the same
parties and different entries of the same merchandise. See Libas, Ltd. v.
United States, 193 F.3d 1361 (Fed. Cir. 1999). In that decision, the FederĆ
al Circuit held that the reliability of Customs's methodology for deterĆ
mining whether the imported fabrics were powerĆ or handĆloomed was
open to challenge under the factors enumerated in Daubert v. Merrell
Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993). On remand, this Court
held that Customs's test was not reliable, and ordered the entries in
question to be reliquidated at the rate applicable to handĆloomed fabĆ
rics. See Libas, Ltd. v. United States, 24 CIT ____, 118 F. Supp. 2d 1223
(2000).
In light of these decisions, Customs now concedes that the entries at
issue in this case were of handĆwoven cotton fabrics, and should be clasĆ
sified accordingly. However, Customs has moved to sever and dismiss
three1 of the twentyĆnine entries at issue here, on the grounds that the
Court lacks jurisdiction. With respect to these three entries, Customs
claims that Libas has failed to satisfy the jurisdictional prerequisites of
28 U.S.C. §Ă2637(a), which provides that [a] civil action contesting the
denial of a protest *Ă*Ă* may be commenced in the Court of International
Trade only if all liquidated duties, charges, or exactions have been paid
1 Entries G51ć0130598ć7; G51ć0130623ć3; and G51ć0130624ć1.
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at the time the action is commenced." 28 U.S.C. §Ă2637(a) (2000). As the
Court of International Trade has recognized, this requirement is strict.
See Dazzle Mfg., Ltd. v. United States, 21 CIT 827, 828, 971 F. Supp. 594,
596 (1996). Because the government has challenged jurisdiction in this
case, the burden falls on Libas to show that jurisdiction exists. Hambro
Automotive Corp. v. United States, 66 CCPA 113, 117, 603 F.3d 850, 853
(1979).
The parties submitted letter memoranda and supporting evidence,
including copies of checks tendered by Libas and its surety, and argued
the matter in a conference call with the Court. After review of all papers
had herein, and upon further investigation and due deliberation, the
Court finds that Libas has proven its compliance with the requirements
of §Ă2637(a). Accordingly, the Court has jurisdiction over all twentyĆ
nine entries at issue in this case, and will enter judgment directing CusĆ
toms to reliquidate said entries under HTSUS 5208.42.10, HTSUS
5208.41.20, or HTSUS 5209.41.30, depending on weight.

