U.S. Customs and Border Protection

‘
CBP Dec. 12-01

WESTERN HEMISPHERE TRAVEL INITIATIVE:
DESIGNATION OF AN APPROVED NATIVE AMERICAN
TRIBAL CARD ISSUED BY THE KOOTENAI TRIBE OF
IDAHO AS AN ACCEPTABLE DOCUMENT TO DENOTE
IDENTITY AND CITIZENSHIP

AGENCY: U.S. Customs and Border Protection, DHS.
ACTION: Notice.

SUMMARY: This notice announces that the Commissioner of U.S.
Customs and Border Protection (CBP) is designating an approved
Native American Tribal Card issued by the Kootenai Tribe of Idaho
(Kootenai Tribe) to U.S. and Canadian citizens as an acceptable
travel document for purposes of the Western Hemisphere Travel
Initiative. The approved card may be used to denote identity and
citizenship of Kootenai Tribe members entering the United States
from contiguous territory or adjacent islands at land and sea ports of
entry.

DATES: This designation will become effective on January 31,
2012.

FOR FURTHER INFORMATION CONTACT: Colleen Manaher,
U.S. Customs and Border Protection, 1300 Pennsylvania Avenue
NW, Washington, DC 20229, (202) 344-3003.

SUPPLEMENTARY INFORMATION:
Background
The Western Hemisphere Travel Initiative

Section 7209 of the Intelligence Reform and Terrorism Prevention
Act of 2004 (IRTPA), Public Law 108-458, as amended, required the
Secretary of Homeland Security (Secretary), in consultation with the
Secretary of State, to develop and implement a plan to require U.S.
citizens and individuals for whom documentation requirements have
previously been waived under section 212(d)(4)(B) of the Immigration
and Nationality Act (8 U.S.C. 1182(d)(4)(B)) to present a passport or
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other document or combination of documents as the Secretary deems
sufficient to denote identity and citizenship for all travel into the
United States. See 8 U.S.C. 1185 note. On April 3, 2008, the Depart-
ment of Homeland Security (DHS) and the Department of State
promulgated a joint final rule, effective on June 1, 2009, that imple-
mented the plan known as the Western Hemisphere Travel Initiative
(WHTI) at U.S. land and sea ports of entry. See 73 FR 18384 (the
WHTTI land and sea final rule). It amended, among other sections of
the Code of Federal Regulations (CFR), 8 CFR 212.0, 212.1, and
235.1. The WHTI land and sea final rule specifies the documents that
U.S. citizens and nonimmigrant aliens from Canada, Bermuda, and
Mexico are required to present when entering the United States at
land and sea ports of entry.

Under the WHTI land and sea final rule, one type of citizenship and
identity document that may be presented upon entry to the United
States at land and sea ports of entry from contiguous territory or
adjacent islands® is a Native American Tribal Card that has been
designated as an acceptable document to denote identity and citizen-
ship by the Secretary, pursuant to section 7209 of IRTPA for the
purposes of entering the United States at a land and sea port of entry.
Specifically, 8 CFR 235.1(e), as amended by the WHTI land and sea
final rule, states:

Upon the designation by the Secretary of Homeland Security of
a United States qualifying tribal entity document as an accept-
able document to denote identity and citizenship for the pur-
poses of entering the United States, Native Americans may be
permitted to present tribal cards upon entering or seeking ad-
mission to the United States according to the terms of the
voluntary agreement entered between the Secretary of Home-
land Security and the tribe. The Secretary of Homeland Security
will announce, by publication of a notice in the Federal Reg-
ister, documents designated under this paragraph. A list of the
documents designated under this paragraph will also be made
available to the public.

A “United States qualifying tribal entity” is defined as a “tribe,
band, or other group of Native Americans formally recognized by the
United States Government which agrees to meet WHTI document
standards.” Native American tribal cards are also referenced in 8
CFR 235.1(b), which lists the documents U.S. citizens may use to
establish identity and citizenship when entering the United States.

! “Adjacent islands” is defined in 8 CFR 212.0 as “Bermuda and the islands located in the
Caribbean Sea, except Cuba.” This definition applies to 8 CFR 212.1 and 235.1.

2 See 8 CFR 212.0. This definition applies to 8 CFR 212.1 and 235.1.
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See 8 CFR 235.1(b)(7).

The Secretary has delegated to the Commissioner of CBP the au-
thority to designate certain documents as acceptable border crossing
documents for persons arriving in the United States by land or sea
from within the Western Hemisphere, including certain United
States Native American tribal cards. See DHS Delegation Number
7105 (Revision 00), dated January 16, 2009.

Tribal Card Program

The WHTI land and sea final rule allows U.S. federally recognized
Native American tribes to work with CBP to enter into agreements to
develop tribal identification cards that can be designated as accept-
able to establish identity and citizenship when entering the United
States at land and sea ports of entry from contiguous territory or
adjacent islands. CBP has been working with various U.S. federally
recognized Native American tribes to facilitate the development of
such cards.? As part of the process, CBP will enter into one or more
agreements with a U.S. federally recognized tribe that specify the
requirements for developing and issuing WHTI-compliant tribal
cards, including a testing and auditing process to ensure that the
cards are produced and issued in accordance with the terms of the
agreements.

After production of the cards in accordance with the specified re-
quirements, and successful testing and auditing by CBP of the cards
and program, the Secretary of DHS or the Commissioner of CBP may
designate the tribal card as an acceptable WHTI-compliant document
for the purpose of establishing identity and citizenship when entering
the United States by land or sea from contiguous territory or adjacent
islands. Such designation will be announced by publication of a notice

in the Federal Register. A list of entities issuing WHTI-compliant
documents and the kind of documents issued is available at htip://

www.getyouhome.gou.
Kootenai WHTI-Compliant Tribal Card Program

The Kootenai Tribe has voluntarily established a program to de-
velop a WHTI-compliant tribal card that denotes identity and U.S. or
Canadian citizenship. On March 3, 2009, CBP and the Kootenai Tribe
signed a Memorandum of Agreement (MOA) to develop, issue, test,
and evaluate tribal cards to be used for border crossing purposes.
Pursuant to this MOA, the cards are issued to members of the
Kootenai Tribe who can establish identity, tribal membership, and

3 The Native American tribal cards qualifying to be a WHTI-compliant document for border
crossing purposes are commonly referred to as “Enhanced Tribal Cards” or “ETCs.”
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U.S. or Canadian citizenship. The cards incorporate physical security
features acceptable to CBP as well as facilitative technology allowing
for electronic validation of identity, citizenship, and tribal member-
ship. CBP and the Kootenai Tribe finalized a service level agreement
on December 1, 2009. This service level agreement memorializes the
technical specifications for the production, issuance and use of the
card.

CBP has tested the cards developed by the Kootenai Tribe pursuant
to the above agreements and has performed an audit of the tribe’s
card program. On the basis of these tests and audit, CBP has deter-
mined that the cards meet the requirements of section 7209 of the
IRTPA and are acceptable documents to denote identity and citizen-
ship for purposes of entering the United States at land and sea ports
of entry from contiguous territory or adjacent islands. CBP’s contin-
ued acceptance of the tribal card as a WHTI-compliant document is
conditional on compliance with the MOA and all related agreements.

Acceptance and use of the WHTI-compliant tribal card is voluntary
for tribe members. If an individual is denied a WHTI-compliant tribal
card, he or she may still apply for a passport or other WHTI-
compliant document.

Designation

This notice announces that the Commissioner of CBP designates
the tribal card issued by the Kootenai Tribe in accordance with the
MOA and all related agreements between the tribe and CBP as an
acceptable WHTI-compliant document pursuant to section 7209 of
the IRTPA and 8 CFR 235.1(e). In accordance with these provisions,
the approved card, if valid and lawfully obtained, may be used to
denote identity and U.S. or Canadian citizenship of Kootenai Tribe
members who are entering the United States from contiguous terri-
tory or adjacent islands at land and sea ports of entry.

Dated: January 25, 2012.

Davip V. AGUILAR,
Acting Commissioner,
U.S. Customs and Border Protection.

[Published in the Federal Register, January 31, 2012 (77 FR 4822)]
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General Notice

COPYRIGHT, TRADEMARK, AND TRADE NAME
RECORDATIONS

(No. 1 2012)

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

SUMMARY: The following copyrights, trademarks, and Trade
names were recorded with U.S. Customs and Border Protection in
January 2012. The last notice was published in the CUSTOMS BUL-
LETIN on February 8, 2012.

Corrections or updates may be sent to: Intellectual Property Rights
Branch, Regulations and Rulings, Office of International Trade, U.S.
Customs and Border Protection, 799 9th Street, NW., 5th Floor,
Washington, D.C. 20229-1177.

FOR FURTHER INFORMATION CONTACT: Delois Johnson,
Paralegal, Intellectual Property Rights Branch, (202) 325-0088.

Dated: February 2, 2012
CHARLES R. STEUART
Chief,
Intellectual Property Rights & Restricted
Merchandise Branch
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GENERAL NOTICE
19 CFR PART 177

Revocation Of Ruling Letter and Revocation of Treatment
Relating to Classification of a Sky Catch Ball Set From
China

AGENCY: U.S. Customs and Border Protection (“CBP”), Depart-
ment of Homeland Security.

ACTION: Notice of revocation of ruling letter and treatment relat-
ing to the classification of a sky ball catch set from China.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C.
1625 (c)), as amended by section 623 of Title VI (Customs Modern-
ization) of the North American Free Trade Agreement Implementa-
tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises inter-
ested parties that CPB is revoking a ruling concerning the
classification of a Sky Catch Ball Set under the Harmonized Tariff
Schedule of the United States (HTSUS). Similarly, CPB is revoking
any treatment previously accorded by CPB to substantially identical
transactions. Notice proposing to revoke NY N02143 was published
in the Customs Bulletin, Vol. 44, No. 24, on June 9, 2010. A revised
notice of the proposed action was published in the Customs Bulletin,
Vol. 45, No. 45, on November 2, 2011 to a correct typographical error
in the original notice. No comments were received in response to
either notice.

EFFECTIVE DATE: This action is effective for merchandise
entered or withdrawn from warehouse for consumption on or after
April 16, 2012.

FOR FURTHER INFORMATION CONTACT: Tamar Anolic,
Tariff Classification and Marking Branch: (202) 325-0036.

SUPPLEMENTARY INFORMATION:
Background

On December 8, 1993, Title VI (Customs Modernization), of the
North American Free Trade Agreement Implementation Act (Pub. L.
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective.
Title VI amended many sections of the Tariff Act of 1930, as amended,
and related laws. Two new concepts which emerge from the law are
“informed compliance” and “shared responsibility.” These con-
cepts are premised on the idea that in order to maximize voluntary
compliance with customs laws and regulations, the trade community
needs to be clearly and completely informed of its legal obligations.
Accordingly, the law imposes a greater obligation on CBP to provide
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the public with improved information concerning the trade commu-
nity’s responsibilities and rights under the customs and related laws.
In addition, both the trade and CBP share responsibility in carrying
out import requirements. For example, under section 484 of the
Tariff Act of 1930, as amended (19 U.S.C. §1484), the importer of
record is responsible for using reasonable care to enter, classify and
value imported merchandise, and provide any other information nec-
essary to enable CBP to properly assess duties, collect accurate sta-
tistics and determine whether any other applicable legal requirement
is met.

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625
(c)(1)), as amended by section 623 of Title VI (Customs Moderniza-
tion) of the North American Free Trade Agreement Implementation
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested
parties that CBP is revoking a ruling pertaining to the classification
of a Sky Catch Ball Set. Although in this notice CBP is specifically
referring to New York Ruling Letter (NY) N023143, dated March 7,
2008, this notice covers any rulings on this merchandise which may
exist but have not been specifically identified. CBP has undertaken
reasonable efforts to search existing data bases for rulings in addition
to the one identified. No further rulings have been found. This notice
will cover any rulings on this merchandise that may exist but have
not been specifically identified. Any party who has received an
interpretive ruling or decision (i.e., ruling letter, internal advice
memorandum or decision or protest review decision) on the merchan-
dise subject to this notice, should have advised CBP during the notice
period.

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, CBP is
revoking any treatment previously accorded by CBP to substantially
identical transactions. Any person involved in substantially identical
transactions should have advised CBP during the notice period. An
importer’s failure to advise CBP of substantially identical transac-
tions or of a specific ruling not identified in this notice, may raise
issues of reasonable care on the part of the importer or his agents for
importations of merchandise subsequent to this notice.

Pursuant to 19 U.S.C. 1625(c)(1), CBP is revoking NY N023143,
and any other ruling not specifically identified, to reflect the proper
classification of the merchandise pursuant to the analysis set forth in
Proposed Headquarters Ruling Letter (“HQ”) H092279, set forth as
an attachment to this document. Additionally, pursuant to 19 U.S.C.
1625(c)(2), CBP is revoking any treatment previously accorded by
CBP to substantially identical transactions.

In accordance with 19 U.S.C. 1625 (c¢), this ruling will become
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effective 60 days after the publication in the Customs Bulletin.
Dated: January 13, 2012
Ieva K. O'ROURKE
for

MrvyLEs B. HarMON,
Director
Commercial and Trade Facilitation Division
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HQ H092279
January 13, 2012
CLA-2 OT:RR:CTF:TCM HQ H092279 TNA
CATEGORY: Classification
TARIFF NO.: 9503.00.00
Mg. JoserH HOFFACKER
BarTHCO TRADE CONSULTANTS
Tuae Navy YARD
5101 S. BRoAD STREET
PrirapeLpHIA, PA 19112-1404

RE: Revocation of NY N023143; Classification of a Sky Catch Ball Set from
China

Dear MR. HOFFACKER:

This letter is in reference to New York Ruling Letter (“NY”) N023143,
issued to K.B. Toys on March 7, 2008, concerning the tariff classification of a
Sky Catch Set from China. In that ruling, U.S. Customs and Border Protec-
tion (“CBP”) classified the Sky Catch Ball Set under subheading 9506.99.60,
Harmonized Tariff Schedule of the United States (“HTSUS”), as “articles and
equipment for general physical exercise, gymnastics, athletics, other sports
(including table-tennis) or outdoor games, not specified or included elsewhere
in this chapter; swimming pools and wading pools; parts and accessories
thereof: Other: Other: Other.” We have reviewed NY N023143 and found it
to be in error. For the reasons set forth below, we hereby revoke NY N023143.

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. §1625(c)(1)), as
amended by section 623 of Title VI, notice proposing to revoke NY N02143
was published in the Customs Bulletin, Vol. 44, No. 24, on June 9, 2010. A
revised notice of the proposed action was published in the Customs Bulletin,
Vol. 45, No. 45, on November 2, 2011 to a correct typographical error in the
original notice. No comments were received in response to either notice.

FACTS:

The subject merchandise consists of an outdoor game that is comprised of
two plastic paddles and one plastic ball. The paddles are used to both throw
and catch the ball. The game is designed for players ages three and older.

In NY N023143, dated March 7, 2008, CBP classified the Sky Catch Ball
Set under subheading 9506.99.60, HTSUS, as: “Articles and equipment for
general physical exercise, gymnastics, athletics, other sports (including
table-tennis) or outdoor games, not specified or included elsewhere in this
chapter; swimming pools and wading pools; parts and accessories thereof:
Other: Other: Other.”

ISSUE:

Whether a Sky Catch Set is classified under heading 9503, HTSUS, as a
toy, or under heading 9506, HTSUS, as an article or equipment for general
physical exercise, gymnastics or other sports?

LAW AND ANALYSIS:

Classification under the Harmonized Tariff Schedule of the United States
(HTSUS) is made in accordance with the General Rules of Interpretation
(GRI). GRI 1 provides that the classification of goods shall be determined
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according to the terms of the headings of the tariff schedule and any relative
Section or Chapter Notes. In the event that the goods cannot be classified
solely on the basis of GRI 1, and if the headings and legal notes do not
otherwise require, the remaining GRI may then be applied.

The HTSUS provisions under consideration are as follows:

9503.00.00 Tricycles, scooters, pedal cars and similar wheeled toys; dolls’ car-
riages; dolls, other toys; reduced-scale (“scale”) models and similar
recreational models, working or not; puzzles of all kinds; parts
and accessories thereof

% ok ok ok sk ko ok sk ok sk ko 3k

9506 Articles and equipment for general physical exercise, gymnastics,
athletics, other sports (including table-tennis) or outdoor games,
not specified or included elsewhere in this chapter; swimming
pools and wading pools; parts and accessories thereof:

Other:
9506.99 Other:
9506.99.60 Other

The Harmonized Commodity Description and Coding System Explanatory
Notes (“ENs”) constitute the official interpretation of the Harmonized System
at the international level. While neither legally binding nor dispositive, the
ENs provide a commentary on the scope of each heading of the HTSUS and
are generally indicative of the proper interpretation of these headings. See
T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989).

The EN for heading 9503, HTSUS, states, in pertinent part:

This heading covers:...

(D) Other toys

This group covers toys intended essentially for the amusement of
persons (children or adults)... This group includes:
All toys not included in (A) to (C). Most of the toys are mechani-
cally or electrically operated.
These include:...
(ix) Toy sports equipment, whether or not in sets (e.g., golf sets,
tennis sets, archery sets, billiard sets; baseball bats, cricket bats,
hockey sticks).

The EN for heading 9506, HTSUS, states, in pertinent part:

(B) Requisites for other sports and outdoor games (other than toys
presented in sets, or separately, of heading 95.03), e.g.:

(1) Snow-skis and other snow-ski equipment, (e.g., ski-fastenings (ski-
bindings), ski brakes, ski poles).

(2) Water-skis, surf-boards, sailboards and other water-sport equip-
ment, such as diving stages (platforms), chutes, divers’ flippers and
respiratory masks of a kind used without oxygen or compressed air
bottles, and simple underwater breathing tubes (generally known
as “snorkels”) for swimmers or divers.

(3) Golf clubs and other golf equipment, such as golf balls, golf tees.
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(4) Articles and equipment for table-tennis (ping-pong), such as tables
(with or without legs), bats (paddles), balls and nets.

(5) Tennis, badminton or similar rackets (e.g., squash rackets),
whether or not strung.

(6) Balls, other than golf balls and table-tennis balls, such as tennis
balls, footballs, rugby balls and similar balls (including bladders
and covers for such balls); water polo, basketball and similar valve
type balls; cricket balls.

(7) Ice skates and roller skates, including skating boots with skates
attached.

(8) Sticks and bats for hockey, cricket, lacrosse, etc.; chistera (jai alai
scoops); pucks for ice hockey; curling stones.

(9) Nets for various games (tennis, badminton, volleyball, football,
basketball, etc.).

(10) Fencing equipment: fencing foils, sabres and rapiers and their
parts (e.g., blades, guards, hilts and buttons or stops), etc.

(11) Archery equipment, such as bows, arrows and targets.

(12) Equipment of a kind used in children’s playgrounds (e.g., swings,
slides, see-saws and giant strides).

(13) Protective equipment for sports or games, e.g., fencing masks and
breast plates, elbow and knee pads, cricket pads, shin-guards.

(14) Other articles and equipment, such as requisites for deck tennis,
quoits or bowls; skate boards; racket presses; mallets for polo or
croquet; boomerangs; ice axes; clay pigeons and clay pigeon pro-
jectors; bobsleighs (bobsleds), luges and similar non-motorised
vehicles for sliding on snow or ice.

In NY N023143, CBP classified the subject merchandise under heading
9506, HTSUS, as articles and equipment for general physical exercise, gym-
nastics, athletics, other sports (including table-tennis) or outdoor games, not
specified or included elsewhere in this chapter; swimming pools and wading
pools; parts and accessories thereof. Multiple court cases and CBP rulings
distinguish between objects which are used in competitive sports, and items
that principally provide amusement, classifying the former in heading 95086,
HTSUS, and the latter in heading 9503, HTSUS.

In particular, the Court of International Trade construes heading 9503 as
a “principal use” provision insofar as it pertains to toys. See Minnetonka
Brands v. United States, 110 F.Supp. 2d 1020, 1026 (Ct. Int’l Trade 2000). In
order for the merchandise to be considered a toy under heading 9503, HT-
SUS, the item’s principal use must be for amusement. In Ideal Toy Corp. v.
United States, 78 Cust. Ct. 28, C.D. 4688 (1977), the court noted that “when
amusement and utility become locked in controversy, the question becomes
one of determining whether the amusement is incidental to the utilitarian
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purpose, or the utilitarian purpose incidental to the amusement.” Ideal Toy
Corp, 78 Cust. Ct. 28 at 33.

Courts have also provided several factors to apply when determining
whether merchandise falls within a particular class or kind of good. They
include: (1) the general physical characteristics of the merchandise; (2) the
expectation of the ultimate purchasers; (3) the channels of trade in which the
merchandise moves; (4) the environment of the sale (e.g. the manner in which
the merchandise is advertised and displayed); (5) the usage of the merchan-
dise; (6) the economic practicality of so using the import; and (7) the recog-
nition in the trade of this use. See United States v. Carborundum Co., 63
CCPA 98, 102, 536 F.2d 373, 377 (1976), cert denied, 429 U.S. 979 (1976).

Furthermore, Newman Importing Co., Inc. v. United States construed the
term “sport” to include specific activities which possess, “to a meaningful
degree, the same attributes of healthy, challenging and skillful recreation
which characterize such acknowledged sports as scuba diving, skiing, horse-
back riding and mountain climbing.” Newman Importing Co., Inc. v. United
States, 76 Cust. Ct. 143, 144.

Numerous CBP rulings distinguish between the items of heading 9503,
HTSUS, and heading 9506, HTSUS, along these lines. HQ 950401, dated
July 6, 1992, for example, classified a Frisbee under heading 9503, HTSUS,
because it was a “source of fun and amusement” rather than being an activity
that required “serious competition or intense testing of ones’ skills and ath-
letic ability.” See HQ 950401. Other rulings have classified Velcro-surfaced
paddles and a Velcro Ball as toys because their “relatively flimsy construc-
tion” indicated that they were “principally intended for use as a toy and not
for rugged, serious athletic activity.” See HQ 950580, dated February 20,
1992. Other rulings have classified merchandise in heading 9503, HTSUS,
based on a similar distinguishing between competitive sports and toys. See,
e.g., HQ 953122, dated April 22, 1993 (“it is our determination that the item
is a toy in that its principle use is to provide amusement to children or adults,
not to equip them for competition and winning.”); HQ 959715, dated March
11, 1997; HQ 959885, dated December 30, 1997; HQ 961718, dated May 7,
1999.

In the present case, the subject merchandise consists of plastic paddles and
a plastic ball, certainly a flimsier construction than the leather baseball
gloves and hardballs used in competitive baseball, for example. Further-
more, the subject merchandise does little to foster participants’ athletic skills
and competitive edge. As a result, we find that the sky catch ball set is
designed as a source of amusement rather than as a serious athletic activity
meant to equip its users for competition.

As a result, CBP finds that the Sky Catch Ball Set is classified under
subheading 9503.00.00, HTSUS, as “Tricycles, scooters, pedal cars and simi-
lar wheeled toys; dolls’ carriages; dolls, other toys; reduced-scale (“scale”)
models and similar recreational models, working or not; puzzles of all kinds;
parts and accessories thereof.”

HOLDING:

Under the authority of GRI 1, K.B. Toys’ Sky Catch Ball set from China is
provided for in subheading 9503.00.00, HTSUS, which provides for “Tricycles,
scooters, pedal cars and similar wheeled toys; dolls’ carriages; dolls, other
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toys; reduced-scale (“scale”) models and similar recreational models, working
or not; puzzles of all kinds; parts and accessories thereof.” The general,
column one, duty rate is free.

Duty rates are provided for your convenience and are subject to change.
The text of the most recent HTSUS and the accompanying duty rates are
provided on the internet at www.usitc.gov/tata/hts/.

EFFECT ON OTHER RULINGS:

NY N023143, dated March 7, 2008, is REVOKED.
In accordance with 19 U.S.C. §1625(c), this ruling will become effective 60
days after publication in the Customs Bulletin.
Sincerely,
Ieva K. O’ROURKE
for
Myres B. HarRMON,
Director
Commercial and Trade Facilitation Division
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REVOCATION OF RULING LETTER AND REVOCATION OF
TREATMENT RELATING TO THE TARIFF
CLASSIFICATION OF BAKED CREME BRULEE

AGENCY: U.S. Customs and Border Protection; Department of
Homeland Security.

ACTION: Notice of revocation of one ruling letter and revocation of
treatment relating to tariff classification of baked creme brulee.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C.
1625 (c)), as amended by Section 623 of Title VI (Customs Modern-
ization) of the North American Free Trade Agreement Implementa-
tion Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises inter-
ested parties that Customs and Border Protection (CBP) is revoking
New York Ruling Letter (NY) K86702, dated June 9, 2004, relating to
the tariff classification of baked créeme brulee under the Harmonized
Tariff Schedule of the United States (HTSUS). CBP is also revoking
any treatment previously accorded by CBP to substantially identical
transactions. Notice of the proposed action was published in the
Customs Bulletin Vol. 45, No. 49, on November 30, 2011. No com-
ments were received in response to this notice.

EFFECTIVE DATE: This action is effective for merchandise
entered or withdrawn from warehouse for consumption on or after
April 16, 2012.

FOR FURTHER INFORMATION CONTACT: Claudia Garver,
Tariff Classification and Marking Branch: (202) 325-0024

SUPPLEMENTARY INFORMATION:

Background

On December 8, 1993 Title VI (Customs Modernization) of the
North American Free Trade Agreement Implementation Act (Pub. L.
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective.
Tile VI amended many sections of the Tariff Act of 1930, as amended,
and related laws. Two new concepts which emerge from the law are
“informed compliance” and “shared responsibility.” These con-
cepts are premised on the idea that in order to maximize voluntary
compliance with customs laws and regulations, the trade community
needs to be clearly and completely informed of its legal obligations.
Accordingly, the law imposes a greater obligation on CBP to provide
the public with improved information concerning the trade commu-
nity’s responsibilities and rights under the customs and related laws.
In addition, both the trade and CBP share responsibility in carrying
out import requirements. For example, under section 484 of the
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Tariff Act of 1930, as amended (19 U.S.C. §1484), the importer of
record is responsible for using reasonable care to enter, classify and
value imported merchandise, and to provide any other information
necessary to enable CBP to properly assess duties, collect accurate
statistics and determine whether any other applicable legal require-
ment is met.

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C.
§1625(c)(1)), as amended by section 623 of Title VI, notice proposing
to revoke NY K86702 was published on November 30, 2011, in Vol-
ume 45, Number 49, of the Customs Bulletin. No comments were
received in response to this notice.

As stated in the proposed notice, this action will cover any rulings
on the subject merchandise which may exist but have not been spe-
cifically identified. CBP has undertaken reasonable efforts to search
existing databases for rulings in addition to the ruling identified
above. Any party who has received an interpretive ruling or decision
(i.e., ruling letter, internal advice memorandum or decision or protest
review decision) on the merchandise subject to this notice should
have advised CBP during the comment period.

In NY K86702, CBP determined that baked créme brulee was
classified in subheading 1901.90.42, HTSUS.

Pursuant to 19 U.S.C. 1625(c)(1), CBP is revoking NY K86702 and
revoking or modifying any other ruling not specifically identified, in
order to reflect the proper classification of baked creme brulee in
heading 1905, HT'SUS, according to the analysis contained in Head-
quarters Ruling Letter (HQ) H035563, which is attached to this
document. Additionally, pursuant to 19 U.S.C. 1625(c)(2), CBP is
revoking any treatment previously accorded by CBP to substantially
identical transactions.

Dated: January 13, 2012
Ieva K. O’'ROURKE
for

MryLEs B. HarMON,
Director
Commercial and Trade Facilitation Division

Attachment
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HQ H035563
January 13, 2012
CLA-2 OT:RR:CTF:TCM H035563 CKG
CATEGORY: Classification
TARIFF NO.: 1905.90.90
MR. Joun Boran
STERLING Foops, Inc.
1766 FERN PLACE
Lake Osweco, OR 97034

RE: Reconsideration of NY K86702; classification of baked créme brulee

Dear Mg. BoraH,

This is in reference to New York Ruling Letter (NY) K86702, issued by the
Customs and Border Protection (CBP) National Commodity Specialist Divi-
sion on June 9, 2004, regarding the classification under the Harmonized
Tariff Schedule of the United States (HTSUS) of frozen créme brulee. We
have reconsidered this decision, and for the reasons set forth below, have
determined that classification of the créme brulee in heading 1901, HTSUS,
is incorrect.

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. §1625(c)(1)), as
amended by section 623 of Title VI, notice proposing to revoke NY K86702
was published on November 30, 2011, in Volume 45, Number 49, of the
Customs Bulletin. No comments were received in response to this notice.

FACTS:
The merchandise at issue was described in NY K86702 as follows:

The product is créeme brulee, a custard-like dessert composed of approxi-
mately 37 percent cream, 17 percent water, 12 percent sugar, 12 percent
skimmed milk, 9 percent egg yolk, 2 percent milk protein, 2 percent rice
starch, and less than one percent each of xanthan gum, carrageenan,
vanilla extract, and vanilla seeds. Two frozen créeme brulees, each in a
ceramic dish measuring approximately four inches in diameter and one
inch deep, are packed for retail sale, with two sachets of brown sugar, in
a cardboard box. Package instructions direct the user to sprinkle the
brown sugar onto the frozen creme brulee, broil until golden brown, cool
and serve.

ISSUE:

Whether the créeme brulee is classified as a “cream” product in heading
1901, HTSUS, or as “bakers’ wares” in heading 1905, HTSUS?

LAW AND ANALYSIS:

Classification of goods under the HTSUS is governed by the General rules
of Interpretation (GRI). GRI 1 provides that classification shall be deter-
mined according to the terms of the headings of the tariff schedule and any
relative section or chapter notes. In the event that the goods cannot be
classified solely on the basis of GRI 1, and if the headings and legal notes do
not otherwise require, the remaining GRIs 2 through 6 may then be applied
in order.
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The HTSUS provisions at issue are as follows:

1901:  Malt extract; food preparations of flour, groats, meal, starch or malt
extract, not containing cocoa or containing less than 40 percent by
weight of cocoa calculated on a totally defatted basis, not elsewhere
specified or included; food preparations of goods of headings 0401 to
0404, not containing cocoa or containing less than 5 percent by weight
of cocoa calculated on a totally defatted basis, not elsewhere specified
or included:

1901.90: Other:
Other:

Dairy products described in additional U.S.
note 1 to chapter 4:

Dairy preparations containing
over 10 percent by weight of milk
solids:

1901.90.43: Other
1905:  Bread, pastry, cakes, biscuits and other bakers’ wares, whether or not
containing cocoa; communion wafers, empty capsules of a kind suit-

able for pharmaceutical use, sealing wafers, rice paper and similar
products:

1905.90: Other:
1905.90.90: Other . . .

The classification of substantially similar merchandise was addressed in
Headquarters Ruling Letter (HQ) H015429, dated December 11, 2007, which
classified frozen créme brulees in heading 1905, HTSUS. The legal reasoning
and analysis employed in HQ H015429 is incorporated by reference. HQ
H015429 is attached to and made a part of this ruling letter.

HOLDING:

By application of GRI 1, the frozen créme brulees are classified in heading
1905, HTSUS, and are specifically provided for under subheading 1905.90.90,
HTSUS, as: “Bread, pastry, cakes, biscuits and other bakers’ wares, whether
or not containing cocoa...: Other: Other.” The 2011 column one, general rate
of duty is 4.5% ad valorem.

Duty rates are provided for your convenience and are subject to change.

The text of the most recent HTSUS and the accompanying duty rates are
provided on the Internet at www.usits.gov/tata/hts/.

EFFECT ON OTHER RULINGS:

NY K86702, dated June 9, 2004, is hereby revoked.
Sincerely,
Ieva K. O’RoOURKE
for
MyLes B. Harmon,

Director
Commercial and Trade Facilitation Division
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GENERAL NOTICE

19 CFR PART 177

Proposed Revocation of Ruling Letter and Proposed
Revocation of Treatment Relating to Classification of Saddle
Blankets

AGENCY: U.S. Customs and Border Protection (“CBP”), Depart-
ment of Homeland Security.

ACTION: Notice of proposed revocation of ruling letter and treat-
ment relating to the classification of saddle blankets.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C.
1625 (c)), as amended by section 623 of Title VI (Customs Modern-
ization) of the North American Free Trade Agreement Implementa-
tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises inter-
ested parties that CPB proposes to revoke a ruling concerning the
classification of saddle blankets under the Harmonized Tariff Sched-
ule of the United States (HTSUS). Similarly, CPB intends to revoke
any treatment previously accorded by CPB to substantially identical
transactions. Comments are invited on the correctness of the pro-
posed actions.

DATES: Comments must be received on or before March 16, 2012.

ADDRESSES: Written comments are to be addressed to U.S.
Customs and Border Protection, Office of International Trade,
Regulation and Rulings, Attention: Trade and Commercial
Regulations Branch, 799 9th Street, N.W., 5th Floor Washington,
D.C. 20229-1179. Comments submitted may be inspected at 799
9th St. N.W. during regular business hours. Arrangements to
inspect submitted comments should be made in advance by calling
Mr. Joseph Clark at (202) 325-0118.

FOR FURTHER INFORMATION CONTACT: Tamar Anolic,
Tariff Classification and Marking Branch: (202) 325-0036.

SUPPLEMENTARY INFORMATION:
Background
On December 8, 1993, Title VI (Customs Modernization), of the
North American Free Trade Agreement Implementation Act (Pub. L.
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective.

Title VI amended many sections of the Tariff Act of 1930, as amended,
and related laws. Two new concepts which emerge from the law are
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“informed compliance” and “shared responsibility.” These con-
cepts are premised on the idea that in order to maximize voluntary
compliance with customs laws and regulations, the trade community
needs to be clearly and completely informed of its legal obligations.
Accordingly, the law imposes a greater obligation on CBP to provide
the public with improved information concerning the trade commu-
nity’s responsibilities and rights under the customs and related laws.
In addition, both the trade and CBP share responsibility in carrying
out import requirements. For example, under section 484 of the
Tariff Act of 1930, as amended (19 U.S.C. §1484), the importer of
record is responsible for using reasonable care to enter, classify and
value imported merchandise, and provide any other information nec-
essary to enable CBP to properly assess duties, collect accurate sta-
tistics and determine whether any other applicable legal requirement
is met.

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625
(c)(1)), as amended by section 623 of Title VI (Customs Moderniza-
tion) of the North American Free Trade Agreement Implementation
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested
parties that CBP proposes to revoke a ruling pertaining to the clas-
sification of saddle blankets. Although in this notice CBP is specifi-
cally referring to Headquarters Ruling Letter (HQ) 082167, dated
March 28, 1990 (Attachment A), this notice covers any rulings on this
merchandise which may exist but have not been specifically identi-
fied. CBP has undertaken reasonable efforts to search existing data
bases for rulings in addition to the one identified. No further rulings
have been found. This notice will cover any rulings on this merchan-
dise that may exist but have not been specifically identified. Any
party who has received an interpretive ruling or decision (i.e., ruling
letter, internal advice memorandum or decision or protest review
decision) on the merchandise subject to this notice, should advise
CBP during this notice period.

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, CBP pro-
poses to revoke any treatment previously accorded by CBP to sub-
stantially identical transactions. Any person involved in substan-
tially identical transactions should advise CBP during this notice
period. An importer’s failure to advise CBP of substantially identical
transactions or of a specific ruling not identified in this notice, may
raise issues of reasonable care on the part of the importer or his
agents for importations of merchandise subsequent to this notice.

In HQ 082167, CBP held that the subject saddle blankets were
classified in heading 6301, HTSUS, but, because neither a sample nor
information regarding the principle use of the merchandise had been
received, we declined to advise as to a subheading in which the
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merchandise was classified. Given that both samples and informa-
tion regarding principle use have been submitted in connection with
this reconsideration, we believe that the subject saddle blankets are
classified in subheading 4201.00.60, HTSUS, which provides for
“Saddlery and harness for any animal (including traces, leads, knee
pads, muzzles, saddle cloths, saddle bags, dog coats and the like), of
any material: Other.”

Pursuant to 19 U.S.C. 1625(c)(1), CBP proposes to revoke HQ
082167, and any other ruling not specifically identified, to reflect the
proper classification of the merchandise pursuant to the analysis set
forth in Proposed HQ H161715 (Attachment B). Additionally, pursu-
ant to 19 U.S.C. 1625(c)(2), CBP proposes to revoke any treatment
previously accorded by CBP to substantially identical transactions.
Before taking this action, consideration will be given to any written
comments timely received.

Dated: January 30, 2012
Ieva K. O’ROURKE
for

MyLEs B. HarmON,
Director
Commercial and Trade Facilitation Division
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[ATTACHMENT A]

HQ 082167
March 28, 1990
CLA-2 CO:R:C:G 082167 WAW
CATEGORY: Classification
TARIFF NO.: Heading 6301
MR. JaMES DRAKE
PrESIDENT, MAYATEX
5530 GATEWAY EAsT
P.O. Box 31069
EL Paso, TX 79931

RE: Reconsideration of Headquarters Ruling Letter (HRL) 081285; Saddle
blankets measuring 32 inches by 64 inches

Drear MR. DrakE:

This letter is in response to your request, dated April 14, 1988, for a change
in tariff classification for certain handwoven saddle blankets measuring
approximately 34 inches by 64 inches to 34 inches by 68 inches under the
Harmonized Tariff Schedule of the United States Annotated (HTSUSA).

In the past, the Customs Service has classified blankets up to a certain size
as saddle blankets under the provision for harness, saddles, and saddlery,
and parts thereof, in item 790.30, Tariff Schedules of the United States
(TSUS). Other similar articles were classified as blankets, wall hangings,
floor coverings, or as other textile articles.

You maintain that recently western saddles have been made with “over-
size” saddle skirts which require larger saddle blankets to accommodate the
new saddles. The issue we are asked to address in the instant case is whether
the larger saddle blankets are classified as saddlery under Heading 4201,
HTSUSA, or as an article of textile material under Heading 6301, HTSUSA.
The issue here is identical to the one that we considered in HRL 081285,
dated May 24, 1988. In that ruling letter, which was addressed to your
company, we were unable to determine that the “chief use” of the larger
saddle blankets was primarily as a saddle blanket and not as a floor covering
or wall hanging. Thus, Customs held that “merchandise principally used as
saddle blankets does not exceed 30 by 62 inches until it can be determined
with a degree of accuracy that merchandise exceeding those measurements is
chiefly used as saddle blankets.” We also stated in that ruling that, depend-
ing upon the chief use of the particular articles imported, classification is
proper under the provisions for floor coverings, bedding, or textile furnish-
ings.

Since the issuance of HRL 081285, the use provision in the Additional
United States Rules of Interpretation (1)(a), has changed from “chief use” to
“principal use.” It is the position of Customs, however, that this change in the
use provision does not affect our classification of the subject merchandise in
HRL 081285. Accordingly, we will continue to adhere to the position that
merchandise “principally used” as saddle blankets does not exceed 30 by 62
inches until it can be determined with a reasonable degree of accuracy that
merchandise exceeding those measurements is “principally used” as saddle
blankets.

Moreover, as stated in our prior ruling letter, without the necessary sales
information regarding the “principal use” of your merchandise, we cannot
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expand the guidelines for classification of saddle blankets to include those
blankets measuring over 30 inches by 62 inches. Although some saddle
blankets measuring over 30 inches by 60 inches are sold by retailers for use
as saddle blankets, this does not constitute the “principal use” of the article
under the Additional United States Rules of Interpretation. Accordingly,
based on your most recent submission, it is the position of this office that the
principal use of saddle blankets measuring over 30 inches by 60 inches is as
a textile product classified under Heading 6301, HTSUSA, rather than as an
article of saddlery, or harness classified under Heading 4201, HTSUSA.

Since no sample was submitted along with your inquiry we are unable to
advise you on the proper classification of your merchandise. It is possible
that your merchandise may be classified under provisions dealing with floor
coverings, bedding, or textile furnishings, depending on the “principal use” of
the particular articles imported. The “principal use” will be determined after
consideration of, among other things, its thickness, coarseness, tightness or
looseness of weave, and the types of yarns used.

If we can be of any further assistance in this matter, please do not hesitate
to contact this office.

Sincerely,

JoHN DURANT,
Director
Commercial Rulings Division
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[ATTACHMENT B]

HQ H161715
CLA-2 OT:RR:CTF:TCM H161715 TNA
CATEGORY: Classification
TARIFF NO.: 4201.00.60
MEr. PauL FirzraTrICK
ManaciNG DIRECTOR, GLOBAL TRADE MANAGEMENT
MIQ Logcisrtics
20 CeNTRAL STrREET, SUITE 108
SarLem, MA 01970

RE: Request for Reconsideration of HQ 082167; Tariff Classification of
Saddle Blankets

Drar Mg. FirzpATRICK:

This is in response to your request for reconsideration, dated April 11, 2011,
made on behalf of Mayatex, Inc. (“Mayatex”), of Headquarters Ruling Letter
(“HQ”) 082167, dated March 28, 1990, which pertains to the classification of
saddle blankets under the Harmonized Tariff Schedule of the United States
(HTSUS). We have reviewed HQ H082167 and found it to be in error. For the
reasons set forth below, we hereby revoke HQ 082167.

FACTS:

HQ 082167 does not pertain to a specific article of merchandise, but rather
addresses the general classification of saddle blankets of heading 4201, HT-
SUS. In your request for reconsideration, however, you have identified three
styles of hand-woven blankets: the Doubleweave 1340-3, the Durango
1308B-5, and the Durango 1308-3. The Doubleweave 1340-3 measures 32”
x 64” and is made of 85 percent Acrylic and 15 percent polyester. The
Durango 1308B-5 measures 36” x 68” and the Durango 1308-B measures 32”
x 64”; both are made of 90 percent wool and ten percent polyester. Samples
of each style have been received and examined by this office.

In HQ 082167, U.S. Customs and Border Protection “(“CBP”) stated that
blankets exceeding 30 inches by 62 inches would be classified in heading
6301, HTSUS, as a textile product. There, we stated that “without the
necessary sales information regarding the ‘principal use’ of your merchan-
dise, we cannot expand the guidelines for classification of saddle blankets to
include those blankets measuring over 30 inches by 62 inches.” We also
stated that, without a sample of the subject merchandise, we could not advise
on classification beyond the heading level, because it was possible for the
merchandise to be classified “under provisions dealing with floor coverings,
bedding, or textile furnishings, depending on the ‘principal use’ of the par-
ticular articles imported. The ‘principal use’ will be determined after consid-
eration of, among other things, its thickness, coarseness, tightness or loose-
ness of weave, and the types of yarns used.” See HQ 082167.

ISSUE:

Whether the instant blankets should be classified in heading 4201, HT-
SUS, as saddle blankets; or in heading 6301, HTSUS, as blankets and
traveling rugs?
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LAW AND ANALYSIS:

Classification under the Harmonized Tariff Schedule of the United States
(HTSUS) is made in accordance with the General Rules of Interpretation
(GRI). GRI 1 provides that the classification of goods shall be determined
according to the terms of the headings of the tariff schedule and any relative
Section or Chapter Notes. In the event that the goods cannot be classified
solely on the basis of GRI 1, and if the headings and legal notes do not
otherwise require, the remaining GRIs may then be applied.

The HTSUS provisions under consideration are as follows:

4201 Saddlery and harness for any animal (including traces, leads, knee
pads, muzzles, saddle cloths, saddle bags, dog coats and the like), of
any material:

H ok k

6301 Blankets and traveling rugs:

Additional U.S. Rule (1) states, in pertinent part, the following:
In the absence of special language or context which otherwise requires--

(a) a tariff classification controlled by use (other than actual use) is to be
determined in accordance with the use in the United States at, or imme-
diately prior to, the date of importation, of goods of that class or kind to
which the imported goods belong, and the controlling use is the principal
use.

The Harmonized Commodity Description and Coding System Explanatory
Notes (“ENs”) constitute the official interpretation of the Harmonized System
at the international level. While neither legally binding nor dispositive, the
ENs provide a commentary on the scope of each heading of the HTSUS and
are generally indicative of the proper interpretation of these headings. See
T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989).

The EN to heading 42.01 states, in pertinent part, the following:

This heading covers equipment for all kinds of animals, of leather, com-
position leather, furskin, textiles or other materials.

These goods include, inter alia, saddles and harness (including reins,
bridles, and traces) for saddle, draught and pack animals, knee pads,
blinkers and boots for horses, decorated trappings for circus animals,
muzzles for any animal, collars, leads and trappings, for dogs or cats,
saddle cloths, saddle cushions and saddle bags, horse blankets specially
shaped for the purpose, coats for dogs.

The EN to heading 63.01 states, in pertinent part, the following:
Blankets and travelling rugs are usually made of wool, animal hair,
cotton or man-made fibres, frequently with a raised pile surface, and
generally of thick heavy-texture material for protection against the cold.
The heading also covers rugs and blankets for cots or prams.

Travelling rugs usually have fringes (generally formed by projecting warp
or weft threads), but the edges of blankets are normally preserved by
blanket stitching or binding.
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The heading includes fabrics in the piece which, by the simple process of
cutting along defined lines indicated by the absence of weft threads, may
be converted into separate articles having the character of finished blan-
kets or travelling rugs....

The heading does not include:

(a) Specially shaped blankets for covering animals (heading 42.01).

In classifying the subject merchandise under heading 6301, HTSUS, HQ
082167 adhered to this office’s established position that saddle blankets of
heading 4201, HTSUS, cannot exceed 30 by 62 inches “until it can be deter-
mined with a reasonable degree of accuracy that merchandise exceeding
those measurements is principally used as saddle blankets.” See HQ
082167.) Upon reconsideration, we note that while saddle blankets might
not exceed 30 by 62 inches very often in practice, no maximum size is
articulated in the HTSUS or ENs. Accordingly, HQ 082167’s restriction of
saddle blankets according to their size is unduly restrictive and therefore
incorrect.

We note that the two provisions at issue, headings 4201 and 6301, HTSUS,
both describe the subject merchandise. As a result, the analysis moves from
GRI 1 to GRI 3, which states, in pertinent part:

When, by application of rule 2(b) or for any other reason, goods are, prima
facie, classifiable under two or more headings, classification shall be
effected as follows:

(a) The heading which provides the most specific description shall be
preferred to headings providing a more general description. However,
when two or more headings each refer to part only of the materials or
substances contained in mixed or composite goods or to part only of the
items in a set put up for retail sale, those headings are to be regarded as
equally specific in relation to those goods, even if one of them gives a more
complete or precise description of the goods.

Heading 4201, HT'SUS, is a use provision, while heading 6301, HTSUS, is
an eo nomine provision. The general rule of customs jurisprudence that “in
the absence of legislative intent to the contrary, a product described by both
a use provision and an eo nomine provision is generally more specifically
provided for under the use provision.” Orlando Food Corp. v. United States,
140 F.3d 1437, 1441 (quoting United States v. Siemens Am., Inc., 68 C.C.PA.
62, 653 F.2d 471, 477 (CCPA 1981)). However, this rule is not obligatory and
only provides a “convenient rule of thumb for resolving issues where the
competing provisions are in balance [i.e., equally descriptive].” United States
v. Carl Zeiss, 195 F.3d at 1380 (1999) (quoting Seimens Am., 653 F.2d at 478
n.6); see also Totes, Inc. v. United States, 69 F.3d 495, 500 (Fed. Cir. 1995).
Thus, if the subject merchandise is of the class or kind of product principally
used for animals, then it will be classified in heading 4201, HTSUS.

With respect to the application of principal use under Additional U.S. Rule
of Interpretation 1(a), the courts have provided several factors to apply when

! We note that the prior ruling on which HQ 082167 relied for this position was HQ 081285,
dated May 24, 1988. Because HQ 081285 was decided under the TSUS, it is not binding on
decisions made pursuant to the HTSUS.
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determining whether merchandise falls within a particular class or kind of
good. They include: (1) the general physical characteristics of the merchan-
dise; (2) the expectation of the ultimate purchasers; (3) the channels of trade
in which the merchandise moves; (4) the environment of the sale (e.g. the
manner in which the merchandise is advertised and displayed); (5) the usage
of the merchandise; (6) the economic practicality of so using the import; and
(7) the recognition in the trade of this use. See United States v. Carborundum
Co., 63 CCPA 98, 102, 536 F.2d 373, 377 (1976), cert denied, 429 U.S. 979
(1976) (“Carborundum”).

Mayatex has submitted evidence to show that the subject merchandise is
used as a saddle blanket and is used exclusively in the equine industry, such
as for trail riding and rodeo events. Mayatex is a saddle blanket manufac-
turer with over 60 years in the business of handweaving saddle blankets
exclusively for the equine industry. The company has submitted links to its
catalogue to show how the merchandise is marketed and sold, and has
submitted links to the catalogues of other, unrelated retailers, to show how
the industry as a whole promotes these products. Furthermore, Mayatex,
citing NY D83889, dated November 3, 1998, and NY K84019, dated March
19, 2004, notes that CBP has classified similar merchandise in heading 4201,
HTSUS, as saddle blankets based on comparable evidence of principle use.
As such, Mayatex argues that its submitted information is sufficient to
establish that its blankets are used as saddle blankets, and that as such,
should be classified in heading 4201, HTSUS.

The subject blankets are thick, heavy blankets that could well act as
padding between a horse and a rider. The Doubleweave 1340-3, in particu-
lar, when folded, provides the same level protection as two independent
blankets of thinner construction. Furthermore, Mayatex is a recognized
seller of saddle blankets. A search of the subject products in its catalogue and
in the catalogues of independent retailers shows that the subject
blankets are marketed in the “saddle blankets” and “sports and
outdoors” categories, among others. See, e.g., http:/www.mayatex.com/
store/show/1340_Ramrod_Double_weave (last accessed July 7,
2011); http://www.amazon.com/Mayatex-Saddle-Blanket-DurangoRoyal/dp/
B0002CPGGO/ref=sr_1_3%e=UTF8&qid=1310149267&sr=8-3 (last accessed
July 8, 2011).

Furthermore, not only are the subject blankets sold on Mayatex’s website,
they are reviewed and sold by retailers that cater to outdoor sports, and to
equine sports in particular. See, e.g., http://www.smithbrothers.com/ramrod-
double-weave-blanket-by-mayatex/p/X3—1982/cn/860/ (last accessed July 7,
2011);  http://www.teamequineusa. com/pads/1308  (last  accessed
July 8, 2011); http:/www.mainlineequine.com//shop/catalog/index.php?
manufacturers_id=12&o0sCsid=5c586a5a75b965050283201983cb397¢c  (last
accessed July 8, 2011). Pictures on these sites show it being used as a saddle
blanket or pad, and customers that purchase the subject merchandise expect
to use it as such.

As for the economic practicality of using this merchandise, Mayatex’s
products appear to sell for approximately the same price as competitor’s
products, making it economically practical for them to be used this
way. See, e.g., http://www.amazon.com/s/ref=nb_sb_noss?url=search-alias%
3Dapsé&field-keywords=saddle+blankets (last accessed July 8, 2011). Fur-
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thermore, a search of “saddle blankets” turns up a number of Mayatex’s
products, including the subject merchandise, as well as a number of competi-
tor’s products. Id. Thus, the trade recognizes the use of the subject blankets
as saddle blankets.

After weighing all of the factors of the Carborundum analysis, we find that
the subject blankets are principally used as saddle blankets. As a result, the
subject blankets are classified as such in heading 4201, HTSUS, as “Saddlery
and harness for any animal (including traces, leads, knee pads, muzzles,
saddle cloths, saddle bags, dog coats and the like), of any material.” Classi-
fication in heading 4201, HTSUS, is also consistent with prior CBP rulings.
See, e.g., NY D83889; NY K84019.

Lastly, we note that following the issuance of HQ 082167, Mayatex began
entering its merchandise under various subheadings of heading 5702, HT-
SUS, which provides for “Carpets and other textile floor coverings, woven, not
tufted or flocked, whether or not made up, including “Kelem”, “Schumacks”,
“Karamanie” and similar hand-woven rugs.” Heading 5702, HTSUS, was not
under consideration in HQ 082167. Furthermore, pursuant to the analysis
laid out above, we do not believe that the subject blankets are classified there.

HOLDING:

Under the authority of GRI 3(a), the Doubleweave 1340-3, the Durango
1308B-5, and the Durango 1308-3 are classified in heading 4201, HTSUS.
Specifically, they are classified under subheading 4201.00.60, HTSUS, which
provides for: “Saddlery and harness for any animal (including traces, leads,
knee pads, muzzles, saddle cloths, saddle bags, dog coats and the like), of any
material: Other.” The column one general rate of duty is 2.5% ad valorem.

Duty rates are provided for your convenience and are subject to change.
The text of the most recent HTSUS and the accompanying duty rates are
provided on the internet at www.usite.gov/tata/hts/.

EFFECT ON OTHER RULINGS:

HQ 082167, dated March 28, 1990, is REVOKED.
Sincerely,
Myres B. HArRMON,
Director
Commercial and Trade Facilitation Division
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MODIFICATION OF A RULING LETTER AND
MODIFICATION OF TREATMENT RELATING TO THE
TARIFF CLASSIFICATION OF TOY MONEY

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of modification of ruling letter and modification of
treatment relating to the classification of toy money.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C.
§ 1625 (c)), this notice advises interested parties that U.S. Customs
and Border Protection (“CBP”) is modifying a ruling letter relating to
the tariff classification of toy money, featuring a redeemable coupon
on the reverse side, under the Harmonized Tariff Schedule of the
United States (“HTSUS”). CBP is also modifying any treatment
previously accorded by it to substantially identical transactions. This
notice does not alter the classification of the toy money clip in NY
(C89928. Notice of the proposed action was published on November
30, 2011, in Volume 45, Number 49, of the Customs Bulletin. CBP
received no comments.

EFFECTIVE DATE: This action is effective for merchandise
entered or withdrawn from warehouse or consumption on or after
April 16, 2012.

FOR FURTHER INFORMATION CONTACT: Nerissa Hamilton-
vom Baur, Tariff Classification and Marking Branch, at (202)
325-0104.

SUPPLEMENTARY INFORMATION:

Background

On December 8, 1993, Title VI (“Customs Modernization”) of the
North American Free Trade Agreement Implementation Act (Pub. L.
103-182, 107 Stat. 2057) (hereinafter “Title VI”) became effective.
Title VI amended many sections of the Tariff Act of 1930, as amended,
and related laws. Two new concepts which emerge from the law are
“informed compliance” and “shared responsibility.” These con-
cepts are premised on the idea that in order to maximize voluntary
compliance with customs laws and regulations, the trade community
needs to be clearly and completely informed of its legal obligations.
Accordingly, the law imposes a greater obligation on CBP to provide
the public with improved information concerning the trade commu-
nity’s responsibilities and rights under the customs and related laws.
In addition, both the trade and CBP share responsibility in carrying
out import requirements. For example, under section 484 of the Tariff
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Act 0of 1930, as amended (19 U.S.C. § 1484), the importer of record is
responsible for using reasonable care to enter, classify and value
imported merchandise, and to provide any other information neces-
sary to enable CBP to properly assess duties, collect accurate statis-
tics and determine whether any other applicable legal requirement is
met.

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. §
1625(c)(1)), as amended by section 623 of Title VI, CBP published
notice proposing to modify one ruling letter pertaining to the tariff
classification of toy money in the November 30, 2011 Customs Bulle-
tin, Volume 45, Number 49. No comments were received.

As stated in the proposed notice, this modification will cover any
rulings on this merchandise that may exist but have not been spe-
cifically identified. Any party who has received an interpretive ruling
or decision (i.e., a ruling letter, internal advice, memorandum or
decision or protest review decision) on the merchandise subject to this
notice should have advised CBP during the notice period.

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19
U.S.C. §1625(c)(2)), as amended by section 623 of Title VI, CBP is
modifying any treatment previously accorded by CBP to substantially
identical transactions. Any person involved in substantially identical
transactions should have advised CBP during this notice period. An
importer’s failure to advise CBP of substantially identical transac-
tions or of a specific ruling not identified in this notice may raise
issues of reasonable care on the part of the importer or its agents for
importations of merchandise subsequent to the effective date of the
final decision on this notice.

In NY C89928, CBP classified the toy money featuring a coupon on
the reverse side under heading 4907, HTSUS, as stock, share or bond
certificates and similar documents of title. It is now our position that
the toy money is properly classified under subheading 4911.99.80,
HTSUS, which provides for: “Other printed matter, including printed
pictures and photographs, other: other.” This notice does not alter the
classification of the toy money clip in NY C89928.

Pursuant to 19 U.S.C. § 1625(c)(1), CBP is modifying NY C89928
and any other ruling not specifically identified, to reflect the proper
classification of this merchandise according to the analysis contained
in the proposed Headquarters Ruling Letter (“HQ”) W968412 (At-
tachment). Additionally, pursuant to 19 U.S.C. § 1625(c)(2), CBP is
modifying any treatment previously accorded by CBP to substantially
identical transactions.
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EFFECT ON OTHER RULINGS:

NY C89928, dated July 30, 1998, is hereby modified with regards
only to the play paper money
Dated: January 26, 2012
Ieva K. O’ROURKE
for
MYLES B. HARMON,

Director
Commercial and Trade Facilitation Division

Attachment
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HQ W968412
January 26, 2012
OT:RR:CTF:TCM W968412 HvB
CATEGORY: Classification
TARIFF NO.: 4911.99.80
Epwarp N. JorpaN
ExpeEpITORs INTERNATIONAL OF WA., INC.
601 NorTH NASH STREET
EL Secunpo, CA 90245

RE: Modification of New York Ruling Letter C89928, dated July 30, 1998;
Classification of Toy Money

Dear MR. JorDAN:

This letter is to inform you that U.S. Customs and Border Protection (CBP)
has reconsidered New York Ruling Letter (“NY”) C89928, dated July 30,
1998, issued to you on behalf of your client, Playworks, LLC. In that ruling,
CBP classified toy money, featuring a redeemable coupon on the reverse side,
under subheading 4907.00.00 of the Harmonized Tariff Schedule of the
United States (“HTSUS”), which provides for, in part: “stock, share or bond
certificates and similar documents of title.” We have reviewed the ruling and
found this classification to be incorrect. This ruling does not alter the
classification of the toy money clip in NY C89928.

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. § 1625(c)(1)), as
amended by section 623 of Title VI, CBP published notice proposing to modify
one ruling letter pertaining to the tariff classification of toy money in the
November 30, 2011 Customs Bulletin, Volume 45, Number 49. No comments
were received.

FACTS:

In NY C89928 we described the merchandise as follows:
The play paper money measures 5 3/4” by 2 3/4”. On one side a picture of
the “Richie Rich” cartoon character is printed along with value denomi-
nations to resemble real money. The reverse side features a valuable
coupon which may be redeemed at a popular children’s activity center.

ISSUE:

Is the toy money classifiable under heading 4907, HTSUS, as “Unused
postage, revenue or similar stamps of current or new issue in the country in
which they have, or will have, a recognized face value; stamp-impressed
paper; banknotes; check forms; stock, share or bond certificates and similar
documents of title” or under heading 4911, HTSUS, as “Other printed matter,
including printed pictures and photographs”?

LAW AND ANALYSIS:

Classification under the HTSUS is made in accordance with the General
Rules of Interpretation (“GRIs”). GRI 1 provides that the classification of
goods shall be determined according to the terms of the headings of the tariff
schedule and any relative section or chapter notes. In the event that the
goods cannot be classified solely on the basis of GRI 1, and if the headings and
legal notes do not otherwise require, the remaining GRIs 2 through 6 may
then be applied in order.
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The 2012 HTSUS provisions under consideration are as follows:

4907 Unused postage, revenue or similar stamps of current or new is-
sue in the country in which they have, or will have, a recognized
face value; stamp-impressed paper; banknotes; check forms;
stock, share or bond certificates and similar documents of title

4911 Other printed matter, including printed pictures and photo-
graphs:

4911.99 Other:

The Harmonized Commodity Description and Coding System Explanatory
Notes (“ENs”) constitute the official interpretation of the Harmonized System
at the international level. While not legally binding nor dispositive, the ENs
provide a commentary on the scope of each heading of the HTSUS and are
generally indicative of the proper interpretation of these headings. See T.D.
89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989).

The ENs to heading 4907, HTSUS, provide, in part:

k0 ok ok

The characteristic of the products of this heading is that on being issued (if
necessary, after completion and validation) by the appropriate authority, they
have a fiduciary value in excess of the intrinsic value.

H ko

(F) Stock, share, or bond certificate and similar documents of title.
These are formal documents issued, or for issue, by public or private
bodies conferring ownership of, or entitlement to, certain financial
interests, goods or benefits named therein. Apart from the certifi-
cates mentioned, these documents include letters of credit, bills of
lading, title deeds and dividend coupons. They usually require
completion and validation.

Heading 4907, HTSUS, provides in part for “stock, share or bond certifi-
cates and similar documents of title.” In other words, heading 4907, HTSUS
is intended for items that are describable as negotiable instruments, and as
stated in EN 49.07, have a fiduciary value in excess of its intrinsic value.

Similarly, CBP has held, and as the EN for 49.07 provides, this heading
contemplates printed products that act as formal documents which confer
ownership or title. See NY 184754, dated August 5, 2002, and Headquarters
Ruling Letter (“HQ”) 962499, dated February 16, 2000. Unlike items in this
heading, the toy money is marketed to a certain age group and is not intended
to have the value or transferability of stocks, bonds, or other commercial
certificates. As such, we conclude that the toy money is not classifiable as a
“stock, share or bond certificate and similar documents of title” of heading
4907, HTSUS.

CBP has consistently held that printed coupons are classifiable under
subheading 4911.99, HTSUS. In rulings NY 869412, dated December 31,
1991, NY 870276, dated January 30, 1992, and NY 881459, dated December
30, 1992, CBP classified similar merchandise under subheading 4911.99,
HTSUS. In HQ W968266, dated September 19, 2006, CBP held that a plastic
gift card was classifiable under subheading 4911.99, and lacked any real
value before it was activated at a cash register. Similarly, the toy money does
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not hold value until it is redeemed at the cash register. As such, we find that
the play money at issue is classified under heading 4911, in subheading
4911.99.80, HTSUS, as other printed matter, including printed pictures and
photographs, other: other.

HOLDING:

By application of GRI 1, the subject toy money is classified in heading 4911,
HTSUS, specifically in subheading 4911.99.80, which provides for: “Other
printed matter, including printed pictures and photographs, other: other.”

EFFECT ON OTHER RULINGS:

NY C89928, dated April January 20, 1998, is hereby modified with regards
only to the play paper money.
Sincerely,

Ieva K. O’ROURKE
for
MyrLes B. Harmon,
Director
Commercial and Trade Facilitation Division



