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OPINION & ORDER
Barzilay, Judge:

I.
Introduction

Plaintiffs PSC VSMPO — AVISMA Corporation (“AVISMA”) and
VSMPA — Tirus, US, Inc. (“Tirus”), (collectively, “Plaintiffs”) and
Defendant-Intervenor US Magnesium LLC (“USM”) move for judg-
ment on the agency record, challenging various aspects of the Depart-
ment of Commerce’s (“Department” or Commerce”) final determina-
tion in Magnesium Metal from the Russian Federation: Final Results
of Antidumping Duty Administrative Review, 73 Fed. Reg. 52,642
(Dep’t Commerce Sept. 10, 2008) (“Final Results”). For the reasons
provided below, Plaintiffs’ Motion for Judgment on the Agency Record
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is granted in part and denied in part, and the remaining issues are
reserved by the court for adjudication after remand.

II.
Background & Procedural History

A. The Industrial Processes at Issue

The industrial processes at issue are at the heart of this case.
AVISMA’s facility produces magnesium metal and titanium sponge,
along with other minor products. In the first processing stage, the
mineral carnalite goes through dehydration and electrolysis, which
creates two main outputs: raw magnesium and chlorine gas. Most of
the former undergoes further refinement to become the subject mer-
chandise, pure and alloyed magnesium, which Plaintiffs sell on the
open market. AVISMA uses the latter as a catalyst which reacts with
the mineral ilmenite to create titanium tetrachloride by separating
titanium from titanium oxide. The titanium tetrachloride then is
combined with an amount of raw magnesium to strip the chlorine
from the titanium, resulting in titanium and magnesium dichloride.
The titanium subsequently goes through additional processing to
become a saleable product; the magnesium dichloride is separated
into chlorine, which is recycled back into the ilmenite separation
process, and unusable raw magnesium.

B. Procedural History

In February 2004, USM filed an antidumping duty petition against
imports of magnesium metal from the Russian Federation. See Notice
of Preliminary Determination of Sales at Less Than Fair Value and
Postponement of Final Determination: Magnesium Metal From the
Russian Federation, 69 Fed. Reg. 59,197, 59,197 (Dep’t Commerce
Oct. 4, 2004). At the conclusion of Commerce and the U.S. Interna-
tional Trade Commission’s investigations, Commerce issued an anti-
dumping duty order covering pure and alloyed magnesium. Notice of
Antidumping Duty Order: Magnesium Metal From the Russian Fed-
eration, 70 Fed. Reg. 19,930, 19,930 (Dep’t Commerce Apr. 15, 2005)
(“Order”).

Nearly two years later, Commerce published notice of opportunity
to request an administrative review of the Order for the period from
April 1, 2006 to March 31, 2007 (“period of review”). Antidumping or
Countervailing Duty Order, Finding, or Suspended Investigation; Op-
portunity to Request Administrative Review, 72 Fed. Reg. 15,650
(Dep’t Commerce Apr. 2, 2007). Plaintiff AVISMA, a Russian magne-
sium metal producer, requested a review of its imports of the subject
merchandise, and USM requested a review of the magnesium metal
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imports of AVISMA and Solikamsk Magnesium Works, another Rus-
sian producer. On May 30, 2007, Commerce commenced the Second
Review of the Order.! Initiation of Antidumping and Countervailing
Duty Administrative Reviews and Request for Revocation in Part, 72
Fed. Reg. 29,968 (Dep’t Commerce May 30, 2007).

Commerce published its preliminary results for the Second Review
nearly a year later. Magnesium Metal from the Russian Federation:
Preliminary Results of Antidumping Duty Administrative Review, 73
Fed. Reg. 24,541 (Dep’t Commerce May 5, 2008) (“Preliminary Re-
sults”). In response to the Department’s findings, AVISMA and USM
submitted case briefs to support changes that they believed the De-
partment should incorporate into the Final Results. Commerce re-
jected AVISMAs first, and a portion of its second, brief on the ground
that it contained new factual information, specifically an affidavit
from Professor George Foster, an accounting expert.? See Pls. Br. App.
Tab 8-11; see also Pls. Br. App. Tab 8 Ex. 1 (“Foster Affidavit”). The
Department issued the Final Results on September 10, 2008, wherein
Plaintiff AVISMA received a final antidumping margin of 15.77 per-
cent. Final Results, 73 Fed. Reg. at 52,642-43.

Plaintiffs and USM filed suit in this Court to contest the Final
Results. Alcoa Inc. and Northwest Alloys, Inc. (collectively, “Alcoa”),
domestic industrial consumers of the subject merchandise, filed a
motion to appear as amicus curiae, which the court granted. Plaintiffs
raise four objections to the Final Results: that Commerce (1) em-
ployed an erroneous method to allocate joint costs between magne-
sium and chlorine gas; (2) relied on outdated information when cal-
culating the chlorine gas’s net realizable value (“NRV”); (3) should
have granted a constructed export price (“CEP”) offset to normal
value when it calculated AVISMA’s antidumping duty margin; and (4)
unlawfully rejected the portions of AVISMA’s case brief containing the
Foster Affidavit. Pls. Br. 1-3. Like Plaintiffs, USM contests the
method by which Commerce allocated joint costs between magnesium
and chlorine gas. Def.-Int. Br. 1-4. USM also claims that, if the court

! Solikamsk Magnesium Works did not participate in the review.

2 According to his affidavit, George Foster has been the Paul L. and Phyllis Wattis Professor
of Management at the Graduate School of Business at Stanford University since 1988. His
academic credentials include a Bachelor of Economics (first class honors and university
medal) and Master of Economics from the University of Sydney, and a Ph.D. in Business
Administration from Stanford University. He has honorary doctorates from the University
of Ghent, Belgium, and the University of Vassa, France. He also is the author of Financial
Statement Analysis (1978 and 1986) and Cost Accounting: A Managerial Emphasis (1987,
1991, 1994, 1997, and 2000), the leading selling text in its area. Foster Aff. ] 2-3.
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affirms the Department’s allocation methodology, the Department
nevertheless erred in its adjustments to the chlorine gas’s NRV. Def.-
Int. Br. 1-4.

II1.
Jurisdiction & Standard of Review

The Court has jurisdiction over this matter pursuant to 28 U.S.C. §
1581(c). The Court grants “tremendous deference” to Commerce’s
final antidumping determinations due to the “technical” and “com-
plex” economic and accounting decisions involved, for which the De-
partment “possess far greater expertise than [the Court].” Fujitsu
Gen. Ltd. v. United States, 88 F.3d 1034, 1039 (Fed. Cir. 1996) (quo-
tation marks omitted); accord Thai Pineapple Pub. Co. v. United
States, 187 F.3d 1362, 1367 (Fed. Cir. 1999). The Court will disturb a
determination only if it is “unsupported by substantial evidence on
the record, or otherwise not in accordance with law.” 19 U.S.C. §
1516a(b)(1)(B)(@).

Substantial evidence on the record constitutes “less than a prepon-
derance, but more than a scintilla.” Novosteel SA v. United States, 25
CIT 2, 16, 128 F. Supp. 2d 720, 725 (2001) (quotation marks & citation
omitted), aff’d, 284 F.3d 1261 (Fed. Cir. 2002). It is “such relevant
evidence as a reasonable mind might accept as adequate to support a
conclusion” in light of the entire record, including “whatever fairly
detracts from the substantiality of the evidence.” A¢l. Sugar, Ltd. v.
United States, 744 F.2d 1556, 1562 (Fed. Cir. 1984) (quotation marks
omitted). This standard necessitates that the Department thoroughly
examine the record and “articulate a satisfactory explanation for its
action including a rational connection between the facts found and
the choice made.” Motor Vehicle Mfrs. Ass’n of the U.S., Inc. v. State
Farm Mut. Ins. Co., 463 U.S. 29, 43 (1983) (quotation marks omitted);
accord Bando Chem. Indus., Ltd. v. United States, 16 CIT 133, 137,
787 F. Supp. 224, 227 (1992). That the court may draw two inconsis-
tent conclusions from the evidence does not preclude Commerce’s
ruling from being supported by substantial evidence. Thai Pineapple
Pub. Co., 187 F.3d at 1365; Novosteel SA, 25 CIT at 12, 128 F. Supp.
2d at 730; see FCC v. Fox Television Stations, Inc., 129 S. Ct. 1800,
1810 (2009) (“[A] court is not to substitute its judgment for that of the
agency . . ..”) (quotation marks & internal citation omitted).

To evaluate whether a Commerce determination is in accordance
with law, the Court applies the two-step test articulated by the Su-
preme Court in Chevron U.S.A., Inc. v. Natural Resources Defense
Council. 467 U.S. 837 (1984). First, the court determines whether
Congress has spoken directly to the issue at hand. If Congress’s intent
is clear, the court and the Department must “give effect to the unam-
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biguously expressed intent of Congress.” Id. at 843. If the court finds
the relevant statute ambiguous or silent with respect to the specific
issue, it must defer to the Department’s interpretation as long as it is
reasonable. See id. This deference extends to technical methodologies
that Commerce may apply to fulfill its statutory mandate. Thai Pine-
apple Pub. Co., 187 F.3d at 1365 (“The methodologies relied upon by
Commerce in making its determinations are presumptively correct.”);
see Hynix Semiconductor, Inc. v. United States, 29 CIT 995, 1000, 391
F. Supp. 2d 1337, 1342 (2005).

Iv.

Discussion

A. Commerce’s Decision Not to Grant a CEP Offset

Plaintiffs challenge Commerce’s decision not to grant a CEP offset
to normal value in the Final Results as “inconsistent with the statute
and the facts on the record.” Pls. Br. 2.

1. CEP Offsets

In antidumping actions, the duty imposed is the difference between
the price charged for the subject merchandise in its home market, the
“normal value,” and the price charged in the United States. Micron
Tech., Inc. v. United States, 243 F.3d 1301, 1303 (Fed. Cir. 2001). In
cases such as this one, where a foreign producer sells to an affiliated
purchaser in the United States, Commerce calculates the U.S. price
using a surrogate value, the CEP. 19 U.S.C. § 1677a(b). To ensure a
fair comparison, the Department may adjust the normal value and
CEP to place them “at a specific, ‘common’ point in the chain of
commerce,” i.e., at the same level of trade. Micron Tech., Inc., 243 F.3d
at 1303 (quotation marks omitted); see 19 U.S.C. § 1677b(a)(1)(B)().

If Commerce finds that the normal value and CEP differ partially or
wholly due to a level-of-trade difference which “(i) involves the per-
formance of different selling activities; and (ii) is demonstrated to
affect price comparability, based on a pattern of consistent price
differences between sales at different levels of trade in the country in
which normal value is determined,” the Department will modify the
normal value to compensate. § 1677b(a)(7)(A); accord 19 C.F.R. §
351.412(a)—(b). The party seeking such a level-of-trade adjustment
must demonstrate that one is warranted. Fujitsu Gen. Litd., 88 F.3d at
1045-46; Corus Staal BV v. United States, 27 CIT 388, 406, 259 F.
Supp. 2d 1253, 1270 (2003), aff’d, 395 F.3d 1343 (Fed. Cir. 2005); see
19 C.F.R. § 351.401(b)(1).

In some cases, the normal value is at a higher level of trade than
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the CEP, i.e., the level of trade in the home market is more advanced
than in the U.S. market, but data allowing the Department to deter-
mine how much to adjust the normal value are unavailable. In these
circumstances, the Department grants a CEP offset and reduces the
normal value by “the amount of indirect selling expenses incurred in
the country in which normal value is determined on sales of the
foreign like product but not more than the amount of such expenses
for which a deduction is made under [§ 1677a(d)(1)(D)].” §
1677b(a)(7)(B); accord Micron Tech., Inc., 243 F.3d at 1305; §
351.412(£)(1)—(2).

2. Plaintiffs’ Contentions & Analysis

Plaintiffs insist that, when compared to AVISMA’s sales of subject
merchandise in the U.S. market, its sales in the Russian market
experience “more marketing functions,” Pls. Br. 8, and are made at a
more advanced level of trade, Pls. Br. 29, and that the overlap in
selling activities between the two markets is “not significant.” Pls. Br.
8. Furthermore, Plaintiffs assert that there exists no similar level of
trade in the home market against which to compare the U.S. market
sales and that, consequently, the Department cannot calculate a
level-of-trade adjustment to compensate for these differences. Pls. Br.
29. Specifically, they note that Tirus conducts nearly all of the subject
merchandise selling functions with respect to end-customers in the
U.S. market, leaving AVISMA with only the costs of order processing
and freight and delivery charges. Pls. Br. 29-30. By contrast,
AVISMA performs all of the more elaborate end-customer selling
functions in the Russian market. Pls. Br. 29-30. To further buttress
its argument for a CEP offset, AVISMA also notes that it has only one
customer for its U.S. sales, Tirus, and made [[ ]] routine ocean freight
shipments exclusively of the same product to Tirus during the period
of review. Pls. Br. 31. Meanwhile, AVISMA conducted [[ ]] individual
transactions with [[ ]] customers in the Russian market, which were
composed of wildly varying sizes® and numerous different products.
Pls. Br. 32. Plaintiffs thus aver that “it is axiomatic” that AVISMA
incurs significantly greater selling expenses in its home market than
in the U.S. Pls. Br. 32. Accordingly, they believe that Commerce
should grant them a CEP offset.

Plaintiffs have not met the burden of proof to receive a CEP offset.
They provided Commerce with a document entitled “AVISMA — Sell-
ing Functions Chart,” which purports to list the “Selling Activity /
Function” differences between AVISMA’s home market sales to end
users, its sales to Tirus in the U.S., and Tirus’s sales to U.S. custom-

3 AVISMA’s home market transactions varied from [[ 1] to [[ ]] metric tons. Pls. Br. 32.
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ers. Pls. Br. App. Tab 1 Ex. 6. The different levels of activity are
described as “NO,” “L,” “M,” “H,” or variations thereof. Although it
appears comprehensive, the chart nowhere indicates the measure by
which Plaintiffs made their evaluations. The chart could refer to the
frequency, intensity, cost, or aggregate volume of sales activity; it is
impossible to discern. In other words, the chart does not illuminate to
what degree, if any, the disparity between the normal value and CEP
results from differing levels of trade. Likewise, the data on the num-
ber of shipments made to the U.S. provide no insight when compared
to the number of transactions made in Russia. A shipment could
contain any number of transactions or a single transaction with any
number of shipments. Finally, the different number of customers for
AVISMA’s home market and U.S. sales could lead to significantly
different sales activities, but Plaintiffs have not buttressed this as-
sertion with facts. Commerce cannot base its decisions on conclusory
statements alone. See NSK Corp. v. United States, Slip Op. 09-91,
2009 Ct. Int’l. Trade LEXIS 98, at *28 (Aug. 31, 2009). Despite their
claims to the contrary, Plaintiffs have not provided the Department
with the quantifiable data, or even logically sound reasoning, that
would allow Commerce to grant a CEP offset. Commerce’s decision
not to grant the offset is therefore affirmed.

B. The Foster Affidavit

The Foster Affidavit presents George Foster’s opinion on how the
Department should use data on the record to calculate the NRV of
raw magnesium and chlorine gas in AVISMA’s production process.
Plaintiffs first contend that the Department acted unlawfully when it
rejected the affidavit’s inclusion in their case brief on the grounds
that the affidavit constitutes untimely submitted new factual infor-
mation pursuant to 19 C.F.R. § 351.301(b)(2).% According to Plaintiffs,
the affidavit “interprets the facts [on the record], rather than substi-
tutes or adds facts,” Pls. Br. 34, and “corroborates claims and data”
previously submitted. Pls. Br. 36. It therefore falls outside the regu-
lation’s purview because it does not constitute new factual informa-
tion. Pls. Br. 36. Plaintiffs also argue that 19 C.F.R. § 351.309(c)(2)
requires that the Department take the Foster Affidavit into consid-
eration.? Pls. Br. 34. They bolster this assertion with their insistence
that the Department’s NRV calculation method for magnesium and
chlorine gas, which the Foster Affidavit critiques, first appeared in

4 The deadline for submissions of factual information to the Department for an adminis-
trative review is 140 days after the last day of the anniversary month. § 351.301(b)(2).

5 The regulation states, in relevant part, that “case brief[s] must present all arguments that
continue in the submitter’s view to be relevant to [Commerce]’s final determination or final
results.” § 351.309(c)(2).
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the Preliminary Results. Pls. Br. 34—35. According to Plaintiffs, even
if the affidavit presents new factual information, without its admis-
sion, they will not receive a fair opportunity to contest the Prelimi-
nary Results. Finally, Plaintiffs liken the contents of the Foster Affi-
davit to witness testimony and “additional written argument”
allowed at hearings pursuant to 19 C.F.R. § 351.310(d)(2) — hearings
that occur after publication of the preliminary results and well after
the submission deadline in § 351.301(b)(2). Pls. Br. 39.

While Plaintiffs’ ultimate conclusion in this instance may be cor-
rect, their reasoning is not. Long-established principles of adminis-
trative law imbue agencies with ample discretion to craft their own
rules and procedures, including “the authority to establish and en-
force time limits concerning the submission of written information
and data.” Coalition for the Pres. of Am. Brake Drum & Rotor After-
mkt. Mfrs. v. United States, 23 CIT 88, 94-95, 44 F. Supp. 2d 229, 237
(1999) (citing Vt. Yankee Nuclear Power Corp. v. Natural Res. Def.
Council, Inc., 435 U.S. 519, 544-45 (1978)) (“Am. Brake Drum”). With
respect to Commerce’s handling of antidumping matters in general
and § 351.301 specifically, the Court has upheld Commerce’s policy of
establishing time limits for the submission of factual information,
because “Commerce clearly cannot complete its work unless it is able
at some point to ‘freeze’ the record and make calculations and findings
based on that fixed and certain body of information.” Id. at 97, 44 F.
Supp. 2d at 239 (quotation marks omitted).® As already noted, §
351.301(b)(2) sets the deadline for the submission of new factual
information to Commerce for the final results in administrative re-
views 140 days after the last day of the anniversary month of the
order under review, in this case on September 17, 2007. See Def. Br.
35. Plaintiffs first attempted to submit the Foster Affidavit on June
12, 2008, well after the deadline. See Pls. Br. App. Tab 8 at 1.

Plaintiffs’ hope to circumvent this deadline by characterizing the
Foster Affidavit as opinion and commentary, rather than new factual
information, fails. “[F]actual information” for the purposes of anti-
dumping proceedings includes: “(i) Initial and supplemental ques-
tionnaire responses; (ii) Data or statements of fact in support of
allegations; (iii) Other data or statements of facts; and (iv) Documen-
tary evidence.” § 351.102(b)(21). The Court has held that expert
opinion analyzing reported information “clearly assumes the weight
of evidence” and, as such, amounts to “[d]ata or statements of fact in
support of allegations,” i.e., factual information. Am. Brake Drum, 23
CIT at 98-99 & n.19, 44 F. Supp. 2d at 24041 & n.19 (“An expert

8 The regulation at issue in Am. Brake Drum, 19 C.F.R. § 353.31, now is codified at §
351.301.
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witness’ testimony . . . is evidence, even though its purpose is to help
the fact finder understand the direct evidence presented.” (brackets,
quotation marks & citation omitted)). The Foster Affidavit, which
explicitly aims to guide Commerce in its assessment of data already
on the record unambiguously falls into this category. See Foster Aff.
1. The court, therefore, typically would affirm the Department’s de-
cision to exclude the affidavit. See, e.g., Am. Brake Drum, 23 CIT at
98, 44 F. Supp. 2d at 240; Asociacion Colombiana de Exportadores de
Flores v. United States, 13 CIT 13, 24-25, 704 F. Supp. 1114, 1124
(1989), aff’d, 901 F.2d 1089 (Fed. Cir. 1990).

However, the circumstances before the court are not typical. As the
Department admits in the Final Results and in its brief, how to
calculate the NRV of the chlorine gas in this case is an issue of first
impression for the agency. Def.-Int. Br. App. Tab 20 (“I&D Memo”) at
15 (“We have not had a joint-product scenario where one of the joint
products was used as a catalyst to facilitate a second joint-product
scenario.”); Def. Br. 6-7. Confronted with this blank slate, Commerce
turned to seminal accounting texts, including one co-authored by
George Foster, for guidance. See I&D Memo at 15 n.5; Def. Br. 15-16,
17, 20. Although the Department has wide latitude to develop proce-
dures to accommodate the shifting economic landscape in which it
operates, the court cannot ignore that a leading accounting expert —
one to whom Commerce frequently turns for guidance” — has deemed
the accounting method used in the Final Results “clearly inappropri-
ate” and stated that the results from this method “cannot be correct.”
Foster Aff. ] 5.5, 6.3. In this situation, especially where the Depart-
ment may establish methodological precedent for future similar in-
vestigations, the court’s role in striking a balance between the need
for agency finality and the mandate for accuracy in antidumping
determinations becomes paramount. Timken U.S. Corp. v. United

" See, e.g., Notice of Final Determination of Sales at Less Than Fair Value and Affirmative
Final Determination of Critical Circumstances: Certain Orange Juice from Brazil, 71 Fed.
Reg. 2183 (Dep’t Commerce Jan. 13, 2006); Notice of Final Determination of Sales at Less
Than Fair Value: Live Swine From Canada, 70 Fed. Reg. 12,181 (Dep’t Commerce Mar. 11,
2005); Notice of Final Determination of Sales at Less Than Fair Value: Structural Steel
Beams From South Africa, 67 Fed. Reg. 35,485 (Dep’t Commerce May 20, 2002); Notice of
Final Determination of Sales at Less Than Fair Value: Certain Softwood Lumber Products
From Canada, 67 Fed. Reg. 15,539 (Dep’t Commerce Apr. 2, 2002); Notice of Final Deter-
mination of Sales at Less Than Fair Value: Pure Magnesium from Israel, 66 Fed. Reg.
49,349 (Dep’t Commerce Sept. 27, 2001); Elemental Sulphur From Canada; Final Results of
Antidumping Finding Administrative Review, 61 Fed. Reg. 8239 (Dep’t Commerce Mar. 4,
1996); Final Determination of Sales at Less Than Fair Value: Canned Pineapple Fruit From
Thailand, 60 Fed. Reg. 29,553 (Dep’'t Commerce June 5, 1995).
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States, 434 F.3d 1345, 1353 (Fed. Cir. 2006); see Mittal Steel USA, Inc.
v. United States, Slip. Op. 07-117, 2007 WL 2701369, at *2 (CIT Aug.
1, 2007) (noting Commerce’s “duty to calculate antidumping rates as
accurately as possible”); Helmerich & Payne v. United States, 22 CIT
928, 938, 24 F. Supp. 2d 304, 313 (1998) (“[Flair and accurate deter-
minations are fundamental to the proper administration of our dump-
ing laws.”) (citation omitted); Bowe-Passat v. United States, 17 CIT
335, 341 (1993) (not reported in F. Supp.) (same) (citing NSK, Ltd. v.
United States, 16 CIT 745, 748, 798 F. Supp. 721, 724 (1992); Indus-
trial Quimica del Nalon, S.A. v. United States, 13 CIT 1055, 1060, 729
F. Supp. 103, 108 (1989)); H.R. Rep. No. 98-725, at 43 (1984) (“The
Committee . . . believes it essential [for] the proper enforcement of the
laws that information used in determining . . . the actual amount of
any . . . antidumping duty to be assessed under outstanding orders
[be] accurate to the extent possible.”); see also Koyo Seiko Co. v.
United States, 14 CIT 680, 683, 746 F. Supp. 1108, 1111 (1990) (“[J]u-
dicial authority supports granting a request for remand if it fosters
and promotes fundamental fairness.”) (quotation marks & citation
omitted). Consequently, the court finds that to ensure the intent of
the antidumping laws is upheld, the Department should take into
account the Foster Affidavit when considering the best methodology
for calculating the NRV for the chlorine gas. See NEC Home Elecs.,
Ltd. v. United States, 54 F.3d 736, 743—-44 (Fed. Cir. 1995) (ordering
Commerce to reopen record to include and consider expert affidavit
submitted after publication of preliminary determination and re-
manding determination); see also Jinfu Trading Co. v. United States,
Slip. Op. 07-95, 2007 Ct. Int’l Trade LEXIS 106, at ¥*28-29 (June 13,
2007) (ordering reopening of administrative record so party may add
pertinent information). The court takes no position on the merits of
the issue.

V.

Conclusion

For the foregoing reasons, it is ORDERED that Plaintiffs’ Motion
for Judgment Upon the Agency Record is GRANTED in part and
DENIED in part, that the court reserves the parties’ remaining
arguments for future determination, and that the case is RE-
MANDED to Commerce for further proceedings. Specifically, it is

ORDERED that Commerce’s decision not to grant a constructed
price export offset is affirmed; it is further

ORDERED that Commerce admit the Foster Affidavit into the
record and fully consider its arguments upon remand; and it is fur-
ther
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ORDERED that Commerce shall have until January 29, 2010, to
file its remand results with the Court. Plaintiffs and Defendant-
Intervenor shall file supplemental responses, if any, with the Court
no later than March 1, 2010. In view of this opinion, the previously
scheduled oral argument of November 18, 2009 is hereby adjourned.
Dated: October 20, 2009

New York, New York
/s/ Judith M. Barzilay
Jupite M. BARziLay, JUDGE

e
Slip Op. 09-121
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Steptoe & Johnson LLP (Herbert C. Shelley, Alice A. Kipel, and Susan R. Gihring)
for plaintiffs.

Tony West, Assistant Attorney General, Jeanne E. Davidson, Director, Patricia M.
McCarthy, Assistant Director, Commercial Litigation Branch, Civil Division, United
States Department of Justice (Claudia Burke and David D’Alessandris); Sapna
Sharma, Mykhaylo A. Gryzlov, Deborah R. King, and Jonathan Zielinkski, Office of the
Chief Counsel for Import Administration, United States Department of Commerce, of
counsel, for defendant.

Stewart and Stewart (Geert M. De Prest, Terence P. Stewart, William A. Fennell, and
Lane S. Hurewitz) for defendant-intervenor.

OPINION
Stanceu, Judge:

I
Introduction

Plaintiffs SKF USA Inc., SKF France S.A., SKF Aerospace France
S.A.S., SKF GmbH, and SKF Industrie S.p.A. (collectively, “SKF” or
“plaintiffs”) contest a final determination that the International
Trade Administration, United States Department of Commerce
(“Commerce” or the “Department”) issued in administrative reviews
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of antidumping duty orders on ball bearings and parts thereof from
France, Germany, Italy, Japan, Singapore, and the United Kingdom
(the “Final Results”). In support of their first claim, plaintiffs raise
various objections to Commerce’s use of actual cost of production
(“COP”) data, rather than SKF’s acquisition cost, to determine the
constructed value (“CV”) of subject merchandise that SKF purchased
from an unrelated manufacturer of ball bearings and exported to the
United States. Second, plaintiffs challenge Commerce’s use in the
review of “zeroing” methodology, under which Commerce, when cal-
culating a weighted-average dumping margin, deems sales of subject
merchandise made in the United States at prices above normal value
to have individual dumping margins of zero rather than negative
margins. In a third claim, plaintiffs challenge the Department’s de-
cision to issue duty assessment and liquidation instructions to United
States Customs and Border Protection (“Customs” or “CBP”) fifteen
days after the publication of the final results of the administrative
reviews, arguing that the antidumping statute requires Commerce to
wait at least thirty days before issuing such instructions.

The court affirms the Department’s use of the COP data and its use
of the zeroing methodology. The court concludes that Commerce’s
policy, rule, or practice of issuing liquidation instructions fifteen days
after publication of the final results of an administrative review,
which it stated in the Federal Register notice announcing the Final
Results and in Federal Register notices pertaining to other reviews of
antidumping duty orders, was not in accordance with law. The court
grants appropriate declaratory relief on plaintiffs’ third claim. The
court cannot conclude from the administrative record that the De-
partment based its fifteen-day policy, rule, or practice on a consider-
ation of the relevant factors.

II.
Background

Commerce, pursuant to 19 U.S.C. § 1675(a) (2006), issued the
contested determination in its seventeenth administrative reviews of
antidumping duty orders on ball bearings and parts thereof from
France, Germany, Italy, Japan, Singapore, and the United Kingdom
for the period May 1, 2005 through April 30, 2006 (the “period of
review”). Ball Bearings and Parts Thereof from France, Germany,
Italy, Japan, Singapore, and the United Kingdom: Final Results of
Antidumping Duty Admin. Reviews and Rescission of Review in Part,
72 Fed. Reg. 58,053 (Oct. 12, 2007) (“Final Results”). Plaintiffs ini-
tially advanced four claims, among which was a claim challenging the
“model-matching” methodology that Commerce applied during the
reviews. Compl. ] 13-17. At oral argument, upon plaintiffs’ motion
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and in the absence of any objection by the opposing parties, the court
allowed plaintiffs to withdraw this claim. Tr. 3—4, Dec. 3, 2008. The
court therefore adjudicates plaintiffs’ three remaining claims.
Before the court is plaintiffs’ motion under USCIT Rule 56.2 for
judgment upon the agency record, in which plaintiffs seek a remand
directing Commerce to redetermine plaintiffs’ weighted-average
dumping margin without using COP data from the unaffiliated ball
bearing supplier and without zeroing negative antidumping margins.
In support of their first claim, plaintiffs argue that Commerce erred
both in requiring SKF to request and obtain COP data from the
unaffiliated supplier and in using the COP data submitted, instead of
the cost SKF incurred in acquiring the unaffiliated supplier’s mer-
chandise, to calculate the constructed value of that merchandise. See
Brief In Supp. of SKF’s Rule 56.2 Mot. for J. upon the Agency R. 10-18
(“Pls.” Br.”). SKF points out that during the original investigation and
sixteen subsequent periods of reviews of ball bearing antidumping
duty orders, Commerce used acquisition cost in determining the con-
structed value of subject bearings that SKF sold but had obtained
from another manufacturer. Pls.’ Br. 3. During the fifteenth admin-
istrative reviews (2003—2004), Commerce announced that, when ap-
propriate in future reviews, it would request all respondents who
bought and resold bearings from unaffiliated producers to provide
COP data obtained from the unaffiliated producers. See id. at 4,
Attach. 13, at 4-6 (Mem. from Director, Office 5, AD/CVD Enforce-
ment to Acting Deputy Assistant Sec’y for Imp. Admin. 46 (May 6,
2005)). After reviewing the respondents’ submissions in the seven-
teenth reviews, Commerce deemed it appropriate to use the unaffili-
ated supplier’s actual production costs as the basis for calculating the
COP and CV where such data would have a significant impact on
margin calculations and where no comparison-market sale of the
foreign like product is available for margin-calculation purposes in
reseller transactions. Issues and Decision Mem. for the Antidumping
Duty Admin. Reviews of Ball Bearings and Parts Thereof from
France, Germany, Italy, Japan, Singapore, and the United Kingdom
for the Period of Review May 1, 2005, through April 30, 2006, at 47
(Oct. 1, 2007) (“Decision Mem.”). Based upon information submitted
by plaintiffs, Commerce then determined that “[w]ith respect to SKF
Germany [i.e., SKF GmbH], which produced and purchased ball bear-
ings, a substantial portion of its U.S. sales and some of its home
market sales were sales of merchandise produced by unaffiliated
suppliers.” Pls.” Br., Attach. 3, at 4 (Mem. from Program Manager,
AD/CVD Enforcement, to Director, Office 5, AD/CVD Enforcement 4
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(Sept. 7, 2006) (“Unaffiliated Suppliers Mem.”)). For this reason, the
Department required SKF Germany “to report actual COP and CV
data from the unaffiliated supplier which was the largest supplier,
measured by the value of SKF Germany’s U.S. sales” for the
2005-2006 period of review. Id. Departing from its previous method-
ology, which used acquisition cost, Commerce concluded that “[i]f
acquisition costs do not capture all of the actual costs of the manu-
facturer supplying the bearings to the reseller, they are not an ap-
propriate basis for the calculation of CV” and “the use of such acqui-
sition costs would distort the reseller’s dumping margin due to the
missing elements of cost.” Decision Mem. 48. Following issuance of
the Department’s preliminary results, SKF objected to Commerce’s
departure from its previous methodology. Id. at 41-46. The Depart-
ment acknowledged SKF’s objections but calculated constructed
value based on the unaffiliated supplier’s COP data rather than
SKF’s acquisition costs. Id. at 47-49; see Final Results, 72 Fed. Reg.
at 58,054-55.

Plaintiffs’ second claim is that Commerce acted contrary to the
plain language of the statute, and construed the statute contrary to
U.S. international obligations, in calculating SKF’s weighted-average
dumping margin by assigning dumping margins of zero to plaintiffs’
individual sales made in the United States at prices above normal
value. See Pls.” Br. 26-39; Decision Mem. 8-10. SKF contested the
application of the zeroing methodology during the administrative
reviews, submitting briefing on the issue in response to the Depart-
ment’s preliminary results. Decision Mem. 5-7. Rejecting SKF’s po-
sition, Commerce decided to continue to rely on its zeroing method-
ology in preparing the Final Results. Id. at 8-10; Final Results, 72
Fed. Reg. at 58,054-55.

Plaintiffs’ third claim challenges the Department’s decision to issue
liquidation instructions to Customs fifteen days after the publication
of the Final Results. Pls.” Br. 2. In the notice setting forth the Final
Results, published on October 12, 2007, Commerce stated that “[w]e
intend to issue appropriate assessment instructions directly to CBP
15 days after publication of these final results of reviews.” Final
Results, 72 Fed. Reg. at 53,054. In stating that Commerce would issue
the instructions “15 days after publication,” the Federal Register
notice appeared to depart from the procedure Commerce had an-
nounced in a 2002 policy statement, in which policy statement Com-
merce announced that it would issue liquidation instructions to Cus-
toms, pursuant to administrative reviews conducted under 19 U.S.C.
§ 1675(a)(1) and (a)(2), “within 15 days of publication of the final
results of review in the Federal Register or any amendments
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thereto.”* Announcement Concerning Issuance of Liquidation Instruc-
tions Reflecting Results of Admin. Reviews, Aug. 9, 2002,
http://ia.ita.doc.gov/download/liquidation-announcement.html  (up-
dated Aug. 14, 2002) (last visited October 27, 2009) (“Announce-
ment”); see Pls.” Br., Attach. 11.

In commencing this action on October 23, 2007, eleven days after
publication of the Final Results, plaintiffs moved for a preliminary
injunction to prohibit Customs from liquidating entries of subject
merchandise produced by or on behalf of plaintiffs that were made
during the period of review. SKF’s Consent Mot. for a Prelim. Inj. to
Enjoin Liquidation of Entries. The court granted plaintiffs’ motion for
preliminary injunction two days later, to which defendant had con-
sented. Order 1, Oct. 25, 2007. Under the preliminary injunction
order, the liquidation of entries of plaintiffs’ merchandise will remain
enjoined during the pendency of this litigation, including all remands
and appeals. Id.

II1.
Discussion

The court exercises subject matter jurisdiction under 28 U.S.C. §
1581(c) (2006) in adjudicating plaintiffs’ claim challenging the De-
partment’s use of the unaffiliated supplier’s cost of production data to
determine constructed value and their claim challenging the Depart-
ment’s reliance on zeroing methodology to determine plaintiffs’
weighted-average dumping margin. 28 U.S.C. § 1581(c). According to
28 U.S.C. § 1581(c), the court has jurisdiction to review actions com-
menced under 19 U.S.C. § 1516a (2006), including an action contest-
ing a final determination in an administrative review issued under 19
U.S.C. § 1675(a). See id. In adjudicating each of these two claims, the
court will hold unlawful a determination, finding, or conclusion found
to be unsupported by substantial evidence on the record or otherwise
not in accordance with law. See 19 U.S.C. § 1516a(b)(1)(B)1).

! In its entirety, the 2002 announcement provided as follows:

The Department of Commerce announces that, effective immediately, it intends to
issue liquidation instructions pursuant to administrative reviews conducted under
section 751 of the Tariff Act of 1930, as amended [19 U.S.C. § 1675], to the U.S.
Customs Service within 15 days of publication of the final results of review in the
Federal Register or any amendments thereto. This announcement applies to reviews
conducted under sections 751(a)(1) and (2) of the Tariff Act.

If you have any questions, please contact the staff member identified in the notice of
final results of review published in the Federal Register.

Announcement Concerning Issuance of Liquidation Instructions Reflecting Results of Ad-
min. Reviews, Aug. 9, 2002, http://ia.ita.doc.gov/download/liquidation-announcement.html
(updated Aug. 14, 2002) (last visited Oct. 27, 2009); see Br. in Supp. of SKF’s Rule 56.2 Mot.
for J. upon the Agency R. (“Pls.” Br.”), Attach. 11.
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The court exercises subject matter jurisdiction under 28 U.S.C. §
1581@) over plaintiffs’ claim challenging the Department’s decision to
issue liquidation instructions to implement the Final Results fifteen
days after publication of the Federal Register notice. See 28 U.S.C. §
1581(3); SKF USA Inc. v. United States, 31 CIT __, Slip Op. 07-43, at
7-8 (Mar. 23, 2007) (“SKF I”) (citing Shinyei Corp. of Am. v. United
States, 355 F.3d 1297, 1304-05 (Fed. Cir. 2004), and Consol. Bearings
Co. v. United States, 348 F.3d 997, 1002-03 (Fed. Cir. 2003)).? The
court reviews the fifteen-day policy as provided in 5 U.S.C. § 706
(2006). 28 U.S.C. § 2640(e) (2006). Under 5 U.S.C. § 706, the court
must “hold unlawful and set aside agency action . . . found to be . . .
arbitrary, capricious, an abuse of discretion, or otherwise not in ac-
cordance with law.” 5 U.S.C. § 706(2)(A).

A. Commerce’s Use of the Unaffiliated Supplier’s Data on Cost of
Production Was Lawful

Plaintiffs make several arguments in support of their first claim,
which is that “Commerce acted contrary to law and without substan-
tial evidentiary support by requesting and utilizing unaffiliated sup-
plier cost of production data” in calculating constructed value for the
subject bearings that SKF obtained from an unaffiliated supplier and
exported to the United States in the seventeenth reviews. Pls.” Br. 1.
SKF does not contest the decision by Commerce to determine normal
value according to the constructed value method for the sales at issue
but instead argues that Commerce was required by law, on the par-
ticular record before it, to use SKF’s cost of acquiring the subject
merchandise from its unaffiliated supplier when determining con-
structed value in general, and COP in particular, according to 19
U.S.C. § 1677b(e) (2006).

Plaintiffs argue, first, that it was unlawful for Commerce to depart
from the methodology used in the sixteen prior sets of reviews, which
determined COP and normal value based on acquisition cost, without
providing “compelling reasons” for doing so. Pls.” Br. 11. According to
SKF, Commerce did not meet that burden. Id. In making this argu-
ment, SKF misstates the burden that an agency must meet to justify
a change in its established practice. Commerce was under no obliga-

2 The court held in SKF USA Inc. v. United States that jurisdiction over a claim challenging
the previous fifteen-day policy does not fall under 28 U.S.C. § 1581(c), explaining that “[t]he
language in the Federal Register notice to which plaintiffs direct the court’s attention is a
statement of a present intention on the part of Commerce to take, within fifteen days of the
publication of the Final Results, the future action of instructing Customs to liquidate, in
accordance with the Final Results, the affected entries.” SKF USA Inc. v. United States, 31
CIT __, Slip Op. 0743, at 7 (Mar. 23, 2007) (“SKF I”).

p—)
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tion to set forth “compelling reasons” and was free to change its
methodology provided it stated its rationale for doing so and provided
the stated rationale is reasonable. See Koyo Seiko Co. v. United
States, 36 F.3d 1565, 1575 (Fed. Cir. 1994). Commerce grounded its
decision to change its methodology in its reasoning that “if acquisition
costs do not capture all of the actual costs of the manufacturer sup-
plying the bearings to the reseller, they are not an appropriate basis
for the calculation of CV” and that “the use of such acquisition costs
would distort the reseller’s dumping margin due to the missing ele-
ments of cost.” Decision Mem. 48. Although it may have been entirely
reasonable for Commerce to presume that SKF’s acquisition cost
included the full cost of production as well as reasonable amounts
representing profit and general expenses, nothing in the statute re-
quired Commerce to rely on such a presumption in determining
constructed value on the record before it. To the contrary, the statute
expressly includes in the constructed value calculation “the cost of
materials and fabrication or other processing of any kind” used in
producing the subject merchandise. 19 U.S.C. § 1677b(e)(1). Where
acquisition cost is used in the normal value calculation, the cost of
production is not determined separately from the elements of profit
and general expenses. Under the plain meaning of § 1677b(e)(1),
Commerce has authority to examine the actual cost of production.
Therefore, in this case Commerce did not act unreasonably in choos-
ing not to follow its previous practice and instead deciding to examine
data on the actual cost incurred in producing the subject merchandise
where, as here, record data existed that made it feasible for Com-
merce to do so.

Plaintiffs also argue that according to 19 U.S.C. § 1677b(f)(2) and
(H)(3), “Commerce may disregard costs, including acquisition costs,
provided by a respondent only between affiliated persons when such
transactions were not at arm’s length or otherwise did not reflect
market value for the good or major input purchased.” Pls.” Br. 12. The
two statutory provisions plaintiffs cite in support of this argument
address the question of when transactions between affiliated persons
may be disregarded and thus do not bear on the issue under consid-
eration. Neither of these provisions required the Department to use
the acquisition cost, as opposed to data on the actual production cost,
in determining constructed value simply because the acquisition cost
was based on prices negotiated between unaffiliated persons.

Plaintiffs also cite various other provisions within § 1677b to sup-
port an argument that Commerce was required to use the acquisition
cost data because these were data of the exporter under examination,
whereas the COP data were data of a producer that was not a party
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to the reviews. Pls.” Br. 13—14. None of the provisions relied upon by
SKF addresses the narrow question of whether Commerce could use
the data of a non-party to the proceeding in determining cost of
production for purposes of § 1677b(e)(1), under which, in contrast to
various other provisions in the section, Commerce is not limited to the
use of information provided by the party under examination or the
use of information provided by other parties to the proceeding. The
statute provides as a general rule that for purposes of § 1677b(e),
“[c]osts shall normally be calculated based on the records of the
exporter or producer of the merchandise . . .” 19 U.S.C. §
1677b(H)(1)(A). In 19 U.S.C. § 1677(28), Congress defined the term
“exporter or producer” generally to mean “the exporter of the subject
merchandise, the producer of the subject merchandise, or both where
appropriate.” 19 U.S.C. § 1677(28). The same provision also states
that

[flor purposes of Section 1677b of this title, the term “exporter or
producer” includes both the exporter of subject merchandise and
the producer of the same subject merchandise to the extent
necessary to accurately calculate the total amount of incurred
and realized for costs, expenses, and profits in connection with
the sale of that merchandise.

Id. Further, the Statement of Administrative Action accompanying
the Uruguay Round Agreements Act (“SAA”) clarifies that “the pur-
pose of [19 U.S.C. § 1677(28)], which is consistent with current Com-
merce practice, is to clarify that where different firms perform the
production and selling functions, Commerce may include the costs,
expenses, and profits of each firm in calculating cost of production
and constructed value.” Statement of Administrative Action, H.R.
Doc. No. 103-465, vol. 1, at 835 (1994). Nothing in the statute limits
Commerce’s inquiry only to the COP records of a party to the pro-
ceeding.

Plaintiffs contend that Commerce’s decision not to use acquisition
cost was unsupported by substantial evidence, and therefore unlaw-
ful, because “Commerce made no actual finding that SKF GmbH’s
acquisition costs did ‘not capture all of the actual costs of the manu-
facturer.” Pls.’ Br. 12 (quoting Decision Mem. 48). This argument, too,
is unconvincing. The statute, in 19 U.S.C. § 1677b(e)(1), directs Com-
merce to include in constructed value the “cost” of producing the
subject merchandise. Only a strained reading of the provision could
support the conclusion that Commerce is permitted to use the actual
cost of production only if it first makes a finding that the cost an
exporter incurs in acquiring subject merchandise from the
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producer—a cost of which the statute makes no specific
mention—does not fully capture the actual cost.®> SKF’s argument
imputes to Congress an intent not evident in the plain meaning or
purpose of § 1677b(e)(1) or any related provision of the statute.
Finally, plaintiffs allege that “Commerce’s requirement that re-
spondents obtain and submit cost data from unaffiliated suppliers,
and its subsequent determination to utilize those cost data, runs
afoul of due process” and “curtails SKF’s ability to meaningfully
participate in the review.” Pls.’ Br. 16. In putting forth their due
process argument, plaintiffs do not make out a claim that the statute
itself, either on its face or as applied to them, violated the Fifth
Amendment to the United States Constitution. The court construes
their due process argument to be that Commerce acted unfairly, and
without necessary transparency, in using and relying upon cost data
that SKF could not examine and verify for accuracy. See id. at 16—18.
In support of their due process claim, plaintiffs cite Gulf States Tube
Division Of Quantex Corp. v. United States, 21 CIT 1013, 1039, 981 F.
Supp. 630, 652 (1997), Hyundai Electronics Industries Co. v. United
States, 28 CIT 517, 342 F. Supp. 2d 1141 (2004), and Mittal Steel
Galati S.A. v. United States, 31 CIT __, 502 F.Supp. 2d 1295 (2007).
The premise of plaintiffs’ due process argument is misguided. Un-
der the administrative protective order (“APO”) procedures, SKF’s
counsel had the opportunity to review and object to Commerce’s use
of the proprietary COP data of the unaffiliated supplier (and in fact
did so object). See Decision Mem. 48. Plaintiffs do not cite to an
established principle or precedent under which the court must con-
clude that this opportunity was insufficient from the standpoint of
procedural fairness. Commerce routinely follows APO procedures in
numerous contexts that arise in administering the antidumping laws
because such procedures are necessary to ensure protection of pro-
prietary information submitted by interested parties and the willing-
ness of these parties to submit such information. SKF does not pro-
vide a reason why the court necessarily must conclude that
Commerce’s use of the APO procedures in this particular instance
prejudiced SKF to such an extent as to constitute a denial of proce-
dural fairness such that the court, on remand, must prohibit Com-
merce from using these data. Plaintiffs’ citation to decisions of the
court does not overcome the flaw in the due process argument ad-

8 Commerce could reach the finding SKF argues was required only by examining the
producer’s actual data on the cost of production. SKF argues elsewhere in its motion that
it was unlawful for Commerce even to seek to obtain these data. See Pls.” Br. 16-18.
Although SKF’s motion does not expressly so state, the court construes SKF’s motion to
make these two arguments in the alternative.
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vanced in this case. Gulf States Tube Division of Quantex Corp. v.
United States held that the foreign producer in that case was not
prejudiced by the Department’s refusal to allow it to submit new
factual material with its reply brief. 21 CIT at 1039-40, 981 F. Supp.
at 652—-653. Hyundai Electronics Industries Co. v. United States af-
firmed as procedurally sufficient Commerce’s decision to grant
respondent-plaintiffs a three-week period to review and respond to ex
parte communications. 28 CIT at 527, 342 F. Supp. 2d at 1151. Mittal
Steel Galati S.A. v. United States, which involved Commerce’s former
fifteen-day policy for issuing liquidation instructions, did not address
the due process issue plaintiffs raise. 31 CIT at __, 502 F.Supp. 2d at
1313-17.

In summary, plaintiffs’ arguments challenging the Department’s
acquiring and using the COP data are unavailing. The court, there-
fore, affirms the Department’s decision to use the COP data from
plaintiffs’ unaffiliated supplier in determining the constructed value
of the affected subject merchandise.

B. Plaintiffs’ Arguments Challenging Zeroing Conflict with Control-
ling Precedent

Plaintiffs’ challenge the Department’s use of zeroing in calculating
the weighted-average dumping margin for SKF. To calculate a
weighted-average dumping margin in an administrative review,
Commerce first must determine two values for each entry of subject
merchandise falling within the period of review: the normal value and
the export price (“EP”) (or the constructed export price (“CEP”) if the
EP cannot be determined). 19 U.S.C. § 1675(a)(2)(A)(1). Commerce
then determines a margin for each entry by taking the amount by
which the normal value exceeds the EP or CEP. 19 U.S.C. §§
1675(a)(2)(A)(11), 1677(35)(A) (2006). If normal value does not exceed
EP or CEP, Commerce, when determining a weighted-average dump-
ing margin, assigns a value of zero, not a negative value, to the entry.
Finally, Commerce aggregates these values to calculate a weighted-
average dumping margin. 19 U.S.C. § 1677(35)(B).

Plaintiffs assert that “zeroing” is neither required by the antidump-
ing statute nor consistent with the statute when considered in its
entirety. See Compl. q 20. They argue that “the plain language of the
statute demonstrates Congress’intent that Commerce use both nega-
tive and positive values.” Pls.” Br. 32. Plaintiffs insist that “Commerce
legally erred in calculating the weighted-average dumping margins,
assessment rates and deposit rates for SKF by not giving full credit to
sales made to or in the United States at prices above normal value”
and thereby unlawfully distorted the weighted-average dumping
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margins. Compl. | 19; see Pls. Br. 9 (stating that the weighted-
average margins assigned to plaintiffs of 8.99% on ball bearings from
France, 3.06% on ball bearings from Germany, and 8.83% on ball
bearings from Italy, would have been -18.79%, -33.34%, and -27.51%,
respectively, if calculated without zeroing).

Plaintiffs also argue that Commerce must interpret the antidump-
ing statute consistently with international obligations of the United
States, as set forth in decisions of the World Trade Organization’s
(“WTQO”) Dispute Settlement Body, under which zeroing has been
rejected. Compl. | 21; Pls.” Br. 26-31, 36; see Agreement on Imple-
mentation of Article VI of the General Agreement on Tariffs and
Trade 1994, Apr. 15, 1994, Marrakesh Agreement Establishing the
World Trade Organization, Annex 1A, 1868 U.N.T.S. 201 (1994) (“An-
tidumping Agreement”). Relying, at least in part, on the doctrine
originating in Murray v. The Schooner Charming Betsy, 6 U.S. (2
Cranch) 64, 118 (1804), plaintiffs argue that “the U.S. Government
should continue to comply with decisions of the Appellate Body that
find Commerce’s zeroing methodology to be directly contrary to the
requirements and provisions set forth in the controlling international
Antidumping Agreement.” Pls.” Br. 36. Plaintiffs point to statements
by the United States expressing intent to take action on the zeroing
issue. Id. at 27-29.

The court rejected similar arguments by SKF challenging Com-
merce’s zeroing methodology. See SFK USA Inc. v. United States, 33
CIT__, Slip Op. 09-32 (Apr. 17, 2009) (“SKF II”). SKF II affirmed the
Department’s use of zeroing to determine plaintiffs’ weighted-average
dumping margin in the final results of administrative reviews for the
previous period of review, May 1, 2004 though April 1, 2005. See id.
More recently, the court addressed the reasons why recent develop-
ments related to WTO decisions do not provide a basis on which the
court may depart from binding precedent of the Court of Appeals for
the Federal Circuit (“Court of Appeals”), which upheld as reasonable
the Department’s statutory interpretation that zeroing is permis-
sible. See Union Steel v. United States, 33 CIT __, Slip Op. 09-105
(Sept. 28, 2009) (relying upon Corus Staal BV v. United States, 502
F.3d 1370 (Fed. Cir. 2007), which upheld as reasonable Commerce’s
use of zeroing in an administrative review of an antidumping duty
order on hot-rolled steel, and NSK Ltd. v. United States, 510 F.3d
1375 (Fed. Cir. 2007), which rejected the argument that use of zeroing
should be held unlawful based on a decision of the WTO Dispute
Settlement Body and on statements by the United States indicating
that the United States would comply with that decision). The Court of
Appeals concluded that
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until Commerce abandons zeroing in administrative reviews
such as this one, a remand in this case would be unavailing.
Therefore, because Commerce’s zeroing practice is in accordance
with our well-established precedent, until Commerce officially
abandons the practice pursuant to the specified statutory scheme,
we affirm its continued use in this case.

Union Steel, 33 CIT at __, Slip. Op. 09-105, at 18-19 (quoting NSK,
510 F.3d at 1380) (emphasis added). For these various reasons, the
court must affirm the Department’s determination to apply zeroing in
this case.

C. Commerce’s Policy, Rule, or Practice of Issuing Liquidation Instruc-
tions Fifteen Days after Publication of the Final Results of an Admin-
istrative Review Is Contrary to Law

Plaintiffs challenge Commerce’s decision, announced in the Final
Results, to issue liquidation instructions to Customs fifteen days
after publication of the Final Results. See Final Results, 72 Fed. Reg.
at 58,054. In SKF II, the court declared that Commerce’s previous
policy of issuing liquidation instructions within fifteen days of publi-
cation violated 19 U.S.C. § 1516a(c)(2) “because that policy allows
liquidation to occur almost immediately upon publication rather than
providing a minimally reasonable time during which a party may
seek to obtain an injunction against liquidation.” SKF II, 33 CIT at
__, Slip Op. 09-32, at 27. The court reasoned that the previous policy
“induces an absurd, and unnecessary, ‘race to the courthouse’ that
impermissibly burdens the right of a prospective plaintiff to seek the
injunction that Congress contemplated in enacting § 1516a(c)(2) and
frustrates the purpose of that provision.” Id. at 24.

The threshold question presented by SKF’s third claim in this
action is whether SKF has standing to challenge the decision to issue
liquidation instructions fifteen days after publication despite having
obtained an injunction against liquidation of its entries. In SKF' I, in
an analogous circumstance, the court held that SKF had standing to
challenge Commerce’s previous policy of issuing liquidation instruc-
tions within fifteen days of publication, even though SKF did not
suffer the harm caused by liquidation of its entries prior to its ob-
taining an injunction. SKF' I, 31 CIT at __, Slip Op. 07—43, at 10-11.
The court reasoned that a claim may present an actual case or
controversy if the action originally complained of is capable of repeti-
tion, yet evading review. Id. (citations omitted); see also SKF II, 33
CIT at __, Slip Op. 09-32, at 20-22. In SKF' I and SKF' II, however,
Commerce acted according to the 2002 announcement of its original
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fifteen-day policy. As of the date of the issuance of this Opinion,
Commerce has not announced on its website that it has changed the
policy set forth in the 2002 announcement. See Announcement. There-
fore, the question that arises with respect to standing is whether
Commerce has adopted a new, generally applicable policy, rule, or
practice that will be the subject of repeated application in future
reviews. To resolve this question, the court takes judicial notice that
Commerce routinely has applied in multiple administrative reviews,
including those in which SKF was a party to the proceeding, the same
revised fifteen-day policy, rule, or practice that it applied in this case.
See, e.g., Certain Cased Pencils from the People’s Republic of China:
Am. Final Results of Antidumping Duty Admin. Review, 74 Fed. Reg.
45,177 (Sept. 1, 2009); Granular Polytetrafluoroethylene Resin From
Italy: Am. Final Results of Antidumping Duty Admin. Review, 74 Fed.
Reg. 19,931 (Apr. 30, 2009); Ball Bearings and Parts Thereof from
France, Germany, Italy, Japan and the United Kingdom: Final Re-
sults of Antidumping Duty Admin. Reviews and Rescission of Review
in Part, 73 Fed. Reg. 52,823 (Sept. 11, 2008). SKF has encountered
Commerce’s new policy, rule, or practice (“new fifteen-day policy”)
since the issuance of the Final Results and can be expected to en-
counter it again. The court concludes, therefore, that SKF has stand-
ing to challenge the new fifteen-day policy in this litigation.

The next question the court considers is whether, and to what
degree, deference should be accorded to Commerce’s new fifteen-day
policy and the application of that policy to implement the Final
Results in this case. The new fifteen-day policy was not the subject of
an agency rule making procedure that would qualify it for the level of
judicial deference contemplated by Chevron U.S.A. Inc. v. Natural
Resources Defense Council, Inc., 467 U.S. 837, 843—-44 (1984).* Nor
would the new fifteen-day policy, which was not part of the Final
Results but rather a decision addressing a subsequent matter, i.e., the
liquidation of entries to implement the Final Results, qualify for
Chevron deference under the principle set forth in Pesquera Mares
Australes Ltda. v. United States, 266 F.3d 1372, 1379-80 (Fed. Cir.
2001). See SKF' 11, 33 CIT at __, Slip Op. 09-32, at 17-18. The court,
therefore, considers Commerce’s new fifteen-day policy according to
the degree of deference contemplated by Skidmore v. Swift & Co., 323
U.S. 134, 140 (1944). See United States v. Mead Corp., 533 U.S. 218

4 As discussed infra, plaintiffs raise arguments grounded in 19 U.S.C. § 1516a and USCIT
Rule 56.2(a) but do not assert a claim that Commerce, in establishing a policy on the timing
of issuance of liquidation instructions, was required by the Administrative Procedure Act,
5U.S.C. § 553 (2006) (the “APA”), to adhere to notice-and-comment rule making procedures.
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(2001); Christensen v. Harris County, 529 U.S. 576, 587 (2000).

In challenging the new fifteen-policy as applied in these reviews,
plaintiffs argue, first, that the policy “violates a party’s statutory
rights as to judicial review” as set forth in 19 U.S.C. § 1516a(a)(2),
which plaintiffs construe to grant a party a right to wait thirty days
after publication before filing its summons and an additional thirty
days after that filing to file its complaint. Pls.” Br. 38. Second, they
argue that the policy violates USCIT Rule 56.2(a) “as to the timing for
filing motions for preliminary injunctions in cases brought under §
1516a.” Id. Third, they argue that the policy is in direct conflict with
a previous decision of the Court of International Trade. Id. at 38
(citing Tianjin Mach. Imp. & Exp. Corp. v. United States, 28 CIT
1635, 353 F. Supp. 2d 1294 (2004), aff’d mem., 146 Fed. Appx. 493
(Fed. Cir. 2005) (per curiam)).

The court rejected the first two of SKF’s arguments in SKF' II. See
SKF 11, 33 CIT at __, Slip Op. 09-32, at 18-20. As discussed in SKF'
11,19 U.S.C. § 1516a(a)(2) does not specify that Commerce must wait
thirty days after publication, or any other specific time period, before
issuing the liquidation instructions. See id. Rather, the provision
requires a party contesting the final results of an administrative
review to file a summons within thirty days of the publication of the
final results and to file a complaint within thirty days after the filing
of the summons.? See 19 U.S.C. § 1516a(a)(2). Congress conditioned
the exercise of the jurisdiction of the Court of International Trade to
review the agency determination on compliance with these two statu-
tory requirements. In § 1516a(a)(2), Congress made no mention of
injunctive relief to prevent liquidation of entries, a subject that is
addressed instead in § 1516a(c)(2), which provides in pertinent part
that

the United States Court of International Trade may enjoin the
liquidation of some or all entries of merchandise covered by a
determination of . . . the administering authority . . . upon a
request by an interested party for such relief and a proper
showing that the requested relief should be granted under the
circumstances.

19 U.S.C. § 1516a(c)(2). Thus, in establishing, in subsection (a)(2) of
§ 15164, the thirty-day summonsing period and the thirty-day period
for filing the complaint, Congress gave no indication of an intent to
affect the time period under which a party may seek an injunction

5 Subsection (a)(2)(A) of 19 U.S.C. § 1516a provides that “an interested party who is a party
to the proceeding in connection with which the matter arises may commence an action in
the United States Court of International Trade by filing a summons, and within thirty days
thereafter a complaint.” 19 U.S.C. § 1516a(a)(2)(A).
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under subsection (¢)(2). See id. As also discussed in SKF' II, USCIT
Rule 56.2(a) sets forth, as a general rule subject to an exception for
good cause shown, a maximum time of thirty days after service of the
complaint in which a party must move for the injunction. SKF II, 33
CIT at __, Slip Op. 09-32, at 19-20. The rule does not address the
question of the minimum time a party is granted to move for the
injunction or the question of how long Commerce must wait before
issuing liquidation instructions. Id. With respect to plaintiffs’ third
argument, Tianjin does not require the court to hold that Commerce’s
new fifteen-day policy is unlawful. Plaintiffs are correct that the
Court of International Trade stated in Tianjin that Commerce’s pre-
vious fifteen-day liquidation policy was not in accordance with law
because it contravened the sixty-day time frame established by 19
U.S.C. § 1516a(a)(2) for filing a summons and a complaint, but that
statement was not effectuated in the judgment entered in the case
and therefore must be considered to be dicta. See Tianjin, 28 CIT at
1650-51, 353 F. Supp. 2d at 1309-10. As a result, the decision of the
Court of Appeals affirming the judgment in Tianjin did not address
Commerce’s previous fifteen-day policy and did not establish a pre-
cedent controlling in this case.

In support of their challenge to the new fifteen-day policy, plaintiffs
also make a more general argument that the time they are allotted to
prepare and file their summons, complaint, and motion for a prelimi-
nary injunction is inadequate for their exercising their right to judi-
cial review. See Pls.” Br. 37 (stating that “SKF determined that it had
no choice but to act quickly and file its summons and complaint
simultaneously” and “was forced to file a summons, complaint and a
motion for preliminary injunction within 15 days of publication of the
Final Results”). The statute, in 19 U.S.C. § 1516a(c), does not specify
any particular time period that Commerce must allow for parties to
initiate an action and seek the injunctive relief contemplated by that
provision. See 19 U.S.C. § 1516a(c). The time period is a matter left to
Commerce to determine. The court, therefore, must consider whether
Commerce’s new policy, rule, or practice of allowing fifteen days for
this purpose is permissible under the applicable arbitrary, capricious
standard of review that applies to plaintiffs’ third claim according to
28 U.S.C. § 2640(e) and 5 U.S.C. § 706. This standard is a highly
deferential one under which the court is not to substitute its judg-
ment for that of the agency. Citizens to Preserve QOuverton Park, Inc. v.
Volpe, 401 U.S. 402, 416 (1971). Nevertheless, the court is required,
even under this deferential standard, to examine the agency’s action
upon the administrative record and to “consider whether the decision
was based on a consideration of the relevant factors and whether
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”

there has been a clear error of judgment.” Bowman Transp., Inc. v.
Arkansas-Best Freight System, Inc., 419 U.S. 281, 285 (1974) (quoting
Overton Park, 401 U.S. at 416).

The court finds in the administrative record only one document
addressing the reasoning behind the decision to adopt the new
fifteen-day policy and to apply that policy to the implementation of
the Final Results. That document is the Decision Memorandum,
which responds in Comment 26 to SKF’s arguing that Commerce
must provide thirty or sixty days before issuing liquidation instruc-
tions to avoid abrogating a party’s right to judicial review. Decision
Mem. 64—65. In response, Commerce stated that it “will continue to
issue our liquidation instructions 15 days after publication of the
final results of review unless we are aware than an injunction has
been filed or is imminent.” Id. at 65. The only reasons Commerce gave
were “the six-month deemed-liquidation requirements of 19 USC
1504(d) and CBP’s stated need to have a significant portion of that
time to complete liquidation of numerous entries such as those cov-
ered by these antidumping duty orders.” Id.

The issue of how much time interested parties are afforded to
initiate an action under 19 U.S.C. § 1516a and seek an injunction
against liquidation unquestionably is important to the functioning of
the statutory scheme under which parties may obtain meaningful
judicial review of the final results of an administrative review of an
antidumping duty order. It was appropriate for Commerce, under the
statutory scheme, to consider the pressures exerted on Customs by
the six-month deemed liquidation period of 19 U.S.C. § 1504(d).
However, there is no indication in the record that Commerce consid-
ered any competing factor or factors. In particular, the record does not
disclose whether Commerce considered the importance of an orderly
administration of the statutory scheme, under which affected parties
may exercise freely their right to seek and obtain meaningful judicial
review, and the need for Commerce to achieve its regulatory objec-
tives without imposing unnecessary costs and burdens on affected
parties. The judicial review provisions of 19 U.S.C. § 1516a, and the
injunction provision of § 1516a(c) in particular, required Commerce to
consider these factors. In highlighting the need to allocate to Customs
“a significant portion” of the six-month period, Commerce did not
discuss why Customs must be granted nearly all (i.e., approximately
165 days or more) of that period, leaving only fifteen days in which
prospective plaintiffs may complete all necessary steps in order to
protect their rights.® The policy Commerce chose forces plaintiffs to

8 The court takes judicial notice that Commerce implements its new fifteen-day policy, as it
did its previous fifteen-day policy, together with a practice of issuing liquidation
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prepare and file a summons, a complaint, and a motion for a prelimi-
nary injunction, all within the fifteen-day period following publica-
tion. During that period, a plaintiff also must engage the defendant
(and, possibly, a defendant-intervenor) in discussions concerning con-
sent to an injunction and, should consent not be forthcoming, must
prepare to litigate the injunction issue expeditiously. The new policy
also burdens litigants and the Court of International Trade with
process directed to temporary restraining orders that otherwise
would not be necessary. Commerce gave no indication that it consid-
ered allowing a time period that would alleviate these extreme time
pressures on litigants yet still allow Customs ample time to comply
with the liquidation requirement of 19 U.S.C. § 1504(d). Absent any
indication in the record that Commerce gave thought to these com-
peting factors, the court cannot sustain the decision to adopt the new
fifteen-day policy that Commerce applied in this case. See Bowman,
419 U.S. at 285-86; Overton Park, 401 U.S. at 416.

As relief on its third claim, SKF “respectfully requests that this
Court find that Commerce’s issuance of liquidation instructions less
than 30 days after the publication of the Final Results was contrary
to law.” Pls.” Br. 40. The court construes this request as a demand for
a declaratory judgment.” And although plaintiffs request relief hold-
ing that at least 30 days must elapse before liquidation instructions
may issue, it is not for the court to establish a rule or policy for the
timing of issuance of liquidation instructions. Such a rule or policy,
which necessarily affects substantive rights of interested parties and
imposes obligations and burdens on these parties, must be estab-
lished according to an appropriate agency proceeding allowing the
relevant factors to be considered, such as a rule making proceeding
that provides for notice and the opportunity for public comment.® For
these reasons, the court will award plaintiffs a declaratory judgment

instructions that are effective immediately; i.e., Customs is not instructed to wait any
period of time before commencing liquidation of affected entries. See, e.g., Boilerplate Email
Instructions to U.S. Customs and Border Prot., Items 1, 27a, 28,
http://ia.ita.doc.gov/download/custboil.htm (updated Aug. 18, 2008) (last visited Oct. 27,
2009) (setting forth “General Information About AD/CVD Operations E-mails,” “Liquidation
Instructions — Antidumping,” and “Automatic Liquidation Instructions for Antidumping
Cases”).

7 Certain other forms of relief are not appropriate because SKF obtained an injunction
against liquidation. See SFK USA Inc. v. United States, 33 CIT__, __, Slip Op. 09-32, at 22,
27-28 (Apr. 17, 2009) (“SKF II”).

8 Because plaintiffs make no claim that Commerce acted unlawfully in failing to adhere to
notice-and-comment rule making procedures in establishing its new fifteen-day policy, and
because the court holds that the Department’s new fifteen-day policy was unlawful for
failure to consider appropriate factors, the court does not rule on issues involving the
applicability of the APA notice-and-comment requirement of 5 U.S.C. § 553 and whether any
exception to that requirement could have applied.
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that the Department’s new fifteen-day policy, to which Commerce
referred in the Federal Register notice announcing the Final Results,
is contrary to law. See Final Results, 72 Fed. Reg. at 58,054. In
summary, the court concludes that Commerce, in adopting the new
policy, failed to consider the factors that the governing statutory
provisions make relevant to any Departmental rule or policy on the
timing of the issuance of assessment and liquidation instructions to
Customs.

IV,
Conclusion

On plaintiffs’ first claim, the court affirms Commerce’s decision in
the Final Results to use COP data from plaintiffs’ unaffiliated sup-
plier to determine plaintiffs’ dumping margin. With respect to plain-
tiffs’ second claim, the court affirms Commerce’s decision in the Final
Results to assign a value of zero to negative dumping margins on
individual sales that plaintiffs made above normal value. On their
third claim, plaintiffs are entitled to a declaratory judgment that
Commerce’s new fifteen-day policy is contrary to law because Com-
merce failed to consider all relevant factors in adopting a policy, rule,
or practice governing the timing for issuance of assessment and
liquidation instructions to Customs. Judgment will be entered ac-
cordingly.

Dated: October 27, 2009
New York, New York
/s/ Timothy C. Stanceu

Tmvoray C. STANCEU JUDGE





