Decisions of the United States
Court of International Trade

Slip Op. 09-38

CORMORANT SHIPHOLDING CORPORATION, Plaintiff, v. UNITED
STATES, Defendant.

Before: Pogue, Judge

Court No. 08-00235

[Plaintiff’s motion to dismiss Defendant’s Counterclaims, for lack of jurisdiction,
denied.]

Dated: May 12, 2009

Williams Mullen, PC (Evelyn M. Suarez, Dean A. Barclay, and George H. Bowles) for
the Plaintiff.

Michael F. Hertz, Acting Assistant Attorney General; Barbara S. Williams, Attorney
in Charge, International Trade Field Office, Commercial Litigation Branch, Civil Di-
vision, U.S. Department of Justice (Edward F. Kenny) for the Defendant.

OPINION

Pogue, Judge: In this action, Cormorant Shipholding Corpora-
tion (“CSC”) challenges ship repair duties assessed on CSC’s U.S.-
flagged vessel, M/V American Cormorant (the “Cormorant”) by De-
fendant U.S. Customs and Border Protection (“Customs” or “the
government”). Customs assessed duties on the Cormorant’s repairs
in accordance with section 466 of the Tariff Act of 1930 (the “Vessel
Repair Statute”), as amended, 19 U.S.C. § 1466.! The court has ju-
risdiction over Plaintiff’s protest action pursuant to 28 U.S.C.
§ 1581(a).2

1Unless otherwise stated, further citations to the Tariff Act of 1930 are to the relevant
provisions of Title 19 of the U.S. Code, 2000 edition.

298 U.S.C. § 1581(a) provides: “The Court of International Trade shall have exclusive
jurisdiction of any civil action commenced to contest the denial of a protest, in whole or in
part, under section 515 of the Tariff Act of 1930.”
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In response to CSC’s complaint, Customs asserts two counter-
claims. CSC now moves, pursuant to USCIT R. 12(b)(1), to dismiss
Customs’ counterclaims, asserting that the court lacks subject mat-
ter jurisdiction to hear those claims. The court denies Plaintiff’s mo-
tion because Customs’ counterclaims involve the same imported mer-
chandise that is the subject of Plaintiff’s protest action, giving the
court ju3risdiction to entertain the counterclaims under 28 U.S.C.
§ 1583.

BACKGROUND

First enacted by Congress in 1866, the Vessel Repair Statute im-
poses a 50% tariff on the value of repairs performed abroad.* See
Texaco Marine Servs., Inc. v. United States, 44 F.3d 1539, 1540 (Fed.
Cir. 1994).

Certain exclusions apply to these ad valorem duties. Relevant to
this litigation, a vessel that “arrives in a port of the United States
two years or more after its last departure from a port in the United
States” is subject to the duties only on those repairs made “during
the first six months after the last departure of such vessel from a
port of the United States.” 19 U.S.C. § 1466(e)(1)(B). This exclusion,
however, generally will not apply “if the vessel departed from the
United States for the sole purpose of obtaining” the repairs. Id.
§ 1466(e)(2).

The Cormorant left a U.S. port on March 21, 1992. The ship re-
turned to a U.S. port, in September, 2001, after a continuous nine-
and-one-half-year voyage outside the United States. Upon the Cor-
morant’s return, CSC timely filed a vessel repair entry and an
application for relief. In 2006, Customs made a duty assessment on
the Cormorant’s foreign repairs in the amount of $5,231,610.88. CSC
timely protested the assessed duties in accordance with the statu-
tory and regulatory protest provisions. See 19 U.S.C. § 1514; 19
C.FR. § 174.12. In particular, CSC challenged Customs’ assessment

328 U.S.C. § 1583 provides:

In any civil action in the Court of International Trade, the court shall have exclusive ju-
risdiction to render judgment upon any counterclaim, cross-claim, or third-party action
of any party, if (1) such claim or action involves the imported merchandise that is the
subject matter of such civil action, or (2) such claim or action is to recover upon a bond or
customs duties relating to such merchandise.

4 The statutory text states:

The equipments, or any part thereof, including boats, purchased for, or the repair parts
or materials to be used, or the expenses of repairs made in a foreign country upon a ves-
sel documented under the laws of the United States to engage in the foreign or coasting
trade, or a vessel intended to be employed in such trade, shall, on the first arrival of such
vessel in any port of the United States, be liable to entry and the payment of an ad valo-
rem duty of 50 per centum on the cost thereof in such foreign country. . . .

19 U.S.C. § 1466(a).
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of duties on invoices® reflecting certain repairs performed in
Southampton, United Kingdom;® Gothenberg, Sweden;” and the
Blohm & Voss Shipyard in Hamburg, Germany.®

Customs denied the protest. See HQ H008155 (Apr. 16, 2008),
available at 2008 WL 5568232.° First, Customs noted that “[blecause
the vessel was overseas for more than two years, work undertaken
after the first six months from the [Cormorant’s] departure from the
U.S. is exempted from vessel repair duties.” Id. 2. As a result, Cus-
toms reasoned, “only repairs or expenses of repairs that took place
within the first six months from the date the vessel left the last U.S.
port on March 21, 1992 [i.e., before September 21, 1992] are duti-
able.” Id. Second, in accordance with its previously-articulated prac-
tice, Customs identified dutiable repairs in the Cormorant’s entry.'°
Of specific relevance to the motion to dismiss at issue here, Customs
denied CSC’s protest as to Item 41, generally, because CSC had
failed to provide sufficient information or documentation to qualify
these expenditures as exempt from the duty assessment.'! Id. 3-6.

In response to Customs’ protest decision, CSC, in its complaint
here, claims that Customs erred in assessing ad valorem duties on

5Invoices submitted to Customs to account for the foreign vessel repairs are referenced
as “Items.” In its protest, CSC challenged Customs’ determination that Items 5, 7-8, 10-16,
2425, 29-30, 33, 35-36, 38 and 41 were dutiable.

6 Reported repair expenses in Southampton include, inter alia, Items 5, 7 and 8.

7 Reported repair expenses in Gothenberg include, inter alia, Items 10-16, 24-25 and
29-30.

8Reported repair expenses in Hamburg include, inter alia, Items 33, 35-36, 38 and 41.

9CSC claims that Customs in fact denied the protest in part and affirmed in part. The
court notes that Customs ruled, in HQ H008155, that it “determined that the protest should
be denied.” Id. 7. Further, every item protested by CSC in HQ H008155 was found by Cus-
toms to be dutiable. Id. 3-7; see also supra notes 5-7.

101n doing so, Customs applied the Texaco “but for” test for identifying dutiable repairs.
In Texaco, the Federal Circuit held: “we interpret ‘expenses of repairs’ as covering all ex-
penses (not specifically excepted in the statute) which, but for dutiable repair work, would
not have been incurred.” Texaco Marine Servs., 44 F.3d at 1544. Expanding upon Texaco, the
Federal Circuit also has sanctioned Customs’ apportionment of expenses attributable to du-
tiable and nondutiable repairs so as to assess ad valorem taxes “on only that portion of the
expense that is fairly attributable to the dutiable repairs.” SL Serv., Inc. v. United States,
357 F.3d 1358, 1362 (Fed. Cir. 2004).

The Cormorant arrived at a U.S. port after the Federal Circuit’s issuance of the Texaco
decision in 1994.

11 8pecifically, Customs denied CSC’s protest as to Item 41, which, according to Customs,
reflected $10,000,000 (i.e., the total invoice minus a credit note) in repairs taking place be-
tween September 1 and November 16, 1992 (66 days). See HQ 800815, 5. As the six-month
dutiable period ended September 21, it was incumbent upon CSC to demonstrate which re-
pairs were performed outside the statutory period. Id. The only “independent” documents
that CSC provided Customs were the overall invoice and the first three weekly status re-
ports, which demonstrated that, as of September 25, 32% of the contracted work had been
completed. Id. As Customs had no other information, Customs determined that “we must
conclude that 32% of the work that is the basis of the $10,000,000.00 invoice was completed
within the dutiable 6-month period, thus $3,200,000.00 of the invoice costs were performed
or incurred during the 6-month dutiable period.” Id.
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all previously-challenged invoices except Item 38. Answering CSC’s
complaint, the government asserts two discrete counterclaims,
claiming jurisdiction for each pursuant to 28 U.S.C. § 1583. First,
the government claims that CSC’s “Application for Relief and Pro-
test, specifically with regard to [Item 41] ... was not supported by
the required evidentiary elements” specified by 19 C.FR. § 4.14.12
Def’s Ans. to Amended Compl. & Countercl. § 37. Because CSC did
not provide this required documentation, the government now
claims that “the entire $12,745,125.00 Shipyard invoice [presumably,
the $10 million amount with the credit note added back in] must
therefore be considered fully dutiable.” Id. ] 38-40. Second, Cus-
toms alleges that CSC “failed to establish that the relevant depar-
ture of [the Cormorant] was not for the sole purpose of obtaining
equipment, parts, materials or repairs” as required for the section
1466(e) exemption to apply at all, and thus “the entirety of [CSC’s]
claim for relief from duties [is] invalid.”'® Id. | 41.

Standard of Review

Like all federal courts, the Court of International Trade is a court
of limited jurisdiction. Norsk Hydro Can., Inc. v. United States, 472
F.3d 1347, 1355 (Fed. Cir. 2006). Therefore, the government, as the
party attempting to invoke the court’s jurisdiction, bears the burden
to establish that its counterclaim lies within that jurisdiction. See id.
(citing Kokkonen v. Guardian Life Ins. Co., 511 U.S. 375, 377 (1994)).
Contrary to CSC’s arguments, however, the government has ad-

12The government cites the current version of this regulation, which requires each appli-
cation for relief to contain the following documentation:

(1) Itemized bills, receipts, and invoices for [“foreign voyage expenditures for equipment,
parts of equipment, repair parts, materials and labor”]. The cost of items for which a re-
quest for relief is made must be segregated from the cost of the other items listed in the
vessel repair entry;

(i) Photocopies of relevant parts of vessel logs, as well as of any classification society re-
ports which detail damage and remedies;

(ii1) A certification by the senior officer with personal knowledge of all relevant circum-
stances relating to casualty damage (time, place, cause, and nature of damage);

(iv) A certification by the senior officer with personal knowledge of all relevant circum-
stances relating to foreign repair expenditures (time, place, and nature of purchases and
work performed);
(v) A certification by the master that casualty-related expenditures were necessary to
ensure the safety and seaworthiness of the vessel in reaching its United States port of
destination; and
(vi) Any permits or other documents filed with or issued by any United States Govern-
ment agency other than CBP regarding the operation of the vessel that are relevant to
the request for relief.

19 C.F.R. § 4.1431)(1)(1)—(vi). The government avers that CSC’s application lacked (i)—(iii).

13The court notes that the government’s counterclaims are not consistent with Customs
determination of CSC’s protest.
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equately met its burden and its counterclaims are properly brought
under 28 U.S.C. § 1583.

DISCUSSION

CSC’s motion to dismiss raises two issues: (1) whether vessel re-
pairs may be viewed as “imported merchandise” for the purposes of
establishing jurisdiction pursuant to section 1583, and, if so, (2)
whether the repairs identified in the government’s counterclaim may
be viewed as involving the same “subject matter” as CSC’s action.'®

The court addresses each issue in turn.

I. The Vessel Repairs Constitute “Imported Merchandise”
A. Common Meaning of Section 1583’s Text

The court’s interpretation of section 1583 begins with the words of
the statute. Exxon Mobil Corp. v. Allapattah Servs., Inc., 545 U.S.
546, 568 (2005) (“[TThe authoritative statement is the statutory text,
not the legislative history or any other extrinsic material.”); Timex
V.I., Inc. v. United States, 157 F.3d 879, 882 (Fed. Cir. 1998) (“To
ascertain . . . Congress[‘s] . . . intention. . . , [the Court] employ[s] the
‘traditional tools of statutory construction.”” (citing Chevron U.S.A.
Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 843 n. 9
(1984))); id. (“The first and foremost ‘tool’ to be used is the statute’s
text, giving it its plain meaning .. ..”) (citing VE Holding Corp. v.
Johnson Gas Appliance Co., 917 F.2d 1574, 1579 (Fed. Cir. 1990))).

By its terms, however, neither section 1583 nor any other of the
court’s jurisdictional statutes define “merchandise.” Accordingly,
when a term is not defined in a statute, the court looks to the term’s
common meaning. See Witex, U.S.A., Inc. v. United States, 577 F.
Supp. 2d 1353, 1356 (CIT 2008) (citing Bentkamp v. United States,
40 CCPA 70, 78, C.A.D. 500 (1952)). In discerning this common
meaning, federal courts, including the Federal Circuit and this
Court, rely on dictionary definitions of the statute’s words. See Ar-
cher Daniels v. United States, No. 2008—-1342, 2009 WL 777459, at *2
(Fed. Cir. Mar. 26, 2009) (“When, as here, ‘a tariff term is not defined
in [the statute] or its legislative history, the term’s correct meaning

14 CSC also argues that the court should dismiss the government’s counterclaim as it
fails to explicitly state any grounds for subject matter jurisdiction. In this regard, CSC is
correct. According to USCIT R. 8(a):

[a] pleading that states a claim for relief must contain . . . a short and plain statement of
the grounds for the court’s jurisdiction, unless the court already has jurisdiction and the
claim needs no new jurisdictional support. . . .

The original ground for jurisdiction asserted in CSC’s complaint, i.e., 28 U.S.C. § 1581(a),
is limited to actions to contest the denial of a protest and neither extends to counterclaims
nor to actions commenced by the government. However, as the government has amended its
counterclaims to assert jurisdiction pursuant to 28 U.S.C. § 1583, CSC’s first argument has
become moot.



102 CUSTOMS BULLETIN AND DECISIONS, VOL. 43, NO. 22, MAY 29, 2009

is its common or dictionary meaning in the absence of evidence to
the contrary.’ ” (quoting Airflow Tech., Inc. v. United States, 524 F.3d
1287, 1291 (Fed. Cir. 2008))); Pesquera Mares Australes Ltda. v.
United States, 266 F.3d 1372, 1382 (Fed. Cir. 2001) (in determining
the common or “established” meaning of a term, “it is appropriate to
consult dictionaries.”); Outer Circle Prods. v. United States, No.
05-00678, 2009 Ct. Intl. Trade LEXIS 3, at *27 (CIT Jan. 9, 2009);
Witex, 577 F. Supp. 2d at 1356.

Common definitions of “merchandise” include vessel repairs. See,
e.g., American Heritage Dictionary of the English Language 1099,
1939 (4th ed., Houghton Mifflin Co. 2000) (“merchandise” are “goods
bought and sold in business; commercial wares”; further, a “ware” is
“an article of commerce” or “an immaterial asset or benefit, such as a
service or personal accomplishment, regarded as an article of com-
merce”); 1 Shorter Oxford English Dictionary 1754, 464 (6th ed., Ox-
ford University Press 2007) (“merchandise” are “[t]he commodities of
commerce; goods to be bought and sold”); Webster’s Third New Inter-
national Dictionary of the English Language 1413 (Merriam-
Webster, Inc. 2002) (“merchandise” means “the commodities or goods
that are bought or sold in business: the wares of commerce”); 3 Ox-
ford English Dictionary 563-64 (2d ed., Clarendon Press 1989) (in
turn, a “commodity,” especially in commerce, constitutes “[a] kind of
thing produced for use or sale, an article of commerce, an object of
trade”); 1 Shorter Oxford English Dictionary, supra, 464 (a “commod-
ity” is “[a] thing of use or value...a thing that is an object of
trade”). Vessel repairs, as goods and services with commercial ben-
efits, are plainly “commercial wares” and constitute things “produced
for use or sale” in that they restore vessel parts to their previous
state of operation.

In addition, the vessel repairs at issue here were clearly “im-
ported.” 1 Shorter Oxford English Dictionary, supra, at 1339 (“im-
port” is defined as “[t]o bring in; to introduce from an external
source; . . . bring in (goods, etc.) from another country”).!® Thus, sec-
tion 1583(1) includes vessel repairs when those reepairs are brought
into the country from a foreign or external source.’

15CSC points to United States v. Shabahang Persian Carpets, Ltd., 21 CIT 360, 361, 963
F. Supp. 1207, 1209-10 (1997) to support its statement that a counterclaim not involving
“imported merchandise” is not within section 1583 jurisdiction. However, Shabahang is in-
apposite. In Shabahang, the court did not inquire into the definition of “merchandise” under
section 1583 because the items under scrutiny were not “imported” in the first place. Id.

16CSC cites 19 U.S.C. § 1401(c) which defines “merchandise” for purposes of the Tariff
Act of 1930 as “goods, wares, and chattels of every description, and includes merchandise
the importation of which is prohibited, and monetary instruments as defined in section
5312 of title 31.” 19 U.S.C. § 1401(c). As demonstrated above, however, dictionary defini-
tions of “wares” include CSC’s vessel repairs. CSC further argues that 19 U.S.C. § 1401(c)
purposely distinguishes “monetary instruments” to denote their inclusion because the ordi-
nary meaning of “merchandise” fails to do so. However, unlike vessel repairs, money or cur-
rency is not considered “merchandise,” but rather the means by which that merchandise is
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B. Section 1583’s Interpretation

The court’s plain language reading of “imported merchandise” to
include CSC’s vessel repairs also comports with prior interpretation
of section 1583. First, the court interprets section 1583 broadly. See,
e.g., United States v. Mecca Export Co., 10 CIT 644, 645-47, 647 F.
Supp. 924, 925-27 (1986); M&M /Mars Snackmaster, Div. of Mars,
Inc. v United States, 5 CIT 43, 44 (1983). The prudential reasons for
broadly exercising federal district courts’ ancillary jurisdiction are
similar to those the court should use in applying its own jurisdiction
under § 1583:

The same considerations enunciated by numerous Federal
Courts supporting liberal exercise of ancillary jurisdiction in
Federal District Courts apply with even greater force in this
case....dust as with ancillary jurisdiction questions, this
Court as a matter of sound judicial administration and to in-
sure consistent results should, in considering § 1583, endeavor
to avoid multiplicity of actions. If the Court were to accept
plaintiff's arguments, the result would discourage the proper
settlement of cases by sureties with the government.

Mecca Export Corp., 10 CIT at 647.

Moreover, this broad interpretation reflects Congress’s intent that
related actions be consolidated. In adopting section 1583, Congress
recognized the need to allow all claims arising out of an underlying
import transaction to be adjudicated fully and completely in one ac-
tion before this Court. See H.R. Rep. No. 96-1235, at 37-38 (1980),
reprinted in 1980 U.S.C.C.A.N. 3729, 3748-49; see also Tikal Distrib.
Corp. v. United States, 24 CIT 149, 156 n.4, 93 F. Supp. 2d 1269,
1275 n.4 (2000).7 Thus, to exclude vessel repairs from the statutory
term “imported merchandise,” as CSC requests, would frustrate con-
gressional intent in adopting the statute. See Texaco Marine Servs.,
Inc. v. United States, 44 F.3d 1539, 1544 (Fed. Cir. 1994) (“To inter-
pret the statute any more restrictively would thwart the broad, gen-
eral language which we presume was deliberately used by Con-
gress.”).

acquired. See generally 31 U.S.C. §§ 5312(a)(3)(c), 5316, 5331. Thus, CSC’s use of section
1401(c) to show a limited statutory circumscription of “merchandise” is unpersuasive.

17 Prior to the adoption of section 1583, if the court found Customs’ appraisement to be
incorrect, the court could not uphold a different appraised value claimed by the Govern-
ment. Rather, the court could only dismiss the action, without requiring the plaintiff to pay
any additional duties. Section 1583 remedied this problem and permits the government to
“assert[ | a claim that would allow the court to make the proper determination and accord-
ingly would enable the Government to collect the full amount of duties.” H.R. Rep. No.
96-1235, at 36.
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C. Sections 1581 and 1582

The statutory structure of the Court’s other jurisdictional statutes
also supports the use of the common meaning of “imported merchan-
dise” to include vessel repairs. See Fin. Planning Ass’n v. SEC, 482
F.3d 481, 487 (D.C. Cir. 2007) (“Applying the ‘traditional tools of
statutory construction,” the court looks to the text, structure, and the
overall statutory scheme, as well as the problem Congress sought to
solve.” (quoting Chevron, 467 U.S. at 843 n. 9) (internal citation
omitted)).

Arguing against the court’s plain language reading, CSC evokes
the doctrine of expressio unius est exclusio alterius, see Int’l Trading
Co. v. United States, 28 CIT 1, 7, 306 F. Supp. 2d 1265, 1270 (2004),
to claim that the explicit listing, in 28 U.S.C. § 1581(h), of “vessel
repairs,” necessarily precludes a broader reading of that phrase in
other sections of this Court’s jurisdictional statutes. But the lan-
guage of Section 1581(h) of title 28 of the United States Code pro-
vides otherwise. Specifically, Section 1581(h) gives the court

exclusive jurisdiction of any civil action commenced to review,
prior to the importation of the goods involved, a ruling issued
by the Secretary of the Treasury, or a refusal to issue or change
such a ruling, relating to classification, valuation, rate of duty,
marking, restricted merchandise, entry requirements, draw-
backs, vessel repairs, or similar matters . . . .

Id. The enumeration of “vessel repairs” refers back to the phrase
“importation of the goods involved.” As such, subsection (h) supports
rather than controverts the conclusion that these repairs are consid-
ered imported merchandise for purposes of jurisdiction. In addition,
merely because “vessel repairs” are listed in subsection (h), does not
preclude the inclusion of “vessel repairs” elsewhere in the jurisdic-
tional statutes, even when not specifically enumerated there. For ex-
ample, plaintiffs filed this action originally pursuant to section
1581(a), although this subsection says nothing specific about “vessel
repairs.”*®

Moreover, 28 U.S.C. § 1582 uses similarly broad language, refer-
ring to jurisdiction “of any civil action which arises out of an import
transaction and which is commenced by the United States . .. (3) to
recover custom duties.” Yet, CSC could not successfully argue that

18 See also Bar Bea Truck Leasing Co. v. United States, 4 CIT 104, 106-08 (1982) (the
doctrine of expressio unius est exclusio alterius does not preclude the court’s jurisdiction to
review the revocation of cartage licenses pursuant to the residual grant of jurisdiction in
section 1581(1)); Di Jub Leasing Corp. v. United States, 1 CIT 42, 47, 505 F. Supp. 1113,
1117 (1980) (“the legislative history of the residual jurisdictional provisions in section
1581(i) obviously evinces congressional intent that these special provisions shall be ac-
corded a broad construction” (citing H.R. Rep. No. 96-1235, at 33-34.)).
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expressio unius est exclusio alterius would prevent the United States
from filing an action to recover duties under § 1582.

D. 19 U.S.C. § 1498

Further, vessel repairs have been found to constitute “merchan-
dise” in related statutory contexts. For example, 19 U.S.C. § 1498, a
sister statute to section 1466, defines “merchandise” as including
“vessel repairs.” Through 19 U.S.C. § 1498(a)(10), Congress granted
the Secretary of the Treasury broad authority to promulgate rules
and regulations with respect to “merchandise,” including specifically
19 U.S.C. § 1466, stating, in relevant part, that:

The Secretary of the Treasury is authorized to prescribe rules
and regulations for the declaration and entry of . . .

(10) Merchandise within the provisions of sections 1465 and
1466 of this title (relating to supplies, repairs, and equipment
on vessels and railway cars) at the first port of arrival . . . .

Id. Interpreting this provision, the Federal Circuit has concluded
that section 1466 “vessel repairs” come within the scope of “imported
merchandise.” Specifically, based on the language of § 1498(a)(10),
the Federal Circuit held that 19 U.S.C. § 1315(d)(1988)'° applies to
the Vessel Repair Statute. See Texaco Marine Servs., Inc. v. United
States, 44 F.3d 1539, 1547-48 (Fed. Cir. 1994). The Federal Circuit
Court noted that 19 U.S.C. § 1498(a)(10) (1988) “indicates an inten-
tion by the Congress that expenses within the vessel repair statute
shall be regarded as merchandise imported into the United States.”
Id. at 1547 (citing Int’l Navigation Co. v. United States, 38 Cust. Ct.
5,9, C.D. 1836, 148 F. Supp. 448, 453 (1957); Pac. Transp. Lines, Inc.
v. United States, 29 Cust. Ct. 21, 27, C.D. 1439 (1952)); accord Sea-
Land Serv., Inc. v. United States, 69 F. Supp. 2d 1371, 1378 n.6 (CIT
1999).

CSC asserts that Congress deliberately used the two terms “mer-
chandise” and “repairs . . . on vessels” in § 1498(a)(10) to clarify its
reference to both, as the former does not typically comprise the lat-
ter. But Congress used “merchandise” interchangeably with “sup-
plies, repairs, and equipment on vessels and railway cars,” as is de-
noted by the parentheses, further specifying the type of merchandise
to which Congress referred, and thus intended for “merchandise” to

19 Currently, section 1315(d) provides in relevant part:

No administrative ruling resulting in the imposition of a higher rate of duty or charge
than the Secretary of the Treasury shall find to have been applicable to imported mer-
chandise under an established and uniform practice shall be effective with respect to ar-
ticles entered for consumption or withdrawn from warehouse for consumption prior to
the expiration of thirty days after the date of publication in the Federal Register of no-
tice of such ruling. . ..
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comprise “repairs” within section 1466.2° Consequently, CSC’s posi-
tion conflicts with clearly-stated Federal Circuit case law. See Texaco
Marine Servs., 44 F.3d at 1547-48. While Congress did not define
“imported merchandise” for the specific purpose of section 1583,
there is no indication that it intended for vessel repair expenses to
be merchandise under § 1498(a)(10) but not under section 1583.

E. CSC’s Remaining Arguments

Finally, CSC unpersuasively cites to various parts of Title 19 in
isolation, as well as to certain regulations to allege that Congress in-
tended to distinguish vessel repairs from merchandise. None of these
statutory or regulatory provisions, however, when read in context,
supports CSC’s position. The court addresses each in turn.

CSC first alleges that the fact that the word “merchandise” does
not appear anywhere in 19 U.S.C. § 1466 dictates that Congress did
not intend to treat vessel repairs as such. However, section 1466
simply separates “merchandise” into more specific terms; for in-
stance, section 1466 regularly refers to “equipments,” “parts,” “mate-
rials” and/or “repairs” collectively, thus indicating its intent to treat
them similarly. See 19 U.S.C. § 1466(a); (d)(2)—(3); (e)(1)(B),(2); (f);
(g); (h). Just as equipment, parts, and materials are all considered
“merchandise,” the more general term “repairs” must also be in-
cluded within this reading.

Second, CSC asserts that General Note 1 to the Harmonized Tariff
Schedule of the United States (“HTSUS”) handling “Tariff Treatment
of Imported Goods and of Vessel Equipments, Parts and Repairs,”
demonstrates congressional intent to distinguish vessel repairs from
other goods, because “imported goods” and “vessel ... repairs” are
separated by a conjunction, instead of being presented as one and
the same. The narrow view, that “and” is used in a conjunctive sense
in every statutory provision and that its existence is conclusive in
determining which terms Congress intended to group together, con-
flicts with established jurisprudence. See, e.g., Doughten Seed Co. v.
United States, 24 CCPA 258, 260 (1936) (It is a “well-settled prin-
ciple that courts may construe the words ‘and’ and ‘or’ to have a
meaning different from that arrived at by a strict grammatical con-
struction, if by so doing the different provisions of the paragraph or
act under consideration can be harmonized, and anomalous results
avoided.”); see also Noss Co. v. United States, 7 CIT 111, 116, 588 F.
Supp. 1408, 1413 (1984). Moreover, the word choice in this special-

20CSC additionally asserts that the government’s reliance on 19 U.S.C. § 1498(a)(10) as
expressly using “merchandise” to refer to vessel repair expenses, is moot, as it relates only
to the Secretary’s authority to promulgate “rules and regulations” for “declaration and en-
try,” rather than for jurisdiction under 28 U.S.C. § 1583. Reply to Government’s Opp. to
Mot. to Dismiss Countercl. 8. Reading the provision in context, however, the court cannot
agree with this limited interpretation.
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ized statute reflects the need for precision in describing which goods
are subject to a duty. As already noted, this in no way contradicts the
broad reading of the court’s jurisdictional statutes. See Di Jub Leas-
ing Corp., 1 CIT at 47.

CSC finally claims that Customs itself has stated that it “believes
that vessel repair entries do not involve entries of imported mer-
chandise as provided in 19 U.S.C. § 1500(d)”?! and argues that Cus-
toms cannot now claim that the two are the same in order to assert
section 1583 jurisdiction. Foreign Repairs to American Vessels, 66
Fed. Reg. 16,392, 16,396 (Dep’t Treas. Mar. 26, 2001) (final rule).
However, through this regulatory language, Customs simply empha-
sized the distinction between, and the need to keep separate, the lig-
uidation procedures for goods imported into the United States and
the duty assessment process under the Vessel Repair Statute; section
1466 “is self-contained and sets a parallel procedure for making a fi-
nal determination of the duty due on such repairs.” Id. Moreover,
Customs added, “[a]lthough vessel repair entries will not be liqui-
dated, any duties assessed on such entries will still be subject to pro-
test under 19 U.S.C. § 1514(a)(2).” Id. The court finds no indication
that Customs implied that vessel repair duty assessment restricts
the scope of the protest process; as such, Customs regulatory lan-
guage concerning duty assessment certainly does not restrict the
court’s jurisdiction.??

2198 U.S.C. § 1500 provides:
The Customs Service shall, under rules and regulations prescribed by the Secretary—

(a) fix the final appraisement of merchandise by ascertaining or estimating the value
thereof, under section 1401a of this title, by all reasonable ways and means in his
power, any statement of cost or costs of production in any invoice, affidavit, declara-
tion, other document to the contrary notwithstanding;

(b) fix the final classification and rate of duty applicable to such merchandise;

(c) fix the final amount of duty to be paid on such merchandise and determine any in-
creased or additional duties, taxes, and fees due or any excess of duties, taxes, and
fees deposited;

(d) liquidate the entry and reconciliation, if any, of such merchandise; and

(e) give or transmit, pursuant to an electronic data interchange system, notice of such
liquidation to the importer, his consignee, or agent in such form and manner as the
Secretary shall by regulation prescribe.

221n one sense, certainly, “vessels [themselves] have been treated as sui generis, and
subject to an entirely different set of laws and regulations from those applied to imported
articles.” The Conqueror, 166 U.S. 110, 118 (1897) (holding that a 272-ton pleasure yacht
sailed into New York is not, itself, a dutiable article). At the same time, however, as the
Court noted, there is a difference between tonnage duties on vessels themselves and the
duty rates for “dutiable articles.” Id. (explaining that “boats . . . imported or brought upon
the decks of other vessels, [which] are mere manufactures of other ‘articles,” are within the
description of the tariff acts.”) As explained above, the Vessel Repair Statute places repairs
in the latter category.
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II. The Government’s Counterclaim Involves the “Subject”
Merchandise

The government’s counterclaim also involves the “subject” mer-
chandise of CSC’s action. CSC argues to the contrary, citing Export
Packers Co. v. United States, 16 CIT 394, 398, 795 F. Supp. 422, 426
(1992) (holding that the Court of International Trade did not have
jurisdiction over a government counterclaim).

But Export Packers is inapposite. In Export Packers, Plaintiff, an
importer of frozen egg yolks, challenged Customs’ classification, un-
der HTSUS 119.65 and 119.70, of 67.5% of its products - resulting in
duty rates of 27 and 5.5 cents per pound, respectively; the remaining
32.5% of its products had been classified under HTSUS 800, and
thus had entered duty-free. Id. at 394-95. The government counter-
claimed to reclassify the 32.5% remaining imports and obtain duty
thereon. Id. The court dismissed the counterclaim, as it involved the
liquidation of merchandise that were “separate and distinct” from
those put at issue by plaintiff’s complaint, “evidenced by the distin-
guishable classification treatment assessed by Customs when the
entries were liquidated.” Id. at 398; see also id. (“the genesis of Ex-
port Packers’ complaint concerns 67.5% of the imported frozen salted
liquid egg yolks which were derived from shell eggs and assessed
with duty under TSUS Items 119.65 and 119.70. Export Packers,
maintaining that said merchandise was properly subject to classifi-
cation in accordance with Item 806.20, protested Customs’ liquida-
tion and commenced this civil action for purposes of obtaining judi-
cial review of Customs’ denial respecting said protests. . . . Plainly,
the remainder of the subject entries, representing 32.5% of the fro-
zen salted liquid egg yolks derived from liquid egg yolk, were liqui-
dated in compliance with Item 800.00. But Export Packers has not
contested that liquidation.” (emphasis in original)).

In contrast, the vessel repairs originally contested by CSC here
cannot be said to constitute “separate and distinct” entries or duty
assessments that are different from those potentially added in the
government’s counterclaims. The vessel repairs referenced in CSC’s
complaint and the government’s counterclaims all involve the same
vessel repair entry, the same Customs duty assessment, and indeed
even the very same invoices referenced in CSC’s complaint.??

23 Compare Am. Permac, Inc. v. United States, 24 CIT 933, 937, 116 F. Supp. 2d 1317,
1322 (2000) (finding jurisdiction when “there appears to be no dispute among the parties
that defendant’s counterclaims involve those entries at issue in plaintiff’s claim”), amended
by, 24 CIT 1158 (2000), with United States v. UPS Customhouse Brokerage, Inc., 442 F.
Supp. 2d 1290, 1303-04 (CIT 2006) (finding the court did not have jurisdiction over the
counterclaim because “it lacks jurisdiction over the underlying entries.”) and United States
v. Lun May Co., 11 CIT 18, 21, 652 F. Supp. 721, 723-24 (1987) (“The Court holds that Lun
May may only raise claims relating to the six entries which are the subject of this civil ac-
tion,” rejecting Lun May’s attempt to file a counter claim regarding all entries covered by
the bond beyond the government’s complaint’s six entries). This does not mean, however,
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Furthermore, nothing from the record demonstrates that the Item
41 repairs themselves are different in type or kind so as to be “sepa-
rate and distinct” from one another, Export Packers, 16 CIT at 398,
or involve “different stream[s] of goods.” United States v. Shabahang
Persian Carpets, Ltd., 21 CIT 360, 361, 963 F. Supp. 1207, 1210
(1997). Rather, the repairs referenced in Item 41, to which the gov-
ernment’s first counterclaim exclusively pertains, spanned several
days at the Hamburg port, and the duties assessed on some of those
repairs depended solely upon the date on which the repairs were as-
sumed to have taken place. CSC challenges the dates Customs ap-
plied to the repairs in Item 41, and the government now counter-
claims on the dates applied to the same repairs. In addition, the
government’s second counterclaim addresses the entirety of CSC’s
protest claim, citing CSC’s alleged failure to document that the Cor-
morant’s trip was not for the sole purpose of obtaining repairs. This
second counterclaim asserts only that CSC is not entitled to any re-
lief with regard to the items put at issue by the complaint. Thus,
both counterclaims involve the merchandise that is the subject of
CSC’s action.

CONCLUSION

Therefore, upon consideration of Defendant United States’ Coun-
terclaim, and the Motion to Dismiss Counterclaim filed by Plaintiff
Cormorant Shipholding Corp., CSC’s motion is hereby DENIED.

that the fact that the government’s counterclaims involve repairs covered by the same entry
put at issue by CSC’s complaint is necessarily sufficient to demonstrate that the counter-
claims involve the same subject matter as the complaint.
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OPINION
RIDGWAY, Judge:

In this action, Plaintiffs Zhengzhou Harmoni Spice Co., Ltd.,
Jinan Yipin Corporation, Ltd., Jining Trans-High Trading Co., Ltd.,
Jinxiang Shanyang Freezing Storage Co., Ltd., Linshu Dading Pri-
vate Agricultural Products Co., Ltd., Shanghai LJ International
Trading Co., Ltd., and Sunny Import & Export Co., Ltd. — Chinese
producers and exporters of fresh garlic — contest the final results of
the U.S. Department of Commerce’s tenth administrative review of
the antidumping duty order covering fresh garlic from the People’s
Republic of China (“PRC”). See Fresh Garlic from the People’s Re-
public of China: Final Results and Partial Rescission of Antidump-
ing Duty Administrative Review and Final Results of New Shipper
Review, 71 Fed. Reg. 26,329 (May 4, 2006) (“Final Results”); Issues
and Decision Memorandum for the Administrative Review and New
Shipper Reviews of the Antidumping Duty Order on Fresh Garlic
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from the People’s Republic of China (April 26, 2006) (Pub. Doc. No.
462) (“Decision Memorandum”).!

Pending before the Court is the Motion for Judgment on the
Agency Record filed on behalf of four of the plaintiffs in this matter —
Zhengzhou Harmoni Spice Co., Ltd., Jinan Yipin Corporation, Ltd.,
Linshu Dading Private Agricultural Products Co., Ltd., and Sunny
Import & Export Co., Ltd. (collectively “the Chinese Producers”).? In
their motion, the Chinese Producers challenge the methodology used
in calculating “normal value,” as well as various other aspects of
Commerce’s antidumping determination, and request that this mat-
ter be remanded to the agency for reconsideration. See generally
Brief in Support of Plaintiffs’ Rule 56.2 Motion for Judgment on the
Agency Record (“Pls.” Brief”); Reply Brief in Support of Plaintiffs’
Rule 5%2 Motion for Judgment on the Agency Record (“Pls.” Reply
Brief”).

The Government opposes the Chinese Producers’ motion. The Gov-
ernment maintains that Commerce’s determination is supported by
substantial evidence and is otherwise in accordance with law, and
that it should be sustained in all respects. See generally Defendant’s
Memorandum in Opposition to Plaintiffs’ Rule 56.2 Motion for Judg-
ment Upon the Agency Record (“Def.’s Brief”).

The Defendant-Intervenors, representing the interests of domestic
producers of fresh garlic, oppose the Chinese Producers’ motion as to
two of the seven issues raised - i.e., Commerce’s use of the agency’s

1Because the administrative record in this action includes confidential information, two
versions of that record were filed with the Court. Citations to documents in the public
record are noted as “Pub. Doc. No. _____,” while citations to documents in the confidential
record are noted as “Conf. Doc. No. .” The public version of the administrative record
consists of copies of all documents in the record, with all confidential information redacted.
The confidential version of the record consists of complete, un-redacted copies of only those
documents that include confidential information.

2 Although the Complaint in this action was filed on behalf of seven plaintiffs, the pend-
ing Motion for Judgment on the Agency Record was filed only by the four plaintiffs specifi-
cally identified above. The other three plaintiffs took no part in briefing or oral argument,
and have expressed no views on the issues addressed herein.

As noted above, the four movant plaintiffs are referred to herein, collectively, as “the Chi-
nese Producers.” Other garlic producers from the PRC who were involved in Commerce’s ad-
ministrative review, including the three non-movant plaintiffs, are generally referred to
simply as “respondents.”

3“Normal value” is generally “the price at which the foreign like product is first sold [or
offered for sale] for consumption in the exporting country.” 19 U.S.C. § 1677b(a)(1) (2000). A
“foreign like product” is generally merchandise that is identical to or like the subject mer-
chandise made by the same foreign producer in the same foreign country. See 19 U.S.C.
§ 1677(16) (2000).

Dumping takes place when goods are imported into the U.S. and sold at a price lower
than their normal value. 19 U.S.C. §§ 1673, 1677(34) (2000). Under antidumping law, an
antidumping duty is based on the “dumping margin” — the amount by which the normal
value of the imported subject merchandise exceeds the “export price” or the “constructed ex-
port price” of the subject merchandise. 19 U.S.C. §§ 1673, 1677(35) (2000). Export Price and
Constructed Export Price refer to Commerce’s two methods for calculating prices for mer-
chandise imported into the United States. See 19 U.S.C. §§ 1677a(a)-(b) (2000).
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intermediate input methodology and the valuation of garlic bulb -
and, like the Government, similarly urge that Commerce’s determi-
nation should be sustained. See generally Defendant-Intervenors’
Brief in Response to Plaintiffs’ Motion for Judgment on the Adminis-
trative Record (“Def.-Ints.” Brief”).*

Jurisdiction lies under 28 U.S.C. § 1581(c) (2000).> For the rea-
sons set forth below, the Chinese Producers’ Motion for Judgment on
the Agency Record is granted in part.

I. Background

The underlying antidumping order here at issue, covering imports
of fresh garlic from the PRC, dates back to 1994. See Antidumping
Duty Order: Fresh Garlic from the People’s Republic of China, 59
Fed. Reg. 59,209 (Nov. 16, 1994) (“Antidumping Order”).® In Decem-
ber 2004, Commerce initiated its tenth administrative review of pro-
ducers and exporters of fresh garlic from the PRC, including the Chi-
nese Producers who are the plaintiffs in this action. See Initiation of
Antidumping and Countervailing Duty Administrative Reviews and
Request for Revocation in Part, 69 Fed. Reg. 77,181 (Dec. 27, 2004);
see also Fresh Garlic from the People’s Republic of China: Prelimi-
nary Results and Partial Rescission of Antidumping Duty Adminis-
trative Review and Preliminary Results of New Shipper Reviews, 70
Fed. Reg. 69,942, 69,942-43 (Nov. 18, 2005) (“Preliminary Results”).”

In the course of conducting the administrative review, Commerce
issued multiple questionnaires to the respondents (i.e., various Chi-
nese garlic producers, including Plaintiffs), requesting information
concerning their organization, sales, and production costs, in order
to determine the normal value of the subject merchandise. See Def.’s
Brief at 4. In addition, Commerce issued supplemental question-
naires to address certain questions that had been raised in previous

4The Domestic Producers are the Fresh Garlic Producers Association and its individual
members, Christopher Ranch, L.L.C., The Garlic Company, Valley Garlic, and Vessey and
Company, Inc.

5 All citations to statutes herein are to the 2000 edition of the United States Code. Simi-
larly, all references to regulations are to the 2003 edition of the Code of Federal Regula-
tions.

6The merchandise subject to the Antidumping Order includes “all grades of garlic, whole
or separated into constituent cloves, whether or not peeled, fresh, chilled, frozen, provision-
ally preserved, or packed in water or other neutral substance, but not prepared or pre-
served by the addition of other ingredients or heat processing,” which “is used principally as
a food product and for seasoning.” Antidumping Order, 59 Fed. Reg. at 59,209.

By its terms, the order expressly excludes: “(a) Garlic that has been mechanically har-
vested and that is primarily, but not exclusively, destined for non-fresh use,” as well as “(b)
garlic that has been specially prepared and cultivated prior to planting and then harvested
and otherwise prepared for use as seed.” Id.

7The statute provides for annual administrative review of antidumping duties, at the re-
quest of an interested party. 19 U.S.C. § 1675(a). The tenth administrative review at issue
here covered the period November 1, 2003 through October 31, 2004.
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administrative reviews concerning the respondents’ reported grow-
ing and harvesting- related “factors of production.” See Decision
Memorandum at 2-3; see also Issues and Decision Memorandum for
the Administrative Review of the Antidumping Duty Order on Fresh
Garlic from the Peoples’ Republic of China (Ninth Administrative
Review), 2005 WL 2290660 (June 13, 2005) (“Ninth Garlic Review
Memorandum”), at comment 1 (considering, and ultimately declin-
ing, use of intermediate input methodology).®

In their responses to Commerce’s questionnaires, the respondents
provided the agency with suggested values for their factors of pro-
duction. See Respondents’ Second Surrogate Value Submission (Pub.
Doc. No. 418). The Domestic Producers supplied surrogate value in-
formation for the respondents’ factors of production, and requested
that Commerce use the agency’s intermediate input valuation meth-
odology — as the Domestic Producers had urged in prior reviews —
due to asserted “anomalies and inconsistencies in the . .. data sub-
mitted by all of the respondents.” Def.-Ints.” Brief at 3; see also Do-
mestic Producers’ Surrogate Value Submission (Pub. Doc. No. 82);
Domestic Producers’ Second Surrogate Value Submission (Pub. Doc.
No. 143) (submitting information from previous reviews comparing
respondents’ ranged factors of production data); Ninth Garlic Review
Memorandum, 2005 WL 2290660, at comment 1.°

Given the concerns expressed in prior reviews as to the reliability
of respondents’ records, Commerce conducted onsite “harvest verifi-
cations” of six respondents in May and June 2005, to assist the
agency in determining whether to value intermediate inputs rather
than factors of production. See Preliminary Results, 70 Fed. Reg. at
69,943; see also Harvest Verification Reports (Pub. Doc. Nos. 386,
392, 393). Unlike typical verifications, where Commerce focuses on
respondents’ books and records (i.e., general ledgers, subledgers,
etc.), these harvest verifications involved onsite visits to allow

8The statute defines the “factors of production” used in producing merchandise to in-
clude, inter alia: “(A) hours of labor required, (B) quantities of raw materials employed, (C)
amounts of energy and other utilities consumed, and (D) representative capital cost, includ-
ing depreciation.” 19 U.S.C. § 1677b(c)(3). The factors of production for raw garlic bulb in-
clude, inter alia, seed, water, energy, and labor. See Preliminary Results, 70 Fed. Reg. at
69,949-50.

In valuing factors of production, the statute directs Commerce to:

utilize, to the extent possible, the prices or costs of factors of production in one or more
market economy countries that are —

(A) at a level of economic development comparable to that of the nonmarket economy
country, and

(B) significant producers of comparable merchandise.
19 U.S.C. § 1677b(c)(4).

9 Commerce’s intermediate input methodology is discussed in detail in section IIL.A, be-
low.
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agency personnel to directly observe respondents’ actual cultivation
and harvesting procedures. See Decision Memorandum at 2-3; see
also Def’’s Brief at 5.

In its Preliminary Results, Commerce concluded that “the books
and records maintained by the [Chinese garlic producers] do not re-
port or account for all of the relevant information and do not allow
the respondents to identify all of the factors of production necessary
to grow and harvest garlic.” See Preliminary Results, 70 Fed. Reg. at
69,949. Commerce therefore used its intermediate input method of
valuation for the respondents’ growing and harvesting factors of pro-
duction, and valued the intermediate input, raw garlic bulb (in lieu
of the upstream factors of production used to produce that input), in
calculating respondents’ dumping margins. Commerce’s Final Re-
sults similarly reflected the agency’s use of its intermediate input
methodology to value raw garlic bulb, after again finding respon-
dents’ data inadequate. See generally Decision Memorandum at
11-22.

While Commerce found the harvesting factors of product data in-
sufficient, Commerce found respondents’ reported data on their post-
harvesting factors of production (i.e., processing, packaging, ship-
ping) to be reliable, both in the Preliminary Results and in the Final
Results. The agency therefore added the surrogate values for those
factors of production to the surrogate value of the raw garlic bulb in-
puts. See Decision Memorandum at 14; see also generally Final Re-
sults, 71 Fed. Reg. 26,329.

II. Standard of Review

In reviewing Commerce’s final determination in an antidumping
case, the agency’s determination must be upheld, except to the ex-
tent that it is found to be “unsupported by substantial evidence on
the record, or otherwise not in accordance with law.” 19 U.S.C.
§ 1516a(b)(1)(B)(1); see also NMB Singapore Ltd. v. United States,
557 F.3d 1316, 1319 (Fed. Cir. 2009). Substantial evidence is “more
than a mere scintilla”; rather, it is “such relevant evidence as a rea-
sonable mind might accept as adequate to support a conclusion.”
Universal Camera Corp. v. Nat’l Labor Relations Bd., 340 U.S. 474,
477 (1951) (quoting Consol. Edison Co. v. Nat’l Labor Relations Bd.,
305 U.S. 197, 229 (1938)); see also Mittal Steel Point Lisas Lid. v.
United States, 548 F.3d 1375, 1380 (Fed. Cir. 2008) (same). More-
over, any evaluation of the substantiality of evidence “must take into
account whatever in the record fairly detracts from its weight,” in-
cluding “contradictory evidence or evidence from which conflicting
inferences could be drawn.” Suramerica de Aleaciones Laminadas,
C.A. v. United States, 44 F.3d 978, 985 (Fed. Cir. 1994) (quoting Uni-
versal Camera, 340 U.S. at 487-88); see also Mittal Steel, 548 F.3d at
1380-81 (same).
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That said, the mere fact that it may be possible to draw two incon-
sistent conclusions from the record does not prevent Commerce’s de-
termination from being supported by substantial evidence. Am. Sili-
con Techs. v. United States, 261 F.3d 1371, 1376 (Fed. Cir. 2001); see
also Consolo v. Federal Maritime Commission, 383 U.S. 607, 620
(1966). Finally, while Commerce must explain the bases for its deci-
sions, “its explanations do not have to be perfect.” NMB Singapore,
557 F.3d at 1319. However, “the path of Commerce’s decision must be
reasonably discernable,” to support judicial review. Id.

II1. Analysis

The Chinese Producers challenge multiple aspects of Commerce’s
Final Results in the tenth administrative review of fresh garlic from
the PRC. Specifically, the Chinese Producers contest: (1) Commerce’s
decision to utilize an intermediate input methodology in valuing
fresh garlic bulb; (2) Commerce’s valuation of fresh garlic bulb using
a specific subset of domestic Indian pricing data; (3) Commerce’s
wage rate calculation; (4) Commerce’s valuation of ocean freight; (5)
Commerce’s valuation of packing cartons; (6) Commerce’s valuation
of plastic jars; and (7) Commerce’s inclusion of certain labor ex-
penses as part of manufacturing overhead. Pls.’ Brief at 2—4.

As discussed in greater detail below, there is no merit to the Chi-
nese Producers’ challenge to Commerce’s use of the intermediate in-
put methodology, or their challenge to Commerce’s inclusion of cer-
tain labor expenses as part of factory overhead. See sections III.A &
II1.G, infra. In contrast, Commerce’s determinations concerning the
valuation of garlic bulb, ocean freight, packing cartons, and plastic
jars, and its calculation of the applicable wage rate, cannot be sus-
tained on the existing record. See sections III.B-IILF, infra. The Chi-
nese Producers’ Motion for Judgment on the Agency Record therefore
must be granted in part, and this matter remanded to Commerce for
further action.

A. Intermediate Input Methodology

The Chinese Producers first challenge the use of Commerce’s in-
termediate input methodology to determine the normal value of raw
garlic bulb, asserting that the methodology is contrary to the plain
language of the statute and not in accordance with past practice, and
that its use did not produce the most accurate normal value. See gen-
erally Pls.” Brief at 8-14.

The Chinese Producers contend that, when Commerce finds re-
spondents’ factors of production information inadequate, Commerce
is statutorily required “to base normal value in its entirety on the
price at which comparable merchandise produced in a comparable
market economy is sold in other countries.” Pls.’ Brief at 8 (citing 19
U.S.C. § 1677b(c)(2)). The Chinese Producers further maintain that,
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even if application of the intermediate input methodology were ap-
propriate in this case, the intermediate input valued must be a “com-
ponent of the subject merchandise,” not the subject merchandise it-
self. See id. at 9. The Chinese Producers’ arguments, however, are
without merit.

Generally, Commerce calculates normal value in antidumping
matters pursuant to 19 U.S.C. § 1677b(a).'°® Where (as here) the
subject merchandise was exported from a nonmarket economy
(“NME”) country,™ and if Commerce finds that — in light of concerns
about the sufficiency or reliability of the data — the available infor-
mation “does not permit the normal value of the subject merchandise
to be determined under [19 U.S.C. § 1677b(a)],” the statute instructs
Commerce to use surrogate values “based on the best available infor-
mation regarding the values of such factors [of production] in a mar-
ket economy country or countries considered to be appropriate” by
the agency. See 19 U.S.C. § 1677b(c)(1)."

However, if Commerce finds the available information inadequate
for purposes of determining the normal value of the subject mer-
chandise pursuant to the factors of production method (described
above), the statute provides that Commerce shall base normal value
on the export price of comparable merchandise produced in one or
more market economy countries that are economically comparable to
the nonmarket economy country at issue. 19 U.S.C. § 1677b(c)(2).

Within this general framework, the statute “accords Commerce
wide discretion in the valuation of factors of production in the appli-
cation of those guidelines”; indeed, the Court of Appeals has “specifi-
cally held that Commerce may depart from surrogate values when
there are other methods of determining the ‘best available informa-
tion’ regarding the values of the factors of production.” Shakeproof
Assembly Components v. United States, 268 F.3d 1376, 1381 (Fed.
Cir. 2001) (citing Lasko Metal Prods., Inc. v. United States, 43 F.3d

10See n.3, supra.

11The statute defines an NME country as “any foreign country that [Commerce] deter-
mines does not operate on market principles of cost or pricing structures, so that sales of
merchandise in such country do not reflect the fair value of the merchandise.” 19 U.S.C.
§ 1677(18)(A).

In the instant administrative review, as in those that preceded it, Commerce treated the
PRC as an NME country and selected India as the surrogate market-economy country. See
Decision Memorandum at 22; see also, e.g., Jinan Yipin Corp. Ltd. v. United States, 31
CIT___,__ 526 F. Supp. 2d 1347, 1368 (2007) (eighth administrative review of the
antidumping duty order on fresh garlic from PRC); Ninth Garlic Review Memorandum,
2005 WL 2290660, at comment 2.

12g8pecifically, the statute instructs Commerce to “determine the normal value of the
subject merchandise on the basis of the value of the factors of production utilized in produc-
ing the merchandise and to which shall be added an amount for general expenses and profit
plus the cost of containers, coverings, and other expenses.” 19 U.S.C. § 1677b(c)(1). “[TThe
valuation of the factors of production shall be based on the best available information re-
garding the values of such factors in a market economy country or countries considered to
be appropriate” by Commerce. Id.; see also 19 U.S.C. § 1677b(c)(4).
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1442, 1446 (Fed. Cir. 1994)). In short, when “determining the valua-
tion of the factors of production, the critical question is whether the
methodology used by Commerce is based on the best available infor-
mation and establishes antidumping margins as accurately as pos-
sible.” Shakeproof, 268 F.3d at 1382.

In prior administrative reviews of the Antidumping Order at is-
sue, Commerce used the factors of production data reported by the
respondents (including both harvesting and post- harvesting factors
of production), and based its calculation of the normal value of fresh
garlic upon those data. See, e.g., Ninth Garlic Review Memorandum,
2005 WL 2290660, at comment 1. In the immediately preceding re-
view, however, Commerce acknowledged various flaws in the respon-
dents’ factors of production data, and considered whether use of the
agency’s intermediate input methodology would be appropriate. See
id. Although the agency ultimately declined to use its intermediate
input methodology in the ninth review due to lack of sufficient infor-
mation, Commerce there indicated that it planned to “fully examine
all of these issues in the next administrative review.” Id.

In the tenth administrative review at issue here, Commerce made
good on its promise, and — indeed — decided to use its intermediate
input methodology when determining the value of raw garlic bulb.
See Decision Memorandum at 11-15; Preliminary Results, 70 Fed.
Reg. at 69,947-50. As set forth above, in reaching its decision, Com-
merce sent multiple supplemental questionnaires to the respondent
producers of Chinese garlic, and conducted onsite harvest verifica-
tions of six of those producers, all in an attempt to verify their har-
vesting factors of production. See Preliminary Results, 70 Fed. Reg.
at 69,943; Harvest Verification Reports.

Despite the agency’s efforts, Commerce found that “respondents
are unable to accurately report and substantiate the complete costs
of growing garlic.” See Intermediate Input Methodology Memoran-
dum (Pub. Doc. No. 388), at 3. Specifically, Commerce stated:

Evidence on the record of these reviews regarding the recording
and accounting standards of the garlic industry in the PRC
supports a finding that we cannot accurately quantify the con-
sumption rates of all relevant [factors of production] used to
grow, harvest and process the subject merchandise. Further,
the respondents’ ability to measure and report accurate [factors
of production] to the Department is greatly diminished by the
fact that they lease the land on which the garlic is grown, and
therefore cannot obtain information on other crops that are
grown on this land in the off-season, which ultimately affect the
[factors of production] for raw garlic. Finally, respondents do
not keep the types of books and records that would allow the
Department to establish the appropriateness or accuracy of the
reported [factors of production].



118 CUSTOMS BULLETIN AND DECISIONS, VOL. 43, NO. 22, MAY 29, 2009

Id. at 10-11."2 After determining the surrogate value for the inter-
mediate input at issue — raw garlic bulb — Commerce added the post-
harvesting factors of production, which it had deemed reliable, to the
intermediate value and ultimately arrived at the overall normal
value of the subject merchandise. See Decision Memorandum at 14.

Commerce here used its intermediate input methodology within
the statute’s traditional best- available-factor-of-production-
information valuation methodology, and not pursuant to the alterna-
tive methodology exception established by statute. See Decision
Memorandum at 14. As Commerce explained in its Intermediate In-
put Methodology Memorandum, Commerce merely “modiflied]” its
standard upstream factor of production methodology in applying its
intermediate input methodology. See Intermediate Input Methodol-
ogy Memorandum at 1. The only difference is that, in cases where
the intermediate input methodology is employed, Commerce believes
that, due to inaccurate or flawed data, or some other anomaly, the
best way to value the factors of production used to produce an inter-
mediate product (here, raw garlic bulb) is through the direct valua-
tion of that intermediate input. See Decision Memorandum at 14.'*
Commerce explained that:

We [Commerce] also disagree with the contentions raised
by ... respondents that we relied on [§ 1677b(c)(2)’s alterna-
tive methodology exception] to calculate normal value. Rather,
using the intermediate input methodology . ..is consistent

13The evidence of record demonstrates that the respondents: (1) did not adequately
“track actual labor hours incurred for growing, tending and harvesting activities and, thus,
do not maintain appropriate records”; (2) were not able to adequately report yield loss re-
sulting “from shrinkage that occurs during the production of garlic due to the loss of water
weight and the discarding of roots, stems, and skins during processing”; (3) differed signifi-
cantly in how they reported seed usage, “resulting in vastly divergent reported seed use
among respondents”; (4) failed to account for additional variables, such as the effect of the
off-season crops grown on the leased land; and (5) kept such inaccurate books and records,
that Commerce could not conduct a meaningful standard verification. See generally Def.’s
Brief at 15-16 (internal quotation marks and citations omitted). These problems are much
the same as the concerns raised in the ninth administrative review. See Ninth Garlic Re-
view Memorandum, 2005 WL 2290660, at comment 1.

14 Commerce has previously recognized two separate sets of circumstances where it “will
modify its standard [factor of production] methodology” and use its intermediate input
methodology. See Intermediate Input Methodology Memorandum at 1. The first scenario is
where the factors of production used to produce an intermediate input account for an insig-
nificant share of the total output, and Commerce determines that the increased accuracy to
the overall calculation that would result from valuing each of these intermediate input fac-
tors of production is insignificant (i.e., the insignificant share exception). Decision Memo-
randum at 12; Intermediate Input Methodology Memorandum at 1. The second instance is
where “it is clear that attempting to value the factors used in a production process yielding
an intermediate product would lead to an inaccurate result because [Commerce] may not be
able to account for a significant element of cost adequately in the overall factors buildup”
(i.e., the significant element exception). Intermediate Input Methodology Memorandum at
1. See also Decision Memorandum at 12; see generally Anshan Iron & Steel Co. v. United
States, 28 CIT 1728, 358 F. Supp. 2d 1236 (2004) (“Anshan II”).
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with [§ 1677b(c)(1)(B)] because we valued the respondents’ re-
ported [factors of production]. The intermediate input method-
ology merely allows [Commerce] to value the intermediate
product (in this case the raw garlic bulb) in lieu of valuing the
upstream inputs used to produce that intermediate product.
Valuing the intermediate input in this way constitutes the “best
available information,” in accordance with [§ 1677b(c)(1)(B)].

Decision Memorandum at 14 (discussing application of 19 U.S.C.
§ 1677b(c)). None of the Chinese Producers’ arguments undermine
the soundness of Commerce’s reasoning to any significant degree.

The Chinese Producers contend that the statute requires that, if
Commerce finds the available factors of production data inadequate,
the agency must abandon application of the traditional factor of pro-
duction method, and instead apply an alternative valuation method-
ology, basing “normal value in its entirety on the price at which com-
parable merchandise produced in a comparable market economy is
sold in other countries.” Pls.” Brief at 8 (citing 19 U.S.C.
§ 1677b(e)(2)). But the Chinese Producers are mistaken.

Because the statutory exception that the Chinese Producers in-
voke “is unclear as to the circumstances in which ‘the available infor-
mation is adequate for purposes of determining the normal value,’
the question is whether Commerce’s interpretation is based on a per-
missible construction of the statute.” Def’s Brief at 22 (citing Chev-
ron U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 843
(1984)).15 Here, Commerce properly read the statute to require use
of an “alternative valuation method” only when “all respondents’ in-
formation is ‘inadequate’ or unuseable to determine normal value
under [§] 1677b(c)(1).” Id. at 21. As the Domestic Producers explain,
the statute “only directs Commerce to determine the ‘quantities of
raw materials employed;’ [sic] it contains no detailed prescription for
how physical [factors of production] are to be identified or a require-
ment that material [factors of production] be identified with the
same level of detail in every case.” Def.-Ints.” Brief at 9 (quoting 19
U.S.C. § 1677b(c)(3)(B)).

Congress accorded Commerce broad discretion to develop one or
more methodologies for valuing factors of production in NME cases,
subject only to the fundamental requirement that the agency’s deter-
minations be “based on the best available information” in every case.
See 19 U.S.C. § 1677b(c)(1); see also Def.-Ints.” Brief at 9-10. Com-
merce’s intermediate input valuation methodology was developed
pursuant to the agency’s broad statutory authority, and in accor-
dance with its statutory mandate to base its determinations “on the
best available information” concerning the values of the factors of

15The internal quotation is from the text of 19 U.S.C. § 1677b(c)(2).
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production at issue. See 19 U.S.C. § 1677b(c)(1); see also Def.-Ints.’
Brief at 9-11.

The Chinese Producers further claim that “the statute leaves no
discretion for the agency to disregard [certain factors of production]
and still attempt to calculate normal value pursuant to 19 U.S.C.
§ 1677b(c)(1).” See Pls.’ Reply Brief at 3. But Commerce is not forced
to abandon § 1677b(c)(1) factors of production valuation merely be-
cause a portion of respondents’ factors of production data is inad-
equate.

On its face, the § 1677b(c)(2) exception limits Commerce’s ability
to determine normal value using that alternative valuation method
- i.e., to determine normal value based on the price at which compa-
rable merchandise is “produced in one or more market economy
countries that are at a level of economic development comparable to
that of the nonmarket economy country,” and “sold in other coun-
tries, including the United States” — to situations where the agency
“finds that the available information is inadequate for purposes of
determining the normal value of subject merchandise under
[§ 1677b(c)(1)].” 19 U.S.C. § 1677b(c)(2). Using a short-cut to deter-
mine factors of production value in certain, limited situations where
the factors of production data submitted are inadequate certainly
falls within the broad discretion accorded Commerce under the stat-
ute.

Commerce here did not conclude that all of respondents’ factors of
production data was inadequate for determining the normal value of
subject merchandise; only a portion was found to be inadequate. As a
result, in the present review, there was no need for the agency to re-
sort to the alternative methodology exception in § 1677b(c)(2). See
Def’’s Brief at 21-23; Def.-Ints.” Brief at 10. Contrary to the Chinese
Producers’ “all-or-nothing” approach, because the only inaccurate
factors of production data concerned the factors of production used to
produce raw garlic bulb, Commerce reasonably decided to value that
intermediate input (raw garlic bulb) pursuant to the intermediate
input methodology (and within the traditional valuation methodol-
ogy prescribed by § 1677b(c)(1)), while also using the post-
harvesting factors of production data that the agency deemed accu-
rate. See Def’s Brief at 22-23. Thus, as the Government and the
Domestic Producers maintain, both Commerce’s interpretation of the
statute and the agency’s decision to use its intermediate input meth-
odology in this case are reasonable. See id. at 14; Def.-Ints.” Brief at
10.

Turning to Commerce’s application of its intermediate input meth-
odology, the Chinese Producers correctly note that, in past cases,
Commerce has used that methodology to value a component of the
subject merchandise. Here, according to the Chinese Producers, raw
garlic bulb - the intermediate input at issue - is “the actual product
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subject to the dumping order.” Pls.’ Brief at 9.16 The Chinese Produc-
ers’ argument is unavailing.

The Government explains that, “because the raw garlic bulb is
harvested from the ground, and is ‘not immediately shipped to the
United States,” [and] requires ‘at least a minimum amount of pro-
cessing and packing,” the raw garlic bulb cannot be the subject mer-
chandise.” See Def.’s Brief at 19 (quoting Decision Memorandum at
13). The Government notes that “Commerce’s experience in several
administrative and new shipper reviews of fresh garlic confirmed
this conclusion, showing ... ‘that the garlic harvested from the
ground is, at minimum, cleaned to remove the outer skins in order to
give the garlic bulb its characteristic white, fresh appearance,” ” and
“ ‘the whole bulb garlic is then typically packed in mesh bags and
cartons for shipment.’” See id. at 19 (quoting Decision Memorandum
at 13). Contrary to the Chinese Producers’ assertions, the fact that
raw garlic bulb is an advanced intermediate input does not set this
case apart from prior cases where Commerce has used its intermedi-
ate input methodology.

The Domestic Producers’ analysis differs slightly from that of the
Government, but reaches the same end. The Domestic Producers
concede that raw garlic bulb may be covered by the Antidumping Or-
der. See Def.-Ints.’ Brief at 12.17 However, the Domestic Producers go
on to note that “the propriety of applying the intermediate input
methodology has nothing to do with whether the intermediate inputs
in question are within the scope of the antidumping order or not; it
depends on whether this methodology achieves a more accurate and
legally-defensible result in the particular case.” Id. at 12.

In any event, the Chinese Producers’ emphasis on the scope of the
Antidumping Order is misplaced, because (as both the Government
and the Domestic Producers note) the subject merchandise in the
present case is not the raw bulb, but — rather — fresh garlic, which,
as described above, obviously requires at least some degree of pro-
cessing in order to be ready for shipment. See Decision Memoran-
dum at 13.

16 Commerce has previously applied the intermediate input methodology to intermediate
foodstuff products such as whole fish (in the production of frozen fish fillets) and raw mush-
rooms (in the production of preserved mushrooms). See Issues and Decision Memorandum
for the Antidumping Duty Investigation of Certain Frozen Fish Fillets from the Socialist
Republic of Vietnam, 2003 WL 24153843 (June 23, 2003), at comment 3; Issues and Deci-
sion Memorandum for the Antidumping Duty Administrative and New Shipper Reviews on
Certain Preserved Mushrooms from the People’s Republic of China, 2001 WL 640661 (June
11, 2001), at comment 2.

17The Domestic Producers state that “[t]he subject merchandise in this case is processed
fresh and peeled garlic; raw garlic bulb is only an intermediate input used in the production
of that subject merchandise — albeit an input so advanced that raw garlic bulb, if exported
by China to the United States, would be covered by the antidumping duty order.” Def.-Ints.’
Brief at 12.
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Finally, the Chinese Producers assert that Commerce failed to ad-
equately explain the need to depart from the agency’s practice in
prior reviews, and its basis for concluding that use of the agency’s in-
termediate input methodology would result in a more accurate mar-
gin. See Pls. Brief at 12. As the Chinese Producers acknowledge,
“Commerce is permitted to deviate from ... past practice, at least
where it explains the reason for its departure.” Allegheny Ludlum
Corp. v. United States, 346 F.3d 1368, 1373 (Fed. Cir. 2003) (citing
Atchison, Topeka & Santa Fe Ry. Co. v. Wichita Bd. of Trade, 412
U.S. 800, 808 (1973)). The Chinese Producers seek to make much of
the fact that “respondents to this review maintained their books and
records in accordance with the methodology employed in previous re-
views of this order.” Pls.” Brief at 12. But that is of little moment
here.

As the Government and the Domestic Producers underscore, in the
administrative review immediately preceding the review at issue
here, Commerce unequivocally expressed its concerns about the ac-
curacy and reliability of the factors of production data submitted by
the respondents and stated the agency’s intentions to examine and
address those concerns in future reviews. See Ninth Garlic Review
Memorandum, 2005 WL 2290660, at comment 1; see also Def.’s Brief
at 17-18; Def.-Ints.” Brief at 14-15. The Domestic Producers explain:

Although Commerce was not persuaded to depart from use of
the traditional upstream [factors of production] valuation
method in the eighth and ninth reviews themselves, it put all
parties on notice in the final results of the ninth review that it
intended to scrutinize the respondents’ reported upstream [fac-
tors of production] very carefully in this tenth review with a
view toward moving to use of the intermediate input valuation
method if its review of the upstream data warranted it.

Def.-Ints.” Brief at 14.

Commerce adequately explained its intermediate input methodol-
ogy and the agency’s reasons for using it in this case (i.e., to obtain
the most accurate results) in the Preliminary Results, in the Inter-
mediate Input Methodology Memorandum, and in the Decision
Memorandum. See generally Preliminary Results, 70 Fed. Reg. at
69,949-50; Intermediate Input Methodology Memorandum; Decision
Memorandum at 11-15. Moreover, the agency’s reasoning in this
case is reinforced by the agency’s handling of similar issues in other
cases in the past. The law does not require more. See generally NMB
Singapore, 557 F.3d at 1319 (although agency must explain the
bases for its decisions, “its explanations do not have to be perfect,” so
long as “the path of Commerce’s decision . . . [is] reasonably discern-
able”).

In sum, Commerce acted within its discretion in deciding to use
the agency’s intermediate valuation methodology. Commerce thor-
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oughly explained its reasons for deviating from its practice in prior
administrative reviews of the Antidumping Order at issue; and the
agency adequately supported its use of the intermediate input meth-
odology within factors of production valuation. The Chinese Produc-
ers’ challenges to Commerce’s use of the intermediate input method-
ology in this instance must therefore be rejected.

B. Garlic Bulb Valuation

The Chinese Producers fare better on their challenge to Com-
merce’s surrogate valuation of the raw garlic bulb input in its calcu-
lation of normal value for fresh garlic. According to the Chinese Pro-
ducers, Commerce erred in selecting the Indian Agricultural
Marketing Information Network (“Agmarknet”) data for the “China”
variety of garlic as the basis for the surrogate value of respondents’
garlic bulb input. The Chinese Producers further assert that Com-
merce improperly rejected more representative data that the respon-
dents submitted. See generally Pls.” Brief at 16-17, 20-21.

As section III.A above explains, in a nonmarket economy case such
as this, Commerce must base its surrogate values on “the best avail-
able information” from an appropriate market economy country or
countries. See 19 U.S.C. § 1677b(c)(1). Because the statute does not
define “best available information,” Commerce has broad discretion
to determine the best available information “in a reasonable manner
on a case-by-case basis.” See Rhodia, Inc. v. United States, 25 CIT
1278, 1286, 185 F. Supp. 2d 1343, 1351 (2001) (quotation marks and
citation omitted). That discretion, however, is “curtailed by the pur-
pose of the statute, i.e., to construct the product’s normal value as it
would have been if the NME country were a market economy coun-
try.” Rhodia, 25 CIT at 1286, 185 F. Supp. 2d at 1351 (citing Nation
Ford Chem. Co. v. United States, 166 F.3d 1373, 1375 (Fed. Cir.
1999)).'8

In the present case, following its decision to apply the intermedi-
ate input methodology to determine normal value, Commerce was
required to choose a surrogate value for the intermediate input in
question, raw garlic bulb.'® Initially, Commerce found that Indian

18 See also Goldlink Indus. Co., Ltd. v. United States, 30 CIT 616, 619, 431 F. Supp. 2d
1323, 1327 (2006); Baoding Yude Chem. Indus. Co., Ltd. v. United States, 25 CIT 1118, 1119,
170 F. Supp. 2d 1335, 1337 (2001).

191n the eighth and ninth administrative reviews, Commerce employed the standard up-
stream factors of production methodology, rather than the intermediate input methodology,
and identified a surrogate value for garlic seed using price data derived from the Indian Na-
tional Horticultural Research and Development Foundation (“NHRDF”); Commerce then
calculated surrogate values for the other inputs. See Ninth Garlic Review Memorandum,
2005 WL 2290660, at comment 2; see also Fresh Garlic from the People’s Republic of
China: Final Results of Antidumping Duty Administrative Review and New Shipper Re-
views (Eighth Administrative Review), 69 Fed. Reg. 33,626, 33,628 (June 16, 2004) (“Eighth
Garlic Review Memorandum”).
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import statistics derived from the World Trade Atlas constituted the
best publicly available data for this purpose, and dismissed the use
of Agmarknet data. See Preliminary Results, 70 Fed. Reg. at
69,949-50.%2° In the Preliminary Results, Commerce explained its
dissatisfaction with the Agmarknet data, noting that the agency
could not “ascertain the quality or nature of the garlic products (i.e.,
bulbs, loose cloves, etc.).” Preliminary Results, 70 Fed. Reg. at
69,950. According to Commerce, this shortcoming was important, be-
cause respondents’ garlic is a large, high yield, high-quality type of
garlic that is distinct from the overwhelming majority of garlic
grown in India. See Decision Memorandum at 40-41. Thus, while
the respondents submitted data from the broader Agmarknet data-
base during the course of the review, Commerce initially rejected the
use of Agmarknet data based on the agency’s belief that the data re-
flected only small-bulb Indian garlic. In addition, Commerce was
concerned that it could not determine whether the Agmarknet fig-
ures were tax-exclusive. See id. at 40; see also Def.’s Brief at 25.

In the Final Results, Commerce reversed course and concluded
that the Agmarknet data reflecting values for the Indian domestic
garlic identified as “China” variety was the best overall source of In-
dian price information. See Decision Memorandum at 40-41. Ex-
plaining its decision to rely on the Agmarknet data, Commerce
stated:

[TThe [Agmarknet] database represents daily garlic bulb prices
from wholesale markets in 21 out of 28 Indian states plus the
National Capital Territory of Delhi. Therefore, we find that
Agmarknet data are broadly representative of garlic bulb prices
throughout India as noted by several respondents. Second, the
database represents market transactions covering the period
November 1, 2003 through October 31, 2004, and therefore, we
find the data to be contemporaneous with the review.

Id. at 42 (emphasis added). Commerce also noted that the
Agmarknet database was publicly available; but the agency had to
concede that it still had no firm indication as to whether the
Agmarknet figures were inclusive of taxes. See id. Finally, and most
importantly, Commerce noted that Agmarknet lists prices for six
separate varieties of garlic, one of which is the “China” category.

In the instant review, Commerce’s objective was to find the best available surrogate
value for the intermediate product (as opposed to previous reviews, where it sought to iden-
tify the most appropriate surrogate value for garlic seed and other upstream factors of pro-
duction).

20 The World Trade Atlas has been described as “a database of commodities using all lev-
els of the Harmonized Tariff Schedule,” which “enables users to determine the value of a
specific product and identify countries to or from which the product is being exported or im-
ported.” Longkou Haimeng Mach. Co. v. United States, 32 CIT _, n.17, 581 F.
Supp. 2d 1344, 1361 n.17 (2008).
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Conspicuously absent from the Agmarknet data, however, is any de-
scription of those categories. See id. at 40, 42.

Obviously conscious that its task was “to value large-sized garlic
bulb because this is the primary characteristic that distinguishes the
type of garlic exported by the PRC respondents from the majority of
garlic sold in India,” Commerce found the “China” variety of garlic to
be most similar to the respondents’ garlic — even though no descrip-
tion of “China” variety garlic was provided, and seemingly based on
nothing more than perhaps the name of the variety, and the fact that
it had a higher weighted-average price. See Decision Memorandum
at 42-44.

To be sure, Commerce enjoys broad discretion in determining what
constitutes the best information available. Nevertheless, Commerce
may not act arbitrarily. “In determining the valuation of the factors
of production, the critical question is whether the methodology used
by Commerce is based on the best available information and estab-
lishes antidumping margins as accurately as possible.” Shakeproof,
268 F.3d at 1382. The statutory objective of calculating dumping
margins as accurately as possible can be achieved only when Com-
merce’s choice as to what constitutes the best available information
evidences a rational and reasonable relationship to the factor of pro-
duction that it represents. And, as the Chinese Producers assert,
Commerce’s speculation here — that higher-price-equals-bigger-bulb
- cannot suffice to establish the requisite rational and reasonable re-
lationship between respondents’ garlic bulb input and the
Agmarknet “China” variety of garlic. See Pls.” Brief at 23. In short,
absent evidence on the nature and characteristics of Agmarknet’s
“China” variety of garlic bulb, Commerce’s decision to use the
“China” variety prices was impermissibly speculative. See id. at 17.

Commerce’s reliance on the Domestic Producers’ Market Research
Report (submitted in the course of the administrative review) does
little, if anything, to buttress the agency’s decision. As the Market
Research Report explains it, Chinese garlic exported to the United
States has an average bulb diameter of greater than 40 millimeters,
while garlic typically grown and sold in the Indian market has an
average bulb diameter of only 20 to 40 millimeters. Decision Memo-
randum at 42-43; see also generally Market Research Report (Pub.
Doc. No. 41). The Market Research Report stated that this typical
Indian garlic is cultivated in “short-day” zones, rather than “long-
day” zones (which have longer periods of sunlight, and which are
where larger, high-yield garlic is cultivated). Decision Memorandum
at 41 (citing Market Research Report at 11).%!

21The “long-day” zones are defined as agro-climatic zones above 30 degrees north lati-
tude which are characterized by longer periods of sunlight vis-a-vis the “short-day” zones,
which are below 30 degrees north latitude and enjoy less sunlight. Decision Memorandum
at 41; Market Research Report at 10-11.



126 CUSTOMS BULLETIN AND DECISIONS, VOL. 43, NO. 22, MAY 29, 2009

The Market Research Report specifically identified Agrifound
Parvati (a large Indian garlic variety) as one of the three varieties of
garlic with characteristics similar to the Chinese garlic grown by re-
spondents. Decision Memorandum at 41; id. n.110 (citing Ninth Gar-
lic Review Memorandum, 2005 WL 2290660, at comment 2; Market
Research Report at 18). According to Commerce, “Agrifound Parvati
is a clonal garlic believed to be of Chinese genetic origin that was de-
veloped by NHRDF and is the closest variety (in terms of genetic ori-
gin, specifications, etc.) to Chinese garlic.” Id. at 41 (citing Market
Research Report at 18). Commerce further indicated that “use of
such clonal varieties, developed mainly by NHRDF, are increasing in
certain areas in India due to the efforts of NHRDF and other institu-
tions, and that this development is in sharp contrast to the rest of
the county where local varieties dominate.” Id. (citing Market Re-
search Report at 13-17, 18).

The Chinese Producers contend that — from Commerce’s recitation
of certain information from the Domestic Producers’ Market Re-
search Report (outlined above) — the agency then “made a substan-
tial leap . . . and concluded without any evidentiary support that the
minute group of sales designated as ‘China’ variety in the
Agmarknet data must represent sales of this larger garlic being cul-
tivated in the ‘long-day’ regions.” See Pls.” Brief at 17; see also Deci-
sion Memorandum at 41.

The Chinese Producers’ assessment is not far off the mark. The
language of Commerce’s summation of the Market Research Report,
and the agency’s phrasing of its ultimate conclusion on this point,
are telling.?? The stated rationale for the agency’s selection of
Agmarknet’s “China” variety data as the surrogate value for raw
garlic bulb in this case was largely speculative and conclusory, and
lacks adequate support in the evidentiary record.

Even the Domestic Producers are “not prepared to defend Com-
merce’s choice of the price for garlic designated as ‘China’ in the
Agmarknet data as the surrogate value for raw garlic bulb.” Def.-

22 Summarizing what it gleaned from the Domestic Producers’ Market Research Report,
Commerce concluded in its Decision Memorandum that “while smaller local varieties re-
main the predominant type of garlic grown in India, large-bulb garlic — similar to that
grown by the PRC respondents — is being grown in various parts of India and is beginning
to make inroads vis-a-vis the locally cultivated, small-bulb Indian varieties.” See Decision
Memorandum at 41 (citing Market Research Report at 13-17).

From the referenced information, drawn from the Market Research Report, Commerce
reached its ultimate conclusion:

Based on the evidence of the increasing availability of the large-sized garlic bulb in India
and absent contrary information, [the agency] find[s] it reasonable to conclude that the
variety indicated as “China” is representative of the distinctively larger garlic produced
by the PRC respondents.

Decision Memorandum at 42.
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Ints.’ Brief at 17.23 All that the Domestic Producers are prepared to
defend is “the principle underlying Commerce’s choice — that is, the
notion that the surrogate value for raw garlic bulb should, as much
as possible, be representative of the large-bulb garlic exported by re-
spondents to the United States.” Id. Such a “notion,” however, lends
Commerce no support in its decision to select the “China” variety of
Agmarknet garlic, in particular, as a basis for surrogate value here.

The Government struggles to mount a defense of Commerce’s deci-
sion, gamely arguing that the price differential between “China” va-
riety garlic and other Indian garlic “would be expected if the ‘China’
variety garlic reflected the larger Agrifound Parvati bulb.” See Def.’s
Brief at 28 (emphases added). However, the conjecture and contin-
gency reflected in “woulds” and “ifs” belie the sound evidentiary ba-
sis required to support the agency’s conclusion “that the Agmarknet
‘China’ variety garlic was the most appropriate surrogate for respon-
dents’ garlic.” See id. at 28.

The Government emphasizes that “the information regarding gar-
lic bulb derived from the other reported garlic varieties in the
Agmarknet database . .. did not reveal any physical characteristics
demonstrating that they were similar to respondents’ large bulbed
garlic.” Def’s Brief at 28. But the very same can be said of the infor-
mation on the “China” variety. See Decision Memorandum at 42
(“there are no descriptions provided by Agmarknet which define
these variety categories”). The Agmarknet database provides no
physical description of any of the listed varieties of garlic bulb, in-
cluding the “China” variety.

Distilled to its essence, the Government’s argument in support of
Commerce’s selection of the “China” variety data as the best avail-
able information is basically the same as the basis set forth by the
agency itself in its Decision Memorandum - that is, that a higher
price may be indicative of a larger bulb, and that such a larger bulb
may be the Agrifound Parvati bulb, which, in turn, may be similar to
the respondents’ garlic bulb. See Def’s Brief at 26-28; Decision
Memorandum at 41-43. The tenuous nature of that logic is self-
evident.

The Chinese Producers point to other problems with Commerce’s
selection of the Agmarknet “China” variety data as well. See gener-
ally Pls.” Brief at 17, 21. For example, the Chinese Producers note
that “China” variety garlic is apparently grown only in three Indian
states (Punjab, Gujarat, and Haryana). But only one of those states
(Punjab) is within the long-day growing region where Agrifound
Parvati - the Indian variety which reportedly may be the most simi-
lar to the respondents’ Chinese garlic — is found. See id. at 20-21. In
other words, in an effort to base surrogate value on the “China” vari-

23The Domestic Producers initially filed their own action seeking review of Commerce’s
decision in this respect; however, that action was voluntarily dismissed.
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ety of garlic bulb, Commerce selected a dataset made up primarily of
non-long-day-zone regions, and rejected the Chinese Producers’ ef-
fort to select a dataset more representative of long-day zones (which
the Domestic Producers contend, and Commerce accepted, is most
likely where garlic comparable to respondents’ garlic is grown). See
id. Such inherently illogical reasoning undermines Commerce’s se-
lection and use of the “China” variety as the basis for surrogate
value here.

And there are other seeming contradictions in Commerce’s posi-
tion that are problematic. For example, the Chinese Producers em-
phasize that Commerce assertedly predicated its decision to use
Agmarknet data on the fact that the Agmarknet data were broad-
based and country-wide. Yet Commerce ultimately based the surro-
gate value on data from a subset of Indian garlic (the “China” vari-
ety) grown only in three Indian states, which essentially
contradicted the agency’s rationale for using the Agmarknet data in
the first place. See Pls.” Brief at 20-21; see also Decision Memoran-
dum at 42 (emphasizing that “Agmarknet data are broadly represen-
tative of garlic bulb prices throughout India”).

Underscoring the apparent irony of Commerce’s decision, the Chi-
nese Producers note that Commerce rejected their proposal to use
sales prices contained in the Agmarknet database for states where
the Market Research Report indicates that high-yield, high-quality
garlic predominates (i.e., the states of Himachal Pradesh, Ut-
taranchal, and Jammu and Kashmir), based on the agency’s reason-
ing that:

it is [Commerce’s] practice to use country-wide data instead of
regional data when the former is available. Moreover, we at-
tempt to find the most representative, least distortive. ..
market-based value. The more broad-based the value, the
greater the likelihood that the value [is] representative.

Pls.’ Brief at 20-21 (quoting Decision Memorandum at 45). Thus, not
only is Commerce’s selection of “China” variety garlic as the “best
available information” unsupported by the evidence, but it also
seems inherently inconsistent with Commerce’s stated rationale for
rejecting the respondents’ proposed data (i.e., that the data were not
country-wide).

Finally, the Chinese Producers maintain that, because the
Agmarknet data that Commerce used constituted price information
representative of the final product (fresh garlic sold at market), the
data intrinsically already reflected post-harvest factors of produc-
tion. See Pls.’” Brief at 11-12. Thus, the Chinese Producers contend,
Commerce impermissibly inflated the surrogate value of fresh garlic
by adding additional post-harvest factors of production (e.g., sales,
packing, and transportation costs) to a figure that already reflected
such costs. See id. at 11-12; see also Pls.” Reply Brief at 5. While
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there is a certain logic to the Chinese Producers’ argument, they
have not demonstrated that use of the intermediate input methodol-
ogy in fact results in double counting. On remand, however, Com-
merce should consider this possible inconsistency and the potential
for double counting that may result when using data from the
Agmarknet database, which presumably contains information re-
garding Indian market transactions and is representative of the fi-
nal garlic product rather than an intermediate garlic product (i.e.,
garlic bulb). See Pls.’ Brief at 12-14.

As the Chinese Producers emphasized at oral argument, Com-
merce’s use of Agmarknet data for the intermediate input appears to
conflict with its prior claim that raw garlic — the intermediate input
— is not the subject merchandise because it requires further process-
ing to become market-ready fresh garlic (the final product). See Re-
cording of Oral Argument at 1:50:00. As Commerce noted, the post-
harvest factors of production in India may differ from those of
respondents. But, on remand, Commerce should be mindful that,
when valuing an intermediate product in an NME country case, it
must find a surrogate representative of that intermediate product.
See Decision Memorandum at 52-53; see also Def.’s Brief at 29-30.24
Here, it is unclear whether Agmarknet’s Indian garlic is adequately
representative of the respondents’ “intermediate” garlic bulb.

Commerce has broad discretion in this arena; but its decisions
nonetheless cannot be arbitrary, and must have a solid foundation in
the evidentiary record. The Government here contends that Com-
merce selected the “China” variety of garlic bulb as listed in the
Agmarknet database because that garlic comes from three different
states in different regions (unlike the regional data proposed by the
Chinese Producers, which — the Government claims — may be subject
to regional price distortions). See Def.’s Brief at 31. The Chinese Pro-
ducers’ proposed data set may or may not be the “best available in-
formation”; but, contrary to the Government’s assertions, Commerce
has not established that the long-day-region data proffered by the
Chinese Producers suffers from any distortions. See id.

In light of the numerous flaws and discrepancies in Commerce’s
reasoning (as summarized above), Commerce has failed to ad-
equately support its selection of Agmarknet’s “China” variety garlic
bulb as the basis for its surrogate valuation of respondent’s garlic
bulb input. This issue therefore must be remanded to the agency, so
that it may reconsider its valuation of respondents’ garlic bulb input,

24 Commerce found that none of the respondents’ packaging expenses are included in the
Agmarknet data. See Decision Memorandum at 52. Commerce also stated that “none of the
type of packaging or processing inputs used by . . . respondents for their exports of peeled
garlic . . . are included in the garlic bulb prices quoted by Agmarknet.” Id. But that finding
is relevant only to peeled garlic, and does not necessarily equate Indian market-ready garlic
with the respondents’ intermediate input (raw garlic bulb).
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taking into consideration the evidence and the arguments that the
Chinese Producers have advanced here.

C. Wage Rate Calculation

Taking issue with Commerce’s wage rate calculation, the Chinese
Producers contend that the PRC wage rate used in this review — cal-
culated pursuant to the agency’s “long-standing regression-based
methodology” — does not reflect the wage rates in market economy
countries comparable to the PRC; that Commerce failed to explain
why the results produced by the regression methodology are more
accurate than the alternatives proposed by the Chinese Producers;
and that Commerce’s calculation contravenes established precedent.
See generally Pls.” Brief at 24-31; Pls.” Reply Brief at 8-9; see also
Def’s Brief at 55 (referring to Commerce’s “long-standing regression-
based methodology”); Expected Non-Market Economy Wages: Re-
quest for Comment on Calculation Methodology, 70 Fed. Reg. 37,761
(June 30, 2005) (same). Because Commerce has failed to adequately
explain, justify, and support its methodology (including its applica-
tion in this case), this issue must be remanded to Commerce for fur-
ther consideration.

When constructing the normal value of a product from an NME
country, Commerce must determine the “hours of labor required” as
a factor of production. See 19 U.S.C. § 1677b(c)(3). Like other factors
of production, Commerce is directed to value labor “utiliz[ing], to the
extent possible, the prices or costs of factors of production in one or
more market economy countries that are[:] (A) at a level of economic
development comparable to that of the nonmarket economy country,
and (B) significant producers of comparable merchandise.” 19 U.S.C.
§ 1677b(c)(4). In doing so, Commerce essentially creates a “hypo-
thetical” market value to approximate the production experience in
the NME country. See Nation Ford, 166 F.3d at 1377-78. The valua-
tion of an NME-country producer’s cost of labor, however, is treated
differently from the valuation of other factors of production. See
Dorbest v. United States, 30 CIT 1671, 1703, 462 F. Supp. 2d 1262,
1291 (2006), appeal docketed, No. 2009-1257, —-1266 (Fed. Cir. Mar.
20, 2009) (“Dorbest I”) (citing 19 C.F.R. § 351.408(c)(3) (2003)); see
also Decision Memorandum at 50.

Commerce is permitted to depart from typical surrogate valuation
and to value factors of production according to source data outside of
the data from the chosen surrogate country — provided that the
“methodology used by Commerce is based on the best available infor-
mation and establishes antidumping margins as accurately as pos-
sible.” Shakeproof, 268 F.3d at 1381-82 (“we have specifically held
that Commerce may depart from surrogate values when there are
other methods of determining the ‘best available information’ regard-
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ing the values of the factors of production”).?®> Commerce has deter-

mined that “in calculating wage rates, an analysis different in some
aspects from valuing other [factors of production is] warranted in
light of [the agency’s] concerns about wide variances in wage rates
between comparable economies.” See Decision Memorandum at 50.
Accordingly, in valuing the cost of labor in NME cases, Commerce
employs “regression-based wage rates reflective of the observed rela-
tionship between wages and national income” in a variety of market
economy countries. 19 C.F.R. § 351.408(c)(3)%%; see also Dorbest I, 30
CIT at 1703, 462 F. Supp. 2d at 1291.%27 In other words, unlike its
valuation of other factors of production in an NME case, Commerce
bases its surrogate wage rate on data from a broad “basket” of coun-
tries, and does not limit itself to market economy countries at a level
of economic development comparable to the NME country in ques-
tion. See Dorbest I, 30 CIT at 1706, 462 F. Supp. 2d at 1293.

In the case at bar, Commerce employed a labor rate of $0.97 per
hour — Commerce’s calculated wage rate for 2003 for the PRC, de-
rived through the agency’s regression-based analysis of a wage rate
data set from some 50-plus market economy countries, including
“the most industrialized and advanced countries in the world,” using

25 See also Nation Ford, 166 F.3d at 1378 n.5 (the antidumping duty statute “does not
preclude consideration of pricing or costs beyond the surrogate country if necessary”); Lasko
Metal, 43 F.3d at 1446 (“Where [Commerce] can determine that a NME producer’s input
prices are market determined, accuracy, fairness, and predictability are enhanced by using
those prices. Therefore, using surrogate values when market-based values are available
would, in fact, be contrary to the intent of the law.”) (internal quotation marks and citation
omitted); see also Dorbest I, 30 CIT at 1706, 462 F. Supp. 2d at 1293.

26 Commerce’s regulation specifies that the agency is to “calculate the wage rate to be ap-
plied in nonmarket economy proceedings each year.” 19 C.F.R. § 351.408(c)(3). The calcula-
tion is to be “based on current data” and “made available to the public.” Id.

27 Dorbest I concisely describes Commerce’s regression methodology:

Using this regression analysis, Commerce determines the relationship between coun-
tries’ per capita Gross National Product (“GNI”) and their wage rates; Commerce ap-
proximates the wage rate of the PRC by using the PRC’s GNI as the variable in the equa-
tion that was the result of the regression.

For wage rate data used to calculate the regression, because of the practices of the re-
spective data sources, there is normally a two-year interval between the current year
and the most recent reporting year of the data required for Commerce’s methodology.
Therefore, Commerce uses the “most recent reporting year” provided by each country
and inflates those values, i.e., multiplies the values by the rate of inflation. Commerce
calculates the wage rate regression once a year and uses that regression to calculate the
wage rate for all investigations and administrative reviews in [NME countries] con-
ducted during that year.

Dorbest I, 30 CIT at 1703-04, 462 F. Supp. 2d at 1291 (internal quotation marks and cita-
tions omitted); see also Zhejiang Native Produce & Animal By-Products Import & Export
Group Corp. v. United States, 32 CIT , 2008 WL 2410210 *13 (2008).
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data from the Yearbook of Labour Statistics published by the Inter-
national Labour Organization (“ILO”). See Decision Memorandum at
48-51; see also Preliminary Results, 70 Fed. Reg. at 69,950.

The Chinese Producers contested the Preliminary Results, raising
three main objections. First, the Chinese Producers argued that the
statute requires Commerce to calculate a wage rate based on wage
rate data from the principal surrogate country, India — a market
economy country “at a level of economic development comparable to
that of the nonmarket economy country” which is a “significant pro-
ducer[ ] of comparable merchandise.” See Decision Memorandum at
47; Pls.” Brief at 24-25; 19 U.S.C. § 1677b(c)(4). The Chinese Pro-
ducers further challenged the inclusion in Commerce’s regression
analysis of non-comparable countries (such as Switzerland, the
United Kingdom, Norway, and Germany), in conflict with the as-
serted statutory directive to use surrogate values derived from eco-
nomically comparable countries. See Decision Memorandum at
47-48; Pls.’” Brief at 24-25;19 U.S.C. § 1677b(c)(4)(A). Finally, the
Chinese Producers argued that Commerce’s labor rate calculation
“inexplicably ignored” the available 2003 data for 14 countries, and
should include all available data. See Decision Memorandum at 48;
Pls.’ Brief at 25.

In its Final Results, Commerce rejected the Chinese Producers’ ar-
guments, and reaffirmed that, for the administrative review at issue
here, “the appropriate surrogate value for the wage rate for the PRC
respondents continues to be the wage rate of $0.97/hour.” See Deci-
sion Memorandum at 49-51.

The Chinese Producers argue that the Final Results on the surro-
gate value for the wage rate in this case comprise “arguments, con-
clusions and findings that are directly contradicted by record evi-
dence,” such that Commerce’s determination is not supported by
substantial evidence. See Pls.” Brief at 26—-27. The Chinese Produc-
ers target, in particular, Commerce’s conclusion that its regression
model “reflects ‘market economy wage rates at a comparable level of
economic development.’ ” Id. at 26 (quoting Decision Memorandum
at 50). The Chinese Producers contend that Commerce’s conclusion
“is directly contradicted by record evidence . .. [which] show[s] that
the regression model does not reflect, and in fact drastically over-
states, the market wage rates in countries at a comparable level of
economic development.” Id. The Chinese Producers emphasize that
Commerce’s calculated wage rate of $0.97/hour is “400% higher than
India’s actual wage rate of $0.23/hr. and much higher than the wage
rates of other countries found to be economically comparable to
China.” Id. The Chinese Producers further note that Commerce’s cal-
culated wage rate for China “is much higher than the actual rates of
Pakistan ($0.38), Sri Lanka ($0.34), and the Philippines ($0.80),
countries found by Commerce to be economically comparable to
China.” Id.
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The Government does not specifically dispute any of the facts as
stated by the Chinese Producers. Nor does the Government respond
directly to the Chinese Producers’ charge that Commerce’s conclu-
sion that the agency’s regression model reflects “market economy
wage rates at a comparable level of economic development” is not
supported by substantial evidence (except that the Government
baldly asserts at one point in its brief that “Commerce’s wage rate
calculation is supported by substantial evidence”). See Def.’s Brief at
54 (emphasis added); see generally id. at 54—58.

Instead, the Government argues that Commerce properly decided
“not to rely on the sole wage rate from the selected surrogate country
because, while per capita [Gross National Product] rates and wages
are positively correlated, there is great variation in the wage rates of
the market economy countries that it treats as economically compa-
rable.” See Def.’s Brief at 55 (quoting Decision Memorandum at 49)
(internal quotation marks omitted). The Government explains that
“[ulnlike other surrogate values for valuing merchandise, such as
water, ocean freight, etc., which do not vary significantly from coun-
try to country, labor is unique because ‘immigration, welfare and
general wage support programs’ can greatly influence wage rates in
each country and ‘two economically comparable economies’ can have
very different wage rates as a result.” Id. (quoting Decision Memo-
randum at 49). Accordingly, the Government states, “since 2000, the
regression methodology has been ‘based on data from a wide range of
[56] market economy countries’ to enhance ‘the accuracy, predictabil-
ity and stability of the wage rate.” ” Id. (quoting Decision Memoran-
dum at 49). The Government similarly argues that Commerce prop-
erly declined to expand the “basket” of labor data used in its analysis
to include additional countries. See id. at 56-58.

However, mere arguments and explanations do not constitute “evi-
dence” — much less “substantial evidence.” As the Chinese Producers
point out, Dorbest I took note of the same types of seeming distor-
tions (vis-a-vis Commerce’s labor rate calculation for 2002), and re-
manded the matter to Commerce. See Pls.’ Brief at 27 (citing Dorbest
1, 30 CIT at 1710-13, 462 F. Supp. 2d at 1296-98). Dorbest I simi-
larly questioned the bases for Commerce’s assertion that its regres-
sion methodology in that case enhanced “the accuracy, predictability
and stability” of the wage rate used there — the same justification
that Commerce invokes here. See Dorbest I, 30 CIT at 1710-12, 462
F. Supp. 2d at 1297-98; Decision Memorandum at 49 (stating that
Commerce “finds that its regression methodology, based on data
from a wide range of market economy countries, enhances the accu-
racy, predictability and stability of the wage rate”). Just as Com-
merce’s determination in Dorbest I was found to be unsupported by
substantial evidence, so too Commerce’s determination here is lack-
ing. The matter therefore must be remanded to the agency for fur-
ther consideration.
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The Chinese Producers also criticize the Final Results on the
grounds that Commerce “failed to give valid reasons for the selection
of its methodology and [its] rejection of the alternatives” that the
Chinese Producers proposed — specifically, “calculating the labor rate
based on 1) the wage rate in India; or 2) all available data from mar-
ket economy countries.” See Pls.” Brief at 28-29.

The Government first asserts generally that “Commerce has no af-
firmative obligation to prove that its regulation [providing for the
use of regression-based wage rates] is superior” to alternatives, cit-
ing Lasko Metal for the proposition that “policies adopted by Com-
merce are reasonable when they enhance accuracy, fairness, and pre-
dictability.” See Def’s Brief at 56 (citing Lasko Metal, 43 F.3d at
1446). As noted above, however, it is Commerce’s unsupported asser-
tion that the agency’s methodology enhanced “the accuracy, predict-
ability and stability of the wage rate” that lies at the very heart of
this dispute. See Decision Memorandum at 49; see generally Dorbest
I, 30 CIT at 1710-12, 462 F. Supp. 2d at 1297-98. Moreover, the
Government’s argument does not speak to the Chinese Producers’
challenge to the size and composition of the “basket” of countries se-
lected for Commerce’s regression analysis. The Government’s argu-
ment thus fails to meet the thrust of the Chinese Producers’ point.

As to the Chinese Producers’ first proposed alternative — that
Commerce value wage rates using only India wage data — the Gov-
ernment argues simply that the wage rate methodology set forth in
its regulations “expressly rejects the India-only methodology posited
by [the Chinese Producers], and is consistent with 19 U.S.C.
§ 1677b(c) and Commerce’s overriding obligation to construct the
most accurate normal value.” See Def.’s Brief at 55-56. But, as the
Chinese Producers note, Commerce’s stated underlying rationale is
that “using data from a single market-economy country comparable
to China (i.e., India, Indonesia, Pakistan, Sri Lanka, and the Philip-
pines) ‘would not provide [Commerce] with a sufficiently large data
set to conduct a reliable regression analysis.”” Pls.” Brief at 28 (quot-
ing Decision Memorandum at 50). The Chinese Producers further
note that Dorbest I faulted Commerce for its failure to explain its se-
lection of the regression methodology over other possible alterna-
tives, stating: “While Commerce’s model may be the best informa-
tion available on the record, . . . Commerce has failed to give a viable
explanation for its choice in light of [the] possible distortion of its
predicted wage rates for countries such as the PRC.” See id. (quoting
Dorbest I, 30 CIT at 1711, 462 F. Supp. 2d at 1297). Similarly, Com-
merce in this case has failed to adequately explain its decision “to
use a regression based methodology that [at least arguably] results
in distorted and unrepresentative wage rates versus a single wage
rate from India, the country [Commerce] has found most comparable
to China.” See id.
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The Government also seeks to brush aside the Chinese Producers’
second proposed alternative (that Commerce expand its “basket” of
labor data to include data from 19 additional countries), asserting
that there is no “record evidence demonstrating that such a change
would result in a more accurate wage rate.” Def.’s Brief at 56; see
also id. at 56-58. As the Chinese Producers observe, however, the
Government is attempting to gloss over key findings and determina-
tions in the Final Results, such as Commerce’s finding that its
analysis in this case was based “on a basket of countries . . . that is
sufficiently robust to conduct a meaningful regression analysis.” See
Pls.’ Brief at 28-29 (quoting Decision Memorandum at 51) (emphasis
added). That assertion (and others of its ilk) are mere conclusory
statements, unsupported on the existing record, and cannot with-
stand judicial scrutiny. See Dorbest I, 30 CIT at 1711, 462 F. Supp.
2d at 1297; see generally Pls.’ Brief at 28—29.

In addition, the Government argues that, in light of time con-
straints, it was not “feasibl[e]” for Commerce to expand the basket of
countries used for its analysis in this review, and, moreover, that
such a change could have been effected only through notice-and-
comment rulemaking. See Def.’s Brief at 56-58. Dorbest I made
short work of these same two arguments, however. See Dorbest I, 30
CIT at 1709-10, 462 F. Supp. 2d at 1295-96; see also Wuhan Bee
Healthy Co. v. United States, 31 CIT _, ____, 2007 WL 2071537 at
*15-16 (2007) (“Wuhan I”) (rejecting same two arguments by Com-
merce); Zhejiang Native Produce & Animal By-Products Import &
Export Group Corp. v. United States, 32 CIT _, , 2008 WL
2410210 at * 15 (2008) (same).?® They are no more compelling here.

The Chinese Producers’ third and final argument is that Com-
merce’s calculation of the labor rate in this review “runs contrary to”
Dorbest I, which, according to the Chinese Producers, is “direct legal
precedent” mandating rejection of “[Commerce’s] calculation of the
labor rate and its justification for the arbitrary exclusion of certain
countries” from its analysis in this case. See Pls.” Brief at 29, 31.

Dorbest I is not binding here, of course. See Algoma Steel Corp. v.
United States, 865 F.2d 240, 243 (Fed. Cir. 1989) (explaining that one
judge on the Court of International Trade is not bound by decisions
of another judge on the court). As the analysis above suggests,
Dorbest I is nevertheless highly instructive, as are other recent opin-
ions on this same issue. See, e.g., Dorbest v. United States, 32
CIT__,__ , 547 F. Supp. 2d 1321, 1324-30 (2008), appeal dock-
eted, No. 2009-1257, —-1266 (Fed. Cir. Mar. 20, 2009) (“Dorbest II")?°;

28 Cf. Wuhan Bee Healthy Co. v. United States, 32 CIT __,____, 2008 WL 2217466 at
* 2 (2008) (“Wuhan II”) (noting that, on remand, Commerce “expanded the basket of coun-
tries” used in its analysis, and adequately explained wage rate calculation).

29 Commerce’s use of the regression methodology was ultimately sustained in Dorbest
II - but only after Commerce detailed its rationale and marshaled substantial evidence to
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Wuhan I, 31 CIT at ____, 2007 WL 2071537 at * 13-16; Wuhan Bee
Healthy Co. v. United States, 32 CIT _, ____, 2008 WL 2217466 at
* 1-3 (2008) (“Wuhan II”); Zhejiang, 32 CIT at___, 2008 WL
2410210 at * 13-15; Allied Pacific Food (Dalian) Co. v. United
States, 32 CIT , , 587 F. Supp. 2d 1330, 1351-61 (2008) (“Al-
lied Pacific II”).2° On remand, Commerce will have ample opportu-
nity to consider the implications of those cases for this case, and any
other relevant developments (as appropriate),®! taking into consider-
ation the Chinese Producers’ arguments, as well as the discussion
here.

Accordingly, in the absence of sufficient evidence and adequate ex-
planation and justification to support Commerce’s use of its regres-

support its decision in the remand results filed following Dorbest I. See generally Dorbest 11,
32 CIT at , 547 F. Supp. 2d at 1325-30. In those remand results, Commerce reflected
the results of notice and comment rulemaking concerning data selection and methodology
for determining labor wage rates in NME countries, considered various methodologies, ex-
plained away seeming distortions such as those raised by the Chinese Producers here, and
otherwise adequately supported its decision to use the regression model and the particular
dataset there at issue. See Dorbest 11, 32 CIT at , 547 F. Supp. 2d at 1325-30.

30 A recent decision of this court, Allied Pacific II, for the first time squarely held Com-
merce’s regression methodology regulation to be inconsistent with the governing statute.
See generally Allied Pacific II, 32 CIT at , 587 F. Supp. 2d at 1351-61. Specifically, Al-
lied Pacific II presented the question “whether Commerce, in determining the surrogate la-
bor rate according to its regulation [19 C.F.R. § 351.408(c)(3)] and its methodology, has sat-
isfied both the first and the second criterion stated in [19 U.S.C.] § 1677b(c)(4), i.e., both the
‘economic comparability’ criterion and the ‘significant producer’ criterion.” See id., 32 CIT
at 587 F. Supp. 2d at 1355 (citing 19 U.S.C. § 1677b(c)(4)) (emphases added). The
court concluded that “both the methodology Commerce used to develop the . . . surrogate la-
bor rate and the regulation under which that methodology was applied” cannot be recon-
ciled with the statute, because, inter alia, “the regulation does not permit a surrogate labor
rate to be determinate for an individual proceeding and thereby precludes consideration of
any investigation-specific information.” See id., 32 CIT at , 587 F. Supp. 2d at 1353,
1356.

In the course of its analysis, the court in Allied Pacific II reviewed a number of cases of-
ten cited to support Commerce’s regression methodology in particular and/or its broad dis-
cretion in valuing factors of production in general. See Allied Pacific II, 32 CIT at s
587 F. Supp. 2d at 1359-61 (discussing, inter alia, Nation Ford, 166 F.3d 1373; Shakeproof,
268 F.3d 1376; Lasko Metal, 43 F.3d 1442). The court determined, however, that none of
those decisions stands for the proposition that Commerce is permitted to “adopt a methodol-
ogy, by regulation or otherwise, under which Commerce cannot consider labor costs in one
or more surrogate countries that potentially are better [sources of] information than the
country-wide labor cost information that the regulation, and methodology implementing it,
requires Commerce to use.” Id., 32 CIT at , 587 F. Supp. 2d at 1360; see generally id.,
32CIT at _____, 587 F. Supp. 2d at 1359-61.

In the aftermath of Allied Pacific II, the continued vitality of Commerce’s regulation and
the regression methodology are uncertain. However, the Chinese Producers here have not
raised the precise issue presented in Allied Pacific II; no party sought leave to file supple-
ment briefs on the matter; and, as discussed above, Commerce has failed to adequately ex-
plain or support its use of the regression methodology in this case. There is therefore no
need to consider the validity of Commerce’s regulation (or its regression methodology) at
this time, though Commerce obviously should be mindful of Allied Pacific II in considering
this issue on remand.

31See, e.g., Antidumping Methodologies: Market Economy Inputs, Expected Non-Market
Economy Wages, Duty Drawback; and Request for Comments, 71 Fed. Reg. 61,716 (Oct. 19,
2006).
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sion methodology to calculate the applicable wage rate here, and in
light of the agency’s failure to properly consider the Chinese Produc-
ers’ objections and other alternative approaches, this matter must
remanded to Commerce for further consideration.

D. Ocean Freight Valuation

The Chinese Producers also contest the surrogate value that Com-
merce calculated for ocean freight costs, which the agency based on
price quotes for refrigerated containers as published by Maersk
Sealand. See generally Pls.” Brief at 31-38; Pls.” Reply Brief at 9-11.
The Chinese Producers first argue that the Maersk rates used by
Commerce reflect distortions and are not representative of the ex-
penses that the Chinese Producers and other respondents actually
incurred. See Pls.” Brief at 32-33; Pls.” Reply Brief at 9-10. In addi-
tion, the Chinese Producers fault Commerce for rejecting the three
alternative data sources that the respondents placed on the record.
See Pls.” Brief at 33-38; Pls.’ Reply Brief at 9-11.32 For the reasons
detailed below, this issue too must be remanded to Commerce for re-
determination.

In the Preliminary Results, Commerce calculated surrogate ocean
freight costs using general cargo quotes that the agency had ob-
tained from Maersk. See Preliminary Results, 70 Fed. Reg. at
69,950. The Chinese Producers and other respondents disputed
Commerce’s use of those Maersk quotes, and placed additional ocean
freight cost data on the record. See Decision Memorandum at 59-60;
see also Respondents’ Second Surrogate Value Submission (Pub. Doc.
No. 418), Exhs. V-IX. The respondents’ additional data included
rates for Maersk refrigerated containers, which the Chinese Produc-
ers state they placed on the record for the sole purpose of showing
that the Maersk price quotes were aberrational “because they con-
tained additional charges not incurred by the respondents.” See Pls.’
Brief at 31. In its final margin calculations, however, Commerce cal-
culated the ocean freight surrogate value using the Maersk quotes
for refrigerated containers. See Decision Memorandum at 62; see
also Respondents’ Second Surrogate Value Submission, Exhs. VIII
and IX. In deciding to rely on the Maersk rates for refrigerated con-
tainers that the Chinese Producers had placed on the record, Com-
merce rejected the other three sources of data that the respondents
favored. See generally Decision Memorandum at 60-62; Def.’s Brief
at 32-38.

32The three alternative data sources, discussed in detail below, are: (1) an average of
the actual ranged values incurred by the respondents; (2) data from the Descartes Carrier
Rate Retrieval database; and (3) public price quotes from another carrier, Evergreen Ma-
rine, which did not include certain additional charges reflected in the Maersk rates. See De-
cision Memorandum at 59; Respondents’ Second Surrogate Value Submission, Exhs.
V-VIII.
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Commerce first rejected the use of public versions of the market
economy ocean freight rates actually paid by the respondents, on the
grounds that the rates were not accurate because they had been ad-
justed within ten percent of actual cost in order to protect propri-
etary information. See Decision Memorandum at 60. Commerce
stated that the agency’s policy is to use ranged data only in the ab-
sence of more accurate information, and expressed concern that it
would be impossible for the agency to make adjustments to improve
the accuracy of the data without disclosing proprietary information.
See id. at 60; see also Def.’s Brief at 38 (citing Allegheny Ludlum
Corp. v. United States, 27 CIT 1461, 1467-68 (2003)).

Commerce similarly rejected data from the Descartes database, a
web-based service that numerous ocean freight carriers use to pub-
lish their rates in order to comply with Federal Maritime Commis-
sion regulations. See Decision Memorandum at 61; Pls.” Brief at 34.
Commerce based its refusal to use the Descartes data on the fact
that Descartes is a fee-based service, and expressed reservations
about the agency’s ability to corroborate the accuracy of the rate in-
formation reflected in the database. See Decision Memorandum at
61.

Commerce rejected the respondents’ third source of data — ocean
freight price quotes from Evergreen Marine — on the grounds that
those quotes reflected rates for “generic cargo” and were therefore in-
sufficiently specific. See Decision Memorandum at 61.

The Chinese Producers maintain that the Maersk price quotes for
refrigerated containers that Commerce used in the Final Results are
not representative of the respondents’ actual commercial activity
during the period of review, because those Maersk rates reflect both
(1) a Qingdao-to-Hong Kong-to-U.S. shipping route that — according
to the Chinese Producers — no respondent to this review used, and
(2) an additional inland “PRC arbitrary charge” that results in an
additional $1,200 per container, which — according to the Chinese
Producers — no respondent incurred. See Pls.” Brief at 32-33; Pls.’
Reply Brief at 9-10; see also Decision Memorandum at 59.3% Accord-
ing to the Chinese Producers, the Maersk price quotes thus are “ab-
errational surrogate values,” which Commerce should be required to
discard. See Pls.” Brief at 32-33. As Commerce noted, however, the
Chinese Producers provided no evidence to support their bare asser-
tions that they did not use the shipping route at issue and that they
did not incur the “PRC arbitrary charge.” See Decision Memorandum
at 61.

On the other hand, the Chinese Producers (together with other re-
spondents) did place on the record ample alternative data that Com-
merce failed to adequately consider in selecting the Maersk quotes

33The “PRC arbitrary charge” is a charge placed on cargo that is transported through
Hong Kong. See Decision Memorandum at 59.
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as the basis for the surrogate value of the respondents’ ocean freight
costs. Not only did Commerce fail to sufficiently analyze those alter-
native sources of data, but — in addition - it failed to adequately ex-
plain why the Maersk data that it used was appropriately represen-
tative for the purpose (i.e., to approximate the respondents’ ocean
freight costs). See Decision Memorandum at 61-62; Pls.” Reply Brief
at 9 (citing Shangdong Huarong Gen. Corp. v. United States, 25 CIT
834, 838-39, 159 F. Supp. 2d 714, 719-20 (2001)).3*

The Chinese Producers make a strong case that the most accurate
source for surrogate ocean freight values is the publicly-available,
ranged data on the market economy ocean freight rates that were ac-
tually paid by the respondents to this review. See Pls.” Brief at
35-36. Even recognizing Commerce’s policy to use ranged figures
only in the absence of more accurate data on the record, Commerce
has failed to establish, through citations to record evidence, that the
Maersk price quotes are in fact more accurate than the ranged data
reflecting the ocean freight rates that the respondents actually paid
to ship their actual subject merchandise during the period of review
at issue here. See id.*®

Moreover, as the Chinese Producers point out, Commerce in the
past has frequently used publicly-available, ranged data to value

34 Describing the relevant review paradigm, Shangdong Huarong aptly stated that:

Despite the broad latitude afforded Commerce and its substantial discretion in choosing
the information it relies upon, the agency must act in a manner consistent with the un-
derlying objective of 19 U.S.C. § 1677b(c) — to obtain the most accurate dumping mar-
gins possible. This objective is achieved only when Commerce’s choice of what constitutes
the best available information evidences a rational and reasonable relationship to the
factor of production it represents.

Shangdong Huarong, 25 CIT at 838, 159 F. Supp. 2d at 719 (citation omitted).

351n its entirety, the stated rationale for Commerce’s conclusion that the Maersk quotes
for refrigerated containers are the best publicly-available source for surrogate valuation
consists of a mere two brief paragraphs:

[Commerce] continues to believe that Maersk Sealand is the best publicly-available
source from which to value ocean freight in the instant reviews. Maersk Sealand is a
public source that has often been used by the Department in NME cases to value ocean
freight. The price quotes, with all of the inclusive charges, are actual rates charged by a
market economy supplier to ship cargo from Quingdao to the United States. . . .

However, [Commerce] does find that the general cargo rates from Maersk Sealand are
less specific to the subject merchandise than the Maersk Sealand rates for refrigerated
goods that the GDLSK respondents placed on the record in their surrogate value submis-
sion following the Preliminary Results. Where possible, it is the Department’s practice to
choose surrogate values that are as specific to the input being valued as possible. Here,
we find that the publicly available Maersk Sealand rates for refrigerated cargo is more
applicable to the rates that the PRC respondents would be charged when shipping garlic
to the United States because garlic is generally shipped in refrigerated containers. Ac-
cordingly, for these final results, the Department will use the publicly available refriger-
ated cargo rate quotes from Maersk Sealand that . .. respondents have placed on the
record to calculate a surrogate value for ocean freight for those respondents that pur-
chased their ocean freight from an NME supplier.

Decision Memorandum at 61-62 (footnotes omitted).
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relatively minor inputs, such as ocean freight. See Pls.” Brief at 36
(citing Notice of Final Determination of Sales at Less Than Fair
Value: Barium Carbonate from the People’s Republic of China, 68
Fed. Reg. 46,577 (Aug. 6, 2003); Certain Preserved Mushrooms from
the People’s Republic of China: Final Results and Partial Rescission
of the New Shipper Review and Final Results and Partial Rescission
of the Third Antidumping Duty Administrative Review, 68 Fed. Reg.
41,304 (July 11, 2003); Notice of Final Determination of Sales at
Less Than Fair Value: Melamine Institutional Dinnerware Products
from the People’s Republic of China, 62 Fed. Reg. 1708 (Jan. 13,
1997)).

Furthermore, the public versions of the market economy ocean
freight rates actually paid by the respondents in this review are the
very type of information that Commerce used as the basis for the
surrogate value for ocean freight charges in the eighth administra-
tive review of the Antidumping Order on fresh garlic from the PRC.
See Issues and Decision Memorandum for the Administrative Re-
view and New Shipper Reviews of the Antidumping Duty Order on
Fresh Garlic from the People’s Republic of China (Eighth Adminis-
trative Review), 2004 WL 3524395 (June 16, 2004) (“Eighth Garlic
Review Memorandum”), at comment 5; see also Pls.” Brief at 35-36.
Commerce there rejected the use of Maersk Sealand data in favor of
the actual market economy rates paid by one of the respondents,
finding those actual market economy rates to be the “most accurate
rate available”:

Because this is a rate actually incurred and paid for in a
market-economy currency by a respondent in a review of this
antidumping duty order on fresh garlic from the PRC, we have
determined that it is the most accurate rate available and se-
lected it as the surrogate value for shipments to the west coast.
We adjusted this rate to arrive at a surrogate value for ship-
ments to the east coast.

Eighth Garlic Review Memorandum, 2004 WL 3524395, at comment
5; see also Pls.” Brief at 35-36. Under these circumstances, Com-
merce’s bases for rejecting the publicly-available, ranged data on the
market economy ocean freight rates actually paid by the respondents
to this review are not sufficient.

Commerce’s dismissal of the Descartes data is similarly lacking
adequate support in the record, and was not sufficiently explained
by the agency. It is true that Commerce declined to use the
Descartes database in previous administrative reviews specifically
because it is a fee-based service to which the agency did not sub-
scribe. See Def.’s Brief at 36. But, as the Chinese Producers note, the
mere fact that a service is fee-based does not preclude the use of data
from that service in determining surrogate values. In fact, as the
Chinese Producers emphasize, Commerce has routinely used data
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from fee-based services — including Descartes, as well as the World
Trade Atlas and other services — in calculating surrogate values in
the past. See Pls.” Brief at 34; see also Def.’s Brief at 36.3° Even in
the instant administrative review, Commerce used World Trade At-
las data in valuing the respondents’ cardboard carton and plastic jar
inputs. See Preliminary Results, 70 Fed. Reg. at 69,950; Decision
Memorandum at 64, 68.

The Government argues that “simply because Commerce has sub-
scribed to paid databases in the past, it is not required to obtain paid
memberships to each and every paid database.” Def.’s Brief at 36.
The Government also emphasizes Commerce’s stated preference for
publicly-available data. See Def’s Brief at 36-37. As the Chinese
Producers observe, however, because the Descartes database is used
by ocean freight carriers to publish rates in conformance with Fed-
eral Maritime Commission regulations, the underlying Descartes
data are (at least indirectly) publicly-available. And, as such, the un-
derlying information is generally susceptible to verification. See Pls.’
Brief at 34-35.

In valuing factors of production, Commerce must balance its need
for accurate rate information against its preference for publicly-
available information, ever cognizant of its primary, over-arching ob-
jective — to calculate dumping margins as accurately as possible. See
Shakeproof, 268 F.3d at 1382; Allied Pacific Food (Dalian) Co. Ltd. v.
United States, 30 CIT 736, 760-61, 435 F. Supp. 2d 1295, 1316-17
(2006) (“Allied Pacific I”) (“19 U.S.C. § 1677b(c). . . .does not require
Commerce to use publicly available information to value the factors
of production”; agency “must balance the interests of transparency
and verification that are served by public availability with other con-

36For instances in which Commerce has used data from fee-based services (such as
Descartes or the World Trade Atlas), see, e.g., Certain Non-Frozen Apple Juice Concentrate
From the People’s Republic of China: Preliminary Results of 2001-2002 Administrative Re-
view and New Shipper Review and Partial Rescission of Administrative Review, 68 Fed.
Reg. 40,244, 40,248 (July 7, 2003) (using Descartes database to value respondents’ interna-
tional freight expenses); Certain Non-Frozen Apple Juice Concentrate From the People’s
Republic of China: Preliminary Results of New Shipper Review, 68 Fed. Reg. 44,741,
44,743 (July 30, 2003) (same); Tapered Roller Bearings and Parts Thereof, Finished and
Unfinished, from the People’s Republic of China: Final Results of 2003-2004 Administra-
tive Review and Partial Rescission of Review, 71 Fed. Reg. 2517, 2522 (Jan. 17, 2006) (valu-
ing packing material inputs using a weighted-average unit value derived from the World
Trade Atlas online); Notice of Preliminary Determination of Sales at Less Than Fair Value
and Postponement of Final Determination: Chlorinated Isocyanurates from the People’s
Republic of China, 69 Fed. Reg. 75,294, 75,300 (Dec. 16, 2004) (valuing raw material inputs
using import data from the World Trade Atlas online); Certain Preserved Mushrooms from
the People’s Republic of China: Final Results of Sixth Antidumping Duty New Shipper Re-
view and Final Results and Partial Rescission of the Fourth Antidumping Duty Administra-
tive Review, 69 Fed. Reg. 54,635, 54,641 (Sept. 9, 2004) (valuing prices of certain chemicals
using the World Trade Atlas online); Amended Notice of Final Results of the Antidumping
Duty Administrative Review: Petroleum Wax Candles from the People’s Republic of China,
69 Fed. Reg. 20,858, 20,859 (Apr. 19, 2004) (using Indian import data from the World Trade
Atlas online to derive the value of banding straps).
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siderations, including the desirability of data that are as specific as
possible”). Commerce’s summary rejection of the Descartes data here
cannot be sustained.

Finally, the Evergreen Marine data, which the respondents placed
on the record and which Commerce rejected as insufficiently specific,
resembled the Maersk data that Commerce actually used, except
that the Evergreen data did not reflect the Qingdao-to-Hong Kong-
to-U.S. shipping route (a routing which the Chinese Producers main-
tain that respondents never used). See Pls.” Brief at 36-37; see also
Decision Memorandum at 61. In its brief, the Government now as-
serts that Commerce erred in the Final Results when the agency in-
dicated that the difference between the Maersk rates used in the
Preliminary Results and those used in the Final Results was be-
tween rates for non-refrigerated and refrigerated shipments, when —
according to the Government — the real difference was between gen-
eral cargo rates and rates for “containers of garlic.” See Def.’s Brief
at 35 (quotation marks and citations omitted).

At a minimum, the Government’s challenge to Commerce’s posi-
tion as stated in the agency’s Final Results has the effect of muddy-
ing the waters on the relative merits of the Maersk data versus the
Evergreen data. Moreover, it is not clear that the Maersk data sub-
mitted by the respondents following the Preliminary Results were in
fact garlic-specific (or even vegetable-specific), as the Government
now contends they were. See Def.’s Brief at 32-33, 35; Respondents’
Second Surrogate Value Submission, Exhs. VIII and IX.3” Further, it
is undisputed that the Evergreen quotes reflect charges for refriger-
ated containers, and that garlic is shipped in refrigerated containers.
See Decision Memorandum at 61-62 (noting that “garlic is generally
shipped in refrigerated containers”). But neither Commerce nor the
Government has pointed to any evidentiary support for the notion
that special refrigerated containers (with special garlic-specific or
vegetable-specific shipping rates) even exist, much less that such
containers and such rates were used by the respondents here. Com-
merce’s dismissal of the Evergreen rates on the grounds that they
“are not as specific to the subject merchandise as [the Maersk data]”
thus has not been sufficiently explained or supported in the
evidentiary record. See Decision Memorandum at 61.

37 At one point in its brief, the Government appears to assert that the Maersk rates used
in the Final Results were for “containers of garlic,” while elsewhere (but on the same page)
the Government indicates only that the Maersk rates were “specific to the shipment of re-
frigerated vegetables.” See Def.’s Brief at 35. This seeming discrepancy only further mud-
dies the waters on this point.

It appears that the quoted rates within the particular class of refrigerated container
cover shipment of anything from fats and oils to quiche, wonton skins, and fruit on a stick,
i.e., items that need to be refrigerated when shipped. See Respondents’ Second Surrogate
Value Submission (Pub. Doc. No. 418), Exhs. VIII and IX.
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For all these reasons, Commerce’s determination on this matter
cannot be sustained against the Chinese Producers’ attacks. On re-
mand, Commerce is directed to reconsider its determination as to
the surrogate value for the respondents’ ocean freight expenses, in
light of the Chinese Producers’ arguments and the record evidence,
consistent with this opinion.

E. Carton Valuation

The Chinese Producers next dispute Commerce’s valuation of cer-
tain packing inputs — specifically, the surrogate values for cardboard
cartons (reviewed here) and for plastic jars (analyzed in section IILF,
below).

The Chinese Producers contend that Commerce erred in using In-
dian import data as the basis for the surrogate value for the card-
board cartons used to pack and ship the respondents’ garlic. The Chi-
nese Producers maintain that Commerce instead should have
selected a surrogate value derived from the price quotes for domestic
Indian boxes that the Chinese Producers submitted for the agency’s
consideration. See generally Pls.’” Brief at 38-47; Pls.” Reply Brief at
11-13. Indeed, according to the Chinese Producers, the value based
on the Indian import statistics “is more than three times higher than
the average of the price quotes for domestic packing boxes because
the Indian import statistics [1] include specialty boxes [and] [2]
[boxes] that were transported by air.” See Decision Memorandum at
62.

As discussed below, the domestic Indian box prices submitted by
the Chinese Producers were not without problems. Even so, Com-
merce failed to adequately explain and justify its conclusion that the
Indian import statistics were the best available information. Nor did
Commerce properly support its decision to use those data by refer-
ence to substantial evidence in the record.

In prior administrative reviews, Commerce valued the cartons
used to pack and ship the respondents’ garlic using a figure derived
from Indian import statistics for Harmonized Tariff Schedule
(“HTS”) subheading 4819.1001, which covered boxes made of corru-
gated paper and paperboard. See Def.’s Brief at 38—-39; Ninth Garlic
Review Memorandum, 2005 WL 2290660, at comment 7; Eighth
Garlic Review Memorandum, 2004 WL 3524395, at comment 3; see
also Jinan Yipin Corp., Ltd. v. United States, 31 CIT _, | 526
F. Supp. 2d 1347, 1376-79 (2007) (analyzing challenge to Com-
merce’s valuation of packing cartons in eighth administrative re-
view). In the period of review at issue here, however, that HTS sub-
heading was no longer valid.

The domestic producers placed on the record of this review certain
Indian import statistics for HT'S subheading 4819.1010 (which now
encompasses the boxes of corregated paper and paperboard formerly
covered by HTS 4819.1001). See Def.’s Brief at 39; Domestic Produc-
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ers’ Surrogate Valuation Submission (Pub. Doc. No. 82), at 9, Exh.
17. The Chinese Producers, in turn, submitted price quotes for
“packing cartons identical to the type used by [the Chinese Produc-
ers],” which were obtained from four Indian vendors of cardboard
boxes, in four different cities across the country. Pls.’ Brief at 38; De-
cision Memorandum at 62; see also Respondents’ Surrogate Value
Submission (Pub. Doc. No. 81), Exh. 17.

In the Preliminary Results, Commerce rejected the price quotes
that the Chinese Producers had obtained from Indian box vendors,
and instead relied on the Indian import data provided by the domes-
tic producers. See Preliminary Results, 70 Fed. Reg. at 69,950; Pre-
liminary Factors Valuation Memorandum (Pub. Doc. No. 400), at
11-12. Thereafter, respondent Dong Yun submitted additional infor-
mation to Commerce, from Eximkey.com,® which indicated that the
Indian import data for HTS subheading 4819.1010 covered a very
wide variety of products, including so-called “specialty boxes” and
gift boxes, as well as other types of non-packing cartons and boxes.
See Dong Yun’s Surrogate Value Data Submission (Pub. Doc. No.
249), Exh. 2; Pls.’ Brief at 44-45; Pls.” Reply Brief at 12-13. In the
Final Results, Commerce nonetheless continued to rely upon the In-
dian import data provided by the domestic producers, rather than
using the domestic Indian box prices that the Chinese Producers had
obtained. See Decision Memorandum at 63-65.

As outlined in section III.A above, Commerce is entitled to great
latitude and substantial discretion in selecting the information that
it relies upon in reaching its determinations. Yet Commerce “must
act in a manner consistent with the underlying objective of 19 U.S.C.
§ 1677b(c) - to obtain the most accurate dumping margins possible,”
an “objective . . . achieved only when Commerce’s choice of what con-
stitutes the best available information evidences a rational and rea-
sonable relationship to the factor of production it represents.”
Shangdong Huarong Gen. Corp. v. United States, 25 CIT 834, 838,
159 F. Supp. 2d 714, 719 (2001); see also Guangdong Chem. Imp. &
Exp. Corp. v. United States, 30 CIT 85, 96, 414 F. Supp. 2d 1300,
1310-11 (2006) (Commerce is accorded wide discretion in selection of
data sources for use in administrative review; role of court is to de-
termine whether Commerce’s choice of data was reasonable) (citing
Nation Ford, 166 F.3d at 1377).

Based on the existing record, it is far from clear that the Indian
import statistics used by Commerce were the best available informa-
tion in this case.

Commerce rejected the use of the domestic Indian box prices, stat-
ing that the price quotes did not “meet the criteria of public avail-
ability that the Department has historically relied upon when choos-

38 Eximkey.com is a source of trade intelligence data.



U.S. COURT OF INTERNATIONAL TRADE 145

ing appropriate surrogate values.” Decision Memorandum at 64. As
the Chinese Producers note, neither the statute nor the regulations
define “public availability.” See Pls.” Brief at 41. Commerce has typi-
cally cited concerns about “public availability” in declining to use pri-
vate market studies commissioned by interested parties. In Writing
Instrument Manufacturers, for example, the court sustained Com-
merce’s rejection of a private study in favor of prices taken from a
trade journal, for purposes of valuing basswood logs. Writing Instru-
ment Mfrs. v. United States, 21 CIT 1185, 1202, 984 F. Supp. 629,
644 (1997), aff’d, 178 F.3d 1311 (Fed. Cir. 1998). The court noted
that the journal prices were preferable to the private study, because
the journal prices provided accurate, market-based information and
represented “a reliable source insulated from conflicts of interest.”
Id., 21 CIT at 1202, 984 F. Supp. at 644.

The Chinese Producers maintain that neither of the concerns iden-
tified in Writing Instrument Manufacturers is present in this case.
According to the Chinese Producers, the domestic Indian box prices
“are market based prices,” and “there is no question about a conflict
of interest.” See Pls.’ Brief at 41. The Chinese Producers state that
(unlike a private study, for example) the price quotes were not com-
missioned, but — rather — were “published [by the Indian vendors of
packing boxes] in the ordinary course of business as a response to a
request for prices,” by a “disinterested third party.” See id. at 41.3°

In the Final Results, however, Commerce noted that “[n]o detail on
the parties that requested the prices, or whether or not an affiliation
existed between the requester and the Indian companies, was ever
placed on the record.” Decision Memorandum at 64; see also Def’s
Brief at 40. Further detailing its reservations, the agency explained:

[Commerce] must be cautious in using selective price quotes. A
respondent could, for example, receive ten quotes, and provide
[Commerce] with only the two or three it prefers. A respondent
could also potentially influence the quote it receives from a
company. There are many unknowns that accompany a price
quote, so [Commerce] does not favor the use of such informa-
tion if other publicly available data are on the record.

Decision Memorandum at 64.4°

39The Chinese Producers also argue, in essence, that — even if the price quotes were not
otherwise “publicly available” information — the domestic Indian box prices became publicly
available information when the Chinese Producers submitted them for inclusion in the ad-
ministrative record here. See Pls.’ Brief at 41. As they say in the South, however, “that dog
won’t hunt.” By such logic, virtually anything (including, for example, the privately-
commissioned study at issue in Writing Instrument Manufacturers) could be transformed
into publicly available information by the alchemy of placing the information on the record
of an administrative proceeding.

40The Government argues in its brief: “It is undisputed that Commerce has no informa-
tion regarding the Indian companies, the requester of the price quotations, the relationship,
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To be sure, as the Chinese Producers underscore, Commerce has
pointed to no actual affirmative evidence of a distortion or evidence
of an affiliation tainting the domestic Indian box price prices at issue
here. Pls.’ Brief at 40-42, 47; Pls.’ Reply Brief at 13.*! Absent any
such evidence, the Chinese Producers assert, Commerce is — in effect
— improperly presuming distortion and affiliation. See Pls.” Brief at
42; but see Def’s Brief at 42 (citing Kaiyuan Group Corp. v. United
States, 28 CIT 698, 720, 343 F. Supp. 2d 1289, 1310 (2004), aff’d, 188
Fed. Appx. 996 (Fed. Cir. 2006) (stating that it is respondent’s re-
sponsibility to provide information within its control which is neces-
sary for agency’s calculations)).*? And, the Chinese Producers argue,
predicating an agency determination “on nothing but unfounded
speculation” is impermissible. Pls.” Brief at 41-42.

Finally, as the Chinese Producers emphasize, Commerce’s prefer-
ence for publicly available information is simply that — a preference.
See generally Pls.” Brief at 42-43. And, as the Chinese Producers
note, all other things being equal, a mere preference can never
“trump” Commerce’s paramount obligation under the statute — to
use the best available information to calculate dumping margins as
accurately as possible. See Pls.” Brief at 42-43 (citing, inter alia,
Rhone Poulenc, Inc. v. United States, 899 F.2d 1185, 1191 (Fed. Cir.

if any, between [the] Indian companies and the requester of the price quotations, the means
of contact between the Indian companies and the requester, or even the market conditions
with regard to carton supplies and demand during the two day window in which the quota-
tions were obtained.” Def.’s Brief at 42 (citing Kaiyuan Group Corp. v. United States, 28 CIT
698, 720, 343 F. Supp. 2d 1289, 1310 (2004), aff’d, 188 Fed. Appx. 996 (Fed. Cir. 2006) (stat-
ing that, where information is within respondent’s control, it is responsibility of respondent
to provide to Commerce information that is needed for agency’s calculations)).

411n a similar situation, the Hebei Metals court pointed out that a plaintiff foreign
producer/exporter had indicated in its comments on a remand determination that “[t]he
record plainly shows that [the plaintiff foreign producer/exporter] does not import its coal,”
although it “[did] not cite the record to support this view.” Hebei Metals & Minerals Imp. &
Exp. Corp. v. United States, 29 CIT 288, 296 n.4, 366 F. Supp. 2d 1264, 1271 n.4 (2005) (quo-
tation marks and citation omitted). “On the other hand,” the court noted with approval,
“[the plaintiff foreign producer/exporter] correctly observes that ‘there is absolutely no
record evidence suggesting that Indian fence post producers use imported coal in their op-
erations.”” Id.

42The Government points to Kaiyuan as an illustration of Commerce’s “longstanding
policy concerns related to price quotations and its preference for publicly available informa-
tion that is the least subject to manipulation.” See Def.’s Brief at 42 (citing Kaiyuan, 28 CIT
at 724-25, 343 F. Supp. 2d at 1314 (sustaining agency decision to value input using Indian
import statistics, rather than price quotes); also citing Final Determination of Sales at Less
Than Fair Value: Certain Cut-to-Length Carbon Steel Plate From the People’s Republic of
China, 62 Fed. Reg. 61,964, 61,981 (Nov. 20, 1997)). See also Commerce Policy Bulletin 04.1,
Non Market Economy Surrogate Country (March 1, 2004) (stating that Commerce practice
is “to use investigation or review period-wide average prices, prices specific to the input in
question, prices that are net of taxes and import duties, prices that are contemporaneous
with the period of investigation or review, and publicly available data”) (quoted in Decision
Memorandum at 63); Issues and Decision Memorandum for Final Results of the Antidump-
ing Duty Administrative Review on Synthetic Indigo from the People’s Republic of China,
2003 WL 24153859 (Sept. 12, 2003), at Comment 4 (discussed in Decision Memorandum at
65).
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1990); Horner v. Jeffrey, 823 F.2d 1521, 1531 (Fed. Cir. 1987); Hebei
Metals & Minerals Imp. & Exp. Corp. v. United States, 29 CIT 288,
299, 366 F. Supp. 2d 1264, 1273-74 (2005)).*3 Accordingly, the Chi-
nese Producers point out, Commerce has used non-publicly available
information in the past in situations where it constituted the best in-
formation available to the agency. See Pls.” Brief at 43 & n.11 (citing
examples).

Against this backdrop, Commerce’s rejection of the domestic In-
dian box prices in favor of the use of Indian import statistics must be
considered, in the context of the agency’s overarching obligation to
use the best available information to calculate dumping margins as
accurately as possible. See Hebei Metals, 29 CIT at 295-96, 366 F.
Supp. 2d at 1270-71 (explaining that “ ‘best available information’
standard set forth in [the statute] does not permit Commerce to
choose between two unreasonable choices, i.e., two surrogate coal
values that have an unexplained relation to the coal used by [the
respondent] . . . Commerce [is] required to obtain adequate evidence
for the value it selected” ) (emphasis added).

The Chinese Producers maintain that “[n]Jot only do the domestic
[Indian box] prices . .. satisfy [Commerce’s] established criteria for
surrogate value selection,” but, moreover, “the Indian Import Statis-
tics are woefully distorted.” See Pls.’ Brief at 44. Indeed, the Chinese
Producers assert that the Indian import statistics are so fatally
flawed that Commerce did not even have “two reasonable surrogate
values from which to choose” — that is, that the domestic Indian box
prices were the only reasonable source for surrogate value, and thus,
by definition, the best information available to the agency in this
case. See id. at 45.

43The Chinese Producers note that Commerce expressly recognized the overriding prece-
dence of the goal of accuracy in this context when the agency amended its regulations in
1997, revising the stated preference from “published information” to a preference for “pub-
licly available information,” to allow the agency greater flexibility to use the most accurate
surrogate information available. See Pls.” Brief at 43. Commerce there explained:

[Plaragraph (c)(1) drops the preference for published information, limiting the prefer-
ence to publicly available information. The publicly available standard is aimed at pro-
moting transparency, while the deletion of the published information standard enables
the Department to achieve greater accuracy when information on the specific factor can
be derived outside of published sources. . . . [This change] is intended to reflect the De-
partment’s preference for input specific data over the aggregated data that frequently
appears in published statistics.

Notice of Proposed Rulemaking and Request for Public Comments, 61 Fed. Reg. 7308, 7344
(Feb. 27, 1996).

The Chinese Producers sum up: “Thus, the preference for publicly available information
was adopted to promote the Department’s obligation to ‘achieve greater accuracy’ in its se-
lection of surrogate values. The preference was never intended to act as a prohibition
against using more accurate surrogate data.” Pls.” Brief at 43 (quoting 61 Fed. Reg. at 7344;
citing Horner, 823 F.2d at 1531).
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As a threshold matter, the Chinese Producers correctly observe
that — all other things being equal — there is a preference for Com-
merce’s use of domestic data, rather than import statistics such as
those that the agency relied on in this case. See generally Pls.’ Brief
at 38-40; Hebei Metals, 29 CIT at 299-300, 366 F. Supp. 2d at
1273-74 (“A domestic price is preferred for the calculation of surro-
gate values by prior practice, policy, and logic. All else being equal,
tax- and duty-free domestic data is clearly preferable over import
data. ..”); Rhodia, 25 CIT at 1287, 185 F. Supp. 2d at 1352 (“Com-
merce has a stated preference for the use of the domestic price over
the import price, all else being equal”).**

Quite apart from the well-established general preference for do-
mestic data (in lieu of import statistics),*® the Chinese Producers

44 G also, e.g., Ferrovanadium and Nitrided Vanadium from the Russian Federation:
Notice of Final Results of Antidumping Duty Administrative Review, 62 Fed. Reg. 65,656,
65,661 (Dec. 15, 1997) (Commerce has “articulated a preference for a surrogate country’s do-
mestic prices over import values”); Sulfanilic Acid From the People’s Republic of China; Fi-
nal Results of Antidumping Duty Administrative Review, 63 Fed. Reg. 63,834, 63,838 (Nov.
17, 1998) (“domestic prices are preferred . . . if both domestic and import prices are avail-
able on a tax- and duty-exclusive basis, all else being equal”); but see Shanghai Foreign
Trade Enters. Co. v. United States, 28 CIT 480, 493, 318 F. Supp. 2d 1339, 1350 (2004)
(“Commerce has a preference for using import statistics to value material inputs because
they are publicly available published information and do not include domestic taxes or sub-
sidies.”).

45 Hebei Metals succinctly summarizes some of the policy underpinnings of the prefer-
ence for the use of domestic data, rather than import statistics:

In addition to being a Commerce policy in accordance with precedent, the conditional
preference for domestic data is a logical starting point for achieving the objective set by
Congress. In a hypothetical world of [an] NME country as a market economy country
from which taxes, duties, and other governmental interference have been excluded, it is
reasonable to assume that a domestic price reflects the value of a factor of production
more accurately than an import price. This assumption may be undermined by record
evidence showing how an import price more accurately reflects the actual costs incurred
by a producer of the relevant product, but this must be explained reasonably by Com-
merce.

Hebei Metals, 29 CIT at 300, 366 F. Supp. 2d at 1274-75; see also Yantai Oriental Juice Co.
v. United States, 26 CIT 605, 617 (2002) (concluding that Commerce erred in using import
data - rather than domestic prices — in determining surrogate value for coal; faulting
agency for failure to explain “how the use of seemingly more expensive imported coal data is
the best available information establishing the actual costs incurred by Indian . . . produc-
ers [of the subject merchandise]”; holding that, where a fungible commodity is available do-
mestically, it is unreasonable for agency to presume that domestic importers would use
more expensive imports, absent supporting evidence and explanation).

Consonant with both the policy underpinnings of the preference for domestic data in de-
termining surrogate values and the fundamental realities of the commercial world, the Chi-
nese Producers here take strong exception to “[Commerce’s] implication that [the respon-
dents] would import more expensive specialty boxes,” noting that such action would not be
“representative of business realities in India.” See Pls.’ Brief at 40. Emphasizing that “the
purpose of the statute is to construct the . . . normal value [of a product] as it would have
been if the NME country were a market economy country,” the Chinese Producers pointedly
observe that “Indian garlic companies have no reason to buy more expensive imported
boxes,” since basic packing cartons such as those used to pack and ship garlic “can be sup-
plied domestically.” Id.
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also identify two basic problems specific to the Indian import statis-
tics provided by the domestic producers and used by Commerce in
this case.

First, the Chinese Producers point out that it is undisputed that
HTS subheading 4819.1010 (the subheading for which Commerce
has Indian import statistics) covers gift, specialty, and other non-
packing boxes, in addition to the sort of plain cardboard packing car-
tons that the respondents here used to ship their garlic. See Pls.’
Brief at 38, 44-47; Pls.” Reply Brief at 11-13; see also Decision
Memorandum at 64 (admitting that “there are many different types
of boxes covered by the Indian HTS category”). The Chinese Produc-
ers argue that the Indian import statistics are thus “less specific”
than the domestic Indian box prices vis-a-vis the product being val-
ued by the surrogate (i.e., the boxes that the respondents actually
used to ship their garlic). See Pls.” Brief at 45-46; Pls.” Reply Brief at
13.

And, second, the Chinese Producers note that it is similarly undis-
puted that the Indian import statistics provided by the domestic pro-
ducers include certain air freight charges, which — according to the
Chinese Producers — serve to further distort the average unit price
reflected in those statistics. See Pls.” Brief at 40, 44-46; see also
Def’’s Brief at 44 (conceding that “Commerce does not deny that the
import statistics may contain some prices from some companies that
imported cartons into India by air”); Decision Memorandum at 65
(same). The ultimate effect, the Chinese Producers note, is that
“[Commerce] is imputing [to] the Chinese respondents . .. the costs
of specialty boxes and air freight charges they would not incur were
they in India.” Pls.’ Brief at 40.

Pointing to the Eximkey.com data, the Chinese Producers assert
that “the great majority of the entries under HTS 4819.1010 cover
boxes used for something other than packing, and other packing
products, which bear no resemblance to the packing boxes used by
[the respondents in this case].” See Pls.” Brief at 44. According to the
Chinese Producers, the Eximkey.com data “unquestionably show
that imports classified under HTS 4819.10.10 . . . contain a myriad
of specialty products that inevitably inflate the average unit values
of [the merchandise reflected in the Indian import statistics,]

The Chinese Producers underscore their point:

The same is true in China; the [Chinese Producers] source their packing boxes domesti-
cally. Logically, if the Chinese companies were in India, they would not buy the more ex-
pensive imported boxes and ship them by air to their factories.

Id. The Chinese Producers conclude that, in effect, Commerce “is imputing the Chinese re-
spondents with the costs of specialty boxes and air freight charges they would not incur
were they in India.” Id. According to the Chinese Producers, “/{Commerce’s] decision to value
cartons using more expensive imports which were shipped by air” is thus not only “contrary
to established practice” and “Court| ] precedent,” it is also contrary to “obvious business re-
alities.” Id.
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thereby distorting the surrogate values for cartons” used in Com-
merce’s calculations here. See Pls.” Reply Brief at 12.

The Government seeks to discredit the Eximkey.com data, raising
basically the same points that Commerce raised in the Final Results.
See Def.’s Brief at 43—-44 (citing Decision Memorandum at 64-65).%6
As the Chinese Producers observe, however, there is sound authority
for the proposition that information (such as the Eximkey.com data
here) which is used solely for purposes of (for lack of better terms)
“corroboration” or “impeachment” need not necessarily meet the
same standards as information relied on by Commerce to support its
determinations. See Pls.” Reply Brief at 12-13 (citing Dorbest I, 30
CIT at 1698, 462 F. Supp. 2d at 1286 (explaining that, e.g., “[r]legard-
less of whether or not Commerce finds it appropriate to use Infodrive
India data to value mirrors, the Infodrive India data can prove to be
illuminating as to the nature of the product actually being valued
within a specific . . . [tariff] subheading”)).*”

Even more to the point, as noted above, Commerce does not deny
that the Indian import statistics for HTS subheading 4819.1010 in-
cluded gift boxes, specialty boxes, and other non-packing cartons.
See, e.g., Decision Memorandum at 64 (conceding that “there are
many different types of boxes covered by the Indian HTS category”).
Nor could Commerce do so.

Instead, the Government’s principal argument rests on Com-
merce’s assertion (stated in its Final Results) that the gift and spe-
cialty boxes of concern to the Chinese Producers actually “are
sourced from the PRC according to the import data,” and have been
excluded from the calculations because Commerce did not include
imports from China, an NME country, in its surrogate value calcula-
tions. See Decision Memorandum at 64-65; Def.’s Brief at 43-44. As
the Chinese Producers are quick to point out, however, Commerce
“has supplied no details . . . demonstrating that the removal of PRC
imports from the Indian import statistics eliminates the distortions
caused by the inclusion of other specialty boxes within HTS [sub-
heading] 4819.1010.” See Pls.” Brief at 45—-46 (emphasis added); see

46 Specifically, the Eximkey.com data were reported in several different units of measure,
which Commerce apparently could not compare directly to the Indian import statistics
(which were reported on a per-kilogram basis). In addition, although Dong Yun had indi-
cated that Eximkey.com data were available for only two months of the period of review
(November 2003 and December 2003), Commerce was able to obtain Eximkey.com data for
all months for the period January 2004 through October 2004. On the other hand, by the
time Commerce sought to review the Eximkey.com data, only the data for 2004 and 2005
were still available on the website. Commerce was therefore unable to confirm the two
months of Eximkey.com data (November and December 2003) that Dong Yun had provided.
Finally, Commerce noted that Dong Yun keyed some data incorrectly. See Decision Memo-
randum at 64-65; see also Def’s Brief at 43.

47See also Guangdong Chem., 30 CIT at 97, 414 F. Supp. 2d at 1312 (stating that “[a]l-
though an agency is not required to comment on every submission it receives, a pertinent
submission, such as Guangdong’s corroborating evidence, should not be ignored”).
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generally Dorbest I, 30 CIT at 1740 n.46, 462 F. Supp. 2d at 1320
n.46 (explaining that “if Commerce is going to use [Indian import
statistics such as those here], it must (and did) accept the burden to
ask the follow-up questions and conduct the analysis that such a
choice will necessitate”).*®

Further, the Chinese Producers take issue with Commerce’s asser-
tion that gift and specialty boxes are largely sourced from mainland
China. The Eximkey.com data seem to indicate to the contrary — that
is, that the majority of gift and specialty boxes are in fact imported
into India from Taiwan. See Pls.’ Brief at 46.*° The Chinese Produc-
ers thus conclude that “the record evidence indicates that the Indian
import statistics continue to include gift boxes and other specialty
packing materials that are not used by respondents for shipping gar-
lic.” Id. at 45-46.5°

48The Chinese Producers point out that, for example — even if gift and specialty boxes
from China are excluded from Commerce’s analysis — merchandise as diverse as “Federal
Express packaging (from the U.S.), coffee advertising boxes (UAE [United Arab Emirates]),
and cardboard display materials (from Japan) continue to be included within the import
statistics relied upon by [Commerce].” See Pls.” Brief at 46.

49 Noting that the Chinese Producers did not raise the point in the administrative review
proceedings before Commerce, the Government contends that the doctrine of exhaustion of
administrative remedies bars the Chinese Producers from now arguing that the majority of
gift boxes are imported not from China, but — rather — from Taiwan. See Def’s Brief at 44
n.5. The Government’s exhaustion argument fails for two reasons.

First, only in the Final Results did Commerce assert that gift and specialty boxes had
effectively been purged from the Indian import statistics by virtue of the agency’s exclusion
of data on imports from China — which is the very point that the Chinese Producers seek to
rebut by focusing on the Eximkey.com data which seem to indicate that, to the contrary, the
majority of such boxes in fact are actually sourced from Taiwan. See Decision Memorandum
at 65 (stating that “[W]e remove imports from the PRC from our calculation of a carton
value from the Indian import statistics because the PRC is an NME country. Most of the gift
and ‘specialty boxes’ referenced by the [Chinese Producers| are sourced from the PRC ac-
cording to the import data. Therefore most of the gift boxes and ‘specialty boxes’. . . are al-
ready excluded from our calculations.”). In other words, the Chinese Producers had no rea-
son to raise its claim concerning Taiwan until after Commerce made its argument in the
Final Results, when Commerce, in effect, “opened the door” on the issue of the origin of gift
and specialty boxes. Under such circumstances, the Chinese Producers were not required to
exhaust their remedies before the agency, because there was nothing to exhaust.

Second, and in any event, the issue of whether to require the exhaustion of administra-
tive remedies in a case such as this is a matter committed to the sound discretion of the
trial court. See AgroDutch Indus. Ltd. v. United States, 508 F.3d 1024, 1029 (Fed. Cir. 2007)
(citing Corus Staal BV v. United States, 502 F.3d 1370, 1381 (Fed. Cir. 2007)).

The Government also disputes the Chinese Producers’ point on the merits, asserting that
the Eximkey.com data are “unreliable” and that “[the Chinese Producers’] claims that the
Eximkey.com data proved anything regarding the cartons in HTS § 4819.1010 [are thus]
incorrect.” See Def.’s Brief at 44 & n.5. As discussed above, however, the Government is
much too quick to dismiss the value of the Eximkey.com data for use in impeaching or cor-
roborating data relied on by Commerce. See, e.g., Dorbest I, 30 CIT at 1698, 462 F. Supp. 2d
at 1286 (explaining that, e.g., “[rlegardless of whether or not Commerce finds it appropriate
to use Infodrive India data to value mirrors, the Infodrive India can prove to be illuminat-
ing as to the nature of the product actually being valued within a specific . . . [tariff] sub-
heading”).

50 Just as examples to illustrate their point that “the great majority of entries under
HTS 4819.1010 cover boxes used for something other than packing, and other packaging
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Compounding the situation is the undisputed fact that — besides
including gift and specialty boxes and other products that “bear no
resemblance to the packing boxes used by [the respondents]” — the
Indian import statistics provided by the domestic producers also in-
clude products that were shipped by air. See Pls.” Brief at 40, 44, 47,
Decision Memorandum at 65 (conceding that “the Indian HTS cat-
egory reflects” merchandise shipped by air, as well as other means);
Def’’s Brief at 44 (admitting that “Commerce does not deny that the
import statistics may contain prices from some companies that im-
ported cartons into India by air”). The effect of these air freight
charges, the Chinese Producers assert, is to further distort the In-
dian import statistics as a surrogate for the value of the cartons ac-
tually used by the respondents in this case. See Pls.” Brief at 40,
45-417.

It is telling that Commerce and the Government have avoided di-
rectly confronting the Chinese Producers’ claims that air freight
charges distort the Indian import statistics. The sum total of Com-
merce’s analysis of this point in the Final Results constitutes a mere
three sentences: “Some companies may import cartons into the PRC
by air, while others may not. . .. This point alone, however, does un-
dermine the [agency’s] rationale. . .. Furthermore, the respondents
have not submitted any documents on the record of this review dem-
onstrating that their own domestic carton suppliers did not import
the products into the PRC by air.” See Decision Memorandum at 65;
see also Def.’s Brief at 44. Rather than grappling with the merits of
the Chinese Producers’ concerns about the distortive effects of air
freight charges on surrogate value, Commerce summarily dismissed
them:

Mere allegations of facts, absent any record evidence for sup-
port of such claims, cannot be a basis for undermining the use
of publicly available, contemporaneous valuation data from In-
dian HTS categories in this case.

Decision Memorandum at 65.

Conspicuously absent from the record, however, is any evidence to
support Commerce’s suggestion that the Chinese Producers (or, for
that matter, any other respondent) used packing cartons that were
imported — much less imported by air.®® Under the circumstances

products, which bear no resemblance to the packing boxes used by the [respondents],” the
Chinese Producers listed, inter alia, “Color envelopes,” “10 kg boxes,” “Inner shoe boxes,”
“Black potpourri box and lid,” “DVD gift box/glue bay/polyform & logo,” “Fedex bulk pack,”
“Vienna Luangchis Operation advise coffee box,” “Cole Haan packing box with sleeves,” and
“Corrugated cardboard chest.” See Pls.’ Brief at 44; see also n.48, supra (identifying diverse
sampling of other products included within Indian import statistics for HTS subheading
4819.1010).

511n the Final Results, Commerce acknowledged that the respondents domestically
source the cartons that they use to pack and ship their garlic. See, e.g., Decision Memoran-
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presented here, Commerce’s bare speculation cannot be sustained.
For reasons set forth above (see n.45, supra), “the preference for do-
mestic data is most appropriate where [ — as here — ] the circum-
stances indicate that a producer in a hypothetical market would be
unlikely to use an imported factor in its production process.” Hebei
Metals, 29 CIT at 300, 366 F. Supp. 2d at 1274.

In the present case, the Chinese Producers reason that “Indian
garlic companies have no reason to buy more expensive imported
boxes if these can be supplied domestically,” noting that “[t]he same
is true in China; [the Chinese Producers] source their packing boxes
domestically.” Pls.” Brief at 40. Here, much as in Yantai, the record is
simply devoid of any indication as to why the respondents would
have used imported packing cartons (much less cartons imported by
air), when such basic packaging materials were available domesti-
cally. See Yantai Oriental Juice Co. v. United States, 26 CIT 605, 617
(2002) (citing Nation Ford, 166 F.3d at 1376); see also Pls.” Brief at
40. Commerce here has failed to reasonably approximate the carton
cost incurred by a surrogate Indian garlic producer, and thus, has
not created an accurate hypothetical market.

Commerce’s carton valuation analysis in this case suffers from the
same basic kinds of infirmities as its carton valuation analysis in the
eighth administrative review. See generally Jinan Yipin, 31 CIT
at ____, 526 F. Supp. 2d at 1376-79. The court there faulted Com-
merce for, inter alia, failing to adequately address “trade intelligence
data” provided by the respondents which “indicate[d] that the tariff
subheading [used in the import statistics on which Commerce there
relied] is quite broad in scope.” Id., 31 CIT at , 526 F. Supp. 2d
at 1378. The court criticized Commerce’s dismissive treatment of the
trade intelligence data, and found that the data provided support for
“the court’s conclusion that Commerce’s valuation decision is unsat-
isfactory on [the existing] record because it is based on import data
that are not reasonably representative of [the respondents’] packing
cartons.” Id., 31 CIT at ____, 526 F. Supp. 2d at 1378. The court simi-
larly criticized Commerce for its rejection of Indian box prices prof-
fered by the respondents, which the agency found were (among other
things) “not representative of a range of prices during the period of
review,” and which the Government argued were “not derived from a
public source.” Id., 31 CIT at ____, 526 F. Supp. 2d at 1379. As the
court there emphasized, however, “[t]he price quotes...are are
vastly superior to the Indian import data in an important respect-
: they are specific to the factor being valued.” Id., 31 CIT at __,
526 F. Supp. 2d at 1379. The court therefore remanded the matter to
Commerce:

)«

dum at 65 (acknowledging the respondents’ “own domestic carton suppliers”); Pls.” Brief at
40 (noting that the Chinese Producers “source their packing boxes domestically”).
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Because the data used by Commerce to calculate the surrogate
value were not reasonably representative of [the respondents’]
cartons and yielded a calculated result that was more than
three times higher than the price quotes, the court cannot con-
clude that Commerce used the “best available information” or
that it supported its choice with record evidence or adequate
reasoning.

Id., 31 CIT at__, 526 F. Supp. 2d at 1379 (quoting 19 U.S.C.
§ 1677b(c)(1)). The same result must obtain in this case.

In short, as in Jinan Yipin, it appears that Commerce here over-
stated any potential concerns as to the reliability of the domestic In-
dian box prices that the agency rejected, at the same time that the
agency significantly understated the patent flaws and defects in the
Indian import statistics on which the agency relied. As the Chinese
Producers put it, Commerce “failed to explain how [the seemingly]
non-representative import data is the ‘best available information’
when domestic data on the record represent[ ] the exact type of prod-
uct used by the respondents and actual domestic market prices for
that input.” See Pls.” Reply Brief at 13 (emphasis added). Nor did
Commerce support its selection of the Indian import statistics by ref-
erence to substantial evidence in the record. Commerce’s determina-
tion on this matter therefore cannot be sustained. This issue too
must be remanded for further consideration.

F. Plastic Jar Valuation

The Chinese Producers similarly take issue with the surrogate
value that Commerce assigned for the plastic jars used to pack the
respondents’ peeled garlic. See generally Pls.’ Brief at 47-49; Pls.’ Re-
ply Brief at 11-13. As with packing cartons, the Chinese Producers
argue that Commerce erred in using the Indian import data pro-
vided by the domestic producers as the basis for the surrogate value
for plastic jars. According to the Chinese Producers, the Indian im-
port statistics “are . . . flawed in two different ways; [1] the products
imported under [the selected HTS subheading] are not sufficiently
similar to the merchandise actually used by the . . . respondents, and
[2] the values [of imported merchandise included within the selected
HTS subheading] are distorted by the inclusion of [air] freight
charges.” The Chinese Producers maintain that Commerce therefore
should have selected a surrogate value derived from the domestic In-
dian jar prices that they submitted for the agency’s consideration.
See generally Pls.” Brief at 47-49; Pls.” Reply Brief at 11, 13.

Like the domestic Indian box prices that the Chinese Producers
provided, the domestic Indian price quotes that the Chinese Produc-
ers submitted for plastic jars were not without their flaws. However,
notwithstanding the problems with those price quotes, Commerce
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failed to adequately explain and support its determination that the
Indian import statistics were the best information available.

In prior administrative reviews, Commerce had valued plastic jars
using a figure derived from Indian import statistics for HTS sub-
heading 3923.3000, which covered “Carboys, Bottles, Flasks, and
Similar Articles of Plastics, Nesoi.” See Pls.” Brief at 47 & n.12; Def’s
Brief at 46; Ninth Garlic Review Memorandum, 2005 WL 2290660,
at comment 8. However, in the period of review at issue here, that
HTS subheading was no longer valid. See Pls.” Brief at 47 n.12.

The domestic producers placed on the record of this review Indian
import statistics for HTS subheading 3923.3090, covering “Carboys,
Bottles, Flasks, and Similar Articles of Plastics.” Def’s Brief at
46-47. The Chinese Producers, in turn, submitted four price quotes
obtained from three different Indian vendors of plastic jars. See De-
cision Memorandum at 66-67; Pls.” Brief at 48; see also Respondents’
Surrogate Value Submission (Pub. Doc. No. 81), Exh. 21.

In the Preliminary Results, Commerce rejected the domestic In-
dian jar prices, and instead relied on the Indian import data pro-
vided by the domestic producers. See Decision Memorandum at 68;
Preliminary Results, 70 Fed. Reg. at 69,950; Preliminary Factors
Valuation Memorandum (Pub. Doc. No. 400), at 14-16. Thereafter,
the Chinese Producers submitted additional information to Com-
merce, from Infodrive India,?* which indicated that the Indian im-
port data for HTS subheading 3923.3090 covered a very broad range
of products, including “specialty jars” and other “plastic products
completely different from the plastic jars used by the [Chinese Pro-
ducers] to pack. .. peeled garlic,” such as “slippers,” “hairdressing
accessories,” “fibre glass,” and “disposable plasticware.” See Decision
Memorandum at 66; Pls.” Brief at 48-49; Pls.” Reply Brief at 11-13.

In the Final Results, Commerce nevertheless continued to rely
upon the Indian import data provided by the domestic producers,
rather than using the domestic Indian jar prices submitted by the
Chinese Producers.See Decision Memorandum at 66-69. Com-
merce’s grounds for rejecting the domestic Indian jar prices largely
paralleled its grounds for rejecting the domestic Indian box prices
(discussed in the immediately preceding section). See id.; section
IIL.E, supra (discussing surrogate value for cartons).

As with the domestic Indian box prices, Commerce stated that the
domestic Indian jar prices did not “meet the criteria for public
availability . . . that the Department relies upon when choosing ap-
propriate surrogate values in order to decrease the possibility of

521n the Final Results, Commerce described Infodrive India as “a service that provides,
among other things, descriptions of the items included in Indian import HTS categories.”
See Decision Memorandum at 68; see also Zhejiang, 32 CIT at n.7, 2008 WL 2410210
at * 6 n.7 (describing Infodrive India as a source that “compile[s] and disseminate[s] official
import statistics”).
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price manipulation of documents prepared specifically for use in an-
tidumping proceedings.” Decision Memorandum at 66; see also Def.’s
Brief at 47. Commerce noted pointedly that “no detail on the identity
of the party that requested the prices, or information as to whether
or not an affiliation existed between the requester and the Indian
companies, was ever placed on the record.” Decision Memorandum at
67; see also Def.’s Brief at 47.

On the other hand, the Chinese Producers correctly observe that it
is equally true that Commerce did not cite even a scintilla of evi-
dence of manipulation or distortion or affiliation to cast doubt on the
reliability of the domestic Indian jar prices. See Pls.” Reply Brief at
13. As with Commerce’s rejection of the domestic Indian box prices,
the Chinese Producers contend that — in the absence of any such evi-
dence — Commerce is, in effect, improperly presuming that the do-
mestic Indian jar prices were corrupted. And, as the Chinese Produc-
ers have noted, Commerce is generally precluded from predicating
agency determinations “on nothing but unfounded speculation.” See
section III.E, supra (and authorities and sources cited there).

Further, as the Chinese Producers have underscored, Commerce’s
preference for publicly available information is simply a preference,
which can never “trump” the agency’s overarching obligation under
the statute — to use the best available information to calculate
dumping margins as accurately as possible. See Pls.” Brief at 42-43
(and authorities cited there); see generally section IIL.E, supra. The
Chinese Producers charge that Commerce in this case is guilty of a
“myopic focus on the ‘public availability’ of . . . Indian import statis-
tics while disregarding the more basic inquiry, namely, can the use of
this surrogate source [i.e., the Indian import statistics] lead to the
calculation of an accurate dumping margin?” Pls.” Reply Brief at 11.
According to the Chinese Producers, “[w]here, as here, those import
statistics are proven to be distorted by products such as . . . specialty
jars which are not the products used by any respondent in this re-
view, the answer is unequivocally no.” Id.53

531n addition to its asserted reservations as to the reliability of the domestic Indian jar
prices (discussed above), Commerce also identified several other concerns vis-a-vis those
price quotes.

First, Commerce noted that “two of the four price quotes actually fall outside of the [pe-
riod of review].” Decision Memorandum at 67; see also Def.’s Brief at 47. Commerce further
stated that “even the [two] contemporaneous price quotes” did not “cover a substantial time
period throughout the [period of review],” and could thus “be subject to temporary market
fluctuations.” Decision Memorandum at 67; see also Def’s Brief at 47. In addition, Com-
merce pointed out that “[tlwo of the four price quotes do not indicate whether lids are in-
cluded in the submitted price,” and that “[tlhe remaining two price quotes, which clearly in-
clude the price of the lid, do not separate between the price of the lid and the price of the
jar.” Decision Memorandum at 68; see also Def’s Brief at 47. In light of this fact, Commerce
noted that it “would not have a separate price to use for either jars or lids for those respon-
dents for which only one of these factors is valued with a surrogate value in [the agency’s]
calculations,” which would “further impede[ ] [the agency’s] use of these submitted values.”
Decision Memorandum at 68; see also Def.’s Brief at 47.
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The Chinese Producers thus maintain not only that the domestic
Indian jar prices reflect “domestic, product specific surrogate data,”
including “actual domestic market prices,” for “plastic jars with simi-
lar characteristics and dimensions to the plastic jars” that the Chi-
nese Producers actually use to pack their peeled garlic, but — more-
over — that the Indian import statistics relied on by Commerce are so
distorted both by “a myriad of specialty products” that “are not re-
motely representative of the plastic jars used by the [Chinese Pro-
ducers]” and by air freight charges that the surrogate value derived
from the import statistics can only be described as “aberrational.”
See Pls.’ Brief at 47-49; Pls.’ Reply Brief at 12-13.

As an initial matter, the Chinese Producers point out that, as de-
tailed in section III.E above, there is a preference — all other things
being equal — for Commerce’s use of domestic data, rather than im-
port statistics such as those relied on by the agency in this case. See
Pls.” Brief at 49; Pls.’ Reply Brief at 13; see generally section IILE,
supra (and authorities cited there).?*

Besides pointing to the well-established, general preference for the
use of domestic data (rather than import statistics), the Chinese Pro-
ducers also attack the use of import statistics here on fundamentally
the same two case-specific grounds that they invoked in challenging
the use of import statistics for the surrogate value for cartons.

First, the Chinese Producers note, it is “irrefutable” that HT'S sub-
heading 3293.3090 (the subheading for which Commerce has Indian
import statistics) is a “broad, basket” tariff provision which captures
an extraordinarily wide range of plastic products, above and beyond
the very basic plastic jars that the respondents used to pack garlic.
See Pls.” Brief at 48; see also id. at 47, 49; Pls.” Reply Brief at 11-13.
The Chinese Producers argue that the merchandise reflected in the
Indian import statistics is thus not representative of, or sufficiently
specific to, the product being valued by the surrogate (i.e., the plastic
jars that the respondents actually used). See Pls.” Reply Brief at 13.

No doubt these points diminish, at least, to some degree, the utility of the domestic In-
dian jar prices. But the fact that domestic data provided by a respondent are not perfect
does not necessarily warrant the rejection (in whole or in part) of those data. Nor do flaws
in such data automatically justify resort to import statistics which suffer from other flaws.
See also, e.g., Hebei Metals, 29 CIT at 301, 366 F. Supp. 2d at 1275 (explaining that, “[w]hile
the contemporaneity of data is one factor to be considered by Commerce. . . , three months
of contemporaneity is not a compelling factor where the alternative data is only a year-and-
a-half distant from the [period of investigation]”; moreover, contemporaneity is “insufficient
to explain why an import price is the best available information for establishing the actual
costs incurred by a producer”); Dorbest I, 30 CIT at 1695 n.14, 462 F. Supp. 2d at 1284 n.14
(“contemporaneity, in and of itself[,] should not be viewed as the sole reason to discard data;
rather the quality of the data needs to be viewed in its totality”).

54 Section ITI.E above outlines some of the compelling policy considerations and commer-
cial realities that undergird the strong preference favoring Commerce’s use of domestic data
over import statistics, all other things being equal. See generally, e.g., Hebei Metals, 29 CIT
at 299, 366 F. Supp. 2d at 1273 et seq. (“A domestic price is preferred for the calculation of
surrogate values by prior practice, policy, and logic.”).
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And, second, the Chinese Producers note that it is also undisputed
that the Indian import statistics include certain air freight charges,
which - according to the Chinese Producers — further distort the av-
erage unit price reflected in the Indian import statistics. See Pls.
Brief at 47-49; see also Def.’s Brief at 48 (acknowledging that “HTS
§ 3923.3090 includes some prices that are inclusive of airfreight,”
and that “the Indian import statistics . . . include the freight experi-
ence of those importers that used or did not use air freight”); Deci-
sion Memorandum at 68-69 (same). The Chinese Producers there-
fore conclude that “it is particularly appropriate to use domestic
surrogate data . ..in this case, given that the import data is dis-
torted by air freight charges, and other products, such as ‘slippers,’
‘hairdressing accessories,” ‘fibre glass,” and ‘disposeable plastic-
ware.’”” Pls.’ Brief at 49.

In addition to the language of the tariff provision itself, the Chi-
nese Producers also point to the Infodrive India data to establish on
the record that HTS subheading 3923.3090 “is distorted by plastic
products that do not resemble at all the plastic jars used by the [Chi-
nese Producers].” See Pls.” Brief at 48. To highlight their point, the
Chinese Producers note that, inter alia, the Infodrive India data in-
dicate that “the highest quantity of imports . . . driv[ing] the price of
[merchandise classified under HTS subheading 3923.3090] is im-
ported from Italy by L’Oreal India Pvt. and is described as ‘hair
products.” ” Id. According to the Chinese Producers, the effect of the
“myriad specialty products” classified under HTS subheading
3923.3090 is to “inevitably inflate the average unit values [of the
merchandise reflected in the Indian import statistics] thereby dis-
torting the surrogate value[ ] for . . . jars.” See Pls.” Reply Brief at 12.

Much as they sought to discredit the Eximkey.com data in their
analysis of cartons, so too Commerce and the Government have
sought to dismiss the Infodrive India data here. See generally Deci-
sion Memorandum at 68; Def.’s Brief at 48. First, Commerce noted
that, while the Indian import statistics report data on a kilogram ba-
sis, the Infodrive India data were not “consistently reported on a
weight basis.” Decision Memorandum at 68. According to Commerce,
“[wlithout the conversion factor to convert the reported [Infodrive In-
dia] unit types to a kilogram basis,” the agency could not confirm
“[the] respondents’ contention that [the merchandise classified under
HTS subheading 3923.3090] is dominated by hair products.” Id.% In

551t is unclear why Commerce seized solely on the respondents’ statements concerning
the dominance of “hair products” in the statistics for HT'S subheading 3923.3090, to the ex-
clusion of any broader implications of the Infodrive India data, and ignored any light that
those data might otherwise shed on the scope of the tariff subheading.

Moreover, while — absent the referenced “conversion factor” — it may (or may not) have
been impossible for Commerce to verify that “hair products” dominate the HTS subheading,
the Infodrive India data in any event were not “meaningless.” Compare Decision Memoran-
dum at 68. Whether or not Commerce could verify the respondents’ specific quantitative
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addition, Commerce expressed concern that it “[could not] determine
the method by which respondents selected only twelve [entries]” out
of the “650 records available for the HTS category” for the “ten
months of the [period of review]” for which data were available
through Infodrive India. Id.

As discussed in section III.LE above, however, information that is
used for purposes such as corroboration or impeachment — such as
the Infodrive India data here — need not necessarily meet the same
standards as information that Commerce relies on to support its de-
terminations. See Pls.” Reply Brief at 12-13 (citing Dorbest I, 30 CIT
at 1698, 462 F. Supp. 2d at 1286 (explaining that, e.g., “[rlegardless
of whether or not Commerce finds it appropriate to use Infodrive In-
dia data to value mirrors, the Infodrive India data can prove to be
illuminating as to the nature of the product actually being valued
within a specific . . . [tariff] subheading”)).

And, more fundamentally — whatever may be the shortcomings of
the Infodrive India data — the fact remains that neither Commerce
nor the Government have even attempted to deny that the Indian
import statistics for HTS subheading 3923.3090 included a very
broad spectrum of other products, in addition to basic plastic jars.
Nor could they reasonably deny it. Instead, distilled to its essence,
their argument on this point amounts to little more than a claim
that Commerce cannot accurately ascertain from the existing record
the full extent of the distortion attributable to the broad scope of the
tariff subheading. See Decision Memorandum at 68 (stating that
“[wlithout the conversion factor to convert the reported unit types to
a kilogram basis, respondents’ contention that the HTS category is
dominated by hair products is meaningless because the quantities
noted for hair products are in pieces”); see also Def.’s Brief at 48.%¢

Similarly, Commerce and the Government concede — as they must
— that the Indian import statistics reflect entries of merchandise
that included air freight charges. See Def.’s Brief at 48 (acknowledg-
ing that “HTS § 3923.3090 includes some prices that are inclusive of

statements, the Infodrive India data nevertheless stand as unrefuted, concrete evidence of
non-representative merchandise captured by the Indian import statistics on which Com-
merce seeks to rely. See generally Dorbest I, 30 CIT at 1695-98, 462 F. Supp. 2d at 1284-86
(rejecting various similar arguments made by Commerce in attempt to justify refusal to use
Infodrive India data).

56 As detailed in section IILE above, the parties similarly dispute the surrogate value for
cartons, where a major issue is the Chinese Producers’ concern that the relevant tariff sub-
heading used in the Indian import statistics captured, inter alia, gift boxes and specialty
boxes that are not representative of the basic packing cartons that the respondents used to
pack and ship garlic. See generally section IIL.E, supra.

There, Commerce evidently made some effort to cure (or at least minimize) the problem
of non-representative merchandise captured in the import statistics on which the agency
seeks to rely. See Decision Memorandum at 64-65 (where Commerce asserts that gift and
specialty boxes are sourced primarily from China, and that agency excluded Chinese im-
ports from the import statistics that it used). In stark contrast, Commerce has made no
such effort here.
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airfreight,” and that “the Indian import statistics...include the
freight experience of those importers that used or did not use air
travel”); Decision Memorandum at 68—-69 (same). Much like the In-
dian import statistics used for the surrogate value of cartons, the
Chinese Producers assert that the effect of such air freight charges is
to further distort the Indian import statistics as a surrogate for the
value of the jars actually used by the respondents in this case. See
Pls.’ Brief at 47-49.

Just as Commerce and the Government do not directly confront
the Chinese Producers’ assertions that the air freight charges have
the effect of distorting the Indian import statistics used to value car-
tons, so too Commerce and the Government do not directly address
the Chinese Producers’ claim here. Like its analysis of cartons, Com-
merce’s analysis of this point vis-a-vis jars is a terse three sentences
in the Final Results: “Some companies import jars and lids into the
PRC by air, others do not, and the Indian HTS category reflects all of
these experiences. This point alone, however, does not supersede the
fact that [the Indian import statistics are] the most contemporane-
ous and accurate surrogate on the record. Furthermore, the respon-
dents have not submitted any documents on the record of this review
demonstrating that their own domestic plastic jar and lid suppliers
did not import the products into the PRC by air.” Decision Memoran-
dum at 68-69; see also Def’s Brief at 48—49. Again, as with packing
cartons, rather than squarely responding to the merits of the Chi-
nese Producers’ concerns about the distortive effects of air freight
charges on the surrogate value of plastic jars, Commerce simply dis-
missed those concerns (using the exact same words it used to dismiss
the Chinese Producers’ concerns about cartons):

Mere allegations of facts, absent any record evidence for sup-
port of such claims, cannot be a basis for undermining the use
of publicly available, contemporaneous valuation data from
HTS categories in this case.

Decision Memorandum at 69.

Here too, however — as with cartons — the record seems to be de-
void of any actual evidence to support Commerce’s suggestion that
the Chinese Producers (or any respondent) used plastic jars that
were imported, much less imported by air.’” And, as with cartons,
Commerce’s bare speculation cannot be sustained.

The Chinese Producers emphasize that Indian garlic producers
have no reason to buy more expensive imported jars, noting that “if
the [respondents] were in [India] they would purchase the plastic
jars domestically” (just as the respondents domestically sourced the

57In the Final Results, Commerce acknowledged that the respondents domestically
sourced the plastic jars that they used to pack their peeled garlic. See, e.g., Decision Memo-

>«

randum at 69 (referring to the respondents’ “own domestic plastic jar and lid suppliers”).
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actual jars that they used for their garlic produced in China). Pls.’
Brief at 49. As in Yantai, the record in this case is simply silent as to
any reason why the respondents would have used imported plastic
jars (much less jars imported by air), when such a basic product was
available domestically. See Yantai, 26 CIT at 617 (citation omitted).
As explained in greater detail in section III.E above, “the preference
for domestic data is most appropriate where [ — as here — ] the cir-
cumstances indicate that a producer in a hypothetical market would
be unlikely to use an imported factor in its production process.”
Hebei Metals, 29 CIT at 300, 366 F. Supp. 2d at 1274.

In sum, just as it appears that Commerce overstated its concerns
as to the reliability of the domestic box prices at the same time that
it significantly understated the obvious infirmities in the Indian im-
port statistics on which it relied in determining a surrogate value for
packing cartons, so too it appears that Commerce has done the same
thing vis-a-vis the agency’s valuation of plastic jars. In the words of
the Chinese Producers, Commerce “failed to explain how [the seem-
ingly] nonrepresentative import data is the ‘best available informa-
tion’ when domestic data on the record represent[ ] the exact type of
product used by the respondents and actual domestic market prices
for that input.” See Pls.” Reply Brief at 13. Nor did Commerce sup-
port its selection of the Indian import statistics by reference to sub-
stantial evidence in the record.

Like Commerce’s determination on the surrogate value for car-
tons, Commerce’s determination on this matter cannot be sustained.
And, like Commerce’s determination on the surrogate value for car-
tons, this issue also must be remanded for further consideration.

G. Certain Labor-Related Expenses

The Chinese Producers’ final challenge is to Commerce’s treatment
of certain labor-related expenses. Specifically, the Chinese Producers
contend that Commerce improperly included “provident fund” and
“gratuity” expenses as part of manufacturing overhead in the agen-
cy’s calculation of normal value. See generally Pls.’ Brief at 49-56;
Pls.’ Reply Brief at 13-15.

The Chinese Producers’ challenge turns on whether provident
fund and gratuity expenses were already reflected in Commerce’s
calculations (through the surrogate labor rate), such that those ex-
penses should not have been separately accounted for elsewhere
(specifically, in manufacturing overhead). As discussed below, there
is nothing in the record to indicate that provident fund expenses in
fact were already reflected in Commerce’s calculations. Moreover,
the record makes it clear that any potential double counting associ-
ated with Commerce’s treatment of gratuities had no effect whatso-
ever on the overall calculation of overhead expenses. The Chinese
Producers’ challenge to Commerce’s treatment of provident fund and
gratuity expenses therefore must fail.
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When constructing normal value for NME country merchandise,
Commerce bases its determination on “the value of the factors of pro-
duction utilized in producing the merchandise.” 19 U.S.C.
§ 1677b(c)(1). However, the surrogate values of the factors of pro-
duction do not capture certain costs and expenses, including manu-
facturing overhead (which is at issue here), as well as selling, gen-
eral, and administrative (“SG&A”) expenses, and profit costs.
Commerce therefore calculates separate values for those items (us-
ing “surrogate financial ratios” based on the financial statements of
one or more market economy companies that produce identical or
comparable merchandise),”® and adds those values to the surrogate
values of the factors of production. See 19 C.F.R. § 351.408(c)(4); 19
U.S.C. § 1677b(c)(1)(B); see generally Dorbest I, 30 CIT at 1715-16,
462 F. Supp. 2d at 1300-01.%°

As discussed in section III.C above, Commerce here based its sur-
rogate labor rate calculations on data from the International Labour
Organization (“ILO”) Yearbook of Labour Statistics. See also, e.g., Al-
lied Pacific I1, 32 CIT at ____, 587 F. Supp. 2d at 1339; Dorbest I, 30
CIT at 1707, 462 F. Supp. 2d at 1294. In the past (and in the Prelimi-
nary Results in this case), Commerce presumed that many employee
benefits were included within the surrogate values for direct wage
rates (through the ILO’s reported direct wage rates), and thus were
included as part of Materials, Labor, and Energy (“MLE”) in the de-
nominator of the surrogate financial ratio. See Decision Memoran-
dum at 69-70; Preliminary Results, 70 Fed. Reg. at 69,950-51. But
Commerce analyzed that issue more closely in its January 2006 de-
termination in Tables and Chairs from the PRC, and announced a
change from its past practice. See Folding Metal Tables and Chairs
from the People’s Republic of China; Final Results of Antidumping
Duty Administrative Review, 71 Fed. Reg. 2905 (Jan. 18, 2006); Is-
sues and Decision Memorandum for the Final Results of Folding
Metal Tables and Chairs from the People’s Republic of China, 2006
WL 158633 (Jan. 18, 2006) (“Tables and Chairs from the PRC”), at
comment 1B.

In Tables and Chairs from the PRC, Commerce explained that the
ILO’s Yearbook of Labour Statistics distinguishes between “Chapter
5 Wages” (essentially, direct wages) and “Chapter 6 Labor Costs” (es-

58The “surrogate financial ratio” reflects a percentage of overhead, SG&A, and profit ex-
penses (which constitute the numerator) relative to the surrogate company’s sum of materi-
als, labor, and engery costs (“MLE”) (which constitutes the denominator). See Dorbest I, 30
CIT at 1715 n.36, 462 F. Supp. 2d at 1301 n.36.

59The statute specifies that, if the available information does not permit calculation of
normal value pursuant to 19 U.S.C. § 1677b(a), Commerce “shall determine the normal
value of the subject merchandise on the basis of the value of the factors of production uti-
lized in producing the merchandise and to which shall be added an amount for general ex-
penses and profit plus the cost of . . . other expenses.” 19 U.S.C. § 1677b(c)(1)(B) (emphasis
added).
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sentially, employee benefits). Consistent with the ILO’s treatment of
employee benefits, Commerce indicated that it would begin looking
to surrogate financial statements, and — where line items in the fi-
nancial statements identified labor costs that were not included in
direct wage payments — those labor costs would be included in over-
head expenses. Commerce also indicated generally that it would oth-
erwise treat an employee benefit as an overhead expense if the ben-
efit fell under the ILO’s definition of a “Chapter 6 Labour Cost.” See
generally Tables and Chairs from the PRC, 2006 WL 158633, at com-
ment 1B.

In March 2006, Commerce sent the parties to this administrative
review a letter (the “Surrogate Financial Ratios Letter”), giving no-
tice of the agency’s intent to treat certain labor- related expenses as
announced in Tables and Chairs from the PRC, and inviting the par-
ties’ comments. In particular, to the extent relevant here, Commerce
advised that it planned to include “provident fund” and “gratuity” ex-
penses in manufacturing overhead (i.e., in the numerator of the sur-
rogate financial ratio), based on Commerce’s conclusion that those
expenses were not already reflected in the rate used to calculate the
surrogate value for labor. See generally Decision Memorandum at 69;
Surrogate Financial Ratios Letter (Pub. Doc. No. 440).

The Chinese Producers filed comments objecting to the proposed
change in methodology, arguing — in essence — that Commerce was
in error in concluding that “the expected NME hourly wage rate cal-
culation does not include benefits.” See Respondents’ Comments on
Proposed Ratio Recalculations (Pub. Doc. No. 446); Decision Memo-
randum at 69-70. Specifically, the Chinese Producers noted that
“wage rates” and “earnings” are two distinct terms defined differ-
ently in the Preamble to Chapter 5 of the ILO Yearbook of Labour
Statistics, which provides the source data used by Commerce in its
surrogate labor rate calculation. See Respondents’ Comments on Pro-
posed Ratio Recalculations.

The Chinese Producers’ comments quoted the Preamble to Chap-
ter 5 of the Yearbook, emphasizing that it defines “[e]arnings” to in-
clude “bonuses and gratuities” (albeit only if they are “paid by the
employer directly to [the] employee”):

10. (i) Earnings should include: direct wages and salaries [as
defined in subparagraph (a)l, remuneration for time not
worked (excluding severance and termination pay) [as defined
in subparagraph (b)], [and] bonuses and gratuities and housing
and family allowances paid by the employer directly to this em-
ployee [as defined in subparagraph (c)].

(a) Direct wages and salaries for time worked, or work done,
cover: (i) straight time pay of time-related workers; (ii) incen-
tive pay of time-related workers; (iii) earnings of piece workers
(excluding overtime premiums); (iv) premium pay for overtime,
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shift, night and holiday work; (v) commissions paid to sales and
other personnel. Included are: premiums for seniority and spe-
cial skills, geographical zone differentials, responsibility premi-
ums, dirt, danger and discomfort allowances, payments under
guaranteed wage systems, cost-of-living allowances and other
regular allowances.

(b) Remuneration for time not worked comprises direct pay-
ments to employees in respect of public holidays, annual vaca-
tions and other time off with pay granted by the employer.

(c) Bonuses and gratuities cover seasonal and end-of-year bo-
nuses, additional payments in respect of vacation period
(supplementary to normal pay) and profit-sharing bonuses.

(i1) Statistics of earnings should distinguish cash earnings
from payments in kind.

Respondents’ Comments on Proposed Ratio Recalculations (quoting
ILO Yearbook, Preamble to Chapter 5) (emphases by the Chinese
Producers).

The Chinese Producers’ comments contrasted the definition of
“earnings” in the Preamble to Chapter 5 (quoted above) with the Pre-
amble’s definition of “wage rates” (which expressly excludes “bonuses
and gratuities,” as well as “family allowances and other social secu-
rity payments made by employers”):

12. Wage rates should include basic wages, cost-of-living allow-
ances and other guaranteed and regularly paid allowances, but
exclude overtime payments, bonuses and gratuities, family al-
lowances and other social security payments made by employ-
ers. Ex gratia payments in kind, supplementary to normal
wage rates, are also excluded.

Respondents’ Comments on Proposed Ratio Recalculations (quoting
ILO Yearbook, Preamble to Chapter 5).

The Chinese Producers’ comments emphasized that, according to
the Preamble, “ ‘[t]he statistics of wages presented in tables 5A and
5B are in general, average earnings per worker.” ” See Respondents’
Comments on Proposed Ratio Recalculations (quoting ILO Yearbook,
Preamble to Chapter 5) (emphasis by the ILO). Read in concert, the
Chinese Producers argued, the quoted excerpts from the Preamble to
Chapter 5 of the ILO Yearbook establish that the surrogate labor
rate — calculated by Commerce using the Chapter 5B tables (which
reflect “earnings”) — “specifically includes gratuities and staff wel-
fare benefits for both family and housing allowances.” See Respon-
dents’ Comments on Proposed Ratio Recalculations. The Chinese
Producers asserted that those labor expenses were
“therefore . . . included in the Materials, Labor, Energy (“MLE”) de-
nominator for the surrogate ratios,” and argued that “adding [the ex-
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penses] to factory overhead would result in an impermissible double
counting. . ., since [the expenses] are already included in the surro-
gate labor rate.” Id.

Commerce compared the ILO Yearbook statistics with the respon-
dents’ reported factors of production and the surrogate financial
statements, and, in the Final Results, rejected the Chinese Produc-
ers’ arguments as to provident fund and gratuity expenses, conclud-
ing that those expenses should be treated as overhead. See Decision
Memorandum at 71-73. In reaching its conclusion, Commerce relied
on Chapter 5 of the ILO Yearbook, which the agency uses to calcu-
late its wage rate. See Decision Memorandum at 71-72. Commerce
noted that Chapter 5, “Wages,” expressly defines “earnings” (as that
term is used in wage statistics) to specifically exclude benefits such
as “social security and pension scheme[]” payments and benefits:

The concept of earnings, as applied in wages statistics, relates
to remuneration in cash and in kind paid to employees, as a
rule at regular intervals, for time worked or work done together
with remuneration for time not worked, such as for annual va-
cation, other paid leave or holidays. Earnings exclude employ-
ers’ contributions in respect of their employees paid to social se-
curity and pension schemes and also the benefits received by
employees under these schemes. Earnings also exclude sever-
ance and termination pay.

Decision Memorandum at 71 (quoting ILO Yearbook, Chapter 5) (em-
phasis added).

Commerce contrasted the definition of “earnings” quoted above —
from Chapter 5 (“Wages”) of the Yearbook — with the definition of
“labour cost” from Yearbook Chapter 6 (“Labour Costs”), which
makes it clear that “labour cost[s]” include employee benefits such as
“employers’ social security expenditures”:

For the purposes of labour cost statistics, labour cost is the cost
incurred by the employer in the employment of labour. The sta-
tistical concept of labour cost comprises remuneration for work
performed, payments in respect of time paid for but not worked,
bonuses and gratuities, the cost of food, drink and other pay-
ments in kind, cost of workers’ housing borne by employers, em-
ployers’ social security expenditures, cost to the employer for vo-
cational training, welfare services and miscellaneous items,
such as transport of workers, work clothes and recruitment, to-
gether with taxes regarded as labour cost.

Decision Memorandum at 71-72 (quoting ILO Yearbook, Chapter 6)
(emphases added).

In the Final Results, Commerce found that provident fund ex-
penses were not included in its wage rate calculation and thus
needed to be captured in the agency’s calculation of overhead ex-
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penses, in order to accurately determine normal value. See Decision
Memorandum at 72. Commerce explained:

It is clear that the wages category (Chapter 5) is exclusive of em-
ployee benefits such as pension and social security, while the la-
bor cost category (Chapter 6) is inclusive of these employee
expenses. . .. [Commerce] based its calculation of the
regression- based expected PRC wage rate on data from Chap-
ter 5B of the [Yearbook of Labour Statistics]. In the instant re-
view, the detailed and well-defined surrogate financial data
permitted [Commerce] to easily segregate labor expenses into
“Wages” (which corresponds to Chapter 5B of the ILO database
and, therefore, to [Commerce’s] expected NME wage rate), and
the other aforementioned labor costs (which are not included in
[Commerce’s] calculated NME wage rate). Accordingly, to be
consistent with the methodology employed in calculating the
expected PRC wage rate, we have determined that it is appro-
priate in the instant review to include these employee benefit
categories in factory overhead in order to ensure that they are
captured in our calculation of normal value.

Decision Memorandum at 72 (emphasis added).®°

On the other hand, Commerce acknowledged that, as to two of the
five financial statements used in its calculations, treating gratuities
as an overhead expense might result in “double counting.” See Deci-
sion Memorandum at 72-73. But Commerce found that removing
gratuities from overhead expenses for those two financial statements
(to preclude any potential for double counting) resulted in merely “a
one hundredth of a percent change in the overhead ratios” for those
statements, and that — when the overhead ratios for those two state-
ments were averaged with the overhead ratios from the remaining
three financial statements — it made no difference whatsoever “in
the overall calculation of the overhead ratio.” Decision Memorandum
at 72-73. Commerce therefore concluded that the effect was insig-
nificant under the statute. See Decision Memorandum at 72-73 (cit-
ing 19 U.S.C. § 1677f-1(a)(2)).%!

600n these grounds, Commerce explained its decision to include both “staff welfare” ex-
penses and “provident fund” expenses in manufacturing overhead. See Decision Memoran-
dum at 72. However, the Chinese Producers have not sought to contest Commerce’s treat-
ment of staff welfare expenses in this action. The Chinese Producers’ challenge here is
confined to Commerce’s treatment of provident fund and gratuity expenses. See, e.g., Pls.
Brief at 53 (challenging Commerce’s treatment of “provident fund and gratuities expenses”),
54 (asserting that agency “decision to remove provident fund and gratuities cannot be up-
held”), 55 (arguing that agency “inclusion of the provident fund and gratuity expenses as
part of overhead constitutes impermissible double-counting”), 56 (challenging agency “in-
clusion of both provident fund and gratuities as part of overhead”).

61The statute provides that, for purposes of determining export price or normal value,
and in conducting reviews, Commerce may “decline to take into account adjustments which
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The Chinese Producers here reprise their objection to the treat-
ment of provident fund expenses, first advanced in the administra-
tive proceeding. As set forth more fully above, the Chinese Produc-
ers’ argument — in a nutshell - is that the definition of “earnings”
includes “bonuses and gratuities and housing and family allow-
ances,” and (implicitly) that provident fund expenses are some form
of “bonuses and gratuities and housing and family allowances.” See
Pls.’ Reply Brief at 14; see also Pls.’ Brief at 53-54.52 The Chinese
Producers conclude that, because the surrogate labor rate already
includes “earnings,” the effect of including provident fund expenses
in overhead is impermissible “double counting.” See Pls.” Brief at
53-55; Pls.” Reply Brief at 13-14.

Significantly, however, the Chinese Producers have adduced no
evidence whatsoever to support their premise that provident fund
expenses are akin to “bonuses and gratuities and housing and family
allowances” — much less to establish that provident fund expenses
are “paid by the employer directly to [the] employee” (language that
the Chinese Producers’ Reply Brief conveniently omitted in quoting
the definition of “earnings”). See Pls.” Reply Brief at 14 (emphasis
omitted).%® Indeed, quite to the contrary, the Final Results explain
that provident fund expenses are analogous to “employee benefits
such as pension and social security,” which are expressly excluded
from the ILO Yearbook definition of “earnings” quoted in the Final
Results.®* See Decision Memorandum at 72; see also Def’s Brief at

are insignificant in relation to the price or value of the merchandise.” 19 U.S.C.
§ 1677f-1(a)(2).

62The Chinese Producers are quite vague on the asserted relationship between provi-
dent fund expenses and “bonuses and gratuities and housing and family allowances.” At one
point in their brief, the Chinese Producers assert that “ ‘provident fund’ expenses . . . are
costs similar to gratuities.” See Pls.” Brief at 56. Elsewhere, they assert that “gratuities and
staff welfare benefits” are “labor expenses (generally itemized as gratuities and provident
funds in the Indian financial statements).” See Pls.” Brief at 52. (It is clear, however, that
“staff welfare” expenses are distinct from “gratuities” and “provident fund” expenses. And it
is equally clear that staff welfare expenses are not at issue in this action. See n.60, supra.)

63 As noted above, the Chinese Producers rely upon the definition of “earnings” set forth
in the Preamble to Chapter 5 of the ILO Yearbook, which indicates that “Earnings should
include . . . bonuses and gratuities and housing and family allowances paid by the employer
directly to [the] employee.” See ILO Yearbook, Preamble to Chapter 5. Subparagraph (c) of
that definition further explains: “Bonuses and gratuities cover seasonal and end-of-year bo-
nuses, additional payments in respect of vacation period (supplementary to normal pay)
and profit-sharing bonuses.” Id. Nothing in the language of these provisions suggests that
provident fund expenses are included within the concept of “earnings.”

At one point in their brief, the Chinese Producers assert that “ ‘provident fund’
expenses . . . are costs similar to gratuities.” See Pls.” Brief at 56. But that claim finds no
support in the evidentiary record.

64 As noted above, Commerce explained in the Final Results that ILO Yearbook Chapter
5, entitled “Wages,” expressly defines “earnings” (as that term is used in wage statistics) to
specifically exclude benefits such as “social security and pension scheme| ]” payments and
benefits:

The concept of earnings, as applied in wages statistics, . . . exclude[s] employers’ contri-
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51 (analogizing provident fund expenses to “retirement” and “401K
plans, etc.”); Tables and Chairs from the PRC, 2006 WL 158633, at
comment 1B (explaining that “employees’ provident and other
funds,” inter alia, are “employee benefits paid by the employer to em-
ployee retirement or welfare funds”).®®

In short, contrary to the Chinese Producers’ implications, the
record here is devoid of evidence to suggest that provident fund ex-
penses are like “bonuses and gratuities and housing and family al-
lowances,” or that provident fund expenses are payments paid by the
employer directly to the employee. Nor is there record evidence to in-
dicate that provident fund expenses are otherwise included within
“earnings.” The Chinese Producers’ claim that Commerce’s labor rate
calculations already reflect provident fund expenses is thus entirely
lacking in substance.

The Chinese Producers’ allegations concerning the “double count-
ing” of gratuity expenses are equally lacking in merit. As detailed
more fully above, Commerce’s Final Results expressly recognized the
possibility of double counting vis-a-vis certain gratuity expenses in
this case. See Decision Memorandum at 72. However, Commerce de-
termined that — even as to the two financial statements where there
was a potential for double counting — the exclusion of gratuities from
overhead resulted at most “in a one hundredth of a percent change
in the overhead ratios” for those financial statements, and made no
difference whatsoever “in the overall calculation of the overhead ra-
tio.” See Decision Memorandum at 72-73. The Chinese Producers do
not contend otherwise, and therefore cannot be heard to complain.
See generally Pls.’ Brief at 53—-54; Pls.’ Reply Brief at 13-15.

The Chinese Producers also attack the Final Results as “internally
inconsistent.” See generally Pls.” Brief at 56. Noting that Commerce
acknowledged the potential for double counting vis-a-vis gratuities,
the Chinese Producers state that Commerce “inexplicably” included
provident fund expenses as part of overhead, even though — accord-
ing to the Chinese Producers — “ ‘provident fund’ expenses . .. are
costs similar to gratuities.” Id. The Chinese Producers insist that
“[tIhese two positions cannot be reconciled. [Commerce’s] inclusion of
both provident fund and gratuities as part of overhead results in im-

butions in respect of their employees paid to social security and pension schemes and
also the benefits received by employees under these schemes.

Decision Memorandum at 71 (quoting ILO Yearbook, Chapter 5).

65The definition of “earnings” that the Chinese Producers quote (taken from the Pre-
amble to Chapter 5 of the ILO Yearbook) is not to the contrary. There is absolutely nothing
to suggest that “earnings” — even as defined there — include “employee benefits such as pen-
sion and social security” (or “retirement and 401K plans,” or “employee benefits paid by the
employer to employee retirement or welfare funds”). In other words, there is simply no lan-
guage in the definition of “earnings” quoted by the Chinese Producers that would suggest
that provident fund expenses are included in “earnings” (and, thus, already reflected in the
surrogate labor rate).
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permissible double-counting for exactly the same reason, namely be-
cause these two labor related expenses are already captured by the
surrogate labor rate.” Id. The folly of the Chinese Producers’ premise
is exposed above: Contrary to the Chinese Producers’ claims, provi-
dent fund expenses are not “similar to gratuities.”

Finally, citing Luoyang Bearing, the Chinese Producers argue that
Commerce’s treatment of provident fund and gratuity expenses in
this case “runs contrary to agency and Court precedent.” See Pls.’
Brief at 53, 55-56 (citing Luoyang Bearing Corp. v. United States, 28
CIT 733, 753, 347 F. Supp. 2d 1326, 1346 (2004)); but see Def.’s Brief
at 53. However, the Chinese Producers’ reliance on Luoyang Bearing
is misplaced. Among other things, that case was decided before Com-
merce’s change in methodology, first announced in Tables and Chairs
from the PRC and implemented in this case. And it is beyond cavil
that Commerce is entitled to change its methodology, provided that
any such change is fully explained and adequately justified (as it
was in this case). See, e.g., NSK Ltd. v. United States, 510 F.3d 1375,
1381 (Fed. Cir. 2007).

In sum, the Chinese Producers have pointed to nothing that sub-
stantiates their claim that provident fund expenses were already re-
flected in Commerce’s calculations (through the surrogate labor
rate), such that those expenses should not have been separately ac-
counted for in manufacturing overhead. Further, it is clear from the
record that any potential double counting associated with Com-
merce’s treatment of gratuities had no effect whatsoever on the over-
all calculation of overhead expenses. The Chinese Producers’ chal-
lenge to Commerce’s treatment of provident fund and gratuity
expenses is thus lacking in merit, and Commerce’s determination on
the issue must be sustained.

IV. Conclusion

For all the reasons set forth above, the Chinese Producers’ Motion
for Judgment on the Agency Record must be denied as to Com-
merce’s use of an intermediate input methodology in valuing fresh
garlic bulb. The Chinese Producers’ Motion for Judgment on the
Agency Record similarly must be denied as to the Chinese Produc-
ers’ claim that Commerce improperly included provident fund and
gratuity expenses as part of manufacturing overhead.

On the other hand, the Chinese Producers’ Motion for Judgment
on the Agency Record is granted as to the Chinese Producers’ chal-
lenge to Commerce’s use of the Agmarknet data for “China” variety
garlic to value fresh garlic bulb, as well as the Chinese Producers’
challenges to Commerce’s wage rate calculation, Commerce’s valua-
tion of ocean freight, Commerce’s valuation of packing cartons, and
Commerce’s valuation of plastic jars; and this matter is remanded to
the Department of Commerce for further action not inconsistent
with this opinion.

A separate order will enter accordingly.
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OPINION AND ORDER

BARZILAY, JUDGE: The action filed by Plaintiffs Salmon
Spawning & Recovery Alliance, Native Fish Society, and Clark-
Skamania Flyfishers (collectively, the “Plaintiffs”) against Defendant
United States appears anew before the court on remand from the
Federal Circuit. Specifically, the mandate directs the court to deter-
mine whether (1) a claim made pursuant only to Section 7(a)(2) of
the Endangered Species Act (“ESA”) falls within the exclusive juris-
diction of the U.S. Court of International Trade (“CIT”) under 28
U.S.C. §§ 1581(i)(3) or 1581(31)(4); and (2) the CIT’s broad residual
jurisdiction encompassed in § 1581(i) conflicts with Section 11 of the
ESA. Plaintiffs accompanied their brief on these issues with a Mo-
tion to Transfer the case to the U.S. District Court for the Western
District of Washington, the venue where this action initially arose.
For the reasons stated herein, the court finds that (1) a Section
7(a)(2) claim, on its own, fails to invoke this Court’s subject matter
jurisdiction under § 1581(3) and that (2) the citizen-suit provision of
the ESA, Section 11, and § 1581(i) are not in conflict. Accordingly,
Plaintiffs’ Motion to Transfer is granted.

I. Background
A. The Endangered Species Act

Congress passed the ESA “to halt and reverse the trend toward
species extinction. . ..” Tennessee Valley Authority v. Hill, 437 U.S.
153, 184 (1978). The central theme of the legislation is “the overrid-
ing need to devote whatever effort and resources were necessary to
avoid further diminution of national and worldwide wildlife re-

1Defendant consents to Plaintiffs’ request that the case should be transferred. Def. Reply
1n.1.
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sources.” Tennessee Valley Authority, 437 U.S. at 177 (quotations &
citation omitted). The ESA makes clear that Congress has bestowed
upon all Federal departments and agencies the duty of “conserv[ing]
endangered species and threatened species” and requires that they
use “their authorities in furtherance of” this purpose.? 16 U.S.C.
§ 1531(c)(1).

Section 4 of the ESA states that the Secretary of Commerce, or of
the Interior, whichever is appropriate, is responsible for determining
and listing which species are “threatened” or “endangered.”® 16
U.S.C. §§ 1532(15), 1533(a). The Secretary must also determine the
“critical habitat” of each listed species and “issue such regulations as
he deems necessary and advisable to provide for the conservation of
such species.” § 1533(a)(3)(A)—(B)(1), (d).

Section 7(a)(2) requires that every federal agency, “in consultation
with and with the assistance of the Secretary,” must “insure that any
action authorized, funded, or carried out by such agency ... is not
likely to jeopardize the continued existence of any endangered spe-
cies or threatened species or result in the destruction or adverse
modification of habitat of such species which is determined by the
Secretary” to be critical. § 1536(a)(2). In effect, Section 7(a)(2) de-
scribes the interagency consultation requirements under the ESA,
containing both substantive and procedural elements that “com-
pell 1 agencies not only to consider the effect of their projects on en-
dangered species, but [also] to take such actions as are necessary to
insure that species are not extirpated as the result of federal activi-
ties.” Tennessee Valley Authority, 437 U.S. at 188 n.34.

Section 11(g)(1)(A), which forms part of the citizen-suit provision
of the ESA, expressly grants any person the right to bring a civil ac-
tion “to enjoin any person, including the United States and any other
governmental instrumentality or agency ... who is alleged to be in
violation of any provision of [the ESA] or regulation issued under the
authority thereof....” 16 U.S.C. § 1540(g)(1)(A). However, the Su-
preme Court has explained that, in the absence of final agency ac-
tion, this provision does not provide independent jurisdiction to chal-
lenge an agency’s implementation or enforcement of the ESA.
Bennett v. Spear, 520 U.S. 154, 172-74 (1997). Section 11(g)(1) also
grants the district courts with jurisdiction to enforce any provision
of, or regulation issued under, the ESA. § 1540(g)(1).

2To “conserve” means “to use and the use of all methods and procedures which are neces-
sary to bring any endangered species or threatened species to the point at which the mea-
sures provided pursuant to [the ESA] are no longer necessary.” 16 U.S.C. § 1532(3).

3The Secretary of the Interior administers the ESA through the U.S. Fish and Wildlife
Service, while the Secretary of Commerce does so via the National Marine Fisheries Ser-

vice. See Salmon Spawning & Recovery Alliance v. Basham, 31 CIT s n.4, 477 F.
Supp. 2d 1301, 1304 n.4 (2007) (“Salmon II”).
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B. Threatened and Endangered Salmon

Twenty-six populations of West Coast salmon and steelhead are
listed by the National Marine Fisheries Service as threatened or en-
dangered under the ESA.* 50 C.F.R. §§ 223.102, 224.101 (listing
threatened and endangered salmon species, respectively). Protection
is also afforded to certain hatchery-raised salmon. § 223.203(a).
Customs has authored certain regulations that prohibit the importa-
tion of protected salmon. 19 C.F.R. § 12.26(g)(1). Despite these vigi-
lant efforts, however, when some of the threatened or endangered
salmon species swim north from the United States into Canadian
waters, many are killed before they can return to U.S. rivers to
spawn. Some of these dead salmon are ultimately imported into the
United States by commercial shippers and American sport fisher-
men, arguably in violation of Section 9 of the ESA.°

C. Procedural History

In November 2005, Plaintiffs filed this action in the U.S. District
Court for the Western District of Washington under both Section 11
of the ESA and the Administrative Procedure Act (“APA”). Plaintiffs
alleged that Defendant violated (1) Section 9 of the ESA when they
permitted endangered salmon and steelhead to be imported into the
U.S. and (2) Section 7(a)(2) of the ESA, as well as Sections 702 and
706 of the APA, after they failed to complete the consultations that
are required by § 1536(a)(2). See Compl. 9 45, 51. Defendant
moved the district court to dismiss the complaint for lack of subject
matter jurisdiction, but that court decided instead to transfer the ac-
tion to the CIT. Salmon Spawning & Recovery Alliance v. Spero, No.
C05-1878Z, 2006 WL 1207909, at *10 (W.D. Wash. May 3, 2006)

(“Salmon I”).
In March 2007, the court dismissed Plaintiffs’ claims for lack of
subject matter jurisdiction. Salmon II, 31 CIT at ___, 477 F. Supp.

2d at 1303. First, noting that the power to enforce or implement the
ESA “lie[s] solely within the agency’s discretion,” the court found
that it could not hear Plaintiffs’ Section 9 claim because federal
courts do not have jurisdiction over the matter. Id., 31 CIT at ___,
477 F. Supp. 2d at 1308. Additionally, the court determined that
Plaintiffs lacked standing to bring the Section 7(a)(2) claim because
a favorable decision was unlikely and, therefore, Plaintiffs injury
would not be redressed. Id., 31 CIT at ____, 477 F. Supp. 2d at 1310.
An appeal to the Federal Circuit followed.

4This case concerns three distinct types of the same species of salmon: Puget Sound Chi-
nook, Lower Columbia River Chinook, and Snake River fall-run Chinook.

5Section 9(a)(1)(A) makes it unlawful for any person subject to the jurisdiction of the
United States to import any endangered species into, or to export any such species from, the
United States. 16 U.S.C. § 1538(a)(1)(A). The ESA also prohibits commercial use of threat-
ened and endangered species. § 1538(a)(1)(E)—(F).
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The Federal Circuit affirmed the court’s dismissal of Plaintiffs’
Section 9 claim, specifically noting that an agency’s decision to
implement or enforce certain provisions of the ESA are not review-
able under either the APA or Section 11 of the ESA. Salmon Spawn-
ing & Recovery Alliance v. U.S. Customs & Border Prot., 550 F.3d
1121, 1128-30 (Fed. Cir. 2008) (quotations & citations omitted)
(“Salmon III”). However, the Plaintiffs were found to have standing
to bring the Section 7(a)(2) claim and the court’s decision on that is-
sue was reversed. After it was explained that the court erred in its
reading of the redressability prong of the standing analysis, the Fed-
eral Circuit determined that Plaintiffs have standing given that “[a]
favorable decision in the current case would be a holding that defen-
dants do have an obligation to consult under section 7 regarding
their failure to enforce the endangered salmon import ban.” Salmon
111, 550 F.3d at 1131. The case was remanded to this court to decide
two issues of first impression: (1) whether a claim made pursuant to
Section 7(a)(2) alone falls within the exclusive subject matter juris-
diction of the CIT under §§ 1581()(3) or (i1)(4); and (2) whether Sec-
tion 11 is in conflict with § 1581(i). Id. at 1133-35.

I1I. Standard for Transfer

The transfer of a civil action from the Court for lack of subject
matter jurisdiction is permitted where it is in the “interest of justice”
and if such transfer is to a court in which the action could have been
brought at the time it was filed. 28 U.S.C. § 1631. It is in the inter-
est of justice to transfer an action if it preserves a party’s right to be
heard on its potentially meritorious claim. See Galloway Farms, Inc.
v. United States, 834 F.2d 998, 1000 (Fed. Cir. 1987). Moreover, pur-
suant to the Federal Circuit’s instructions in Salmon III, this court
must transfer the action to the U.S. District Court for the Western
District of Washington if it finds that it lacks subject matter jurisdic-
tion over Plaintiffs’ Section 7(a)(2) claim. See 550 F.3d at 1135.

II1I. Discussion

A fundamental question in any action before the Court is whether
subject matter exists over the claims presented. See Steel Co. v. Citi-
zens for a Better Environment, 523 U.S. 83, 94-95 (1998) (citation
omitted). “Without jurisdiction the court cannot proceed at all in any
cause. Jurisdiction is power to declare the law, and when it ceases to
exist, the only function remaining to the court is that of announcing
the fact and dismissing the cause.” Ex parte McCardle, 74 U.S. 506,
514 (1868). In § 1581(i), Congress provided the CIT with broad re-
sidual jurisdiction over civil actions that arise out of import transac-
tions. See Conoco, Inc. v. United States Foreign-Trade Zones Bd., 18
F.3d 1581, 1588 (Fed. Cir. 1994). Additionally, by passing the Cus-
toms Courts Act of 1980, Pub. L. No. 96-417, 94 Stat. 1727, Congress
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provided the Court with jurisdiction under § 1581(i) to avoid con-
flicts in jurisdiction with the district courts, to ensure judicial review
for various unspecified challenges to enforcement of import laws,
and to ensure uniformity in the judicial decision making process. See
K Mart Corp. v. Cartier, Inc., 485 U.S. 176, 188 (1988). However, that
jurisdictional grant is not absolute, and “Congress did not commit to
the [CIT’s] exclusive jurisdiction every suit against the Government
challenging customs-related laws and regulations.” K Mart Corp.,
485 U.S. at 188.

A. Subject Matter Jurisdiction: Section 7(a)(2) of the ESA and
28 U.S.C. § 1581(i)(3)-(4)

The court must first decide whether a Section 7(a)(2) claim falls
within the Court’s exclusive subject matter jurisdiction under either
§ 1581(G)(3) or § 1581(i)(4). The Court has exclusive jurisdiction
over a “civil action commenced against the United States, its agen-
cies, or its officers, that arises out of any law of the United States
providing for . . . embargoes or other quantitative restrictions on the
importation of merchandise for reasons other than the protection of
the public health or safety....” § 1581(i)(3). Importantly, the Court
will not have jurisdiction under § 1581(i)(3) in the absence of a law
providing for an embargo. See Friedman v. Kantor, 21 CIT 901, 904,
977 F. Supp. 1242, 1246 (1997). “[M]erely because the action involves
issues of international trade” does not mean that jurisdiction is
available under § 1581(i)(3). Friedman, 21 CIT at 904, 977 F. Supp.
at 1246.

An embargo or other quantitative restrictions falling under
§ 1581(i)(3) is defined as “a governmentally imposed quantitative
restriction — of zero — on the importation of merchandise.” K Mart
Corp., 485 U.S. at 185. That restriction must be more than a mere
“condition[ ] of importation.” Id. at 189. Additionally, “[a]n importa-
tion prohibition is not an embargo if rather than reflecting a govern-
mental restriction on the quantity of a particular product that will
enter, it merely provides a mechanism by which a private party
might . . . enlist the Government’s aid in restricting the quantity of
imports in order to enforce a private right.” Id. at 185.

Section 7(a)(2) does not itself provide for an embargo or other
quantitative restriction falling within the purview of § 1581(i)(3).6
Section 7(a)(2) merely states that the obligation of every federal
agency, “in consultation with and with the assistance of the Secre-
tary,” is to “insure that any action authorized, funded, or carried out

6 Plaintiffs and Defendant agree with the court in their briefs that a Section 7(a)(2) claim
alone does not invoke the Court’s jurisdiction under either § 1581()(3) or § 1581(i)(4). PL
Br. 9-12; Def. Br. 1-4. However, this agreement is not dispositive of the jurisdictional issue
as it is always for the court to determine the parameters of its jurisdiction. Avecia, Inc. v.
United States, 30 CIT 1956, 1971, 469 F. Supp. 2d 1269, 1283 (2006) (citation omitted).
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by such agency . . . is not likely to jeopardize the continued existence
of any endangered species or threatened species or result in the de-
struction or adverse modification of habitat of such species which is
determined by the Secretary” to be critical. § 1536(a)(2). Absent
from the text of Section 7(a)(2) are any terms that serve as a limita-
tion on the importation of certain merchandise, such as a “restric-
tion,” a “prohibition,” a “ban,” a “bar,” or an “embargo.” Id. Equally
telling is the absence of words relating to “imports” and “transac-
tions.” Id. Instead, the statute spells out the requirements for inter-
agency consultations under the ESA, with an opinion issued by a
federal agency being the end result. § 1536(a)(2), (b)—(c). Those opin-
ions utilize the expertise of the particular federal agency to deter-
mine whether, based on the best scientific and commercial data
available, specific actions would harm either listed threatened or en-
dangered species or their habitat. § 1536(b)—(c). That process con-
trasts starkly with the more extreme result, and altogether different
purpose, of an embargo — an absolute limit on “the entry of, or for-
eign trafficking in, any particular product....” K Mart Corp., 485
U.S. at 186.

Section 7(a)(2) is also different from embargoes that are or have
been imposed by the federal government. Typically, the federal gov-
ernment imposes quantitative restrictions as a safeguard of public
health, safety, or morality, or to further interests relating to foreign
affairs, law enforcement, or ecology. See id. at 184 (citing 21 U.S.C.
§ 381; 15 U.S.C. § 1397; 19 U.S.C. § 1305; 22 U.S.C. § 2370(a); 15
U.S.C. §§ 1241-1244; 19 C.F.R. § 12.60); Earth Island Inst. v.
Brown, 28 F.3d 76, 78 (9th Cir. 1994) (finding that a ban on the im-
portation of commercial fish or fish products to protect ocean mam-
mals is an embargo); Earth Island Inst. v. Christopher, 6 F.3d 648,
651-52 (9th Cir. 1993) (finding that a ban on the importation of
shrimp or shrimp products to protect sea turtles constitutes an em-
bargo). In contrast, Section 7(a)(2), plainly sets forth the necessary
communications that must take place between various executive
agencies. § 1536(a)(2). “[These] consultation requirements of [S]ec-
tion 7 are designed to make certain that every federal agency takes
whatever actions are necessary to ensure the survival of each endan-
gered and threatened species.” Salmon III, 550 F.3d at 1132 (quota-
tions & citations omitted). At most, Section 7(a)(2), in certain set-
tings, may involve issues of international trade. In those
circumstances, the interagency consultations are one step removed
from any final agency action imposing a condition of importation.
That a law in limited circumstances touches upon international
trade law issues and concerns conditions of importation is insuffi-
cient to invoke the Court’s jurisdiction. See Friedman, 21 CIT at 904,
977 F. Supp. at 1246; K Mart Corp., 485 U.S. at 189. Thus, the Court
cannot have exclusive jurisdiction over a lone Section 7(a)(2) claim
under § 1581(1)(3).
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Finally, § 1581(i)(4) does not provide the Court with the jurisdic-
tion to hear a stand-alone Section 7(a)(2) claim. That provision ap-
plies where the law pursuant to which a claim is brought involves
the administration and enforcement of, among other determinations,
an embargo or other quantitative restriction. § 1581(i)(4). The plain
language of Section 7(a)(2) does not explicitly state, or otherwise im-
ply, that the purpose of the provision is to administer or enforce an
embargo. § 1536(a)(2). That is, the particular federal agency cannot
be said to be engaging in the administration or enforcement of an
embargo in Section 7(a)(2) when it authors an opinion on listed spe-
cies and their habitats to fulfill its consultation obligations under
the ESA. Moreover, where a law fails to invoke the Court’s jurisdic-
tion under § 1581(i)(3) because it is not an embargo or other quanti-
tative restriction, just as Section 7(a)(2) fails to do here, no jurisdic-
tion remains for the Court under § 1581(i)(4). See Native Fed’n of
the Madre de Dios River and Tributaries v. Bozovich Timber Prods.,
Inc., 31 CIT _, __ | 491 F. Supp. 2d 1174, 1186 (2007). Thus, a
Section 7(a)(2) claim, on its own, cannot fall within the ambit of the
Court’s exclusive subject matter jurisdiction under § 1581(i)(4).”

B. Conflict of Jurisdiction: Section 11 of the ESA and 28
U.S.C. § 1581(%)

The remaining issue for the court to decide is whether there is a
conflict between Section 11 and § 1581(i). The citizen-suit provision
of the ESA permits “any person” to bring a civil action to enjoin “the
United States and any other governmental instrumentality or
agency” who is alleged to violate a provision of the ESA.
§ 1540(g)(1)(A). Section 11 confers jurisdiction to “[t]he several dis-
trict courts of the United States” to entertain any such action.
§ 1540(c). As is mentioned above, the Court has exclusive jurisdic-
tion over civil actions commenced against “the United States, its
agencies, or its officers” that concern import transactions and that do
more than merely touch upon issues of international trade.
§ 15813).

The seeming conflict between the Section 11 and § 1581(i) is noth-
ing more than a paper tiger, and the concinnity is apparent when the
two are read together.® The ESA allows for courts other than the dis-
trict courts to entertain claims made pursuant to the ESA. Section

7The outcome might be different here if a valid Section 9(a) claim were joined with the
case since that provision is an embargo or other quantitative restriction under § 1581(1)(3).
Section 9(a) of the ESA is a governmentally imposed ban on the importation of certain
named species that are determined to be “endangered.” § 1538(a)(1)(A); K Mart Corp., 485
U.S. at 185. However, the Federal Circuit affirmed this court’s dismissal of Plaintiffs’ Sec-
tion 9(a) claim in Salmon III, and a determination on that issue here is beyond the scope of
the mandate. See 550 F.3d at 1128-30.

8 Plaintiffs and Defendant are in agreement with the court that there is no conflict be-
tween Section 11 and § 1581(i). PL. Br. 12-13; Def. Br. 4-6.
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11 states that courts enumerated in 28 U.S.C. § 460 shall also have
jurisdiction over any actions arising under the ESA. § 1540(c). Sec-
tion 460 of Title 28 of the United States Code notes that judicial au-
thority extends to “each court created by Act of Congress in a terri-
tory which is invested with any jurisdiction of a district court of the
United States, and to the judges thereof.” 28 U.S.C. § 460(a). The
CIT is such a court, possessing “all the powers in law and equity
of . .. a district court of the United States.” 28 U.S.C. § 1585. Thus,
the CIT, as a court vested with the power of a district court, fits
within the definition of courts enumerated by Section 460 as holding
jurisdiction over claims made pursuant to the ESA.

Moreover, no conflict arises here because § 1581(i) is the more
specific and later enacted statute, and as such takes priority over the
general grant of jurisdiction to the distriction courts in Section 11.
Two important tools of statutory construction are that “the specific
governs the general,” Morales v. Trans World Airlines, Inc., 504 U.S.
374, 384 (1992) (citation omitted), and that Congress is presumed to
legislate with knowledge of then existing law. See Morissette v.
United States, 342 U.S. 246, 263 (1952); see also Gozlon-Peretz v.
United States, 498 U.S. 395, 406-08 (1991). Seven years after Con-
gress enacted the ESA, it created the CIT, and in so doing divested
the other federal district courts of jurisdiction to entertain “any civil
action commenced against the United States, its agencies, or its of-
ficers, that arises out of any law of the United States providing
for . .. embargoes or other quantitative restrictions on the importa-
tion of merchandise for reasons other than the protection of the pub-
lic health or safety....” § 1581(i), (i)(3). Congress is presumed to
have been aware of environmentally-related embargoes when it en-
acted § 1581(i)(3). To be sure, it could have carved out an exception
preventing such cases from being filed with the CIT, just as it ex-
cluded claims concerning “the public health or safety” and immoral
articles from the Court’s jurisdiction under § 1581()(3) and
§ 1581(j), respectively. Congress, however, did not, and its failure to
do so indicates that the Court may hear claims made pursuant to the
ESA.

Because Plaintiffs’ cause of action does not arise out of any law
providing for an embargo, as explained in Part A above, and for the
reasons mentioned here in Part B, there is no conflict between this
Court’s exclusive jurisdictional charter under Section 1581(i), and
the obligation imposed by Section 11 for all federal courts to enter-
tain challenges under the ESA.

IV. Conclusion

While there is no doubt that all parties involved wish for the sur-
vival of the Puget Sound, Lower Columbia River, and Snake River
fall-run Chinook Salmon, this Court is not the appropriate venue to
address Plaintiffs’ complaint as it lacks subject matter jurisdiction
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over a stand-alone Section 7(a)(2) claim under both §§ 1581(1)(3) and
1581(i)(4). Therefore, in the interests of justice and as required by
the Federal Circuit’s instruction in Salmon III, the court will trans-
fer Plaintiffs’ civil action to the U.S. District Court for the Western
District of Washington, where the action was originally filed on No-
vember 14, 2005. Accordingly, it is hereby

ORDERED that Plaintiffs’ Motion to Transfer is GRANTED; and
it is further

ORDERED that these proceedings be transferred to the U.S. Dis-
trict Court for the Western District of Washington.

—_—
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OPINION

Pogue, Judge: This action involves the distribution to affected
domestic producers, pursuant to the Continued Dumpin% and Sub-
sidy Offset Act of 2000 (“CDSOA” or “Byrd Amendment”),” 19 U.S.C.

1The CDSOA, effective October 1, 2000, amended Title VII of the Tariff Act of 1930 to
add section 754, among other provisions. See Pub. L. No. 106-387, § 1(a) [Title X,
§ 1003(a)l, 114 Stat. 1549, 1549A-73 to 1549A-75. Section 754(a), in pertinent part, read:

Duties assessed pursuant to a countervailing duty order, an antidumping duty order, or
a finding under the Antidumping Act of 1921 shall be distributed on an annual basis un-
der this section to the affected domestic producers for qualifying expenditures.

19 U.S.C. § 1675c(a) (2000). Congress repealed the Byrd Amendment on February 8, 2006
as part of the Deficit Reduction Act; however, the repeal applies only to duties on entries of
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§ 1675c (2000), of antidumping (“AD”) duties assessed and collected
on imports of certain steel products from Mexico. In their complaint,
Plaintiffs claim, correctly, that the Byrd Amendment may not be ap-
plied to AD duties on goods from Mexico.

Currently before the court is Plaintiffs’ motion to amend that com-
plaint to add (1) a new cause of action, for unjust enrichment,
against the Defendant-Intervenors, Plaintiffs’ domestic competitors,
for receiving and retaining distributions under the Byrd Amendment
of AD duties collected upon the entry into the U.S. of Plaintiffs’
goods, and (2) a claim for injunctive relief requiring the Defendant-
Intervenors to disgorge those illegally-received distributions.

As will be explained further below, because Plaintiffs’ unjust en-
richment action is duplicative of Plaintiffs’ original complaint and
unnecessary to the just resolution thereof, and because a provision
in the American Recovery and Reinvestment Act of 2009, H.R. 1,
Pub. L. No. 111-5, §§ 1-7002, 123 Stat. 115, 115-521 (2008)
(“ARRA”) has rendered moot Plaintiffs’ request for additional injunc-
tive relief, Plaintiffs’ motion to amend is denied.?

L

The court has previously concluded that the U.S. Customs and
Border Protection (“Customs”)® interpretation of the Byrd Amend-
ment — to permit distribution to affected domestic producers of AD
duties collected on goods from NAFTA countries — is contrary to law.
Canadian Lumber Trade Alliance v. United States, CIT ___,
__, 425 F. Supp. 2d 1321, 1373 (2006) (“CLTA I"), vacated in part
on other grounds, 517 F.3d 1319 (Fed. Cir. 2008) (“CLTA IT”), cert. de-
nied, 129 S. Ct. 344 (2008). In CLTA I, the court held that the Byrd
Amendment, read in conjunction with section 408 of the North
American Free Trade Agreement (“NAFTA”) Implementation Act,
“states that [Byrd Amendment] distributions should be made from
duties collected pursuant to antidumping and countervailing duty
orders except for duty orders on goods from Canada or Mexico.”
CLTA I, 425 F. Supp. 2d at 1372 (emphasis in original).

On appeal of CLTA I, the Federal Circuit affirmed in part and va-
cated in part. See CLTA II, 517 F.3d at 1344 (vacating the court’s
judgment on the agency record as to lumber and magnesium plain-
tiffs on grounds of mootness, but otherwise affirming the court’s

goods made and filed on or after October 1, 2007. See Pub. L. No. 109-171, 120 Stat. 4, 154
(2006).

2Because the parties’ briefs in this matter ably address the issues raised, the court also
denies Plaintiffs’ Motion for Oral Argument.

3 Customs is the federal agency responsible for collecting antidumping duties and dis-
tributing said duties to domestic industry pursuant to former 19 U.S.C. § 1675¢ (2000).

4Like Canada, of course, Mexico is a NAFTA country.
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judgment, though on other grounds with regard to the government of
Canada’s standing to bring the lawsuit).

The case at bar constitutes the Mexican analog to CLTA I. Thys-
senkrupp Mexinox S.A. de C.V. (“Thyssenkrupp”), a Mexican corpo-
ration, manufactures and exports stainless steel sheet and strip
(“SSSS”) products to the United States. Mexinox USA, Inc.
(“Mexinox”)® imports, markets and distributes Thyssenkrupp’s prod-
ucts into the U.S. Plaintiffs’ steel products are subject to a July 27,
1999 antidumping duty order that is still in force. See Stainless Steel
Sheet and Strip in Coils From Mexico, 64 Fed. Reg. 40,560 (Dep’t
Commerce July 27, 1999) (notice of amended final determination of
sales at less than fair value and antidumping duty order) (“the anti-
dumping duty order”). Up to and through October 1, 2007, Defen-
dants United States, Customs and W. Ralph Basham, then-
Commissioner of Customs® (collectively, “the government”) have
collected AD duties on Plaintiffs’ imports, and, pursuant to the Byrd
Amendment, have paid a significant portion of the duties so collected
to certain “affected domestic producers,” see 19 U.S.C. § 1675c(a)—(b)
(2000), which Plaintiffs allege include AK Steel Corp., Allegheny
Ludlum Corp. and North American Stainless (collectively,
“Defendant-Intervenors”) and other of Plaintiffs’ direct competitors.”
Plaintiffs further allege that, upon final liquidation of all pre-
October 2007 imports, Customs will distribute the remainder of the
AD duties so collected in accordance with the CDSOA.®

Plaintiffs’ original complaint, filed in July 2006, requested declara-
tory relief. In addition, Plaintiffs’ action sought a permanent injunc-
tion prohibiting future CDSOA disbursements of AD duties paid by
Plaintiffs and directing Customs to reclaim certain improperly-
disbursed funds, see infra, through the “disgorgement” or “claw

5Mexinox is a U.S. company, incorporated in Texas, and is Thyssenkrupp’s wholly-owned
subsidiary.

6 Jayson P. Ahern is currently the Acting Commissioner of Customs.

7 Plaintiffs allege that the government illegally distributed approximately $12 million in
duties collected from goods imported by Plaintiffs prior to the 2004 fiscal year, and approxi-
mately $11 million in duties collected from goods imported by Plaintiffs for the 2004 and
2005 fiscal years. Pls.” [Proposed] Amended Compl. 9 4. Defendant-Intervenors AK Steel
Corp., Allegheny Ludlum Corp. and North American Stainless claim to have received
CDSOA disbursements totaling $5,536,218, $2,449,596 and $2,073,793, respectively, from
the antidumping duty order during the 2004 and 2005 fiscal years, and other disburse-
ments from the order prior to 2004. Consent Mot. of AK Steel Corp., Allegheny Ludlum
Corp., and North American Stainless to Intervene as Defs. 2.

8 Although Customs announced that no further CDSOA distributions would be made
from duties collected from Canadian or Mexican exports, this announcement limited its ef-
fect “pending the outcome of any appeal” in CLTA. Notice of Withholding of Certain Distri-
butions on Continued Dumping and Subsidy Offset to Affected Domestic Producers, 71 Fed.
Reg. 57,000 (U.S. Customs & Border Protection Sept. 28, 2006). As final judgment has been
entered in CLTA, this notice is no longer in effect. However, the government is still enjoined
from making said distributions by order of the court. See infra.
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back” provision contained in Customs’ regulations implementing the
CDSOA.°

On September 25, 2006, the court stayed this case until any ap-
peals in CLTA I were resolved. The court also enjoined Customs from
making any CDSOA payments “to the extent they derive from duties
assessed pursuant to antidumping orders . . . upon [SSSS] products
from Mexico.”*°

After the February 25, 2008 decision of the Federal Circuit in
CLTA II, the CLTA I defendant-intervenor petitioned for a writ of
certiorari; the Supreme Court denied certiorari on October 6. See
U.S. Steel Corp. v. Canadian Lumber Trade Alliance, 129 S. Ct. 344
(2008). By the terms of this court’s September 25, 2006 order, as
amended by its November 12, 2008 order, the stay in this matter has
now been lifted but the preliminary injunction remains in force.!

On November 11, 2008, Plaintiffs filed their current Motion for
Leave to Amend Complaint. Plaintiffs’ motion supplemented their
original complaint, which sought disgorgement of “payments an-
nounced on December 17, 2004 and November 29, 2005 of AD duties
that had been assessed on imports of [SSSS] products from Mexico”
covered by the antidumping duty order. Pls.” Compl. 10. In their pro-
posed amended complaint, Plaintiffs ask the court to order
Defendant-Intervenors to “return to the United States, together with
applicable interest” all CDSOA distributions of duties assessed un-
der the antidumping order. Pls.” [Proposed] Amended Compl.  61.
Furthermore, Plaintiffs introduce their newly-asserted cause of ac-
tion for unjust enrichment, against Defendant-Intervenors, “under
federal common law and applicable state common law.” Id. § 63.

Both the government and Defendant-Intervenors object to Plain-
tiffs’ motion, claiming lack of jurisdiction and futility.

919 C.FR. § 159.64(b)(3), instructs that:

[o]lverpayments to affected domestic producers resulting from subsequent reliquidations
and/or court actions and determined by Customs to be not otherwise recoverable from
the corresponding Special Account as set out in paragraph (b)(2) of this section will be
collected from the affected domestic producers. The amount of each affected domestic
producer’s bill will be directly proportional to the total dumping and subsidy offset
amounts that the affected domestic producer previously received under the related Spe-
cial Account. All available collection methods will be used by Customs to collect outstand-
ing bills, including but not limited to, administrative offset. Interest at the same rate set
out at § 24.3a(c) of this chapter will begin to accrue on unpaid bills 30 days from the bill
date.

10The next day, the court signed an order granting a consent motion for Defendant-
Intervenors to intervene pursuant to USCIT R. 24(b).

111n accordance with the court’s September 25, 2006 order, the stay expired with the Su-
preme Court’s denial of certiorari on October 6. Although the injunction was to last “until
two weeks after the final judgment of the Court of International Trade, including any ap-
peals to the United States Court of Appeals for the Federal Circuit or the Supreme Court”
in CLTA I, the court ordered, on November 12, 2008, that the injunction “shall be and re-
main in effect until further order of the court.” As such, Defendants are still currently en-
joined from disbursing or offsetting the relevant Byrd Amendment funds.
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II1.

Plaintiffs’ original complaint contains causes of action seeking de-
claratolrzy and permanent injunctive relief pursuant to 5 U.S.C.
§ 706.

The court has jurisdiction over Plaintiffs’ complaint pursuant to 28
U.S.C. § 1581(1).'® See CLTA I, 425 F. Supp. 2d at 1332. With juris-
diction under section 1581(i) comes the power to fashion appropriate
relief. See 28 U.S.C. §§ 1585, 2643. However, “a grant of jurisdiction
over claims involving particular parties does not itself confer juris-
diction over additional claims by or against different parties.” Finley
v. United States, 490 U.S. 545, 556 (1989). Plaintiffs’ unjust enrich-
ment cause of action, against Defendant-Intervenors, is not stated
against the government; consequently, section 1581 cannot supply
jurisdiction for this cause of action.'*

12Under the Administrative Procedure Act (“APA”), “[t]he reviewing court shall”:

(1) compel agency action unlawfully withheld or unreasonably delayed; and

(2) hold unlawful and set aside agency action, findings, and conclusions found to be—
iA) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with
aw;
(B) contrary to constitutional right, power, privilege, or immunity;
(C) in excess of statutory jurisdiction, authority, or limitations, or short of statutory
right;
(D without observance of procedure required by law;

(E) unsupported by substantial evidence in a case subject to sections 556 and 557 of
this title or otherwise reviewed on the record of an agency hearing provided by stat-
ute; or

(F) unwarranted by the facts to the extent that the facts are subject to trial de novo by
the reviewing court.

5 U.S.C. § 706. Section 706 relief stems from Plaintiffs’ right of review of agency action
pursuant to 5 U.S.C. § 702.

13 Section 1581(i) reads:

the Court of International Trade shall have exclusive jurisdiction of any civil action com-
menced against the United States, its agencies, or its officers, that arises out of any law
of the United States providing for—

(1) revenue from imports or tonnage;

(2) tariffs, duties, fees, or other taxes on the importation of merchandise for reasons
other than the raising of revenue;

(3) embargoes or other quantitative restrictions on the importation of merchandise for
reasons other than the protection of the public health or safety; or

(4) administration and enforcement with respect to the matters referred to in para-
graphs (1)—(3) of this subsection and subsections (a)—(h) of this section.

14 Plaintiffs likewise may not invoke 28 U.S.C. § 1583 jurisdiction. See Giorgio Foods,
Inc. v. United States, CIT s , 515 F. Supp. 2d 1313, 1322 (2007). The unjust
enrichment cause of action does not involve a co-party, see Augustin v. Mughal, 521 F.2d
1215, 1216 (8th Cir. 1975) (per curiam) (“A cross-claim is one asserted against a co-
party. . . . Co-parties are persons on the same side in the principal litigation” (citations omit-
ted)), does not respond to an opposing party’s affirmative claim, see Local Union No. 38,
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Plaintiffs assert that the court has pendent and/or ancillary juris-
diction'® over the unjust enrichment cause of action because that ac-
tion has a “close nexus” to Plaintiffs’ causes of action against the gov-
ernment. See United Mine Workers of America v. Gibbs, 383 U.S.
715, 725 (1966); see also Morris Costumes, Inc. v. United States,

CIT , , 465 F. Supp. 2d 1345, 1350-51 (2006); Old Re-
public Ins., 14 CIT at 381-83, 741 F. Supp. at 1574-76; United
States v. Mecca Export Corp., 10 CIT 644, 646—47, 647 F. Supp. 924,
92627 (1986); Tabor, 9 CIT at 235-38, 608 F. Supp. at 660-64;
United States v. Gold Mountain Coffee, Ltd., 8 CIT 247, 248-50, 597
F. Supp. 510, 513-15 (1984). This much of Plaintiffs’ argument is cor-
rect.

At the same time, in order for a federal court to have pendent ju-
risdiction, the pendent claim must meet two conditions. The claim
must not be one subject to the exclusive jurisdiction of another court,
and:

the relationship between that claim and the state claim [must]
permit[ ] the conclusion that the entire action before the court
comprises but one constitutional “case.” The federal claim must
have substance sufficient to confer subject matter jurisdiction
on the court. The state and federal claims must derive from a
common nucleus of operative fact. But if, considered without re-
gard to their federal or state character, a plaintiff’s claims are
such that he would ordinarily be expected to try them all in one
Judicial proceeding, then, assuming substantiality of the fed-
eral issues, there is power in federal courts to hear the whole.

Gibbs, 383 U.S. at 725 (footnotes and internal citation omitted) (em-
phasis added). In other words, “the connection between the main

Sheet Metal Workers’ Int’l Ass’n v. Pelella, 350 F.3d 73, 82 (2d Cir. 2003) (“A counterclaim, by
definition, is a ‘claim for relief asserted against an opposing party after an original claim
has been made.” ” (quoting Black’s Law Dictionary 353 (7th ed. 1999) (emphasis in original))
(citing 3 James Wm. Moore et al., Moore’s Federal Practice 9 13.90[2][a] (3d ed. 1997)
(“Only defending parties may assert counterclaims”))), and does not assert a third-party
claim against a nonparty. See USCIT R. 14(b).

15Pendent and ancillary jurisdiction are “closely related concepts.” Old Republic Ins. Co.
v. United States, 14 CIT 377, 381, 741 F. Supp. 1570, 1574 (1990) (citing Aldinger v.
Howard, 427 U.S. 1, 13 (1976) with regard to the cases that come before the court). Pendent
jurisdiction “concerns the adjudication of a plaintiff’s state claims appended to a federal
cause of action.” Id. (citing Owen Equip. & Erection Co. v. Kroger, 437 U.S. 365, 370 (1978)).
Ancillary jurisdiction “is generally understood as jurisdiction over those matters that are
incidental to the primary claims in a case,” id. (quoting Sederquist v. Court, 861 F.2d 554,
557 (9th Cir. 1988); 13 Charles Alan Wright & Arthur R. Miller, Federal Practice and Proce-
dure § 3523 (2d ed. 1984)), and usually “involves claims by a defending party haled into
court against his will, or by another person whose rights might be irretrievably lost unless
he could assert them in an ongoing action in a federal court.” Id. (quoting Kroger, 437 U.S.
at 376). Despite the fact that the U.S. Supreme Court considers these concepts as “discrete,”
Aldinger, 427 U.S. at 12, the Court has “declined to decide if there are any ‘principled’ dif-
ferences between ancillary and pendent jurisdiction.” United States v. Tabor, 9 CIT 233, 237
n.5, 608 F. Supp. 658, 662—63 n.5 (1985) (quoting Kroger, 437 U.S. at 370 n.8).
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proceedings and the pendent claim must be such that the exercise of
pendent jurisdiction is ‘necessary to the just resolution of the main
proceeding.” ” Old Republic Ins., 14 CIT at 381, 741 F. Supp. at 1575
(quoting Tabor, 9 CIT at 237, 608 F. Supp. at 662).

Similarly, “the power to exercise ancillary jurisdiction also re-
quires, inter alia, a close nexus between the ancillary matter and the
primary claim.” Id. (citing Kroger, 437 U.S. at 376) (emphasis
added). Generally, a court has ancillary jurisdiction over claims
which secure or preserve the court’s judgment for the claim over
which the court has direct federal jurisdiction. Local Loan Co. v.
Hunt, 292 U.S. 234, 239 (1934) (“That a federal court of equity has
jurisdiction of a bill ancillary to an original case or proceeding in the
same court, whether at law or in equity, to secure or preserve the
fruits and advantages of a judgment or decree rendered therein, is
well settled. And this, irrespective of whether the court would have
jurisdiction if the proceeding were an original one. The proceeding
being ancillary and dependent, the jurisdiction of the court follows
that of the original cause, and may be maintained without regard to
the citizenship of the parties or the amount involved. . . .” (citations
omitted)). Four criteria circumscribe the exercise of ancillary juris-
diction:

(1) the ancillary matter arises from the same transaction that
is the basis of the main proceeding, or arises during the course
of the main matter, or is an integral part of the main matter;
(2) the ancillary matter can be determined without a substan-
tial new fact finding proceeding; (3) determination of the ancil-
lary matter will not deprive a party of a substantial procedural
or substantive right; and (4) the ancillary matter must be re-
solved to protect the integrity of the main proceeding or to in-
sure that disposition of the main proceeding will not be frus-
trated.

Old Republic Ins., 14 CIT at 382, 741 F. Supp. at 1575; Gold Moun-
tain Coffee, 8 CIT at 249, 597 F. Supp. at 514.

The exercise of pendent and ancillary jurisdiction, however, is not
a matter of Plaintiffs’ right, but rather is a matter of the court’s exer-
cise of its discretion. Gibbs, 383 U.S. at 726 (“That power need not be
exercised in every case in which it is found to exist. . . . Its justifica-
tion lies in considerations of judicial economy, convenience and fair-
ness to litigants; if these are not present a federal court should hesi-
tate to exercise jurisdiction over state claims, even though bound to
apply state law to them. . ..” (footnote and citationl omitted)); Old
Republic Ins., 14 CIT at 382-83, 741 F. Supp. at 1576 (“As doctrines
of discretion, pendent and ancillary jurisdiction need not be exer-
cised in every case where the trial court finds it has the power to do
so.” (citations omitted)).
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After considering these jurisprudential factors in the case at hand,
the court declines to exercise its pendent and/or ancillary jurisdic-
tion to entertain Plaintiffs’ unjust enrichment cause of action. In es-
sence, here, in pursuing their disgorgement claim, Plaintiffs sue as a
“private attorneys general,”'® under 5 U.S.C. § 702, to enforce alleg-
edly unenforced governmental obligations; Plaintiffs’ complaint in-
vokes the court’s injunctive power, under the APA, to cure Customs’
action in distributing, and inaction in failing to recoup, unlawful
Byrd Amendment payments. Put differently, Plaintiffs’ allegations in
their complaint have no substance except to the extent that it was
illegal and an abuse of Customs’ discretion for Customs to make the
disbursements or to fail to require reimbursement of the disburse-
ments. But Plaintiffs’ causes of action, pursuant to 5 U.S.C. § 706,
seeking declaratory and injunctive relief to address this alleged
agency action and inaction, afford complete remedy to Plaintiffs in
this matter. Plaintiff’s unjust enrichment cause of action is therefore
duplicative. Moreover, Plaintiffs have failed to demonstrate to the
court that the unjust enrichment cause of action is “necessary” to
“protect the integrity,” or to accomplish the “just resolution,” of the
main APA proceeding. This is true, not only because Plaintiffs’ APA
causes of action provide complete relief, but also because Plaintiffs’
complaint, at its core, is not against Defendant-Intervenors, it is
against the government. Therefore, the court will deny Plaintiffs’
motion for leave to amend its complaint to add an unjust enrichment
cause of action against Defendant-Intervenors.

IV.

Plaintiffs also seek to amend their complaint to add the following
request for relief to their APA cause of action seeking recoupment of
past Byrd Amendment disbursements:

Plaintiffs seek an order from this Court requiring [Defendant-
Intervenors] to return to the United States, together with ap-
plicable interest, all distributions of duties assessed on imports
of [SSSS] products from Mexico that they received pursuant to
the CDSOA.

Pls.” [Proposed] Amended Compl. § 61. However, recent legislation
has removed Customs’ power, authority and obligation to recoup
these CDSOA funds, and thus has rendered moot Plaintiffs’ claim for
injunctive relief.

Specifically, in February 2009, about two and one half years after
Plaintiffs filed their action, Congress passed the “ARRA.” Section

16 See Ass’n of Data Processing Serv. Orgs., Inc. v. Camp, 397 U.S. 150, 153 n.1 (1970);
Nat’l Fed’n of Fed. Employees v. Cheney, 883 F.2d 1038, 1052 (D.C. Cir. 1989); Scanwell
Labs., Inc. v. Shaffer, 424 F.2d 859, 864 (D.C. Cir. 1970).
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1701 of the ARRA, entitled “Prohibition on Collection of Certain Pay-
ments Made Under the [CDSOA],” prohibits, “[n]Jotwithstanding any
other provision of law,” both “the Secretary of Homeland Security” as
well as “any other person” from “requir[ing] repayment of, or at-
tempt[ing] in any other way to recoup, any payments”:

of antidumping or countervailing duties made pursuant to the
[CDSOA] that were—

(1) assessed and paid on imports of goods from countries that
are parties to [NAFTA]; and

(2) distributed on or after January 1, 2001, and before Janu-
ary 1, 2006.

Id. § 1701(a)—(b), 123 Stat. 366. Moreover, section 1701 also requires
the Secretary of Homeland Security, “[n]ot later than the date that is
60 days after the date of the enactment of this Act,” to “refund any
repayments, or any other recoupment, of payments” described above.
Id. § 1701(c), 123 Stat. 366. Based upon the record currently before
the court, all CDSOA distributions at issue in Plaintiffs’ complaint
are covered by section 1701.'7 This issue is therefore moot.

17See Def.-Intervenors’ Supplemental Resp. Br. on Issues Related to P1.’s Mot. to Amend
Compl. 13. Plaintiffs have not presented the court any evidence to the contrary. Thus, the
only live issue in this matter involves a prohibition on further disbursements.

This fact becomes clear, first, because Plaintiffs filed their summons challenging the rel-
evant antidumping duty order A-201- 822 on July 21, 2006, and thus any viable cause of
action accrued on or after July 21, 2004. The court’s preliminary injunction stopped CDSOA
disbursements to Defendant-Intervenors as of September 25, 2006 — almost nine months af-
ter January 1, 2006.

In addition, according to Customs’s CDSOA Fiscal Year 2006 Report, there were no dis-
bursements for A-201-822 in the 2006 fiscal year (i.e., October 1, 2005 through September
30, 2006). See U.S. Customs and Border Protection, FY 2006 CDSOA Annual Disburse-
ment Report (Nov. 30, 2006), available at http://www.cbp.gov/linkhandler/cgov/
trade/priority_trade/add_cvd/cont_dump/cdsoa_06/fy_06_report/06_annual_rpt_web.ctt/06_
annual_rpt_web.pdf (last visited Apr. 21, 2009); U.S. Customs and Border Protection, Up-
dated FY 2006 CDSOA Annual Disbursement Report (Mar. 5, 2007), available at http://
www.cbp.gov/linkhandler/cgov/trade/priority_trade/add_cvd/cont_dump/cdsoa_06/
fy_06_report/fy06_disburse.ctt/fy06_disburse.pdf (last visited Apr. 21, 2009).

Customs placed this money in a clearing account, and money has been added to that
clearing account as the 2007 Byrd Amendment deadline passed and the relevant imports
have been and continue to be finally liquidated. See U.S. Customs and Border Protection,
FY 2006 Clearing Account Balances as of October 1, 2006 (Nov. 30, 2006), available at
http://www.cbp.gov/linkhandler/cgov/trade/priority_trade/add_cvd/cont_dump/cdsoa_06/fy_
06_report/06_clearing_account_rpt.ctt/06_clearing_account_rpt.pdf (last visited Apr. 21,
2009); see also U.S. Customs and Border Protection, FY 2006 Clearing Account Balances as
of October 1, 2007 (Dec. 5, 2007), available at http://www.cbp.gov/linkhandler/cgov/trade/
priority_trade/add_cvd/cont_dump/cdsoa_07/fy2007_annual_rpt/uncollected_duties_rpt07.
ctt/clearing_acct_bal_rpt07.pdf (last visited Apr. 21, 2009); U.S. Customs and Border Pro-
tection, FY 2006 Clearing Account Balances as of October 1, 2008 (Jan. 15, 2009), available
at  http://www.cbp.gov/linkhandler/cgov/trade/priority_trade/add_cvd/cont_dump/cdsoa_08/
fy08_annual_rep/section3_balances.ctt/section3 _balances.pdf (last visited Apr. 21, 2009).

The last disbursements made pursuant to the A—201-822 dumping order were made, at
the latest, by the end of fiscal year 2005. See U.S. Customs and Border Protection, FY 2005
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More specifically, in order to support federal court jurisdiction, the
Constitution requires the existence of an actual case or controversy
at every stage of litigation. U.S. Const. art. III, § 2; Deakins v.
Monaghan, 484 U.S. 193, 199 (1988); Steffel v. Thompson, 415 U.S.
452, 459 n.10 (1974). A cause of action becomes moot, and thus di-
vests the court of jurisdiction, “if an event occurs [pending review]
that makes it impossible for the court to grant ‘any effectual relief
whatever’ to a prevailing party.” Church of Scientology of California
v. United States, 506 U.S. 9, 12 (1992) (quoting Mills v. Green, 159
U.S. 651, 653 (1895)). Plaintiffs’ APA cause of action for additional
injunctive relief asks the court to compel Customs’ recoupment of al-
legedly illegally-disbursed CDSOA funds. But “the only agency ac-
tion that can be compelled under the APA is action legally required.”
Norton v. S. Utah Wilderness Alliance, 542 U.S. 55, 63 (2004) (em-
phasis in original); id. at 64 (“a claim under [APA section 706] can
proceed only where a plaintiff asserts that an agency failed to take a
discrete agency action that it is required to take” (emphasis in origi-
nal)). The ARRA now prevents Customs from recouping the CDSOA
payments. As a result, the court may not now order Customs or hold
Customs accountable to recoup these funds; Customs is no longer
“legally required” to do so, and, indeed, is statutorily precluded from
doing so.

Because the court cannot grant the injunctive relief Plaintiffs re-
quest pursuant to their section 706 cause of action, this claim is
moot. Thus, it would be “futile” for the court to allow Plaintiffs to
amend this cause of action. See Foman v. Davis, 371 U.S. 178, 182
(1962); see also Tavory v. NTP, Inc., 297 F. App’x 976, 984 (Fed. Cir.
2008) (“Leave to amend may properly be denied where the amend-
ment would be futile.” (citation omitted)); Net MoneyIN, Inc. v.
Verisign, Inc., 545 F.3d 1359, 1373 (Fed. Cir. 2008) (“A district court
acts within its discretion to deny leave to amend when amendment
would be futile. . . .” (quoting Chappel v. Lab. Corp. of America, 232
F.3d 719, 725-26 (9th Cir. 2000))). Plaintiffs’ motion for leave to
amend its section 706 claim for additional injunctive relief is there-
fore denied.

ORDER

Upon consideration of Plaintiff’s Motion for Leave to Amend Com-
plaint, it is hereby ORDERED that Plaintiffs’ motion is DENIED.

CDSOA Annual Disbursement Report (Nov. 29, 2005), available at http://www.cbp.gov/
linkhandler/cgov/trade/priority_trade/add_cvd/cont_dump/cdsoa_05/fy_2005_annual_report/
2005_annual_disbursement.ctt/2005_annual_disbursement.pdf (last visited Apr. 21, 2009).
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