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OPINION

BARZILAY, JUDGE: In this action, former employees of Electronic
Data Systems Corporation, | Solutions Center, Fairborn, Ohio
(“EDS"), Dan McGlinch, Ann M. Lett and Jodi McHargue (“Plain-
tiffs”), appeal from the determination of the United States Depart-
ment of Labor (“Labor”) denying their eligibility for trade adjust-
ment assistance (“TAA”) under section 222 of the Trade Act of 1974
(“the Act”), 19 U.S.C. § 2272 (West Supp. 2004).* See Notice of Nega-

1The relevant part of section 222 of the Trade Act of 1974, as amended, reads:
A group of workers . . . shall be certified by the Secretary as eligible to apply for adjust-
ment assistance under this part . . . if the Secretary determines that—

(1) asignificant number or proportion of the workers in such workers’ firm, or an appro-
priate subdivision of the firm, have become totally or partially separated, or are threat-
ened to become totally or partially separated; and

(2)(A)(i) the sales or production, or both, of such firm or subdivision have decreased ab-
solutely;

(ii) imports of articles like or directly competitive with articles produced by such firm or
subdivision have increased; and

(iii) the increase in imports described in clause (ii) contributed importantly to such
workers’ separation or threat of separation and to the decline in the sales or production
of such firm or subdivision; or
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tive Determs. for Worker Adjustment Assistance, 68 Fed. Reg. 6210,
6211 (Dep’t Labor Feb. 6, 2003); Notice of Negative Determ. Regard-
ing Application for Reconsideration, 68 Fed. Reg. 20180 (Dep’t Labor
Apr. 24, 2003) (hereinafter Reconsideration Determination). Labor
denied certification on the grounds that Plaintiffs’s firm did not pro-
duce an “article” as required under section 222 of the Act. This court
finds that Labor’s determination relies on incomplete factual find-
ings and a flawed interpretation of the meaning of the term “article”
within section 222 of the Act, and remands this action to Labor for
further investigation.

BACKGROUND

Plaintiffs are former employees of EDS who were separated from
their employment on March 15, 2002 (Dan McGlinch) and April 3,
2002 (Ann M. Lett and Jodi McHargue). On December 27, 2002, they
filed a petition for trade adjustment assistance under section 221(a)
of the Act.? See Petition Trade Adjustment Assistance for Workers at
EDS, Dec. 27, 2002, P.R. Doc. No. 2 at 3. In their petition, Plaintiffs
included an attachment for the section “products produced by af-
fected group” stating that “[t]he production of the following products,
required to provide computer application creation and support, was

(B)(i) there has been a shift in production by such workers’ firm or subdivision to a for-
eign country of articles like or directly competitive with articles which are produced by
such firm or subdivision; and

(ii) (1) the country to which the workers’ firm has shifted production of the articles is a
party to a free trade agreement with the United States;

(1) the country to which the workers’ firm has shifted production of the articles is a ben-
eficiary country under the Andean Trade Preference Act, African Growth and Opportu-
nity Act, or the Caribbean Basin Economic Recovery Act; or

(I111) there has been or is likely to be an increase in imports of articles that are like or
directly competitive with articles which are or were produced by such firm or subdivi-
sion.

19 U.S.C. § 2272(a) (West Supp. 2004). The language of the original section 222 was
amended by section 113 of the Trade Adjustment Assistance Reform Act of 2002, a division
of the Trade Act of 2002, Pub. L. No. 107-210, 116 Stat. 933 (Aug. 6, 2002), which added
new provisions now in 19 U.S.C. § 2272(a)(2). The amendments apply to petitions for certi-
fication “filed on or after the date that is 90 days after the date of enactment of this Act
[Aug. 6, 2002].” See 19 U.S.C. prec. § 2271. Thus, the effective date of the new provisions is
November 2, 2002. See Former Employees of Rohm and Haas Co. v. Chao, 27 CIT ___

246 F. Supp. 2d 1339, 1342-43 n.1 (2003) (citing Pub. L. No. 107-210, § 151). Plamtlffs
filed their application on December 27, 2002, and, therefore, the more generous terms of
section 2272(a)(2)(B) not requiring any causal link between increased imports and petition-
ers’ separation apply to Plaintiffs’ petition.

2Codified at 19 U.S.C. § 2271, this section allows any “group of workers" to apply for ad-
justment assistance.

3There are two versions of the administrative record before the court: public and confi-
dential. Citations to the public version of the administrative record are referred to by the
names of the document, followed by “P.R. Doc. No.” followed by the document number and
then page number in the record. Citations to the confidential version of the record are as
follows: name of the document, “C.R. Doc. No.”, followed by the document number and then
the page number within the record.
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moved from Fairborn, Ohio to Juarez, Mexico: computer programs,
job control language, database support and documentation, third
party software support and documentation, program and job docu-
mentation, [and] project-oriented documentation.” Petition Trade Ad-
justment Assistance for Workers at EDS, Dec. 27, 2002, P.R. Doc. No.
2 at 4. On January 15, 2003, Labor denied Plaintiffs’ certification on
the ground that Plaintiffs’ firm did not produce an article as required
under section 222 of the Act. Notice of Negative Determ. Regarding
Eligibility to Apply for Worker Adjustment Assistance, EDS, TA-W-
50,486, P.R. Doc. No. 7 at 17-18 (notice published at 68 Fed. Reg.
6210, 6211). In the petition for reconsideration of this determination,
Plaintiffs added an additional paragraph to the attachment for the
section “products produced by affected group,” stating that “[w]ith
the sale of these products to the customer, complete ownership of the
products was transferred from EDS to the customer . . . includ[ing]
all usage and Copyrights of the products.” Request for Admin. Recon-
sideration of the Denial of TAA for Workers of EDS, Mar. 4, 2003,
P.R. Doc. No0.10 at 29.

In response to the petition, Labor initiated an investigation. La-
bor’s initial investigatory work is memorialized in three forms: a
verification guide, a confidential data request form and an investiga-
tive report. In the \erification Guide, Labor’s formal comments on
Plaintiffs’ allegations regarding “layoffs/import impact/shift in pro-
duction” included “[[ ]] company; moving services to [[ 11~
\erification Guide, TA-W-50,486, C. R. Doc. No. 4 at 10. In the Con-
fidential Data Request Response, a response to a questionnaire sent
by Labor to the EDS Human Resources Manager, an EDS employee
described the business activities of EDS as “information technology”
including several more detailed explanations. Confidential Data Re-
quest Response, Jan. 6, 2003, C.R. Doc. No. 5 at 14. In response to
the question whether the firm’s workers produce an article of any
kind, the EDS employee replied: “No. They provide” certain other ac-
tivities. Confidential Data Request Response, Jan. 6, 2003, C.R. Daoc.
No. 5 at 15. Labor’s investigator made no further inquiry concerning
the nature of the work done by Plaintiffs’ firm. Using this informa-
tion as conclusive evidence, Labor issued the negative determina-
tion. See Investigative Report, TA-W-50,486, C.R. Doc. No. 6 at 16.
Following Plaintiffs’ request for reconsideration of the negative de-
termination, Labor took one additional step. It asked one of the
Plaintiffs, [[ 11, to clarify. Memo from Susan Worden, Apr. 8,
2003, C.R. Doc. No. 11 at 30. This Plaintiff clarified that the com-
puter program was custom-designed for the customer’s operations.
Memo from Susan Worden, Apr. 8, 2003, C.R. Doc. No. 11 at 30; see
Reconsideration Determination, 68 Fed. Reg. 20180, P.R. Doc. No. 12

4 Confidential information found in the confidential version of the administrative record
has been redacted in this public version of the opinion.
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at 32 (“A petitioner . . . clarified that the subject firm created a
custom-designed program for the customer’s financial department.”).
Labor then determined that Plaintiffs’ firm did not produce an “ar-
ticle” within the meaning of the Act. Labor denied certification con-
cluding that “[t]he functions performed at the subject firm relate to
information technology services. These services are thus not tangible
commodities, that is, marketable products, and are not listed in the
Harmonized Tariff Schedule of the United States, which describes
all articles imported to the United States.” Reconsideration Determi-
nation, 68 Fed. Reg. 20180. Relying on its interpretation of the Har-
monized Tariff Schedule of the United States (HTSUS), 19 U.S.C.
§ 1202, Labor explained that “informational support that could his-
torically be sent in letter form and that can currently be electroni-
cally transmitted are [sic] not listed in the HTS.” Id. Plaintiffs now
challenge Labor’s determination regarding their eligibility for TAA
before this court, specifically the finding that Plaintiffs’ firm did not
produce “articles” within the meaning of the Act.

JURISDICTION AND STANDARD OF REVIEW

This Court has exclusive jurisdiction over civil actions arising
from “any final determination by the Secretary of Labor . . . with re-
spect to the eligibility of workers for adjustment assistance.” 28
U.S.C. § 1581(d)(1) (2000). The Act provides for judicial review of
Labor’s final determination denying certification of aggrieved work-
ers’ eligibility for TAA. 19 U.S.C. § 2395(a) (West Supp. 2004). The
agency'’s factual findings, “if supported by substantial evidence, shall
be conclusive; but the court, for good cause shown, may remand the
case to such Secretary [of Labor] to take further evidence.” 19 U.S.C.
§ 2395(b).

The relevant statutes do not, however, provide guidance as to the
standard of review for Labor’s legal determinations. Former Employ-
ees of Murray Eng’g, Inc. v. United States Secy of Labor, 28
CIT __, Slip Op. 04-45, at 6 (May 4, 2004). This Court, therefore,
considers whether Labor’s determination is “in accordance with law,”
a default standard outlined in the Administrative Procedure Act
(*APA"), 5 U.S.C. § 706. See, e.g., Former Employees of Rohm &
Haas Co. v. Chao, 27 CIT _, 246 F. Supp. 2d 1339, 1346 (2003);
Woodrum v. Donovan, 5 CIT 191, 193, 564 F. Supp. 826, 828 (1983);
see also Alaska Dep't of Envtl. Conservation v. E.P.A., 124 S. Ct. 983,
1006, 540 U.S. 461, ___ (2004) (“Because the [relevant] Act itself
does not specify a standard of judicial review in this instance, we ap-
ply the familiar default standard of the [APA].”). The APA requires
federal courts to set aside an agency action that is not in accordance
with any law, “not merely those laws that the agency itself is
charged with administering.” F.C.C. v. NextWave Pers. Communica-
tions Inc., 537 U.S. 293, 300 (2003).
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In this case, Labor made a legal determination based on its inter-
pretation of the terms of the HTSUS. While Congress has granted
Labor the authority to “prescribe such regulations as may be neces-
sary to carry out the provisions” of the Act, 19 U.S.C. § 2320, Labor
has not promulgated any regulations explicating the meaning of the
term “article” for purposes of TAA. See 29 C.F.R. § 90.2.° Instead,
Labor interprets the word “article” by referencing the HTSUS and
relying in part on the interpretation of the HTSUS by the U.S. Bu-
reau of Customs and Border Protection (“Customs”). There is no in-
dication that Congress intended for Labor itself to have authority to
interpret the terms of the HTSUS.® See Former Employees of Murray
Eng'g, Inc., Slip Op. 04-45, at 7. Nor does Labor appear to possess
any particular expertise in applying the HTSUS. Id. In addition, as-
suming arguendo that Labor has some independent authority to ex-
plicate terms of the HTSUS, Labor’s determination in this case is
more akin to a letter ruling by Customs. Id. at 8 n.10 (citing United
States v. Mead Corp., 533 U.S. 218, 221 (2001)). Thus, this Court
need not grant Chevron deference to Labor’s interpretation of the
HTSUS. Id. at 7 (citing Chevron U.S.A., Inc. v. Natural Res. Def.
Council. Inc., 467 U.S. 837, 842-43 (1984)). Still, Labor’s determina-
tion may be able to claim respect “proportional to its ‘power to per-
suade’.” See Mead, 533 U.S. at 235 (citing Skidmore v. Swift & Co.,
323 U.S. 134, 140 (1944)) (Agencies charged with applying a statute
“necessarily make all kinds of interpretive choices,” and a “well-
reasoned views of the agencies implementing a statute ‘constitute a
body of experience and informed judgment to which courts and liti-
gants may properly resort for guidance.’ ” Id. at 227.).

DISCUSSION
I. Labor’s Legal Determination

The Court of Appeals for the Federal Circuit recently concluded
that “[w]hile the definition of the statutory term ‘production’ is a
question of law, the question whether particular employees are en-
gaged in ‘production’ within that definition is factual.” Former Em-
ployees of Marathon Ashland Pipeline, LLC v. Chao, 370 F.3d 1375,
1381 (Fed. Cir. 2004). The court also noted that because Labor in
that case did not “explicitly construe the term ‘production’ in the ad-

SLabor’s regulations largely restate the statutory requirements. Former Employees of
Murray Eng'g, Inc., Slip Op. 04-45 at 7 n.8; cf. 29 C.F.R. 90.16 with 19 U.S.C. §§ 2272-
2273.

6 Congress has granted the United States Bureau of Customs and Border Protection the
authority to apply and interpret the HTSUS. See 19 U.S.C. 1500. The United States Cus-
toms Service was reorganized into the United States Bureau of Customs and Border Protec-
tion effective March 1, 2003. See Homeland Security Act of 2002, Pub. L. No. 107-296,
§ 1502, 2002 U.S.C.C.A.N. (116 Stat.) 2135, 2308; Reorganization Plan Modification for the
Department of Homeland Security, H.R. Doc. No. 108-32, at 4 (2003).
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justment assistance statute,” it was unclear what deference could be
accorded with respect to “an unarticulated, implicit construction of
[that] term.” Id. at 1382 n.2. In this particular case, Labor has pro-
vided some basis for its conclusion that “informational support” or
“information technology services” do not involve “articles”, but La-
bor’s analysis is flawed and lacks sufficient power to persuade.

In support of its legal determination that Plaintiffs’ company does
not produce an article within the meaning of the Act, Labor relied in
part on the treatment of computer software under the HTSUS. This
recourse to the HTSUS is indeed sanctioned by the language of the
Act, which consistently refers to “an article” as a dutiable item.
Former Employees of Murray Eng'g, Inc., Slip Op. 04-45, at 10 (cit-
ing 19 U.S.C. 8§ 2119, 2252(d)(4)(B)—(C) (2000) (discussing “rate of
duty on any article,” “amount of duty with respect to any article,”
suspension of liquidation “with respect to an imported article,” and
imposition of duty “with respect to an imported article.”)); see also
Gustafson v. Alloyd Co., 513 U.S. 561, 568 (1995) (elementary canon
of statutory construction to give a term a “consistent meaning
throughout the Act”). In addition, Labor’s regulation indicates that
Labor chose to reference the HTSUS in deciding what constitutes an
article as a matter of law. See 29 C.F.R. § 90.11(c)(7) (“If available,
the petition also should include information concerning the method
of manufacture, end uses, and wholesale or retail value of the do-
mestic articles and the United States tariff provision under which
the imported articles are classified.”).

Labor’s recourse to the HTSUS in this case, however, was deficient
because Labor attempted to categorize something as inclusive and
general as “information technology services.”” Labor’s decision that
“informational support that could historically be sent in letter form
and that can currently be electronically transmitted are [sic] not
listed in the HTS” suggests that Labor focused on the HTSUS's
treatment of electronically transmitted computer programs. See
General Note 3(I), HTSUS (exempting “telecommunications trans-
missions” from “goods subject to the provisions of the [HTSUS]"). La-
bor’s focus leaves out certain other provisions of the HTSUS related
to computer programs and eludes a meaningful construction of term
“article.”

The reading of the relevant HTSUS subheadings establishes that
software or a computer program on a carrier medium is dutiable
merchandise. See, e.g., 8524.31.00, 8524.40.00, HTSUS. The duty im-
posed on software on a carrier medium by the HTSUS is determined

7 Information technology is a very broad “field of engineering involving computer-based
hardware and software systems, and communication systems, to enable the acquisition,
representation, storage, transmission, and use of information.” 9 McGraw-Hill Encyclope-
dia of Science & Technology 169 (9th ed. 2002). Thus, information technology includes both
tangible and intangible components.
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based solely on the nature of the recording medium. See 8524,
HTSUS. This Customs’s valuation practice is also consistent with
the notion that software on a carrier medium is an article or mer-
chandise whose value is not determined by the intellectual property
or data recorded on the media.® Department of the Treasury, Cus-
toms Service, U. S. Valuation of Imported Carrier Media Bearing
Data or Instructions for Use in Data Processing Equipment, 50 Fed.
Reg. 30558 (July 26, 1985) (reaffirming its previous position that
software be valued only on the basis of the value of the carrier me-
dium). Customs has, in fact, classified computer programs and soft-
ware in the HTSUS depending on the media on which they are re-
corded. See Headquarters Ruling (“HQ”) 960179 (Apr. 17, 1997)
(classifying the software on a magnetic diskette in subheading
8524.99.40, HTSUS, which provides for “[r]ecords, tapes and other
recorded media for sound or other similarly recorded phenom-
ena. . . .: [o]ther; [o]ther . ..”; while classifying the software on CD-
ROM discs “for a computer laser reading system creat[ing] image
phenomena in the form of graphic icons on the user’'s computer
screens” was classified in subheading 8524.39.00, HTSUS, which
provides for “[r]ecords, tapes and other recorded media for sound or
other similarly recorded phenomena. . .: [d]iscs for laser reading
systems: [o]ther. ...” 1d.).

Most importantly, under the HTSUS, the recording of a computer
program on a carrier medium results in a new article as evinced by a
shift in tariff. Compare 8523, HTSUS (“Prepared unrecorded media
for sound recording or similar recording of other phenomena”) with
8524, HTSUS (“Records, tapes and other recorded media for sound
or other similarly recorded phenomena”). This indicates that the
transference of software on a carrier medium gives the medium a
new value.® Labor, thus, cannot reasonably argue based on the
HTSUS that workers who produce and record software on a carrier

8The International Trade Administration, Department of Commerce, also adheres to the
view that the transference of software on a carrier medium gives the subject merchandise
the “undeniable characteristics of merchandise”:

Furthermore, the Department, while acknowledging the intangible elements of software,
has focused its analysis on the tangibility of software when it is contained on a carrier
medium. The Department believes that a tangible object which embodies intellectual
property is merchandise. When the idea is transformed into instructions and written
into source code, processed into machine-readable object code by computer programs
such as compilers and assemblers, and is embodied on a carrier medium, merchandise is
created. Thus, the Department believes that it is reasonable to treat software on a car-
rier medium as merchandise subject to the countervailing duty law.

International Trade Commission, Preliminary Affirmative Countervailing Duty Determ.:
Certain Computer Aided Software Eng’g Products from Singapore, 55 Fed. Reg. 1596, 1597
(Jan. 17, 1990).

9Software on a carrier medium is “similar to such items as books, newspapers, and

magazines. Although most of the value of these items resides in the intangible component
they contain, they are treated by Customs as merchandise.” Preliminary Affirmative
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medium are not engaged in production of a new and different article.
See Nagy v. Donovan, 6 CIT 141, 145, 571 F. Supp. 1261, 1264 (1983)
(“[T]he term ‘article,” as used in section 222(3) of the Trade Act of
1974, does not embrace activity by a worker that does not result in
the creation or manufacture of a tangible commodity, or that does
not cause the transformation of an existing product into a new and
different article.”)

Finally, Customs has declared that software modules transmitted
electronically are “merchandise” and “goods,” referring to certain dic-
tionary definitions of these terms. HQ 114459 (Sept. 17, 1998). Nota-
bly, the Customs ruling letter concluded that the “fact that the im-
portation of the merchandise via the Internet [was] not effected by a
more ‘traditional vehicle’ (e.g., transported on a vessel)” did not af-
fect the Customs’ decision. Id. Customs further explained that be-
cause the subject computer modules were imported into the United
States via the Internet, they were “exempted”'® from duty under
General Note 16, HTSUS, 19 U.S.C. § 1202 (1998 ed.). Id.

Although we give considerable weight to an agency’s construction
of a statutory scheme it is entrusted to administer, deference is still
measured by the agency’'s care, formality, relative expertness, and
the persuasiveness of the agency’s position. Mead, 533 U.S. at 228.
Labor’s interchangeable use of “computer programs” and “informa-
tion technology services” undermines its reasoning and renders its
conclusion hardly discernible. A thorough exploration of the
HTSUS'’s treatment of computer programs shows that Labor’s gen-
eral conclusion regarding computer programs is neither persuasive

Countervailing Duty Determ.: Certain Computer Aided Software Eng'g Products from
Singapore, 55 Fed. Reg. at 1598.

10The HTSUS is not clear on the significance of its “exemptions.” On the one hand, Gen-
eral Note 1, HTSUS, reads that “goods provided for in this schedule and imported into the
customs territory of the United States from outside thereof . . . are subject to duty or exempt
therefrom as prescribed in general notes 3 through 18, inclusive.” HTSUS (emphasis
added). This could imply that electronically transmitted software is still merchandise but
exempted from the tariff schedule. On the other hand, General Note 3(e) states: “For the
purposes of general note 1. .. telecommunications transmissions . . . are not goods subject
to the provisions of the tariff schedule.” HTSUS (emphasis added). This, however, does not
signify that everything in such exemptions escapes the definition of an article, because one
of the exemptions in General Note 3(e) is “articles exported from the United States which
are returned within 45 days after such exportation.” General Note 3(e)(e), HTSUS.

It should be noted that in the arena of international trade, the United States has pur-
posefully exempted computer software products from duties. Proclamation No. 7011, 62
Fed. Reg. 35909 (July 2, 1997) (to expand world trade in information technology products,
42 WTO members, including the United States, agreed to eliminate duties on information
technology products, including computer software products); see also The Technology Ad-
ministration, Department of Commerce, Questions and Answers, Regarding Ambassador
Hayes's Statement on Duty Free Treatment for Electronic Transmissions, Feb. 19, 1998, at
http://www.technology.gov/digeconomy/question.htm (last visited Nov. 30, 2004) (“In 1996, a
working party of technical experts at the World Customs Organization considered the ques-
tion of whether downloaded transmissions were to be considered ‘imported goods.’ It was
concluded that the question presented was a policy matter for national governments to de-
cide.”).
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nor careful. Furthermore, Labor has not acquired expertise in inter-
preting the HTSUS to credit its position otherwise.

In its brief, Labor further relies on older case law to establish that
the term “article,” as used in section 222(3) of the Act, “does not em-
brace activity by a worker that does not result in the creation or
manufacture of a tangible commodity.” Nagy, 6 CIT at 145-46, 571
F. Supp. at 1264-65 (holding that workers who performed splining of
a hub did not produce an article because their work constituted ser-
vice with respect to an already completed article). Labor cites to the
legislative history of the Trade Act of 1974 that reveals Congress’s
concern with trade imbalances in “labor intensive industries.” See
Trade Act of 1974, S. Rep. No. 93-1298 (1974), reprinted in 1974
U.S.C.C.A.N. 7186, 7197 (“The Nation’s economy has continued its
long, slow drift away from labor intensive industries and toward ser-
vice industries. . .. This relative decline in manufacturing employ-
ment has been offset by increases in service jobs.” Id.). While this
court recognizes that the Trade Act of 1974 at its inception was de-
signed to alleviate the plight of workers in labor intensive indus-
tries, the court finds that Labor’s conclusion that information tech-
nology services generally do not involve production of any articles
does not comport with the trade adjustment provisions.*

Furthermore, any rigidity in implementation of the statute would
undermine the remedial nature of the Act. “The trade adjustment as-
sistance statutes are remedial legislation and, as such, are to be con-
strued broadly to effectuate their intended purpose.” Former Em-
ployees of Chevron Products Co. v. United States Sec'y of Labor, 26
CIT __, 245 F. Supp. 2d 1312, 1318 (2002) (citing Woodrum, 5 CIT
at 198, 564 F. Supp. at 832). When construing a statute, the duty of
the court “is to give effect to the intent of Congress.” Flora v. United
States, 357 U.S. 63, 65 (1958). The court must seek to discern the
legislative will, first, by reference “to the literal meaning of words
employed.” Id.; see also Fortin v. Marshall, 608 F.2d 525, 527 (1st
Cir. 1979). Only “[i]f a literal meaning of the disputed provision does
not answer the question presented, the court may look to the entire
statutory scheme and to the provision’s legislative history in an ef-
fort to resolve the ambiguity.” Woodrum, 5 CIT at 194, 564 F. Supp.
at 829. The language of the trade adjustment assistance provisions
is not ambiguous, and this Court has agreed with Labor’s reading of
the Act that the meaning of the word “article” is informed by the
HTSUS. See Former Employees of Murray Eng’g, Inc., Slip Op. 04—
45, at 10. This precludes any need to search legislative history to dis-
cern Congressional intent. Furthermore, this case also presents “the

111t should be also noted that the Trade Adjustment Assistance Reform Act of 2002 cre-
ated more generous terms, which under certain requirements do not require petitioners to
prove that they lost their jobs directly as a result of an increase in imports of articles like or
directly competitive with those produced by their firm. See 19 U.S.C. § 2272(a)(2)(B).
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familiar proposition that Congress need not, and likely cannot, an-
ticipate all circumstances in which a general policy must be given
specific effect” and “changing circumstances” such as rapid advances
in technology should be treated consistent with Congress’s general
intent. United States v. Haggar Apparel Co., 526 U.S. 380, 392-93
(1999).

While the definition of the statutory term “article” is a question of
law, the question of whether particular items produced by Plaintiffs
would fall into this definition is factual. Cf. Former Employees of
Marathon Ashland Pipeline, LLC, 370 F.3d at 1381. Labor’s legal de-
termination cannot be fully reviewed because Labor’s analysis
conflates “information technology services” with “computer pro-
grams.” On remand, Labor is asked to explain and support clearly its
position with respect to the characterization of these computer pro-
grams as articles or services, considering that the HTSUS treats
software embodied in carrier medium as articles subject to tariff.

Il. Labor’s Factual Determinations are Not Supported by Sub-
stantial Evidence

When evaluating the evidence underlying Labor’s conclusions, the
court may consider only the record before it. 28 U.S.C. 8 2640(c); see
Int’l Union v. Reich, 22 CIT 712, 20 F. Supp. 2d 1288, 1292 (1998).
“While Labor has ‘considerable discretion’ in conducting its investi-
gation of TAA claims, ‘there exists a threshold requirement of rea-
sonable inquiry. Investigations that fall below this threshold cannot
constitute substantial evidence upon which a determination can be
affirmed.’ " Former Employees of Sun Apparel of Tex. v. United States
Sec’y of Labor, 28 CIT __, Slip Op. 04-106 at 15. (Aug. 20, 2004)
(internal citation omitted); see also Former Employees of Hawkins
Oil and Gas, Inc. v. United States Sec'y of Labor, 17 CIT 126, 130,
814 F. Supp. 1111, 1115 (1993) (“[N]o deference is due to determina-
tions based on inadequate investigations.”).

It is incumbent on Labor to decide whether the petitioning group
meets the requirements for TAA eligibility. See 19 U.S.C. § 2273.
Whether Plaintiffs’ firm is engaged in the production of articles is a
question that requires sufficiently detailed factual information about
the firm’s work. In this case, Labor’s determination was not based on
a meaningful description of the work done by EDS. Plaintiffs’ peti-
tion provided an inclusive list of items that raised questions about
their basic constitution, including tangibility. Labor’s questionnaire
did not elaborate on this information, instead describing the busi-
ness activities of EDS as “information technology,” once again using
unspecific terminology. See Confidential Data Request Response,
C.R. Doc. No. 5 at 14. Based on this scant evidence, Labor concluded
that EDS did not produce any articles.

Labor also de-emphasized the importance of additional informa-
tion in Plaintiffs’ petition for reconsideration that included the state-
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ment that with the sale of the product to the customer, complete
ownership of the products was transferred to its customer. Request
for Admin. Reconsideration of the Denial of TAA for Workers of EDS,
Mar. 4, 2003, P.R. Doc. No.10 at 29. While the “complete ownership
of the products” is not determinative of whether the workers were in
fact involved in the production of an article, it suggests that the com-
puter programs were sold to the customer as products independent
of any further maintenance and customer support. Although Labor
did take a further step by asking one of the Plaintiffs to clarify the
nature of the computer programs, this inquiry did not produce more
useful detail. See Memo from Susan Worden, Apr. 8, 2003, C.R. Doc.
No. 11 at 30; Reconsideration Determination, 68 Fed. Reg. 20180,
P.R. Doc. No. 12 at 32. This Plaintiff gave a very limited response ex-
plaining that the computer programs were custom-designed for a
customer’s financial department. See Reconsideration Determina-
tion, 68 Fed. Reg. 20180, P.R. Doc. No. 12 at 32. Labor’s investigation
was aborted at this point. Labor included this last response in its de-
cision denying TAA certification without indicating the impact of
that statement on its reasoning. In this context, Labor’s limited in-
quiry and the general nature of the responses from EDS simply do
not generate enough information to support Labor’s determination
regarding computer programs with the requisite level of substantial
evidence.

In addition, the list of products created by EDS included “database
support and documentation,” “third-party software support and
documentation,” and “program and job documentation,” including
“process and procedure documentation and support.” Petition Trade
Adjustment Assistance for Workers at EDS, Dec. 27, 2002, P.R. Doc.
No. 2 at 4. This list indicates that Plaintiffs’ firm was possibly pro-
ducing printed material (such as brochures or manuals accompany-
ing computer programs) that could fall into one of the subheadings of
Chapter 49 of the HTSUS, Printed Books, Newspapers, Pictures and
Other Products of the Printing Industry; Manuscripts, Typescripts
and Plans. See, e.g., HQ 561520 (Jan. 11, 2000) (In this case involv-
ing the classification of a software program, which included a pre-
recorded CD-ROM disk containing software, a pre-recorded floppy
diskette containing license files, and a ring-bound operations
manual and installation guide, the manuals were classified in sub-
heading 4901.99.0050.). If EDS produced documentation as a part of
the product sold to the customer, it is not a far-fetched inquiry to as-
certain whether this documentation was composed of dutiable ar-
ticles under the HTSUS. The record lacks any showing that Labor
inquired into the nature and volume of the documentation produced.

Finally, Labor has relied on the legal conclusions of the EDS Hu-
man Resources official who completed the questionnaire. “An unsup-
ported conclusion simply does not suffice as a proper investigation.”
Former Employees of Alcatel Telecomms. Cable v. Herman, 24 CIT
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655, 665 (2000) (not reported in F. Supp. 2d). Labor relied on the
statements of the EDS representative, who described the business
activities of EDS as “information technology” including certain ac-
tivities. Confidential Data Request Response, C.R. Doc. No. 5 at 14.
It also relied on the representative’s response that EDS did not pro-
duce articles, but provided computer related services. In effect, La-
bor substituted one EDS employee’s opinion that the company did
not produce “articles” for its own legal inquiry as to whether the
products produced by EDS constituted “articles” for the purposes of
TAA statute. No factual findings in the record support this conclu-
sion.

Substantial evidence “requires not the degree of evidence which
satisfies the court that the requisite fact exists, but merely the de-
gree which could satisfy a reasonable fact-finder.” Allentown Mack
Sales and Service, Inc. v. N.L.R.B., 522 U.S. 359, 377 (1998). The
record in this case is not sufficient for a reasonable fact-finder to con-
clude that Plaintiffs’ firm is solely engaged in service work, espe-
cially because the description of Plaintiffs’ work includes production
of items such as computer programs®? and accompanying documen-
tation. Because the factual record is not sufficiently developed for
complete judicial review, we remand this case for further fact gather-
ing.

CONCLUSION

On remand, Labor has two tasks. First, it must explain and sup-
port clearly its position with respect to the characterization of the
computer programs at issue as articles or services. Since the HTSUS
and its interpretation by Customs support the position that the
transference of software on a carrier medium creates a new article,
Labor’s reasoned analysis will have to take this into account.

Second, because Labor failed to thoroughly investigate Plaintiffs’
claims, its determination is not supported by substantial evidence on
the record. On remand, Labor shall conduct a thorough investigation
into Plaintiffs’ claims. In particular, Labor shall: (1) determine
whether computer programs were embodied in any medium when
transferred to customers; (2) explain the significance of custom-
designed computer programs as opposed to mass produced computer

12The McGraw-Hill Dictionary of Scientific and Technical Terms defines [computer] pro-
gram as a “detailed and explicit set of directions for accomplishing some purpose, the set
being expressed in some language suitable for input to a computer, or in machine lan-
guage.” McGraw-Hill Dictionary of Scientific and Technical Terms 1680 (6th ed. 2003).
Relatedly, software is the “totality of programs usable on a particular kind of computer, to-
gether with the documentation associated with a computer program, such as manuals, dia-
grams, and operating instructions.” Id. at 1967. However, in common usage, software also
“refers to the medium that stores input and output data as well as computer programs.” Ad-
vent Sys. Ltd v. Unisys Corp., 925 F.2d 670, 674 (3d Cir. 1991) (emphasis added) (“The me-
dium includes hard disks, floppy disks, and magnetic tapes.” 1d.).
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programs; (3) identify what type of documentation was produced by
EDS (brochures, manuals, etc.); (4) determine what was the produc-
tion volume of such documentation and whether it was considered a
part of the product purchased by EDS'’s customers; and (5) with re-
spect to each finding made in its determination, state with specific-
ity the facts relied upon in reaching such finding, including specific
references to documents in the record.

Labor’s remand determination is due on January 31, 2005. The
parties’s comments are due on March 2, 2005, and replies to such
comments shall be submitted on March 14, 2005.
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OPINION
Wallach, Judge:

|
Introduction

This matter comes before the court following the court’s remand of
September 3, 2003, to the United States Department of Commerce
(“the Department” or “Commerce”). In Viraj Forgings, Ltd. v. United
States, 283 F. Supp. 2d 1335 (CIT 2003) (“Viraj 1"), the court re-
manded Commerce’s findings in Certain Stainless Steel Flanges from
India; Final Results of Antidumping Duty Administrative Review, 66
Fed. Reg. 48,244 (Sept. 19, 2001) (“Final Results”).! On December

1 Familiarity with the court’s decision in Viraj I is presumed.



46 CUSTOMS BULLETIN AND DECISIONS, VOL. 39, NO. 1, DECEMBER 29, 2004

19, 2003, Commerce filed its Results of Redetermination Pursuant to
Court Remand Certain Forged Stainless Steel Sheet Flanges from
India (“Remand Redetermination”). Plaintiff, Viraj Forgings, Ltd.
(“Plaintiff” or “Viraj”), filed Objections to the Remand Decision of the
U.S. Department of Commerce (“Plaintiff's Objection”). For the rea-
sons set forth below, Commerce’s Remand Redetermination is af-
firmed in part and remanded in part.. This court has jurisdiction
pursuant to 28 U.S.C. § 1581(c) (2000).

11
Background

Plaintiff is an Indian manufacturer of stainless steel flanges.? In
2000, Commerce initiated an antidumping duty administrative re-
view on certain forged stainless steel flanges from India for the pe-
riod of February 1, 1999, through January 31, 2000. Initiation of An-
tidumping and Countervailing Duty Administrative Reviews, 65 Fed.
Reg. 16,875 (Mar. 30, 2000).

Commerce preliminarily determined that Plaintiff’s dumping mar-
gin was 21.10 percent. Certain Forged Stainless Steel Flanges From
India; Preliminary Results of Antidumping Duty Administrative Re-
view, 66 Fed. Reg. 14,127, 14,130 (Mar. 9, 2001) (“Preliminary Re-
sults”). On September 19, 2001, Commerce published the Final Re-
sults containing the weighted-average dumping margin for the firms
under review, which adopted the 21.10 percent dumping margin
from the preliminary determination for Viraj.® Final Results, 66 Fed.
Reg. at 48,245. The administrative review covered “certain forged
stainless steel flanges from India, both finished and not-finished,”
and included five general types of flanges that generally matched
the American Society for Testing and Materials (“ASTM") specifica-
tion A-182. Id. at 48,244. Plaintiff challenged Commerce’s determi-
nation and the court ordered a remand.

In Viraj I, the court ordered Commerce to (1) rationally articulate
the basis for its departure from previous practice or to provide ad-
equate evidence to support its claim of factual distinction in select-
ing Germany as the comparison market; (2) adequately explain its
departure from precedent in comparing ASTM standard flanges with
the German Deutches Institut fir Normung e.V. (“DIN”) standard

2Commerce published the antidumping duty order for stainless steel flanges from India
in Amended Final Determination and Antidumping Order; Certain Forged Stainless Steel
Flanges from India, 59 Fed. Reg. 5,994 (Feb. 9, 1994).

3See generally Memorandum from Joseph A. Spetrini, Deputy Assistant Secretary AD/
CVD Enforcement Group Il1, to Faryar Shirzad, Assistant Secretary for Import Administra-
tion, Issues and Decision Memorandum for the Final Results in the Antidumping Duty Ad-
ministrative of Certain Stainless Steel Flanges from India (Sept. 19, 2001).



U.S. COURT OF INTERNATIONAL TRADE 47

flanges; (3) explain its reasoning for converting reported prices to a
per-kilogram basis when this was contrary to Commerce’s precedent
or to conform itself to prior precedent; and (4) adequately explain its
claim that the comparison of rough forgings to finished flanges were
“similar merchandise” and that any differences were “insignificant.”
Viraj I, 283 F. Supp. 2d at 1344-57.

On December 19, 2003, Commerce filed its Remand Redetermina-
tion stating that (1) it maintains that Germany is the most appropri-
ate third country comparison market and that this selection was not
contrary to its regulation or prior precedent; (2) it finds that the
comparison of ASTM standard flanges to DIN standard flanges was
consistent with the statute, regulations, and Commerce’s precedent;
(3) it determines that the use of the per-kilogram comparison ap-
proach is consistent with Commerce’s practice and precedent; and (4)
it maintains that comparing rough flanges to finished flanges, when
no other comparisons are available, was consistent with the statute,
Commerce’s regulations, and practice. Remand Redetermination at
13-26.

Il
Arguments

Plaintiff claims that Commerce’s continued use of Germany as the
comparison market fails to satisfy the statutory “foreign like prod-
uct” requirements for comparison markets and Commerce's own
regulations on the selection of a third-country market. It argues that
the use of Germany as the comparison market is unsupported by
substantial evidence, is not in accordance with the law, and is an im-
permissible and unexplained departure from past precedent. Plain-
tiff states that Commerce’s argument that DIN and ASTM flanges
may be compared is unsupported by substantial evidence and is not
in accordance with law. It further claims that since flanges are not
commercially sold on a per-kilogram basis, Commerce’s use of per-
kilogram pricing is neither supported by substantial evidence nor in
accordance with the law. Finally, Plaintiff argues that Commerce’s
decision that rough forgings are comparable to proof-machined or
fully-machined (finished) flanges remains unsupported by substan-
tial evidence and is otherwise not in accordance with the law.

Defendant claims that Commerce’s selection of Germany as the
comparison market complies with the court’s decision in Viraj I. It
claims that Commerce followed Viraj | to determine that flanges
manufactured to DIN and ASTM standards are like product. Fur-
thermore, Defendant argues that the use of per-kilogram price and
cost comparisons was reasonable and consistent with agency prac-
tice and that Commerce made appropriate adjustments when com-
paring rough to finished flanges.
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v
Applicable Legal Standard

The court will uphold Commerce’s determinations unless they are
“unsupported by substantial evidence on the record, or otherwise not
in accordance with law.” 19 U.S.C. § 1516a(b)(1)(B) (2004). Substan-
tial evidence is “such relevant evidence as a reasonable mind might
accept as adequate to support a conclusion.” Universal Camera Corp.
v. NLRB, 340 U.S. 474, 477, 71 S. Ct. 456, 95 L. Ed. 456 (1951) (quot-
ing Consol. Edison Co. v. NLRB, 305 U.S. 197, 299, 59 S. Ct. 206, 83
L. Ed. 126 (1938)). Under this standard, the court does not weigh the
evidence nor will it substitute its own judgment for that of the
agency. See Negev Phosphates, Ltd. v. United States, 12 CIT 1074,
1076-77 (1988). However, the court’s deference cannot allow the
agency to deviate from the clear intent of Congress. See Rhone-
Poulenc, Inc. v. United States, 20 CIT 573, 574-75 (1996) (citing Bd.
of Governors of the Fed. Reserve Sys. v. Dimension Fin. Corp., 474
U.S. 361, 368, 106 S. Ct. 681, 686, 88 L. Ed. 2d 691 (1986)).

The court has found Commerce’s results unlawful in instances
where Commerce has failed to carry out its duties properly, relied on
inadequate facts or reasoning, or failed to provide an adequate basis
for its conclusions. See Budd Co. Ry. Div. v. United States, 1 CIT 67,
70-76 (1980); Indus. Fasteners Group v. United States, 2 CIT 181,
190 (1981). In order for Commerce’s redetermination to be sustained,
it must be reasonable, supported by the record as a whole, and the
grounds that the administrative agency acted upon clearly disclosed.
See Atlantic Sugar, Ltd. v. United States, 744 F.2d 1556, 1563 (Fed.
Cir. 1984).

V
Discussion

A
Commerce’s Selection of Germany as the Third Country
Comparison Market is Not in Accordance with the Law

In Viraj I, this court instructed Commerce to “rationally articulate
the basis for its departure from its previous practice or provide ad-
equate evidence to support its claim of a factual distinction” to pro-
vide further evidence that Germany was the appropriate third-
country comparison market. 283 F. Supp. 2d at 1344.

Defendant claims that Commerce’s selection of Germany as the
comparison market complies with the court’s order. Defendant ar-
gues that its decision to use Germany is supported by the statute,
regulations, and its long standing practice. Remand Redetermina-
tion at 4-5. First, Defendant claims that 19 U.S.C. § 1677(16) (2000)
broadly defines “foreign like product” and thereby allows Commerce
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the flexibility to determine the most appropriate products for com-
parison. Id. at 5.

Second, Defendant argues that Commerce’s regulations give it the
flexibility and authority to select the most appropriate third country
for comparison purposes. Id. at 5. In support of its argument, Defen-
dant sets out 19 C.F.R. § 351.404(e) (2000) which states that :

... the Secretary generally will select the third country based
on the following criteria:

(1) The foreign like product exported to a particular third
country is more similar to the subject merchandise exported
to the United States than is the foreign like product exported
to other third countries;

(2) The volume of sales to a particular third country is larger
than the volume of sales to other third countries;

(3) Such other factors as the Secretary considers appropri-
ate.

Commerce claims that it has the authority to select from these crite-
ria because “no hierarchy or priority is assigned to any of these three
criteria.”® Id.

According to Commerce, “[a]t the point when the Department se-
lects a third-country market, there is no information on the record
offering model-specific details of the physical characteristics of the
merchandise sold in the various markets . ..,” and as a result mar-
ket volume becomes the most readily apparent and measurable indi-
cator of the “likelihood of suitable matches for U.S. sales.” Id. at 6-7.
Furthermore, Commerce supports its practice on the grounds that,
when it does not have full sales data and “two or more markets are
suitable for comparison to merchandise sold to the United States,” it
selects one of the potential markets based upon a preference for size.
Defendant’s Response to Plaintiff’'s Comments Concerning the Re-
mand Results in This Case (“Defendant’s Response”) at 5-6. Defen-
dant explains that it first selects the appropriate comparison market
and then conducts a model-specific search for the most comparable
foreign like product in the price-to-price analysis. Id. at 5. Defendant
continues to support its initial selection of Germany as the compari-
son market on the basis that “the larger market will generally offer
a larger pool of comparable sales transactions, and will have sales of
more models, in more months, than smaller volume markets. . .."
Remand Redetermination at 7; See Defendant’'s Response at 4. De-
fendant also claims that selecting the larger market does not neces-

4At oral argument, Defendant claimed that the preamble to Commerce’s regulations
purposely eliminated the need for a hierarchical analysis in the selection of the third coun-
try market.
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sarily mean it did not examine whether there are similar products.
Rather, under the provisions of 19 C.F.R. § 351.404(e), it is permit-
ted to select the appropriate third country market based upon one of
the three criteria, instead of on a specific hierarchy. Defendant also
argues that “there are many and varied instances of the Depart-
ment’s choosing the largest third-country market without mention of
the degree of similarity of merchandise. . . . "> Remand Redetermina-
tion at 8.

Finally, Defendant claims that “[w]ithin the context of the anti-
dumping duty order on flanges from India, there is no instance in
which the Department stated that it selected a market based on its

SCommerce lists numerous cases to support its position. Defendant points out that in
each instance the market selection remained unchanged from the preliminary results to the
final results. The only review cited which occurred prior to the review at issue is Stainless
Steel Plate from Sweden: Preliminary Results of Antidumping Duty Administrative Review,
63 Fed. Reg. 36,877, 36,878 (July 8, 1998); Stainless Steel Plate from Sweden: Final Results
of Antidumping Duty Administrative Review, 63 Fed. Reg. 63,706 (Nov. 16, 1998). Remand
Redetermination at 8.

All of the remaining reviews cited occurred after the review at issue:

Notice of Preliminary Results and Partial Rescission of Antidumping Duty Administra-
tive Review and Intent To Revoke Antidumping Duty Order in Part: Certain Pasta
From lItaly, 66 Fed. Reg. 34414 (June 28, 2001), market selection unchanged in final
results, 66 Fed. Reg. 300 (January 3, 2002); Notice of Preliminary Determination of
Sales at Less Than Fair Value: Low Enriched Uranium From the United Kingdom; Pre-
liminary Determinations of Sales at Not Less Than Fair Value: Low Enriched Uranium
From Germany and the Netherlands; and Postponement of Final Determinations, 66
Fed. Reg. 36748 (July 13, 2001), market selection unchanged in final results, 66 Fed.
Reg. 65903 (December 21, 2001); Notice of Preliminary Determination of Sales at Less
Than Fair Value and Postponement of Final Determination: Structural Steel Beams
From Luxembourg, 66 Fed. Reg. 67223 (December 28, 2001), market selection un-
changed in final results, 67 Fed. Reg. 35488 (May 20, 2002); Stainless Steel Wire Rod
From India: Preliminary Results of Antidumping Duty Administrative Review, 67 Fed.
Reg. 865 (January 8, 2002), market selection unchanged in final results, 68 Fed. Reg.
26288 (May 15, 2003); Notice of Preliminary Determination of Sales at Less Than Fair
Value and Postponement of Final Determination: Sulfanilic Acid from Portugal, 67
Fed. Reg. 30362 (May 6, 2002), market selection unchanged in final results, 67 Fed.
Reg. 60219 (September 25, 2002); Notice of Preliminary Determination of Sales at Less
Than Fair Value: Sulfanilic Acid From Hungary, 67 Fed. Reg. 30358 (May 6, 2002),
market selection unchanged in final results, 67 Fed. Reg. 60221 (September 25, 2002);
Notice of Preliminary Determination of Sales at Less Than Fair Value and Postpone-
ment of Final Determination: Ferrovanadium from the Republic of South Africa, 67
Fed. Reg. 45083 (July 8, 2002), market selection unchanged in final results, 67 Fed.
Reg. 71136 (November 29, 2002); Notice of Preliminary Results of Antidumping Duty
Administrative Review, Preliminary Determination To Revoke the Order in Part, and
Partial Rescission of Antidumping Duty Administrative Review: Fresh Atlantic Salmon
From Chile, 67 Fed. Reg. 51182 (August 7, 2002), market selection unchanged in final
results, 68 Fed. Reg. 6878 (February 11, 2003); Certain Forged Stainless Steel Flanges
from India: Preliminary Results of Antidumping Duty Administrative Review, 68 Fed.
Reg. 1161, 1162-63, (March 10, 2003), and Memorandum from Helen M. Kramer, Team
Leader/Senior Analyst and Shireen Pasha, Case Analyst, to the File, Administrative
Review of the Antidumping Duty Order on Certain Forged Stainless Steel Flanges from
India; Preliminary Results Analysis for Echjay Forgings Pvt. Ltd. (“As Echjay had no
sales of the subject merchandise in the home market, we used its sales to its largest
third country market, Belgium, to calculate COS adjustments for CV,” no change in
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having more similar merchandise than a larger comparison market.”
Remand Redetermination at 12.° Defendant maintains that the
product sold in both Germany and Canada were comparable to the
merchandise sold in the United States and since the volume of sales
in Germany were larger, it offered the likelihood of greater contem-
poraneous matches. Id. at 13. As a result, the Defendant maintains
that its selection of Germany as the comparison market conformed
to law and precedent since both potential comparison markets in-
volved sales of like product and any differences in product could be
accounted for through normal means. Id. at 13-14.

Plaintiff argues that Commerce’s continued use of Germany as the
third-country comparison market fails to satisfy the statutory “for-
eign like product” requirements under 19 U.S.C. § 1677(16) and
Commerce’s own regulation, 19 C.F.R. § 351.404(e). Plaintiff’'s Ob-
jection at 3—4. Plaintiff says that the use of Germany as the compari-
son market is unsupported by substantial evidence; is not in accor-
dance with the law; and is an impermissible and unexplained
departure from past precedent.

Plaintiff further argues that Commerce continues to violate its
own regulation by essentially reading out the foreign like product
provision of 19 C.F.R. § 351.404(e). Plaintiff says that the merchan-
dise sold to Canada was identical to the merchandise sold in the
United States and thus “a fortiori more similar to the flanges Viraj
sold to the U.S. than the flanges Viraj sold to Germany.” Id. at 5 (em-
phasis in original). According to Plaintiff, Commerce had model-
specific data on Canada from the beginning of the review, and only
later on in the review did Commerce request model-specific data on
Germany. Id. at 6. Viraj argues, as a result, that Commerce “never
claim[ed] that the German sales [were] more similar to the U.S.
sales than the Canada sales. . . .” Id.

use of largest third country for circumstances-of-sale adjustment in final results, 68
Fed. Reg. 42005 (July 16, 2003); Certain Polyester Staple Fiber from Korea; Prelimi-
nary Results of Antidumping Duty Administrative Review and Partial Rescission of Re-
view, 68 Fed. Reg. 34378, 34380-34381, (June 9, 2003) (market selected was the sec-
ond largest because the largest market, the European Union, had a dumping order in
place), market selection unchanged in final results, 68 Fed. Reg. 59366 (October 15,
2003).

Remand Redetermination at 8-10.

6 Defendant cites to the Certain Forged Stainless Steel Flanges from India; Final Results
of Antidumping Duty Administrative Review, 61 Fed. Reg. 51,263 (Oct. 1, 1996) (hereinafter
“Akai Review”), which it claims is unhelpful to this case, and the subsequent 2000-2001
and 2001-2002 stainless steel flange reviews to support its claim that Commerce selects the
third country market with the largest volume and not the market solely based on the most
similar merchandise. Remand Redetermination at 12 — 13 (citing Certain Stainless Steel
Flanges from India; Final Results of Antidumping Duty Administrative Review, 66 Fed.
Reg. 48,244 (Sep. 19, 2001); Certain Forged Stainless Steel Flanges from India: Final Re-
sults and Partial Rescission of Antidumping Duty Administrative Review, 68 Fed. Reg.
42,005 (July 16, 2003)).
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Plaintiff alleges that Commerce’s focus on the size of the market
as a criteria for selection of the appropriate comparison market is
contrary to law. Id. at 7. It states that although “Commerce says that
‘quantity was the appropriate basis for determining the comparison
market. . . .” No one factor in the selection of the comparison market
is supposed to be dispositive.” Id. at 7 (citing Viraj I, 283 F. Supp. 2d
at 1340, 1341-42) (internal citations omitted). Plaintiff claims that
since Commerce cannot cite to any record evidence that indicates
that it could not find comparable sales in Canada to calculate the
dumping margin, Commerce’s decision is not supported by substan-
tial evidence.

Plaintiff further argues that Commerce cannot disregard the Akai
Review that preceded the Viraj review. Plaintiff’s Objection at 8. In
the Certain Forged Stainless Steel Flanges from India; Final Results
of Antidumping Duty Administrative Review, 61 Fed. Reg. 51,623
(Oct. 1, 1996) (“Akai Review"), Commerce selected a smaller third
country market because it sold merchandise under the same indus-
try specifications as in the United States. Id. at 8. Furthermore,
Viraj claims that the Remand Redetermination cites to no case
where a market with “merchandise found to be more similar . . . was
rejected for a larger market.” Id. It also claims that Commerce’s reli-
ance on volume of sales violates its own regulation and statute on
the grounds that both say that the “similarity of merchandise sold to
the United States must be considered when selecting the appropri-
ate third-country comparison market. . . .” Id. at 9.

Commerce’s selection of Germany as the most appropriate com-
parison market is not supported by substantial evidence. Commerce
is incorrect when it argues that there is no hierarchy or structure in
the selection of the third country comparison market. Section
1677(16) establishes just such as approach and suggests a hierarchy
for how Commerce should conduct its comparisons for model match-
ing. See NSK Ltd. v. United States, 217 F. Supp. 2d 1291, 1300 (CIT
2002). Commerce’s regulation, 19 C.F.R. 8 351.404(e), provides addi-
tional guidance on how to select the most appropriate foreign like
product for comparison purposes. This authority to interpret and de-
termine markets and products most appropriate for comparison does
not, however, permit Commerce to disregard general and accepted
principles of statutory construction.

Section 351.404(e) provides that Commerce may choose a third
country market where (1) the foreign like product is more similar to
the product sold to the United States than another third country; (2)
the volume of sales is greater than that sold to another third coun-
try; and (3) any other factors that Commerce considers appropriate.
The preamble to Commerce’s regulations states that “we believe that
§ 351.404(e) is sufficiently clear that (1) not all of the three criteria
need to be present in order to justify the selection of a particular
market, and (2) no single criterion is dispositive.” Antidumping Du-
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ties; Countervailing Duties, 62 Fed. Reg. 27,296, 27,358 (May 19,
1997). Commerce must thus choose a third country comparison mar-
ket that meets one or more of these enumerated criteria.

Commerce is incorrect in its argument that the preamble to the
regulations establishes no hierarchy in the application of the selec-
tion criteria in 19 C.F.R. § 351.404(e). Under general principles and
canons of statutory construction, statutes should be read and given
their plain meaning to avoid absurd results. NSK Ltd., 217 F. Supp.
2d at 1296; Richard J. Pierce, Jr., Administrative Law Treatise 83.6
(4th ed. 2002)’. Extending this logic to the reading of regulations
promulgated to interpret the corresponding statute, it follows that
absent any specific language in the regulation or its explanatory
notes, regulations should also be read logically and according to
their plain meaning. Norman J. Singer, Sutherland Statutes and
Statutory Construction §31.6, at 722-23 (6th ed. 2002) (“[i]t is obvi-
ous, that insasmuch as a regulation is a written instrument the gen-
eral rules of interpretation apply”).

In 19 C.F.R. § 351.404(e), Commerce is first instructed to look to a
third country that has a product similar to that sold in the United
States, and if this is not feasible, to look to a third country that has a
large volume of sales. Only then is Commerce to look to any other
factors that it deems appropriate. Id. Given this seriatim instruc-
tion, 19 C.F.R. §351.404(e) has a descending hierarchy of criteria
from which Commerce must select the appropriate third country
comparison market. See, e.g., NSK Ltd., 217 F. Supp. 2d at 1296-97.
Here Commerce did not try to work its way through the enumerated
hierarchy of the regulation and its failure to do so lead to absurd re-
sults.® Commerce deviated from the canons of statutory construction
and based its third country selection on the second enumerated cri-
teria without indicating whether it considered the other enumerated
criteria in making its determination. Commerce thus has failed to
provide a reasonable explanation of its analysis. This issue is re-
manded to Commerce to provide a full explanation of its reasoning
and the criteria it examined in selecting Germany as the comparison
market.

In addition, Commerce’s claims of a longstanding practice must be
supported by valid evidence. Viraj |, 283 F. Supp. 2d at 1344. By defi-

7“The question for the court is whether the agency’s construction of the language is
within the range of meanings that could be plausibly attributed to the relevant statutory
language.” Administrative Law Treatise §3.6.

8For example, if the court were to follow Commerce’s reasoning of selecting the appropri-
ate third country based upon the volume of sales without considering the similarity of mer-
chandise sold in both potential comparison markets (as seems to be suggested by Com-
merce’s explanation), then this approach could lead to the comparison of products that are
either entirely dissimilar or dissimilar enough that all matches would be based upon con-
structed value rather than on a price to price basis after adjusting for DIFMER. This would
run contrary to the logic of 19 C.F.R. § 351.404(e).
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nition, a longstanding practice must have been established prior to
the review in issue. The court may not accept a post-hoc rationaliza-
tion or a subsequent methodology as a reasoned basis for a prior oc-
curring review. See Motor \ehicle Mfrs. Ass’n v. State Farm Mut.
Auto. Ins. Co., 463 U.S. 29, 50, 103 S. Ct. 2856, 77 L.Ed. 2d 443
(1983); Burlington Truck Lines, Inc. v. United States, 371 U.S. 156,
168-69, 83 S. Ct. 239, 9 L. Ed. 2d 207 (1962). As the court stated in
Viraj I, Commerce need not “forever hew” to its prior decisions, but it
must explain with specificity the reason for its departure from a
prior practice. Viraj I, 283 F. Supp. 2d at 1342.

“An agency is obligated to follow precedent, and if it chooses to
change, it must explain why.” M.M. & P. Mar. Advancement,
Training, Educ. & Safety Program v. Dep’t of Comm., 729 F. 2d
748, 755 (Fed. Cir. 1984); see also Atchison, Topeka, & Sante Fe
Ry. v. Wichita Bd., 412 U.S. 800, 808, 93 S. Ct. 2367. 37 L. Ed.
2d 350 (1973). “[Blefore a change is made in established policy
there should be evidence to show that the change is war-
ranted.”

British Steel PLC v. United States, 127 F. 3d 1471, 1475 (Fed. Cir.
1997). Commerce’s reliance on cases occurring after the review at
hand does not constitute valid precedent to support its methodology.
See Usinor v. United States, Slip Op. 02-70 at 30-42, 2002 Ct. Int'l
Trade LEXIS 98 (July 19, 2002). Precedent, by definition, must pre-
cede that which it is cited to support. “An agency determination
must be supported by concurrent agency reasoning and not by post
hoc reasoning by the agency or its counsel.” Id. at 38-39.

Although Commerce cites to various reviews in its Remand Rede-
termination that occurred either prior to or contemporaneous with
the review at hand, there is not consistency that the methodology
used to select the appropriate third country comparison market
which would offer evidence of a consistent “longstanding practice.” In
the Akai Review, Commerce chose Canada as the appropriate third
country comparison market based on product similarities rather
than the largest available market, Japan. See 61 Fed. Reg. at
51,265.° Yet, Commerce claims that “the Department’s determina-
tion to use Canada rather than Japan does not predetermine the

9During the Akai Review, the exporter argued against the use of Canada as its third
country comparison market. 61 Fed. Reg. at 51,265; see Viraj I, 283 F. Supp. 2d at 1343. The
exporter claimed that Japan was the more appropriate comparison market because Japan
was the largest of the third country markets available for comparison. 1d. Additionally, the
exporter wanted Commerce to determine normal value by comparing its sales made to the
United States ASTM standard, to sales made to the Japanese Industrial Standards (“JIS").
Akai Review, 61 Fed. Reg. at 51, 265. It reasoned that “the merchandise end use, raw mate-
rial and process of manufacturing is [sic] same” and the end product in terms of “Dollar per
K.G.” could be a reasonable comparison methodology. Viraj I, 283 F. Supp. 2d at 1343 (citing
Akai Review, 61 Fed. Reg. at 51,263. Ultimately, however, Commerce chose the smaller
market, Canada, which had goods made to the similar ASTM standard, and compared the
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outcome of the market section [sic] in the Viraj review.” Remand Re-
determination at 17. In Stainless Steel Plate from Sweden: Prelimi-
nary Results of Antidumping Duty Administrative Review, 63 Fed.
Reg. 36,877 (July 8, 1998), Commerce used the largest market in de-
termining the appropriate third country. In Notice of Final Results
and Partial Recission of Antidumping Duty Administrative Review:
Canned Pineapple Fruit From Thailand, 63 Fed. Reg. 43,661 (Aug.
14, 1998) and Stainless Steel Plate From Sweden: Notice of Final Re-
sults of Antidumping Duty Administrative Review, 64 Fed. Reg.
61,065 (Nov. 9, 1999), Commerce used both product similarity and
largest market in determining the appropriate third country market.
Finally, in Stainless Steel Bar From India; Final Results of Anti-
dumping Duty Administrative Review and New Shipper Review, 63
Fed. Reg. 63,288 (Nov. 12, 1998) and Stainless Steel Bar from India:
Preliminary Results of Antidumping Duty Administrative Review
and New Shipper Review and Partial Rescission of Administrative
Review, 65 Fed. Reg. 48,965 (Aug. 10, 2000), Commerce used the
most similar product in a smaller third country comparison market.
Commerce gives no justification for switching among methodologies
in selecting the comparison market. As a result, there is no basis to
determine prior binding agency precedent. Since Commerce has pro-
vided no evidence to support its claim of a longstanding practice, this
issue is remanded to Commerce to explain its basis for selecting Ger-
many as the most appropriate comparison market.

B
Commerce’s Comparison of ASTM Standard Flanges
and DIN Standard Flanges is Not Supported
by Substantial Evidence

Viraj | found that Commerce had failed to provide adequate record
evidence to explain why it was appropriate to compare ASTM stan-
dard flanges and DIN standard flanges. 283 F. Supp. 2d at 1350. It
also determined that Commerce had changed its methodology from
previous reviews without adequate explanation. Id. at 1352.

Defendant states that its “selection of Germany as the third coun-
try market. ..., and the resultant comparison of ASTM-standard
merchandise to DIN-standard models, was consistent with the stat-
ute, the regulation, and Department precedent.” Remand Redetermi-
nation at 18. Commerce disputes Plaintiff's allegation that DIN
standard flanges are not comparable to ASTM standard flanges. 1d.
at 14. Defendant also claims that, in steel cases, Commerce “regu-
larly compares merchandise of the different standards.” Id. at 14.
Defendant asserts that as long as there is not greater than a twenty

merchandise on a price-per-piece basis rather than engaging in the methodology the ex-
porter proposed.
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percent difference in the cost of manufacture, product comparisons
of differing industrial standards are common. Id. at 16. It further
states that ASTM, DIN, JUS, British, and other specifications are
within the scope of the order, and as such are comparable products
which are suitable for comparison if any or all of the physical charac-
teristic matching criteria (i.e., grade, size, type, rating, and finish)
are similar. Id. at 16-17. At oral argument, Defendant stated that it
compared ASTM and DIN standard products by grade, type, size, di-
ameter, width, and pressure rating.

Plaintiff alleges that Commerce’s Remand results are still not in
accordance with law. It claims that the Defendant has failed to ex-
plain how the comparison of DIN and ASTM standard flanges satisfy
the “foreign like product” requirements for comparability. Plaintiff’s
Objection at 11. Plaintiff also claims that Commerce’s reliance on the
20% DIFMER?'® adjustment is absurd because it failed to apply the
test correctly in the current case. Id. at 11-12.

As stated in Viraj I, “Commerce must determine the appropriate
‘foreign like product,” in accordance with 19 U.S.C. 8 1677(16)(B),
and must ‘make a fair comparison between the United States price
charged for the subject merchandise . .. and the price charged for
the corresponding ‘foreign like product.’” 283 F. Supp. 2d at 1347
(citing Pesquera Mares Australes Ltda. v. United States, 266 F. 3d
1372, 1375 (Fed. Cir. 2001)).

Pursuant to 19 U.S.C. § 1677,

(16) the term “foreign like product” means merchandise in the
first of the following categories in respect of which a determina-
tion for the purposes of part Il of this subtitle can be satisfacto-
rily made:

(A) The subject merchandise and other merchandise which is
identical in physical characteristics with, and was produced
in the same country by the same person as, that merchan-
dise.

(B) Merchandise—

10 The antidumping statute provides for an adjustment to normal value for differences in
physical characteristics between the foreign like product and the merchandise exported to
the United States. See 19 U.S.C. § 1677b(a)(6)(C)(ii). Thus, where the foreign like product
is not identical to the subject merchandise, Commerce adjusts normal value for the “differ-
ence in cost attributable to the difference in physical characteristics"—the difference in
merchandise (“DIFMER”) adjustment. See Import Policy Bulletin 92.2 (July 29, 1992)
(“Policy Bulletin 92.2"). When the variable cost difference between two products exceeds
20%, Commerce considers that the probable differences in values of the items to be com-
pared are so large that they cannot reasonably be compared. Since the merchandise is not
identical, does not have approximately equal commercial value, and has such large differ-
ences in commercial value that it cannot reasonably be compared, the merchandise cannot
be considered similar under 19 U.S.C. § 1677(16)(A), (B), or (C) of the statute. See Policy
Bulletin 92.2.
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(1) produced in the same country and by the same person
as the subject merchandise,

(i) like that merchandise in component material or materi-
als and in the purposes for which used, and

(iti) approximately equal in commercial value to that mer-
chandise.

(C) Merchandise—

(1) produced in the same country and by the same person
and of the same general class or kind as the subject mer-
chandise,

(i) like that merchandise in the purposes for which used,
and

(iti) which the administering authority determines may
reasonably be compared with that merchandise.

The statute requires that Commerce first look for identical mer-
chandise with which to match the United States’ model to the com-
parable home or third country market model.** See Torrington Co. v.
United States, 25 CIT 395, 417 (2001); 19 U.S.C. § 1677(16). If iden-
tical merchandise is unavailable, Commerce must look to merchan-
dise under the second category, and, if that is not available, under
the third category. Torrington, 25 CIT at 417 (citing 19 U.S.C.
§ 1677(16)). Whenever possible, Commerce must make an “apples-
to-apples” comparison of merchandise to effectuate a fair comparison
between the normal value and United States price. See Torrington
Co. v. United States, 68 F.3d 1347, 1352-53 (Fed. Cir. 1995).

Thus, “[i]n accordance with this statutory mandate [of 19 U.S.C.
8 1677(16)], absent identical merchandise, Commerce must ‘choose
the most similar merchandise’ for comparison.” Hussey Copper, Ltd.
v. United States, 17 CIT 993, 995 (1993) (quoting Timken Co. V.
United States, 10 CIT 86, 96, (1986)). As stated in Viraj I, “[w]hile it
is certainly simpler for Commerce to identify and compare identical
merchandise when it exists; lacking identical goods for comparison
Commerce must find similar merchandise in order to make a proper
comparison with the United States imports.” 283 F. Supp. 2d at 1347
(citing NTN Bearing Corp. of Am. v. United States, 127 F.3d 1061,
1063 (Fed. Cir. 1997)).

This court has previously found that the lack of interchangeability
between products will not defeat a finding of “similar merchandise.”
See Sony Corp. of America v. United States, 13 CIT 353, 359 (1989).

11The term “identical merchandise” does not require Commerce to make comparisons of
merchandise that are “exactly the same,” rather Commerce is permitted to compare mer-
chandise that is “the same with minor differences.” Pesquera, 266 F. 3d at 1383.
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However, Commerce must explain why its comparison of “similar
merchandise” is reasonable and appropriate. See Mitsubishi Heavy
Indus., Ltd. v. United States, 24 CIT 275, 277 (2000) (citing Ad Hoc
Comm. v. United States, 19 CIT 1398, 1401 (1995); NTN Bearing
Corp. v. United States, 19 CIT 1221, 1238-39 (1995); Koyo Seiko Co.,
Ltd. v. United States, 19 CIT 1085, 1091-92 (1995), aff'd in part,
rev'd in part, 92 F.3d 1162 (Fed. Cir. 19 1996)).

Viraj | instructed Defendant to explain its basis and reasoning for
comparing ASTM and DIN standard flanges and to clarify how it de-
termined that these products made to differing industrial standards
were comparable. 283 F. Supp. 2d at 1352. Defendant relies on sev-
eral reviews occurring both before and after the review at issue to
support its claim that comparing products of differing industrial
standards is in accordance with agency precedent. Remand Redeter-
mination at 14-15. Defendant also claims that “[d]epending on the
specific characteristics of the flanges being compared, a particular
model made to DIN standards and sold in a third country market
may provide a more suitable comparison, by offering greater similar-
ity in any or all of the physical characteristic matching criteria . . . to
a U.S. model than any ASTM model sold in a smaller market.” Id. at
16. However, Defendant fails to explain its methodology or the basis
upon which it determined that, given the reported sales in the in-
stant case, such a comparison was appropriate. Conclusory'? state-
ments are insufficient.!> Commerce has failed to provide a reason-
able explanation or adequate support for its conclusion that ASTM
flanges and DIN flanges are “similar merchandise” and are therefore
comparable. This issue is remanded to Commerce to comply with the
“foreign like product” requirement of 19 U.S.C. § 1677(16), and to
adequately explain that compliance.

C
Commerce’s Calculation of the Antidumping
Margin Based on Per Kilogram Prices is in
Accordance with the Law

Viraj 1, instructed Commerce to explain its methodology for con-
verting prices to a per kilogram basis in calculating the dumping
margin. 283 F. Supp. 2d, at 1354.

Defendant argues that it has a consistent methodology of compar-
ing prices on a per-kilogram basis and therefore its price comparison

12 conclusory is defined as “[e]xpressing a factual inference without stating the underly-
ing facts on which the inference is based.” Black’s Law Dictionary 308 (8th ed. 2004).

13 An example of a conclusory statement by Commerce appears in the Remand Redeter-
mination at 16 which states “[flor example a DIN-standard stainless steel thread-on-model
with a 3-centimeter diameter would be a better match for a 1-inch ASTM standard stainless
steel thread-on model than a 12-inch ‘blind’ (end-cap) model sold in Canada under ASTM
standards would be.”
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methodology in this case is in accordance with law. Remand Redeter-
mination at 24. Commerce contends that using per-kilogram prices
and expenses is the “least distortive manner of making comparisons
among items with varying weights, and that it is not a departure
from precedent.” Id. at 19.

Commerce asserts that by using a uniform unit of measure and ex-
pressing all monetary amounts on a uniform, per-kilogram, basis, it
eliminates any potentially distorting effects in comparing two differ-
ent sized flanges. Id. at 20. Commerce claims that, if it used Plain-
tiff’s approach of comparing products on a per-piece or per-unit ba-
sis, every price comparison of products of differing weights would
have significant distortions stemming from price adjustments for dif-
ferently sized items. Id. In support of its argument that the compari-
sons did not lead to distortions, Defendant states that Plaintiff has
“failed to demonstrate that there were any specific inappropriate
merchandise comparisons made, nor [is Commerce] aware of any.
Defendant’s Reply at 9 (citing Remand Redetermination at 35). De-
fendant also states that Plaintiff's argument that, because finished
flanges cost more than rough forgings, Commerce should use a per-
piece analysis, is without foundation. Defendant’s Reply at 10. De-
fendant rebuts Plaintiff's assertions on the grounds that any differ-
ences between the products would be eliminated by the application
of the DIFMER test where physical characteristics cause significant
price differences. Id.

Defendant also claims that it is relying on precedent to support its
methodology of calculating prices on a per unit of weight rather than
a per-piece basis. Remand Redetermination at 21. Defendant cites to
a number of non-flange decisions to support its assertion that it was
consistent in converting prices and expenses to a per-kilogram ba-
sis.’* Commerce also claims that in all flange orders except those
“not involving solely identical models since 1998” it has used per-
kilogram pricing as the basis for calculating the dumping margin.
Id. at 22.*° Defendant concedes that in the Akai Review the agency

14 5ee Remand Redetermination at 21-22 (citing Notice of Final Results of Antidumping
Duty Administrative Reviews and Determination Not To Revoke in Part: Certain Corrosion-
Resistant Carbon Steel Flat Products and Cut-to-Length Carbon Steel Plate from Canada,
66 Fed. Reg. 3543 (Jan. 16, 2001) (where the Department chose to use weight as the stan-
dard unit of measure to determine gross unit price and calculate the dumping margin); No-
tice of Final Determination of Sales at Less Than Fair Value: Non-Malleable Cast Iron Pipe
Fittings from the People’s Republic of China, 68 Fed. Reg. 7765 (Feb. 18, 2003); Antidump-
ing Duty Orders: Stainless Steel Butt-Weld Pipe Fittings from Italy, Malaysia, and the Phil-
lipines, 66 Fed. Reg. 11,257 (Feb. 23, 2001) (where the use of per-kilogram monetary
amounts was undisputed).

15 pefendant cites for its assertion Certain Forged Stainless Steel Flanges from India: Fi-
nal Results of Antidumping Duty New Shipper Review, 63 Fed. Reg. 25,824 (May 11, 1998),
and accompanying Memorandum to File; Certain Stainless Steel Flanges From India:
Bhansali Ferromet Pvt. Ltd., 66 Fed. Reg. 11, 258 (Feb. 23, 2001) and the corresponding
analysis memoranda. Remand Redetermination at 22.
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used a per-model approach, but it claims that this review was inap-
posite to the matter at hand since the agency did not have a proper
model-matching methodology to appropriately calculate the dump-
ing margin.

Plaintiff argues that Commerce’s failure to compare prices on a
per-piece basis “impermissibly led to the comparison of models in the
dumping margin calculation with over a 20% difference in cost per
piece.” Plaintiff’s Objection at 12 (emphasis in original). Plaintiff
claims that “Commerce’s practice is that models (products) them-
selves (not a kilogram part thereof) with over a 20% difference in
cost should not be compared, because then they no longer have ‘the
greatest commercial similarity’ given differences in the products’
physical characteristics (one of which is size) that affect prices for
the product.” Id. (citing Viraj 1, 283 F. Supp. 2d at 1342 n.5, 1350
n.15, 1351 n. 16, 1355.

Plaintiff cites to the Akai Review as an example of an instance
where Commerce compared flanges on a per-piece basis and adjusted
for any physical differences using DIFMERs, and matching by size
without difficulty. Plaintiff's Objection at 13. Furthermore, it claims
that Commerce cannot support its explanation that the DIFMER ad-
justment cannot account for differences between products if compari-
sons are on a per-piece basis. Id. at 14. Plaintiff also argues that the
prices and costs of U.S. ASTM forgings being compared to the Ger-
man DIN finished flanges are inversely related to weight. Id. As a
result, according to Plaintiff, Commerce’s reasoning for calculating
the dumping margin on a per-kilogram basis is not supported by
substantial evidence. Id. at 14-15.

Viraj | instructed Commerce to “conform itself to its prior prece-
dent and compare Plaintiff’'s merchandise in the manner in which it
was sold, or adequately explain its departure and support all of its
factual arguments with substantial evidence.” 283 F. Supp. 2d at
1353-54. At oral argument, Plaintiff cited to its original reply brief
at page 70-72, in which it claims that it has demonstrated that the
Department’s calculations led to unreasonable or erroneous matches.
Although Plaintiff argues that Commerce’'s methodology leads to dis-
tortions in the calculation of the dumping margin, it has failed to
provide proof that the methodology utilized actually led to any dis-
tortions. The methodologies relied upon by Commerce in calculating

Defendant also cites to three subsequent reviews of stainless steel flanges from India.
Specifically, Certain Forged Stainless Steel Flanges From India; Final Results of Antidump-
ing Duty Administrative Review, 67 Fed. Reg. 62,439 (Oct. 7, 2002); Certain Forged Stain-
less Steel Stainless Steel Flanges From India: Final Results of Antidumping Duty New
Shipper Review, 68 Fed. Reg. 351 (Jan. 3, 2003); and Certain Forged Stainless Steel Flanges
From India: Final Results and Partial Rescission of Antidumping Duty Administrative Re-
view, 68 Fed. Reg. 42,005 (July 16, 2003). Remand Redetermination at 22—-23. Defendant
cites these reviews to demonstrate that after the current review, the Department has con-
sistently applied a per-kilogram pricing comparison to calculate the dumping margin.
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the antidumping margins are presumptively correct when supported
by substantial evidence. Thai Pineapple Pub. Co. v. United States,
187 F.3d 1362, 1365 (Fed. Cir. 1999); see also Fujitsu Gen. Ltd. v.
United States, 88 F.3d 1034, 1044 (Fed. Cir. 1996).

Review of the methodology described in the Remand Redetermina-
tion shows that price comparisons on a per-kilogram basis were sup-
ported by substantial evidence. Commerce explained in the Remand
Redetermination that it had matched the physical characteristics of
the products, then applied the price adjustments uniformly and con-
sistently to ensure that comparisons of models with differing
weights did not lead to distortions in the expense adjustments. Re-
mand Redetermination at 20. Commerce has supported its conclu-
sion by providing a reasonable basis for the court to determine that
using a per-kilogram approach results in a more precise price-to-
price comparison of U.S. sales to the foreign like product. Accord-
ingly, Commerce’s explanation of its methodology of converting ex-
penses to a per-kilogram basis is supported by substantial evidence
and is in accordance with the law.

D
Commerce’s Comparison of ASTM Forgings and DIN Proof
Machined and Fully Machined Flanges is Not
Supported by Substantial Evidence

Viraj | remanded this issue to Commerce to provide support for its
conclusion that any differences that exist between rough forgings
sold in the United States and semi-finished flanges or fully finished
flanges sold in Germany were insignificant. 283 F. Supp. 2d at 1350.

In its Remand Redetermination, Commerce continues to argue the
insignificance of any differences between rough forgings and finished
flanges. Remand Redetermination at 24. Defendant states that any
differences in physical characteristics or differences in manufactur-
ing costs are adjusted for via the DIFMER cap. See Footnote 10
infra; id. at 25. It contends that Plaintiff’s argument that these
products cannot be compared is at odds with the definition of “like
product.” Id. Commerce defends its methodology on the grounds that
it ensures that comparisons of products are properly made, first
seeking to compare flanges of the same finish before comparing
prices for rough and finished flanges. Defendant’s Reply at 11. More-
over, Commerce claims that it explained that any unreasonable
matches would be excluded by the 20% DIFMER test and would not
be compared in calculating the dumping margin. Id. Based on these
grounds, the Department maintains its view that comparing rough
flanges to semi-finished or finished flanges was consistent with the
statute, regulations, and practice. 1d.

Plaintiff argues that the Remand Redetermination does not dem-
onstrate that rough and finished flanges are comparable. Plaintiff’s
Objection at 15. Plaintiff asserts that just because many different
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flanges are produced it “does not demonstrate that rough forgings
are comparable to finished flanges.” Id. As a result, it says, the Re-
mand Redetermination is still not in accordance with the law or sup-
ported by substantial evidence.

Viraj | remanded Commerce’s determination and found that the
record evidence provided by Plaintiff indicated that Commerce made
an erroneous assumption regarding the comparability of rough forg-
ings and proof and fully machined flanges in this review. 283 F.
Supp. 2d at 1347. Commerce was instructed that on remand, if it de-
cided to use weight when comparing flanges, it must ensure that it is
in fact comparing the most similar products and that its methodol-
ogy and reasoning comport with its results.

Because of the weight differences between forgings and flanges,
the court in Viraj | stated that:

If Defendant’s claim were accurate, then logically, a heavier
forging should cost more per-kilogram than the lighter flange.
The record evidence indicates the opposite. Commerce has
broad discretion to determine similar merchandise, however, its
methodology and reasoning must be supported by substantial
record evidence. In this case, Plaintiff claims, and the record
evidence suggests, that the value added from machining gives
the lighter proof or fully machined flange a higher cost of pro-
duction on a cost-per-kilogram basis, than the heavier rough
forging, even though on a cost-per-piece basis the heavier forg-
ing costs more.*® Therefore, the record evidence indicates that
the finish must be more determinative of cost than the weight
of the piece.

283 F. Supp. 2d at 13541355 (internal citations omitted).

Commerce considers differences in physical characteristics of simi-
lar merchandise pursuant to 19 U.S.C. § 1677b(a)(6)(C)(ii) and 19
C.F.R. § 351.411. For that reason, Viraj I, did not hold that Com-
merce may not make weight comparisons of flanges and forgings. In-
stead it required on remand, if Commerce decided to use weight, it
must ensure that it was in fact comparing the most similar products

18 1n Viraj I, Plaintiff explained in its supplemental answers that where grade, size, and
type are the same, the following effect occurs for the same flange with different finishes:

$ Price Per
Finish of Flange Weight Per Piece $ Price per Piece Kilogram
1. Rough 7.100 kg. $16.29 $2.294
2. Proof-Machined 6.500 kg. $15.27 $2.349
3. Fully-Finished 5.200 kg. $15.72 $3.023

283 F. Supp. 2d at 1355 n.19

Therefore, Plaintiff claimed that the price of the product was not more correlative with
weight, as Commerce claimed, but rather with finish. 1d.
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and that its methodology and reasoning comport with its results.
Viraj I, 283 F. Supp. 2d at 1357.

Commerce has again failed to provide adequate reasoning to sup-
port its methodology and show that it is properly comparing the
most similar products. Commerce seeks to explain its reasoning for
comparing ASTM forgings and DIN finished and semi-finished
flanges by arguing that any differences in these two products will be
accounted for via the DIFMER adjustment. Remand Redetermina-
tion at 25. Mere reference to Commerce’s DIFMER methodology and
the principles behind the DIFMER calculation are not sufficient to
explain the issues at hand. The issue is whether rough forgings are
comparable based upon physical characteristics to finished and
semi-finished flanges and how Commerce concluded that they are in
fact comparable. As a result, Commerce’s comparison of ASTM stan-
dard forgings to DIN standard finished flanges is not supported by
substantial evidence and is not in accordance with the law. This is-
sue is remanded to Commerce for a final opportunity to explain its
methodology and how it adjusted for differences that result from
comparing products of different industrial standards, weight, size,
and finish, and why this comparison did not lead to distortions in
calculating the dumping margin. If Defendant is unable or unwilling
to do that it should say so.

\Y
Conclusion

For the reasons stated above, this Remand Redetermination is
partially affirmed and partially remanded for action consistent with
this opinion.



ABSTRACTED CLASSIFICATION DECISIONS

DECISION
NO./DATE PORT OF ENTRY &
JUDGE PLAINTIFF COURT NO. ASSESSED HELD BASIS MERCHANDISE

C04/64 Costco Wholesale 03-00452 6307.90.99 3924.10.50 Agreed statement of Oakland
10/19/04 7% 3.4% facts 54 t./90 Can on
Stanceu, J. Wheels, etc.
C04/65 Sidel, Inc. 02-00572 8477.30.00 8422.30.90 Agreed statement of Newark
10/22/04 3.1% Free of duty facts Beverage filling
Stanceu, J. machine
C04/66 Arjo, Inc. 02-00581 6307.90.99 9402.90.00 Agreed statement of Chicago
11/22/04 % Free of duty facts Various polyester fabric
Tsoucalas, J. patient lifting slings
Cco4/67 Planar America, Inc. 01-00235 9013.80.90 8531.20.00 Agreed statement of Louisville
11/23/04 6.3%, 5.4% or 4.5% 1.4%, 1% or facts Liquid crystal display
Barzilay, J. Free of duty (LCD) devices

9013.80.90
6.3%, 5.4% or 4.5%
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