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OPINION

RIDGWAY, Judge:

This action contests the final affirmative antidumping determina-
tion of the U.S. Department of Commerce, imposing substantial du-
ties on certain stainless steel butt-weld pipe fittings (“fittings”) pro-
duced in the Philippines and exported to the United States by
companies including plaintiff Tung Fong Industrial Company, Inc.
(“Tung Fong”), a small, family-owned manufacturer of such fittings.
See Notice of Final Determination of Sales at Less Than Fair Value:
Stainless Steel Butt-Weld Pipe Fittings From the Philippines, 65 Fed.
Reg. 81,823 (Dec. 27, 2000) (“Final Determination”), adopting the Is-
sues and Decision Memo (Dec. 27, 2000), Pub. Doc. 141 (“Decision
Memao”).

Jurisdiction is predicated on 28 U.S.C. § 1581(c) (1994)." In a mat-
ter such as this, the Commerce Department’s findings, conclusions

1Except as otherwise expressly noted, statutory citations in this opinion are to the 1994
version of the U.S. Code. However, the pertinent text of the cited provisions remained the
same at all times relevant herein.

41



42 CUSTOMS BULLETIN AND DECISIONS, VOL. 38, NO. 18, APRIL 28, 2004

and determinations must be sustained unless they are “unsupported
by substantial evidence on the record, or otherwise not in accordance
with law.” 19 U.S.C. § 1516a(b)(1)(B) (1994).

Pending before the Court is Plaintiff's Motion for Judgment on the
Agency Record, in which Tung Fong urges the revocation of the anti-
dumping duty order associated with the determination at issue here,
because the petition that ultimately led to that determination falsely
alleged that Tung Fong had “home market” sales of the relevant
merchandise. See Plaintiff’'s Memorandum of Law in Support of Mo-
tion for Judgment on the Agency Record (“Pl.’s Brief”) at 1-4; Plain-
tiff's Reply to [the Department of Commerce’s] Opposition Memoran-
dum (“Pl.’s Reply Brief”) at 2-3.

In the alternative, Tung Fong challenges both the Commerce De-
partment’s decision to resort to the use of “adverse facts available” in
calculating the company’s dumping margin, and the particular ad-
verse facts selected by the agency for use in those calculations. See
Pl.'s Brief at 4-6; Pl.'s Reply Brief at 4-8. And, finally, Tung Fong
disputes the Commerce Department’s “all others” rate, charging that
it impermissibly includes dumping margins based on “adverse facts
available.” See Pl.’s Brief at 6—7; Pl.’'s Reply Brief at 8.

Plaintiff's motion is opposed by defendant, the United States (“the
Government”), which maintains that the determination at issue
should be sustained in all respects. See Defendant’'s Memorandum in
Opposition to Plaintiff’s Motion for Judgment Upon the Agency
Record (“Def.'s Brief”) at 1, 12-13, 35.

Plaintiff’'s motion is granted in part. For the reasons discussed be-
low, this action is remanded to the Department of Commerce to en-
able it to reconsider the adequacy of the underlying antidumping
duty petition, and the consequences of the falsity of the petition’s al-
legations of home market sales by Tung Fong; to allow the Depart-
ment to reconsider its decision to resort to adverse facts available in
calculating Tung Fong's antidumping duty margin (and, if appropri-
ate, to reevaluate the particular adverse facts selected); and to ac-
cord the agency the opportunity to fully articulate the reasoning un-
derlying its findings, conclusions and determinations.

I. Background

A. The Legal Framework

Dumping occurs when goods are imported into the U.S. and sold at
a price lower than their “normal value.” 19 U.S.C. 88 1673, 1677(34).
Normal value is calculated using either the exporting market price
(i.e., the price in the "home market” where the goods are produced),
or an appropriate third country market price, or the cost of produc-
tion of the goods. 19 U.S.C. § 1677b. The difference between the nor-
mal value of the goods and the U.S. price is the “dumping margin.”
19 U.S.C. § 1677(35). When goods imported into the U.S. are deter-
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mined to have been dumped, antidumping duties equal to the dump-
ing margin may be imposed against the goods. 19 U.S.C.
§ 1673(2)(B).

When normal value is based on sales of goods that are physically
similar — but not identical — to the goods sold in the U.S., adjust-
ments may be made to normal value to account for the differences in
the goods' costs of production. 19 U.S.C. 8§ 1677(16) (B)—(C),
1677b(6)(C)(ii); 19 C.F.R. § 351.411. Those difference in merchandise
(“difmer™) adjustments are calculated based on the differences in the
costs of materials, labor, and variable factory overhead attributable
to the physical differences in the goods. Antidumping Manual, Chap.
8 at 49-50 (Dept. of Comm., Jan. 22, 1998) (“AD Manual”).

A U.S. industry claiming injury due to dumping may petition the
Department of Commerce for an antidumping investigation into the
alleged dumping. 19 U.S.C. § 1673a(b). The petition must allege
both dumping and injury to the industry as a result of that dumping,
and must also include “information reasonably available to the peti-
tioner” supporting those allegations. 19 U.S.C. 88 1673, 1673a(b)(1).
In addition, to the extent that it is reasonably available, the petition
must include factual information (i.e., documentary evidence) rel-
evant to, for example, the calculation of the normal value of the al-
legedly dumped goods. 19 C.F.R. § 351.202(b)(7)(i)(B).

When an antidumping petition is filed with the Commerce Depart-
ment, the agency must verify that the petition includes the requisite
allegations of dumping and injury. 19 U.S.C. § 1673a(c). Further, on
the basis of sources readily available to it, the agency must confirm
“the accuracy and adequacy of the evidence provided in the petition.”
19 U.S.C. § 1673a(c)(1)(A)(i); 19 C.F.R. § 351.203(B)(1). If the Com-
merce Department determines that the petition fulfills all statutory
and regulatory requirements, an antidumping investigation is initi-
ated. 19 U.S.C. §8§ 1673a(b)(1), 1673a(c)(1)(A)(i).

Generally, all known exporters and producers of the goods at issue
are investigated individually, and are therefore assigned individual
dumping margins, unless it would be impracticable to do so. 19
U.S.C. 8§ U.S.C. 1677f-1(c); 19 C.F.R. § 351.204(c)(1). Where it
would be impracticable for the Commerce Department to individu-
ally investigate all known exporters and producers, a subset of the
exporters and producers may be selected for individual investiga-
tion. 19 U.S.C. § 1677f-1(c)(2); 19 C.F.R. 8 351.204(c)(2). Exporters
and producers that are not individually investigated are assigned an
estimated “all others” rate. AD Manual, Chap. 6 at 10. The “all oth-
ers” rate is a dumping margin equal to the weighted average of the
dumping margins established for the exporters and producers that
are individually investigated (with certain exceptions not relevant
here). 19 U.S.C. 8§ 1673d(c)(5)(A).

Exporters and producers that are selected to be investigated indi-
vidually are considered “mandatory respondents.” AD Manual, Chap.
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4 at 14-15. Exporters and producers that are not selected as manda-
tory respondents may request to be designated “voluntary respon-
dents.” AD Manual, Chap. 4 at 14-15. Unless it would be “unduly
burdensome” for the Commerce Department, exporters and produc-
ers that request treatment as voluntary respondents are investi-
gated individually. 19 U.S.C. § 1677m(a); 19 C.F.R. § 351.204(d)(2).
However, voluntary respondents must submit the same information
required from mandatory respondents, on the same timetable. 19
U.S.C. § 1677m(a); 19 C.F.R. 8 351.204(d)(2).

An antidumping questionnaire is issued to all mandatory respon-
dents, as well as to those exporters and producers requesting treat-
ment as voluntary respondents. AD Manual, Chap. 4 at 14-15. Gen-
erally, the antidumping questionnaire consists of five sections,
numbered A through E, plus several appendixes. AD Manual, Chap.
4 at 2-8. Section A requires respondents to submit general informa-
tion about their corporate structure and business practices, as well
as information concerning the allegedly dumped goods. AD Manual,
Chap. 4 at 2. Section B requires respondents to list sales transac-
tions of the goods in the appropriate foreign market (either the ex-
porting “home country” market or the third country market), in or-
der to determine the normal value of the goods. AD Manual, Chap. 4
at 3. Section C requires respondents to list U.S. sales transactions,
for use in determining the U.S. price against which normal value is
compared. AD Manual, Chap. 4 at 6. Section D, which is not required
in all investigations, solicits information on the costs of producing
the goods under investigation. AD Manual, Chap. 6 at 6-7. Section
E, also not required in every investigation, seeks information about
value added in the U.S. to the goods, prior to delivery to unaffiliated
U.S. customers. AD Manual, Chap. 4 at 7.

The antidumping questionnaire is designed to elicit all informa-
tion necessary to determine whether a respondent is dumping and, if
so, to calculate the dumping margin. AD Manual, Chap. 6 at 11.
However, where the Commerce Department is unable to obtain all of
the necessary information from a respondent, the agency may use
“facts available” as a substitute. 19 U.S.C. § 1677e(a); 19 C.F.R.
8 351.308. Thus, for example, the Commerce Department may use
facts available where a respondent withholds information or fails to
provide it on time or in the form requested, or where the information
provided by the respondent cannot be verified. 19 U.S.C.
8 1677e(a)(2); 19 C.F.R. § 351.308(a). The agency may use as “facts
available” any acceptable information it can find to substitute for the
missing information. AD Manual, Chap. 6 at 11.

Moreover, where a respondent affirmatively “fail[s] to cooperate by
not acting to the best of its ability” in responding to the agency’s re-
quests for information, the Commerce Department may resort to
“adverse facts available,” by applying an inference that is adverse to
that respondent in selecting among the “facts available.” 19 U.S.C.
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8 1677e(b); 19 C.F.R. § 351.308(a). See also AD Manual, Chap. 6 at
14-16. Where it is warranted, the Commerce Department may use
“facts available” or “adverse facts available” as a substitute for all or
part of the information required to calculate a respondent’s dumping
margin. See 19 U.S.C. § 1677e; 19 C.F.R. § 351.308.

B. The Facts of This Case

The antidumping investigation here at issue was initiated based
on a petition filed with the Commerce Department and the Interna-
tional Trade Commission by a group of fitting manufacturers in the
United States (“Domestic Manufacturers”). See Initiation of Anti-
dumping Duty Investigation: Stainless Steel Butt-Weld Pipe Fittings
from Germany, Italy, Malaysia and the Philippines, 65 Fed. Reg.
4595 (Jan. 31, 2000). The petition alleged, in relevant part, that two
Philippine producers — Enlin Steel Corporation (“Enlin”) and Tung
Fong — were selling fittings under 14 inches in diameter? in the
U.S. at less than their home market prices. Pub. Doc. 1 at 7.3 The
petition further indicated that Tung Fong and Enlin account for 100
percent of exports of the subject fittings from the Philippines to the
United States. Pub. Doc. 1 at 34-35.

1. The Domestic Manufacturers’Antidumping Petition

The allegations in the Domestic Manufacturers’ petition were
based largely on a confidential market research report commissioned
by, and funded by, the Domestic Manufacturers. The report pur-
ported to provide “prices for actual recent sales by [Tung Fong and
Enlin] to unaffiliated end users in the Philippines.” Pub. Doc. 1 at
34. Relying on the asserted “home market” price data in that report,
and comparing it to data on U.S. sales by Enlin and Tung Fong, the
Domestic Manufacturers estimated dumping margins ranging from
26.1% to 68.5%. Pub. Doc. 1 at 37.

2Stainless steel butt-weld pipe fittings are manufactured in a variety of shapes includ-
ing elbows, tees, reducers, stub-ends and caps. They are widely used in piping systems in,
for example, chemical plants, refineries, pharmaceutical plants, food processing facilities
and waste treatment facilities. See Antidumping Duty Petition: Certain Stainless Steel Butt-
Weld Pipe Fittings From Germany, Italy, Malaysia and the Philippines (Dec. 29, 1999), Pub.
Doc. 1 at 11, 37.

3The administrative record in this case consists of two sections, designated “Public” and
“Business Proprietary,” respectively. The “Public” section consists of copies of all documents
in the record of this action, with all confidential information redacted. The “Business Pro-
prietary” section consists of complete, unredacted copies of only those documents that in-
clude confidential information.
Citations to documents in the “Public” section of the administrative record are noted
as "Pub. Doc. ___.” Citations to documents in the “Business Proprietary” section are
noted as “Non-Pub. Doc. ." All page numbers refer to the original, internal pagi-
nation of the documents.
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Upon receipt of the Domestic Manufacturers’ petition, the Com-
merce Department reviewed it — as required by statute — to evalu-
ate, inter alia, the accuracy and adequacy of the evidence provided
by the Domestic Manufacturers. 19 U.S.C. § 1673a(c)(1)(A)(i). In a
January 12, 2000 teleconference conducted as part of its review pro-
cess, the Domestic Manufacturers’ market researcher represented to
Commerce Department personnel that he had obtained “home mar-
ket” sales information from specified highly reliable sources. Non-
Pub. Doc. 7.

Based on the petition and on the assurances provided in its tele-
conference with the Domestic Manufacturers’ market researcher, the
Commerce Department concluded that the evidence provided by the
Domestic Manufacturers was “sufficient to justify the initiation of
[an] antidumping investigation[ ].” Pub. Doc. 13 at 13-14. However,
as the Commerce Department would soon learn, neither Enlin nor
Tung Fong actually had home market sales. The allegations of the
Domestic Manufacturers and their market researcher were false.
And the Domestic Manufacturers’ petition alleged no grounds other
than “home market” sales to justify an antidumping investigation.

2. The Commerce Department’s Antidumping Questionnaires

As soon as the antidumping investigation was initiated, the Com-
merce Department sent Enlin and Tung Fong section A of its anti-
dumping duty questionnaire, seeking information regarding the
companies’ corporate structure and accounting practices, and gen-
eral information regarding sales of the goods under investigation.
Pub. Docs. 17, 18. The agency required Enlin and Tung Fong to sub-
mit their responses to Question 1 — regarding sales in the U.S., the
home market, and third country markets — by February 7, 2000,
with the remainder of section A due one week later.

Enlin and Tung Fong returned timely responses to Question 1,
each attesting — under oath — that it had no home market sales of
the merchandise at issue. Pub. Docs. 25, 26. Explaining that it is a
“very small company, with limited resources and staff, [who were]
basically answering [the] questions themselves,” Tung Fong sought
— and was granted — a two-week extension of time to file its re-
sponses to the remainder of section A of the questionnaire. Pub. Doc.
29 at 2; Pub. Doc. 31. Indeed, Tung Fong emphasized that it was “by
far” the smallest of all the respondents — not only in the Philip-
pines, but in the three other countries under investigation as well.*
Id. Enlin sought and was granted the same extension of time to file

4 Although only Enlin and Tung Fong manufacture in the Philippines, the Commerce De-
partment was investigating 16 other fittings manufacturers in Germany, Italy, and Malay-
sia. See Stainless Steel Butt-Weld Pipe Fittings From Germany, Italy, Malaysia and the
Philippines, 65 Fed. Reg. at 4597.
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the remainder of its response to section A of the questionnaire. Pub.
Docs. 30, 32.

As Tung Fong explained to the Commerce Department, the com-
pany “has no authority to sell fittings in the home market — i.e., [it]
is prohibited from doing so,” because of its status as an export pro-
ducer operating within a Philippine economic zone. Pub. Doc. 53 at
32. That status permits the company to purchase raw materials
duty-free, provided that its products are manufactured for export
only. Pub. Doc. 124 at 5.

Enlin and Tung Fong submitted their responses to the remainder
of section A of the questionnaire on February 22, 2000. Pub. Docs.
36, 38. Tung Fong responded in detail to each question posed by the
Commerce Department, consistently reiterating — where appropri-
ate — the fact of its lack of “home market” sales. Pub. Doc. 38 at 5.

Less than a week later, over the objections of Tung Fong, the Com-
merce Department selected Enlin as the sole mandatory respondent
for the Philippine investigation. The Commerce Department as-
serted that, given its limited resources, it “would be able to investi-
gate only one such company.” The agency chose Enlin as the manda-
tory respondent “because it was the respondent with the greatest
export volume.” See Notice of Preliminary Determination of Sales at
Less than Fair Value: Stainless Steel Butt-Weld Pipe Fittings From
the Philippines, 65 Fed. Reg. 47,393, 47,394 (Aug. 2, 2000) (“Prelimi-
nary Determination”) (further asserting that, given the “complexities
expected to arise” in the investigation, it “was not practicable . . . to
examine all known producers/exporters of the subject merchandise”).
Tung Fong protested that it “wishe[d] to fully participate in [the] in-
vestigation, answering [Commerce’s] questionnaires. . ..” Pub. Doc.
41.

On March 9, 2000, the Commerce Department issued to Enlin ad-
ditional sections of the agency’s antidumping duty questionnaire.
Pub. Doc. 43. After seeking and being granted an extension of time,
Enlin responded on May 1, 2000. Although the Commerce Depart-
ment had denied it consideration as a mandatory respondent, Tung
Fong also responded to sections B and C of the questionnaire on the
same schedule, “pursuant to [the Commerce Department’s] Respon-
dent Selection Memorandum as to voluntary respondents, in the
hope that [the agency] [would] be able to consider it[s] [response].”
Pub. Doc. 51.

The Commerce Department did not respond to Tung Fong’'s sub-
missions and, instead, continued to focus its investigation solely on
Enlin. In early June 2000, the agency began investigating Enlin’s

5The Commerce Department’s Preliminary Determination refers to the agency’s “Re-
spondent Selection Memorandum,” dated March 1, 2000. Preliminary Determination, 65
Fed. Reg. at 47,394. That document appears to be missing from the administrative record
filed with the Court.



48 CUSTOMS BULLETIN AND DECISIONS, VOL. 38, NO. 18, APRIL 28, 2004

costs of production, to account for differences between the company’s
merchandise sold in the U.S. and its third country sales. The Com-
merce Department therefore requested that Enlin respond to section
D of the agency’s questionnaire. See Preliminary Determination, 65
Fed. Reg. at 47,394. On June 22, when its section D questionnaire
responses were already nearly a week overdue, Enlin informed the
Commerce Department that it would not respond to any further
agency requests for information. Pub. Doc. 74.

Only then did the Commerce Department decide to investigate
Tung Fong as a voluntary respondent. Tung Fong responded to sec-
tion D of the agency’s questionnaire, which required the company to
supply extensive data on its production costs. Non-Pub. Doc. 68.
Tung Fong’s responses to section D — filed on July 5, 2000 — ex-
plained that the company did not have an established “formal cost
accounting system” to allocate costs between its many different prod-
ucts. Id. at 10. Thus, for purposes of responding to the section D
questionnaire, Tung Fong was required to develop — for the first
time — a methodology to allocate its raw material, labor, and over-
head costs for each type of fitting subject to the investigation.

In an attempt to allocate its costs of production, Tung Fong first
“group[ed] its total production into thirteen categories of fitting sub-
groups,” based on its analysis of which products pass through which
production processes. Non-Pub. Doc. 68 at 16. Tung Fong then allo-
cated raw material and labor costs among the 13 individual catego-
ries on the basis of the weight of the fittings, reasoning that material
and labor costs increase as the weight of the fittings increase. Id. at
17; Pub. Doc. 105 at 47 However, in contrast to the weight-based
methodology it used to allocate material and labor costs, Tung Fong
treated the depreciation of factory machinery differently, indicating
that it was “allocat[ing] depreciation per category based on the share
of machine time used by each production stage.” Non-Pub. Doc. 68 at
17 (emphasis added). Significantly, this usage of the phrase “ma-
chine time” proved to be the source of much confusion on the part of
the Commerce Department, which was not fully resolved until the
agency conducted its verification some months later.

In mid-July 2000, the Commerce Department sent Tung Fong a
supplemental questionnaire, following up on the company’s earlier
responses to sections A through D (some of which had been submit-
ted to the agency as early as February 2000). Pub. Doc. 86. Among
other things, the agency's 21-page supplemental questionnaire
probed the allocation of costs using product weight versus machine
times. Specifically, the Commerce Department asked Tung Fong to
“explain why machine times cannot be used to allocate costs to each
product rather than weight; provide a schedule that identifies the
machine times used to allocate costs to each product group; explain
how these machine times are determined and provide a sample copy
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of the source document used to determine these times; and, clarify
how the machine times have been used to allocate costs in the re-
sponse.” Pub. Doc. 86 at 18-19.

In the meantime, the Commerce Department’s affirmative Pre-
liminary Determination issued on August 2, 2000. Because the
agency had not begun to investigate Tung Fong’s costs of production
until late in the process, it was unable to make a preliminary calcu-
lation of a company-specific dumping margin. Instead, the agency
assigned Tung Fong the non-adverse “all others” rate — consisting of
the simple average of the margins proposed in the petition (34.67%).
Preliminary Determination, 65 Fed. Reg. at 47,395-96.

Some of Tung Fong’s responses to the Commerce Department’s
supplemental questionnaire were filed within the amount of time
initially specified by the agency. Tung Fong sought, and was granted,
additional time to respond to other supplemental questions, includ-
ing the questions concerning its cost allocation methodology. Pub.
Docs. 93, 94. On that point, Tung Fong's supplemental questionnaire
responses explained that the company did not have “machine times”
for the huge number of fittings that it produces, and that it simply
was not feasible to generate such machine times within the time con-
straints of the agency’s investigation:

Tung Fong is a very small company and does not maintain ma-
chine times on all items it produces. To maintain machine
times for over [700] different types of fittings alone . . .is ... an
impossible task for Tung Fong. There is also a certain level of
difficulty in maintaining machine times as Tung Fong employ-
ees often perform above par when their performances are being
monitored. . . . Tung Fong does not have the resources to spe-
cially conduct a measurement of machine time in order to pro-
vide a machine timetable for this response as this would entail
the special manufacture of [more than 700] different types of
fittings.

Pub. Doc. 109 at 4.

Notwithstanding Tung Fong's explanation of the impracticability
of determining “machine times” for its wide range of products, the
Commerce Department sent the company a second supplemental
section D questionnaire dated September 1, 2000, directing Tung
Fong to report its costs of production using a “machine time” based
method of allocation. See Pub. Doc. 113. Tung Fong's response to that
second supplemental questionnaire clarified that, in fact, “machine
times were not used to allocate costs” — even for the depreciation of
machinery. Pub. Doc. 117 at 6 (emphasis added). The reference to
“machine times” in the company’s initial section D questionnaire re-
sponses was actually shorthand for “machine time factors” derived
from depreciation expenses. Pub. Doc. 24 at 21. Indeed, Tung Fong
explained that — although it had experimented with machine times
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— it ultimately rejected their use, because it discovered that they led
to grossly disproportionate allocations of costs (actually erring in
Tung Fong's favor, by allocating too few costs to the fittings under in-
vestigation, thus giving Tung Fong an “unfair advantage”). Pub. Doc.
117 at 6-7.

3. The Agency’s Verification Process

From September 25 through September 29, 2000, Commerce De-
partment personnel conducted a verification of Tung Fong's cost of
production and constructed value data, visiting the company'’s facil-
ity in the Philippines. In the course of the verification process,
agency personnel confirmed that Tung Fong had no pre-existing cost
accounting system that could be used to allocate costs among its
many products, and thus had been forced to develop such a system
for the investigation. \erification Report, Pub. Doc. 124 at 8. Com-
merce Department personnel further confirmed that Tung Fong “had
experimented with various allocation methods . . . not all of [which]
were used.” Id. at 20.

In particular, the Commerce Department personnel conducting the
verification noted that Tung Fong had initially attempted to allocate
certain depreciation expenses by using so-called “machine time fac-
tors.” But the agency personnel quickly discovered that they had
misunderstood the nature of those “machine time factors.” The “ma-
chine time factors” that Tung Fong had tried to use were not, in real-
ity, actual “machine times” as the agency generally understands the
term. Indeed, the agency personnel conducting the verification con-
firmed that Tung Fong in fact “does not track machine times.” Id. at
20-21. The “machine time factors” that the company had initially
sought to use to allocate depreciation expense thus were not “ma-
chine times” at all but, rather, reflected “each production process’
proportional share of total depreciation expense of the specific ma-
chines used in the process.” Id. In any event, as agency personnel re-
ported, Tung Fong had ultimately rejected the use of “machine time
factors” as inaccurate — that is, they “incorrectly distributed too
much depreciation to product groups made up of low-volume light-
weight fittings,” because higher volume (higher weight) products
typically cost more to produce. Id. at 20-21.

Significantly, the Commerce Department’s verification personnel
did not dispute Tung Fong’s assessment that there were inherent in-
accuracies in the use of “machine time factors,” as the agency person-
nel now understood them. Indeed, the agency’s verification person-
nel expressly conceded that — while the company’s experimentation
with “machine time factors” evidenced its realization “that each
[item under investigation] should not be assigned the same per-unit
depreciation cost” — the “machine time factors” methodology in par-
ticular “may or may not have calculated reasonable costs.” Id. (em-
phasis added).
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The Commerce Department’s verification personnel also reviewed
Tung Fong’s attempt to allocate per-unit direct labor costs for certain
“time-driven” production processes by using “machine time esti-
mates.” The agency personnel found that, since Tung Fong does not
track actual “machine times,” the company had asked employees as-
signed to the specified processes “to estimate how much time they
spend on each fitting.” 1d. (emphasis added). However, as agency
personnel reported, that cost allocation method was eventually re-
jected because, inter alia, it was unrealistic — that is, “the time esti-
mates provided by the employees would produce [a] production vol-
ume that exceeded the actual capabilities of the machines.” 1d.°

Significantly, the Commerce Department verification personnel
did not dispute Tung Fong’s conclusion that its employees’ “time esti-
mates” were inaccurate. Thus, when the agency personnel “com-
pared the [discredited time estimates for select products] to those
[times] reported in the cost file [which had been generated using
Tung Fong’s weight-based method of allocating costs],” it should
have been no surprise to anyone “that the results generated by Tung
Fong's weight and time-based methods did not mirror each other” —
precisely because the “time-based method[ ]" to which the agency re-
ferred was based on the “time estimates” that had already been dis-
avowed. Id. at 21.

But, instead, the Commerce Department verification personnel in-
explicably seized on the discrepancy as an indictment of Tung Fong'’s
weight-based methodology, emphasizing that the company had ear-
lier advised the Department “that the [company’s] weight-based
method should provide similar results as a time-based approach.”
Verification Report, Pub. Doc. 124 at 21. The agency personnel ap-
parently misunderstood the point that Tung Fong had sought to
make — that, since heavier fittings generally take longer to process,
the relative weights of various fittings should be a rough proxy for
time in allocating costs among the company’s products. In other
words, Tung Fong's point was that its “weight-based method should
provide similar results as [an accurate] time-based approach” — not
just any time-based approach (and certainly not an approach based
on employees’ “time estimates,” which the company had first ex-
plored and then rejected as inaccurate).

The Commerce Department verification personnel offered no justi-
fication or other explanation for their reliance on already discredited
“machine time estimate” data as a basis for attempting to discredit
other data. Nor did they offer any explanation as to why — even if
the machine time estimate data had not been discredited — a dis-

6 As the Commerce Department personnel noted, there would be at least one additional
problem with a cost allocation methodology relying on “time estimates” — its “fail[ure] to
account for the production of non-subject merchandise and caps.” Id.
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crepancy between those data and Tung Fong's “weight-based” data
would necessarily mean that the machine time estimate data were
more reliable.

4. The Commerce Department’s Final Determination

The Commerce Department’s affirmative Final Determination as-
signed Tung Fong a dumping margin of 33.81 % — the highest mar-
gin calculated for any company in all the countries investigated, and
the same margin assigned to Enlin Steel and to “All Others.” See Fi-
nal Determination, 65 Fed. Reg. at 81,825; Antidumping Duty Or-
ders: Stainless Steel Butt-Weld Pipe Fittings From Italy, Malaysia,
and the Philippines, 66 Fed. Reg. 11,257, 11,258 (Feb. 23, 2001), Pub.
Doc. 153.

In calculating Tung Fong's dumping margin, the Commerce De-
partment used the company’s sales data where fittings sold in the
U.S. had identical matches in the third country. However, the De-
partment rejected the weight-based data proffered by Tung Fong for
the agency’s use in making “differences in merchandise” — “difmer”
— adjustments where there were no such identical matches. Deem-
ing Tung Fong’s weight-based data inaccurate, and asserting that
the “time-based allocation method” that the company had abandoned
“provided per-unit costs at a greater level of detail than the [compa-
ny’'s] reported [weight-based] method because it relied on each mod-
el's unique process and production time,” the Commerce Department
concluded that Tung Fong had withheld relevant information re-
quested by the agency. Accordingly, the Department resorted to
“facts available” for all non-identical price-to-price comparisons. De-
cision Memo at 7, Pub. Doc. 141 at 7.

Indeed, the Commerce Department not only resorted to “facts
available,” it used “adverse facts available” against Tung Fong. Spe-
cifically, the agency concluded that — because Tung Fong did not al-
locate costs using a “time-based allocation method” — the company
“failed to cooperate [in the investigation] by not acting to the best of
its ability.” 1d. at 8. The agency further asserted that the company
“fail[ed] to perform due diligence on its assertions,” reasoning that
“[h]Jad Tung Fong performed a simple comparison of its submitted
costs developed using time-based [cost allocations], it would have
found that the two methods do not calculate similar results, as
[agency personnel] found at verification.” Id. The Commerce Depart-
ment maintained that Tung Fong had the information necessary to
generate the type of time-based cost allocation data requested by the
agency, and that the verification personnel had demonstrated that
the calculations could be performed with the information supplied by
the company. 1d. at 8.

In addition, the Commerce Department found that Tung Fong
“hindered the proceeding by providing untimely responses,” noting
that the agency granted the company “several extensions on its al-
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ready extended deadlines for responding to questionnaires.” The
agency concluded that Tung Fong should “easily have been able to
calculate the necessary [time-based cost] allocations within the ex-
tended time allotted.” Id.

Based on its determination that Tung Fong had “failed to cooper-
ate by not acting to the best of its ability” to comply with the agency’s
requests for information, the Commerce Department applied an ad-
verse inference in selecting the “facts available” used to calculate
Tung Fong's dumping margin. Thus, for all non-identical price-to-
price comparisons, the agency used the highest margin found for any
U.S. sale whose margin was calculated from an identically matched
price-to-price comparison. Id.

Tung Fong filed a timely appeal, and this litigation ensued.

I1. Analysis

A. The Sufficiency of the Domestic Manufacturers’ Petition

As a threshold matter, Tung Fong attacks the adequacy of the Do-
mestic Manufacturers’ antidumping petition, asserting that it was
insufficient to justify the initiation of the investigation at issue here.
Pl.’s Brief at 1. In particular, Tung Fong argues that an antidumping
petition must include evidence of dumping, and that the Domestic
Manufacturers’ petition failed to meet that burden because it was
based on the false premise that Tung Fong had home market sales.
Id. at 1-4.

In support of its argument, Tung Fong points to the statute, which
provides, in relevant part, that “[a]n antidumping proceeding shall
be initiated whenever an interested party . .. files a petition with
[the Commerce Department] which alleges the elements neces-
sary ... and which is accompanied by information reasonably avail-
able to the petitioner supporting those allegations.” Pl.’s Brief at 1-2
(quoting 19 U.S.C. § 1673a (b)(1) ). Tung Fong notes that Commerce
Department regulations require that the agency “determine that the
petition satisfies the relevant statutory requirements before initiat-
ing an antidumping . . . investigation.” 19 C.F.R. 8§ 351.203(a); Pl.’s
Brief at 2. Tung Fong further emphasizes that the regulations re-
quire that an antidumping petition include:

[a]ll factual information (particularly documentary evidence)
relevant to the calculation of . . . the normal value of the foreign
like product (if unable to furnish information on foreign sales or
costs, provide information on production costs in the United
States, adjusted to reflect production costs in the country of
production of the subject merchandise).

Pl.'s Brief at 2; 19 C.F.R. § 351.202(b)(7)(i)(B) (emphasis added)
Tung Fong bolsters its argument with references to the United
States’ international obligations, which require that antidumping
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petitions contain “evidence of . .. dumping,” and which specify that
“[s]imple assertion, unsubstantiated by relevant evidence, cannot be
considered sufficient . .. ” to warrant the initiation of an investiga-
tion. Pl.’s Brief at 2 (emphasis added) (citing Agreement on Imple-
mentation of Article VI of the GATT 1994, Part 1, Articles 5.2 and
5.3).

The United States’ international obligations are reflected in the
history of the Commerce Department’s regulations implementing the
Uruguay Round Agreements Act, which had as its purpose bringing
this country into conformity with its WTO obligations. There, the
Commerce Department expressly rejected the notion that “the mere
provision of any documentation [by a domestic industry] is . . . neces-
sarily sufficient” (emphasis in the original), and emphasized the
agency'’s “statutory obligation to examine the accuracy and adequacy
of the evidence provided in [a] petition” to determine whether initia-
tion of an investigation is warranted. Final Rule: Antidumping Du-
ties; Countervailing Duties, 62 Fed. Reg. 27,296, 27,307 (May 19,
1997) (emphasis added).

In an effort to minimize its “statutory obligation to examine the
accuracy and adequacy of the evidence” set forth in a petition, the
Government asserts that the Commerce Department may decline to
initiate an investigation only where the investigation would be
“clearly frivolous” or where the petitioner has failed to provide infor-
mation reasonably available to it. See Def.’s Brief at 14-15. The Gov-
ernment further asserts that, once an investigation is launched, the
process marches inexorably on — absent an intervening negative de-
termination by either the Commerce Department or the Interna-
tional Trade Commission — until a final affirmative determination
is made and an antidumping duty order is issued. Def.’s Brief at 15—
16.

It is true that Commerce Department personnel in this case tele-
phoned the Domestic Manufacturers’ market research firm on Janu-
ary 12, 2000 to verify, inter alia, the statements concerning Tung
Fong's alleged home market sales. Pub. Doc. 12. But the fact re-
mains — undisputed by the Government — that, contrary to the Do-
mestic Manufacturers’ claims and without regard to any assurances
given by the Domestic Manufacturers’ market research firm in the
course of the January 12, 2000 telephone call, Tung Fong had no
home market sales. And, by February 7, 2000 at the latest, Tung
Fong had put the Commerce Department squarely on notice of that
fact. Pub. Doc. 26.

The Government relies heavily on a pair of cases to argue, in es-
sence, that after-acquired information concerning inaccuracies in a
petition does not require the Commerce Department to rescind the
initiation of an investigation. See Def.'s Brief at 20-21 (citing
Luciano Pisoni Fabbrica Accessori Instrument Musicali and Enzo
Pizzi, Inc. v. United States, 10 CIT 424, 427-28, 640 F. Supp. 255,
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258 (1986) (finding that the “statutory scheme offers no basis for
[the] position that Commerce is required to rescind a notice of initia-
tion of an investigation upon discovering inaccuracies in a petition.”)
and United States v. Roses Inc., 1 Fed. Cir. 39, 706 F. 2d 1563, 1566
(1983) (“[W]hen there is a petition sufficient on its face, and as
checked against other ‘facts within the public domain,’ even if the in-
vestigation would appear unwarranted to one who knew all the
facts, surely the investigation must still be commenced.”)). But those
cases are simply inapposite here, for at least three reasons.

First, the “inaccurate” information supplied in the instant petition
did not concern some minor, peripheral, collateral or ancillary point.
Rather, that information was the very linchpin of the investigation.
Because their petition alleged no other basis for an investigation, the
truth of the Domestic Manufacturers’ claims of Tung Fong's home
market sales was absolutely indispensable to the adequacy of the pe-
tition. Moreover, the source of the Domestic Manufacturers’ claims of
home market sales by Tung Fong was not some external, third party
source, but — rather — research expressly commissioned, and paid
for, by the Domestic Manufacturers themselves. Thus, they cannot
be heard to disclaim responsibility for its reliability. Finally, it el-
evates form over substance to characterize as merely “inaccurate”
the false information at issue here. The spectre of fraud hangs heavy
in the air. At a bare minimum, the record suggests that someone
very close to the Domestic Manufacturers was making damaging al-
legations with full knowledge of their consequences and a reckless
disregard for their truth.

The Government's reading of the statute and the regulations
would seem to leave the Commerce Department and innocent re-
spondents at the mercy of hypothetical unscrupulous petitioners
willing to fabricate evidence and able to sustain their lie at least
long enough to get an investigation launched. But there can be no
suggestion that Congress intended to license domestic industries to
prevaricate in order to initiate investigations, which could then be
used as “fishing expeditions” in a quest for other, truthful evidence of
dumping.

Although Tung Fong asserts that, under the circumstances here,
“[t]he anti-dumping order resulting from [the] investigation must be
revoked,” the case on which it relies does not support that proposi-
tion. Pl’s Brief at 4 (citing Mitsui v. United States, 18 CIT 185
(1994)). As discussed below, this action must be remanded to the
Commerce Department for other reasons. On remand, both at the
administrative level and then before the Court, the parties will have
ample opportunity to grapple with the consequences of the false-
hoods tainting the petition underlying this matter.
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B. The Agency’'s Use of “Adverse Facts Available”

Tung Fong also asserts that — assuming, arguendo, that the in-
vestigation here was proper — the Commerce Department’s use of
“adverse facts available” in calculating the company’s dumping mar-
gin was not in accordance with law. Specifically, Tung Fong disputes
the Department’s determination that the company “failed to cooper-
ate by not acting to the best of its ability” in responding to the agen-
cy’s requests for information. Pl.’s Brief at 5.7

As summarized in section |.A above, the statute restricts the Com-
merce Department’s use of “facts available” to situations where “nec-
essary information is not available” or where a party withholds in-
formation, fails to provide requested information by the deadline or
in the form and manner requested, significantly impedes the investi-
gation, or where the proffered information cannot be verified. 19
U.S.C. § 1677e(a); 19 C.F.R. § 351.308(a).

As section I.A explains, the statute also restricts the Commerce
Department’s discretion in selecting among the “facts available.”
Thus, the agency may invoke an “adverse inference” in selecting
among facts available only if it makes the further finding that the
party in question has “failed to cooperate by not acting to the best of
its ability to comply with a request for information.” 19 U.S.C.
8 1677e(b); see also Borden, Inc. v. United States, 22 CIT 233, 263—
64, 4 F. Supp. 2d 1221, 1246 (1998) (faulting Commerce Depart-
ment’s failure to adequately consider whether the respondent was
capable of responding to agency’s data requests). Any such finding
must be “reached by ‘reasoned decisionmaking,’ including . .. a rea-
soned explanation supported by a stated connection between the
facts found and the choice made.” Elec. Consumers Res. Council v.
Fed. Energy Reg. Comm., 747 F.2d 1511, 1513 (D.C. Cir. 1984) (citing
Burlington Truck Lines, Inc. v. United States, 371 U.S. 156 (1962)).
Commerce Department actions which are unsupported by reasoned
explanation may be deemed “arbitrary and capricious.” See Steel
Auth. of India, Ltd. v. United States, 25 CIT _, ____n.10, 149 F
Supp. 2d 921, 929 n.10 (2001).

The essence of the Commerce Department’s justification for the
use of “adverse facts available” here is its claim that Tung Fong
withheld information. The Department found that Tung Fong “had
the information necessary to perform a time-based calculation [ ] be-

7Tung Fong asserts, in the alternative, that the Commerce Department’s selection of “a
high aberrant calculated dumping margin as adverse [facts available]” was unwarranted.
Pl.’s Brief at 5. Tung Fong thus challenges both the use of “adverse facts available” and the
particular adverse facts selected by the agency for use in calculating the company’s dump-
ing margin.

However, as explained more fully below, the Commerce Department failed to ad-
equately justify its resort to adverse facts available against Tung Fong. There is,
therefore, no need to reach the company’s alternative claim.
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fore the initiation of the case, and certainly at the time it received
the [antidumping investigation] questionnaire.” Decision Memo at 8,
Pub. Doc. 141 at 8. But the agency’s determination that Tung Fong
could have provided “time-based” cost allocation data (based on “ma-
chine times”) cannot be squared with the record facts.

As discussed in section 1.B above, the Commerce Department was
understandably confused by Tung Fong’s use of the term “machine
times” in its initial section D questionnaire responses. However, as
section 1.B further explains, there was no longer any room for confu-
sion by the time the agency had completed its verification. The Com-
merce Department verification personnel specifically confirmed that
Tung Fong does not track actual “machine times.” The agency per-
sonnel further determined that the “machine time factors” that the
company initially attempted to use to calculate depreciation expense
were not, in fact, machine times. In addition, they determined that
the “machine times” that Tung Fong had considered, then rejected,
as a basis for allocating certain direct labor costs were actually “ma-
chine time estimates”™— estimates that, according to Tung Fong’s
uncontroverted statements of explanation, were unreliable. \erifica-
tion Report at 21, Pub. Doc. 124 at 21.

There is thus no basis in fact — much less the record — for the
finding in the Commerce Department’'s Decision Memo that Tung
Fong had “model specific processing times available” and refused to
“explain why it would not provide this information.” \Verification Re-
port at 7, Pub. Doc. 124 at 7. Certainly the agency verification per-
sonnel knew that the company did not have such “machine times”
available; all the company had were “machine time estimates” — and
even those were not available for all fittings and processes. Even
more importantly, as Tung Fong advised the Commerce Department,
the estimates were proven to be unreliable.

Although its precise position is somewhat unclear, the Govern-
ment appears to suggest that — even if Tung Fong did not have true
“machine times” available for all of its 700-plus fittings at the begin-
ning of the investigation — it had ample time to obtain the data in
the course of the investigation, notwithstanding its “limited number
of employees.” Def.’s Brief at 28. “After all,” the Government con-
cludes, “Commerce’s verifiers were able to allocate costs using the
time method for 13 products without difficulty during the verifica-
tion.” Id. (citation omitted). There are at least two flaws in such a po-
sition.

First, the Commerce Department made no findings on the extent
of Tung Fong's resources (or lack thereof), and pointed to no evidence
to support the Department's conclusory assertion that — notwith-
standing the company'’s limited resources — “had it chosen to do so,
[the company] would easily have been able to calculate the necessary
allocations” within the time allotted. Nothing in the record effec-
tively refutes Tung Fong's claim that:
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Tung Fong, an extremely small family-owned Philippine com-
pany, run by one person, was not able to provide [the Commerce
Department with the] requested cost data within the limited
time available given (a) Tung Fong's lack of a cost accounting
system; and (b) [the fact that] Tung Fong sold over 700 differ-
ent types of fittings, making the development of any allocation
of cost[s] based on observed processing time to produce each
type of fitting difficult.

Pl.'s Brief at 5 (emphasis added).

Nor does the handful of allocation calculations performed by the
Commerce Department’s verification personnel — which the Govern-
ment appears to cite as evidence — prove anything about the feasi-
bility of obtaining true “machine times” for all of Tung Fong’s fit-
tings. As discussed above, the verification personnel used mere
“machine time estimates” — not actual, observed “machine times,”as
the Government seems to suggest. And those “machine time esti-
mates” were data that Tung Fong had on hand; the agency verifica-
tion personnel did nothing to collect the data. Moreover, the esti-
mates were incomplete (i.e., there were estimates for only a limited
number of processes) and, in any event, they had been proven to be
unreliable.

In short, the record is simply devoid of evidence to support either
the Commerce Department’s finding that Tung Fong withheld criti-
cal information that it had in its possession, or the agency'’s finding
that it would have been — as a practical matter — feasible for Tung
Fong to have obtained actual “machine times” to respond to the
agency’s request for time-based cost allocation data during the
course of the investigation.

The Government maintains that the Commerce Department’s re-
sort to “adverse facts available” was also justified because Tung Fong
allegedly “fail[ed] to perform due diligence on its assertions about
the accuracy and reliability” of the weight-based cost allocation data
that the company provided to the Department. Def.’s Brief at 23 (cit-
ing Decision Memo at 7). In an effort to support that charge, the
Government points to the analysis performed by Commerce Depart-
ment verification personnel, which concluded that “the results gen-
erated by Tung Fong’s weight and time-based methods did not mir-
ror each other.” Def.’s Brief at 29 (quoting Verification Report at 21).
The Commerce Department criticizes Tung Fong for not performing
that analysis itself.

However, for all the reasons detailed in section 1.B above, the
Commerce Department's reasoning on this point is fundamentally
flawed. In sum, the discrepancy between the verification personnel’s
cost allocation calculations using the discredited “machine time esti-
mate” data and those using Tung Fong’s weight-based methodology
was to be expected. And Tung Fong can hardly be faulted as lacking
in “due diligence” simply because it failed to perform an illogical
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analysis using data which had been proven to be unreliable, which
would — at most — have established what the company already
knew (and, indeed, had told the Commerce Department).

Moreover, as section I.B explains, the discrepancy identified by the
verification personnel’s analysis does nothing to cast doubt on the re-
liability of Tung Fong's weight-based cost allocation methodology.
Thus, there can be no suggestion that the use of adverse facts avail-
able was warranted because Tung Fong provided Commerce with an
alternate allocation method that was found at verification to be inac-
curate.” Def.’s Brief at 29 (emphasis added). Contrary to the Govern-
ment’s claims, the Commerce Department has pointed to no evidence
to substantiate its accusation that Tung Fong “provid[ed] an inaccu-
rate cost allocation methodology.” Id.

In the alternative, the Government argues that the Commerce De-
partment was entitled to resort to adverse facts available because
Tung Fong assertedly “fail[ed] to provide information [to the agency]
in a timely manner.” Def.’s Brief at 23. According to the Government:

Commerce also found that Tung Fong was uncooperative be-
cause of the frequency with which it responded in an untimely
manner to Commerce request[s] for information. Moreover,
Tung Fong filed untimely responses despite numerous exten-
sions that were granted by Commerce. Finally, there were sev-
eral instances where Tung Fong submitted responses to ques-
tions after the required deadline, in effect granting itself an
extension.

Def.’s Brief at 29 (citing Decision Memo at 7-8).

To be sure, the Commerce Department may resort to “facts avail-
able” where a party fails to make timely submissions. See Seattle
Marine Fishing Supply Co. v. United States, 12 CIT 60, 71, 679 F.
Supp. 1119, 1128 (1988). However, the agency may resort to “adverse
facts available” only where it finds that the party failed to act to the
best of its ability. See, e.g., Nippon Steel Corporation v. United
States, 24 CIT 1158, 1169, 118 F. Supp. 2d 1366, 1377 (2000), vacated
in part on other grounds after remand, 337 F.3d 1373 (Fed. Cir.
2003). The Government points to no evidence here which would sup-
port such a finding.

In seeking extensions of time, Tung Fong explained, for example,
that the questionnaire process was “overwhelming for a small com-
pany the size of Tung Fong,” emphasizing that the “individual an-
swering the questionnaire [was] also running the company.” Pub.
Doc. 98. The burden on Tung Fong was further compounded by the
fact that — as the Commerce Department confirmed — the company
had no pre-existing accounting system allocating costs among the
more than 700 different fittings in its product line. Verification Re-
port, Pub. Doc. 124 at 20.
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As discussed above, the Commerce Department failed to point to
any concrete evidence to substantiate its charge that Tung Fong
could have complied with the agency’s requests for information in a
more timely fashion. Indeed, the record suggests that even the most
well-heeled respondent might have had trouble meeting the tight
deadlines that the Commerce Department imposed on Tung Fong in
this investigation.

As discussed above in section I.B, the Commerce Department did
not treat Tung Fong even as a voluntary respondent until late in the
investigation, after Enlin (the agency’s designated “mandatory re-
spondent”) withdrew from the investigation. Thus, the Commerce
Department did not even begin the supplemental questionnaire pro-
cess vis-a-vis Tung Fong until late July 2000 — several months later
than the other respondents in the other countries subject to the in-
vestigation. Pub. Doc. 139 at 7. Indeed, in opposing Tung Fong’s par-
ticipation as a voluntary respondent in the investigation, the Domes-
tic Manufacturers themselves expressed concern that — even with
an “aggressive timetable” — a full investigation of Tung Fong could
not “reasonably be completed” within the time then remaining on the
statutory clock for the investigation. Pub. Doc. 75 at 29.

As noted elsewhere, the Commerce Department made no findings
on the extent of Tung Fong’s resources (or lack thereof), and pointed
to no evidence to support its conclusory assertion that — notwith-
standing Tung Fong’s limited resources — the company could have
responded to the agency’s requests for information in a more timely
fashion. Accordingly, like the agency’s other proffered justifications
for resort to adverse facts available, this rationale too must fail.

In sum, based on the record compiled in this matter, the Com-
merce Department improperly resorted to adverse facts available —
instead of using the weight-based cost allocation data provided to
the agency by Tung Fong — in calculating the company’s dumping
margin.

C. The Calculation of the “All Others” Rate

Tung Fong's final argument challenges the “all others” dumping
margin for non-investigated Philippine producers, which the Com-
merce Department set at equal to the weighted-average dumping
margin for Tung Fong.? The “all others” rate thus reflects the use of
“adverse facts available.” Final Determination, 65 Fed. Reg. at
81,825. Tung Fong maintains that the Commerce Department may

8 Although Tung Fong's briefs frame its argument on this point in terms of the use of ad-
verse facts available in calculating its dumping margin, the Commerce Department also re-
sorted to adverse facts available in calculating Enlin’s margin. Decision Memo at 11, Pub.
Doc. 141 at 11. The conclusion in section 11.B above thus does not moot Tung Fong’s argu-
ment, since the “all others” rate will reflect the use of adverse facts available even if they
are not used to calculate Tung Fong's rate.
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not include dumping margins based on adverse facts available in the
calculation of the “all others” rate, because — according to the com-
pany — such a use of adverse facts available is prohibited by the an-
tidumping statute and the related Statement of Administrative Ac-
tion, and contravenes the United States’ WTO obligations. Pl.’s Brief
at 8.

The Government, notably, does not defend the propriety of the
Commerce Department’s calculation of the “all others” rate. Rather,
the Government argues that, because Tung Fong was individually
investigated and assigned its own margin rate, the company “has
not been injured in fact and [therefore] lacks constitutional stand-
ing” to raise this argument. Def.’s Brief at 34. The Government rea-
sons, in other words, that because Tung Fong is not subject to the
“all others” rate, it may not challenge it.

Tung Fong counters that it is affected by the “all others” rate, be-
cause — in the future — other Philippine companies intending to ex-
port to the United States conceivably could subcontract the manu-
facture of fittings to Tung Fong. Tung Fong reasons that, since any
such companies would be subject to the “all others” rate, “[t]he ‘all
others’ rate [would] affect[ ]... Tung Fong's ability to enter into
[subcontracting] transactions.” Pl.'s Reply Brief at 8.

Quite apart from the issue of the legality of the calculation of the
“all others” rate in this case, a party granted its own dumping mar-
gin generally lacks standing to challenge the “all others” rate. See
Torrington Co. v. United States, 21 CIT 251, 263, 960 F. Supp. 339,
349 (1997); Fag ltalia S.p.a. v. United States, 20 CIT 1377, 1384-85,
948 F. Supp. 67, 73 (1996). Tung Fong advances no compelling rea-
son why that principle should not apply with equal force here.

Tung Fong's argument that it may, in the future, enter into sub-
contracts with companies subject to the “all others” rate is simply too
speculative. See, e.g., Lujan v. Defenders of Wildlife, 504 U.S. 555,
560-61 (1991) (holding that environmental groups that might some-
day return to a contested habitat did not meet the “actual or immi-
nent” standard required for “injury in fact”). Thus, because there is
no showing that Tung Fung may suffer cognizable injury as a result
of the “all others” rate, the company’s challenge to the calculation of
that rate must be rejected for lack of standing.

I11. Conclusion

For the reasons set forth above, Plaintiff’'s Motion for Judgment on
the Agency Record is granted in part. This action is remanded to the
Department of Commerce to enable it to reconsider the adequacy of
the Domestic Manufacturers’ petition, and the consequences of the
falsity of their allegations of home market sales by Tung Fong; to al-
low the Department to reconsider its decision to resort to adverse
facts available in calculating Tung Fong’'s antidumping duty margin
(and, if appropriate, to reevaluate the particular adverse facts se-
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lected by the agency); and to accord the Department the opportunity
to fully articulate the reasoning underlying its findings, conclusions
and determinations.

A separate order will enter accordingly.

—
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OPINION AND ORDER
STANCEU, Judge:

I. INTRODUCTION AND SUMMARY

Plaintiffs, Shanghai Foreign Trade Enterprises Co., Ltd. and
Shanghai Pudong Malleable Iron Plant, challenge certain aspects of
a final antidumping duty determination, and the resulting anti-
dumping duty order, that the United States Department of Com-
merce (“Commerce”) issued in 2003 on imported non-malleable cast
iron pipe fittings from the People’s Republic of China. Shanghai For-
eign Trade Enterprises is a Chinese exporter of this merchandise,
and Shanghai Pudong is a Chinese producer. Anvil International,
Inc. and Ward Manufacturing, Inc., domestic producers of non-
malleable cast iron pipe fittings, participated as petitioners in the
antidumping investigation before Commerce and have intervened in
this action in support of the position of the defendant United States.
The matter is before the court on plaintiffs’ motion for judgment
upon an agency record, brought under Rule 56.2 of the Rules of this
Court.
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In their motion, plaintiffs challenge the method by which Com-
merce calculated the antidumping duty rate that was applied to
their exports in the administrative proceedings at issue in this case.
See Notice of Antidumping Duty Order: Non-Malleable Cast Iron
Pipe Fittings from the People’s Republic of China, 68 Fed. Reg.
16,765 (April 7, 2003); Notice of Final Determination of Sales at Less
Than Fair Value: Non-Malleable Cast Iron Pipe Fittings From the
People’s Republic of China (“Final Determination”), 68 Fed. Reg.
7,765 (Feb. 18, 2003). As is its practice, Commerce calculated the an-
tidumping duty rate using “surrogate” data from a market economy
country (in this case, India) in place of data pertaining to the actual
production and sale of the merchandise exported from the People’s
Republic of China (“China,” or the “PRC"), which Commerce consid-
ers to be a nonmarket economy country.

Plaintiffs do not contest the selection of India as the surrogate
country but instead challenge Commerce’s selection of particular
surrogate data from India. Plaintiffs allege, first, that Commerce im-
properly relied on non-industry-specific data obtained from the Re-
serve Bank of India to calculate the surrogate values for selling, gen-
eral and administrative expenses, factory overhead, and profit.
Second, plaintiffs contend that Commerce used inappropriate surro-
gate data to value the cost of the foundry pig iron used as a material
in manufacturing the exported non-malleable cast iron pipe fittings.

This court has jurisdiction pursuant to 28 U.S.C. § 1581(c) and 19
U.S.C. § 1516a(a)(2)(A)(i). This court grants plaintiffs’ motion and
remands this matter to Commerce because the findings in Com-
merce’s decision are not supported by substantial evidence on the
record, because that decision did not provide adequate explanations
for the choices of surrogate values, and because the decision did not
explain adequately the departures from Commerce’s established ad-
ministrative practices.

I1. BACKGROUND

A. Determining Normal Value of Goods Produced in a
Nonmarket Economy Country

Under the antidumping laws, antidumping duty represents the
amount by which the “normal value” of the imported merchandise
that was the subject of the Commerce Department’s investigation
(identified as the “subject merchandise”) exceeds the “export price”
for that merchandise. 19 U.S.C. § 1673. “Normal value” usually is
determined by the price for which the “foreign like product” corre-
sponding to the subject merchandise (generally, identical or like mer-
chandise made by the same foreign producer in the same foreign
country, as determined according to 19 U.S.C. § 1677(16)) is first
sold, or offered for sale, for consumption in the exporting country. 19
U.S.C. 8 1677b(a)(1). "Export price” usually refers to the price at
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which the subject merchandise is first sold, before the date of im-
portation into the United States, by the producer or exporter outside
of the United States, to an unaffiliated purchaser. 19 U.S.C.
§ 1677a(a).

Because it deems China to be a nonmarket economy country, Com-
merce generally considers information on sales in China and finan-
cial information obtained from Chinese producers to be unreliable
for determining, under 19 U.S.C. § 1677b(a), the normal value of the
subject merchandise. Accordingly, Commerce invokes a different
statutory procedure for determining normal value if the subject mer-
chandise is exported from a nonmarket economy country.

Under the substitute procedure, Commerce calculates the normal
value by determining and aggregating “surrogate values” for various
“factors of production” used in producing the subject merchandise, to
which it also adds an amount for general expenses and profit as well
as amounts for the cost of containers, coverings, and other expenses.
19 U.S.C. § 1677b(c)(1). The factors of production include, but are
not limited to, labor hours, raw materials, energy and other utilities,
and representative capital cost, including depreciation. 19 U.S.C.
8 1677b(c)(3). The statute requires Commerce to base its valuation
of the factors of production on the “best available information re-
garding the values of such factors in a market economy country or
countries considered appropriate by the administering authority
[i.e., Commerce].” 19 U.S.C. § 1677b(c)(1).

To implement the statutory directive to add amounts for “general
expenses and profit,” Commerce usually calculates separate values
for selling, general and administrative (“SG&A”) expenses, manufac-
turing overhead and profit, using ratios derived from financial state-
ments of one or more companies that produce identical or compa-
rable merchandise in the surrogate country. To calculate the SG&A
ratio, the Commerce practice is to divide a surrogate company’s
SG&A costs by its total cost of manufacturing. See, e.g., Manganese
Metal From the People’s Republic of China; Final Results of Second
Antidumping Administrative Review, 64 Fed. Reg. 49,447, 49,448
(Sept. 13, 1999). For the manufacturing overhead ratio, Commerce
typically divides total manufacturing overhead expenses by total di-
rect manufacturing expenses. Id. Finally, to determine a surrogate
ratio for profit, Commerce divides before-tax profit by the sum of di-
rect expenses, manufacturing overhead and SG&A expenses. Id.
These ratios are converted to percentages (“rates”) and multiplied by
the surrogate values assigned by Commerce for the direct expenses,
manufacturing overhead and SG&A expenses. Id.

In this investigation, Commerce determined that financial infor-
mation from producers of identical or comparable merchandise was
unavailable or unsuitable for use as surrogate data. Based on that
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determination, Commerce chose to calculate the ratios based on ag-
gregated financial information compiled by the Reserve Bank of In-
dia from a survey of 1,914 Indian manufacturing companies. Using
the Reserve Bank of India data, Commerce established a rate for
SG&A expenses of 25.93 percent, a factory overhead rate of 20.42
percent and a profit rate of 5.51 percent.

B. Administrative Proceedings Culminating in This Litigation

Domestic producers of non-malleable cast iron pipe fittings peti-
tioned Commerce (and concurrently, the U.S. International Trade
Commission) on February 21, 2002, seeking the imposition of anti-
dumping duties on non-malleable cast iron pipe fittings from the
PRC. On September 25, 2002, Commerce published an affirmative
preliminary dumping determination for the period of investigation
from July 1, 2001 to December 31, 2001. Notice of Preliminary Deter-
mination of Sales at Less Than Fair Value and Postponement of Fi-
nal Determination: Non-Malleable Cast Iron Pipe Fittings From the
People’s Republic of China (“Preliminary Determination”), 67 Fed.
Reg. 60,214 (Sept. 25, 2002). Plaintiffs and another Chinese pro-
ducer, Jinan Meide Casting Co. (also a respondent in the proceedings
before Commerce), filed responses alleging clerical errors in the
Commerce preliminary determination. In its Final Determination,
Commerce acknowledged errors in the Preliminary Determination,
which it corrected in the final determination but viewed as insuffi-
cient to require an amended preliminary determination. See Final
Determination, 68 Fed. Reg. at 7,766. The Final Determination as-
signed an antidumping rate (weighted average margin) of 6.34 per-
cent to exports of the subject merchandise by plaintiff Shanghai For-
eign Trade Enterprises, 7.08 percent to subject merchandise
produced by Jinan Meide Casting Co., and 75.50 percent to all other
subject merchandise from China. Id. at 7,768. After the U.S. Interna-
tional Trade Commission notified Commerce, on March 24, 2003, of
its final determination that the industry in the United States pro-
ducing non-malleable cast iron pipe fittings was threatened with in-
jury by reason of imports of the subject merchandise, Commerce is-
sued its antidumping duty order.

I11. CONTENTIONS OF THE PARTIES

Plaintiffs challenge two classes of surrogate values chosen by
Commerce in calculating the antidumping duty rates, and specifi-
cally the 6.34 percent antidumping duty rate that Commerce as-
signed to merchandise produced and exported by plaintiffs. They
contend that the determinations by Commerce to use these surro-
gate values are unsupported by substantial evidence on the adminis-
trative record or otherwise are not in accordance with law.
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A. Challenge to the Use of Reserve Bank of India Data for SG&A,
Overhead, and Profit

Plaintiffs contend that Commerce’s use of the Reserve Bank of In-
dia data to calculate surrogate financial ratios for SG&A expenses,
overhead, and profit was improper because the record contained a
better source of financial data, specifically, the financial data of In-
dian producers of merchandise that plaintiffs claim to be comparable
to the subject merchandise. Plaintiffs submit that the consistent
prior practice of Commerce, as reflected in its regulations, is to use
record evidence obtained from producers of comparable merchandise
in the surrogate country and that Commerce departed from this
practice without adequate explanation. Plaintiffs contend that Com-
merce should have used data from the financial reports of Jayaswals
Neco Ltd., an Indian producer of iron and steel castings including
brake rotors, and Kalyani Brakes Ltd., an Indian manufacturer of
ferrous and aluminum castings for brake assemblies and other auto-
motive parts. According to plaintiffs, Commerce should have re-
garded these two Indian companies as producers of merchandise
comparable to non-malleable cast iron pipe fittings.

Plaintiffs object to Commerce’s use of Reserve Bank of India infor-
mation because that information was not obtained from Indian pro-
ducers of iron castings and instead was derived from financial data
of various manufacturing enterprises in India. Specifically, the
source of the Reserve Bank of India data is the 1999-2000 combined
income, value of production, expenditure and appropriation account
for a sample of 1,914 public limited companies in India, as reported
in the June 2001 Reserve Bank of India Bulletin.

Defendant United States asserts that Commerce acted within its
discretion in using the Reserve Bank of India data to determine sur-
rogate financial ratios for SG&A expenses, manufacturing overhead,
and profit. While acknowledging the Commerce preference for surro-
gate values derived from producer-specific data pertaining to identi-
cal or comparable merchandise, defendant contends that Commerce
was compelled to rely upon broader industry groupings once it had
determined that the surrogate companies identified on the adminis-
trative record either were unprofitable or did not produce identical
or comparable merchandise.

Defendant contends that Commerce, based on substantial evi-
dence on the record, properly declined to use the financial data of
Jayaswals Neco Ltd. because the 2000-2001 financial statement of
that company, which statement corresponded to the fiscal year over-
lapping the period of investigation (July 1, 2001 to December 31,
2001), showed a financial loss. In the proceeding below and in previ-
ous cases, Commerce has taken the position that financial data of a
company reporting a loss are not reliable for use as surrogate values
in nonmarket economy antidumping investigations. Although the
Jayaswals financial data for 1998-1999 showed a profit, Commerce
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rejected the use of these data because, in its view, no party provided
justification for such use. Defendant maintains that Commerce was
justified in rejecting the financial data of Kalyani Brakes Ltd. be-
cause, it contends, the record did not demonstrate that this company
manufactured merchandise comparable to the subject merchandise.

B. Challenge to the Use of Indian Import Statistics to
Value Foundry Pig Iron

Plaintiffs argue that Commerce acted improperly in assigning
what they view as an aberrantly high surrogate value to foundry pig
iron, a material used in producing non-malleable cast iron pipe fit-
tings. The value Commerce used was $0.228 per kilogram, which it
derived from import data published in the Monthly Statistics of the
Foreign Trade of India (“Indian Import Statistics”), using the statis-
tics corresponding to the six-month period of investigation. Plaintiffs
contend that Commerce should have determined the surrogate value
for pig iron according to publicly available price information from
two sources in India, as placed on the record below by plaintiff
Shanghai Foreign Trade and adjusted to remove the effect of domes-
tic taxes.

Plaintiffs view the Indian Import Statistics as unrepresentative of
the true pig iron price in the Indian market. They point out that the
total quantity of pig iron imported into India for the six month pe-
riod, according to the Indian Import Statistics, was a mere 1,132
tons and represented, in their estimation, less than one-tenth of one
percent of Indian domestic consumption. Plaintiffs estimate that to-
tal pig iron consumption in India was at least 1.5 million tons for the
six-month period, based on information in the petition identifying
the output of 6,000 foundries in India. The minuscule percentage in-
dicates, according to plaintiffs, that domestic demand for pig iron in
India is satisfied almost exclusively by domestic pig iron, with the
result that import prices must be viewed as an unreliable indicator
of the market price.

According to plaintiffs, Commerce should have followed its prac-
tice of rejecting surrogate values obtained from import data that are
shown to be aberrational. They assert that the value chosen by Com-
merce is 20 percent higher than the prices for pig iron reported in an
Indian domestic publication of the Joint Plant Committee, the JPC
Bulletin. They further argue that the prices shown in the JPC Bulle-
tin are corroborated by those for pig iron reported weekly on
Indialnfoline.com, a privately-owned website providing financial ser-
vices and economic information regarding India.

A third objection raised by plaintiffs concerns the effect of domes-
tic internal taxes on the prices for pig iron in the Indian market.
Plaintiffs assert that Commerce typically will not include domestic
taxes in calculating surrogate values and further assert that rela-
tively high domestic taxes inflate Indian domestic pig iron prices.
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They argue that Commerce should base its surrogate value on the
Indian domestic pig iron prices established by the JPC Bulletin and
Indialnfoline.com and then adjust these prices to remove the effect
of domestic taxes. When this is done, they contend, the resulting
prices are $0.15 per kilogram and $0.16 per kilogram, respectively—
substantially less than the $0.228 price that Commerce used in the
antidumping investigation.

Defendant maintains that Commerce’s use of the Indian Import
Statistics was justified and supported by substantial evidence on the
record. Commerce properly rejected the use of the JPC Bulletin and
Indialnfoline.com price information, defendant contends, because
neither source discloses information on the quantity of pig iron used
in deriving the reported price information and because Shanghai
Foreign Trade, in urging the use of this information in the investiga-
tion, did not place on the record any such quantity information. De-
fendant argues that given the absence of this quantity information,
Commerce was justified in concluding that it had no record evidence
upon which it could conclude that the price data in the JPC Bulletin
and Indialnfoline.com were derived from statistically or commer-
cially significant quantities.

Responding to plaintiffs’ argument that during the antidumping
investigation Commerce never requested the quantity information
on pig iron sales from Shanghai Foreign Trade or any other respon-
dent and never contacted JPC Bulletin or Indialnfoline.com to re-
quest that quantity information, defendant argues that plaintiffs, in
the administrative proceeding below, had the burden of developing
the record by submitting factual information. Because they did not
do so, according to the argument of defendant, Commerce was well
within its discretion in rejecting the price information of JPC Bulle-
tin and Indialnfoline.com in favor of price information gathered from
official Indian import statistics.

IV. DISCUSSION

A. Standard of Review

This court must evaluate whether the challenged findings by Com-
merce are supported by substantial evidence on the record or are
otherwise in accordance with law. See 19 U.S.C. § 1516a(b)(1)(B)(i).
Substantial evidence is “such relevant evidence as a reasonable
mind might accept as adequate to support a conclusion.” Consoli-
dated Edison Co. of New York v. NLRB, 305 U.S. 197, 229 (1938);
Matsushita Elec. Indus. Co., Ltd. v. United States, 750 F.2d 927, 933
(Fed. Cir. 1984). The standard of review for a Commerce construc-
tion of the governing statute is not relevant as none is challenged in
this case.
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B. Commerce’s Decision to Use Reserve Bank of India Data

In the antidumping investigation, Commerce chose to use Reserve
Bank of India data to calculate the surrogate financial ratios for
SG&A expenses, manufacturing overhead and profit. As discussed
above, Commerce obtained those data from the 1999-2000 combined
income, value of production, expenditure and appropriation account
for a sample of 1,914 public limited companies in India, as reported
in the June 2001 Reserve Bank of India Bulletin. Commerce made
this choice after rejecting the use of data on the record that was con-
tained in financial statements of four Indian manufacturers, Rajesh
Malleables Ltd., Rico Auto Industries, Ltd., Jayaswals Neco Ltd.,
and Kalyani Brakes Ltd.

The choice to use the Reserve Bank of India data was a departure
from the established Commerce procedure. Commerce has included
in its regulations a rule under which manufacturing overhead, gen-
eral expenses and profit “normally” will be valued using “informa-
tion gathered from producers of identical or comparable merchan-
dise in the surrogate country.” The rule, codified at 19 C.F.R.
§ 351.408(c)(4), states as follows:

Valuation of Factors of Production. For purposes of valuing the
factors of production, general expenses, profit, and the cost of
containers, coverings, and other expenses (referred to collec-
tively as “factors”) under section 773(c)(1) of the Act the follow-
ing rules will apply:

(4) Manufacturing overhead, general expenses, and profit. For
manufacturing overhead, general expenses, and profit, the Sec-
retary normally will use non-proprietary information gathered
from producers of identical or comparable merchandise in the
surrogate country.

Although the rule allows for some deviation from the prescribed pro-
cedure by including the word “normally,” the rule does not identify
an alternate method or alternate source of information.

Commerce’'s own characterization of 19 C.F.R. § 351.408(c)(4) is
that “[w]henever possible, the Department has used producer-
specific data. Unlike industry-specific data, which tends to be
broader in terms of merchandise included, product-specific data per-
tains directly to the subject merchandise.” Issues and Decision
Memorandum for the Final Determination in the Antidumping Duty
Investigation of Non-Malleable Cast Iron Pipe Fittings from the Peo-
ple’s Republic of China (“Issues and Decision Memorandum”) at 19,
Pub. Doc. 213 (Feb. 7, 2003). The data obtained from the Reserve
Bank of India does not qualify even as “industry-specific,” as it was
derived from a sample of 1,914 public limited companies in India. In
Yantai Oriental Juice Co. v. United States, which involved a chal-
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lenge to the use of Reserve Bank of India data to calculate Indian
surrogate values for manufacturing overhead, SG&A expenses and
profit in an antidumping investigation concerning Chinese apple
juice concentrate (“AJC"), this Court observed that the Reserve Bank
of India data “appears to bear little relationship to the actual costs of
an Indian AJC producer.” 26 CIT _, ___, Slip Op. 02-56 at 27
(June 18, 2002).

At issue in this case is the administrative decision by Commerce to
deviate from its general, promulgated rule—under which it would
have used information gathered from producers of merchandise
identical or comparable to the subject merchandise—and to use, in-
stead, the nonspecific information compiled by the Reserve Bank of
India. This court would be required to conclude that Commerce’s de-
cision is supported by substantial evidence on the record before it
could uphold the final antidumping determination. The court also
would need to discern in the Commerce decision a “rational connec-
tion between the facts found and the choice made.” Burlington Truck
Lines, Inc. v. United States, 371 U.S. 156, 168 (1962); Neenah
Foundry Co. v. United States, 25 CIT ___, ___, 142 F. Supp. 2d
1008, 1014 (2001). Because its decision is a departure from its prac-
tice and the rule of 19 C.F.R. § 351.408(c)(4), Commerce in this pro-
ceeding has an additional duty “to explain its departure from prior
norms.” Atchison, Topeka & Santa Fe Railway Co. v. Wichita Board
of Trade, 412 U.S. 800, 808 (1973); Saha Thai Steel Pipe Co., Ltd. v.
United States, 19 CIT 273, 279-280, 879 F. Supp. 1331, 1336-1337
(1995).

This court is unable to sustain the Commerce decision affecting
manufacturing overhead, SG&A expenses, and profit. Commerce’s
decision is not supported by substantial evidence on the record and
does not demonstrate a rational connection between the record evi-
dence and the decision to use the Reserve Bank of India data. Com-
merce also failed to explain its departure from its rule and practice
to use producer-specific data in the calculation of the surrogate val-
ues. These shortcomings result generally from the conclusory way in
which Commerce addressed the issue of “comparable merchandise”
manufactured in the surrogate country, India.

In the investigation, respondents placed financial statements of
Rajesh, Rico, Kalyani and Jayaswals on the record, arguing at vari-
ous times that one or more of these four companies were producers of
cast iron merchandise that is comparable to the subject merchan-
dise. Commerce rejected using any of these four sets of data. The
Rajesh financial data was rejected because during the period of in-
vestigation Rajesh had suffered through a long labor strike, experi-
enced financial difficulty, and did not make a profit. No party ques-
tions that determination before this court. Commerce declined to use
the Rico financial information on the ground that it could not “find
any evidence demonstrating that Rico produces cast iron automobile
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components.”® Issues and Decision Memorandum at 21. Commerce
also claimed that any cast-iron products represented only 1.66 per-
cent of Rico’s raw material consumption. No party asserts in this liti-
gation that Rico’s financial statements should have been used.
Commerce decided not to use the financial data in the Jayaswals
1999-2000 annual report on the claim that no party argued for the
use of those data. Issues and Decision Memorandum at 20. Because
information on the record indicates that Jayaswals did not make a
profit during that period, the record contains evidence to support
that decision. However, Commerce also decided to reject the data
presented in the 1998-1999 Jayaswals annual report (which showed
a profit), concluding that no interested party “provided justification
for using” those data. That decision, however, is unsupported by the
record and in fact is contradicted by Commerce’s own findings as set
forth in the Issues and Decisions Memorandum. Jinan Meide argued
in the investigation for the use of financial data from Jayaswals,
Rico and Kalyani in the calculation of the profit ratio and, as an al-
ternative to the Rajesh financial data, for use of that data in the cal-
culation of the SG&A expenses and manufacturing overhead ratios
as well. Jinan Meide, noting that Rajesh made malleable cast iron
pipe fittings, argued specifically that Indian cast iron brake rotor
manufacturers (i.e., Jayaswals, Rico and Kalyani) produced the mer-
chandise which was the next most comparable to the subject mer-
chandise. Commerce specifically acknowledged that Jinan Meide ad-
vanced these arguments. Issues and Decision Memorandum at 20.
Commerce decided not to use the Kalyani financial information on
the premise that respondent Jinan Meide did not show how Kalyani
“is representative of a manufacturer that produces identical or com-
parable merchandise.” Id. Here too, the record contradicts the Com-
merce premise. Commerce itself summarized, five pages earlier in
the Issues and Decision Memorandum, a detailed argument by Jinan
Meide presenting the reasons why the products made by Kalyani
constituted merchandise comparable to the subject merchandise. Is-
sues and Decision Memorandum at 15 (“*JMC [Jinan Meide] states
that these cast iron brake rotors are made with strikingly similar
materials, methods, foundry equipment, and finishing procedures as

1while plaintiffs do not challenge Commerce’s rejection of Rico as a surrogate, the court
finds unsupportable Commerce’s assertion that it cannot find evidence that Rico is a pro-
ducer of cast iron automobile components. In antidumping proceedings for brake rotors
from China, Commerce used the financial statements of Jayaswals, Kalyani and Rico,
among others, because they “produced both brake drums and brake rotors.” See Notice of
Final Determination of Sales at Less Than Fair Value: Brake Drums and Brake Rotors From
the People’s Republic of China, 62 Fed. Reg. 9,160, 9,168 (Feb. 28, 1997). In the Brake Ro-
tors From the People’s Republic of China: Preliminary Results of the Sixth Antidumping
Duty New Shipper Review, Commerce calculated SG&A expenses using the 1998-1999
Jayaswals annual report, the 2000-2001 Kalyani annual report, and the 1998-1999 Rico
annual report. See 67 Fed. Reg. 38,251, 38,253 (June 3, 2002). The period of review for that
determination was April 1, 2001 to September 30, 2001.
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the subject merchandise. JMC contends that the similarities in the
production processes of brake rotors and pipe fittings outweigh the
differences in their end uses.”).?

In the investigation, the petitioners favored the use of the Reserve
Bank of India data and urged Commerce to reject the use of financial
data from the Indian brake rotor producers. The Issues and Decision
Memorandum describes petitioners’ position that brake rotors are
not comparable merchandise because they do not share the same
physical characteristics (meaning size and shape) as pipe fittings
and do not share the same end use. Issues and Decision Memoran-
dum at 17. Missing from the document, however, is an analysis set-
ting forth Commerce’s own findings and reasoning on this issue. The
Commerce treatment of the issue presents little more than para-
phrases of the contentions of the parties and the conclusory state-
ments, contradicted by the record, that no party “provided justifica-
tion” for use of the Jayaswals information and that no party showed
how the Kalyani products were comparable to the subject merchan-
dise. Most notably, Commerce fails to discuss why merchandise
made by Jayaswals and Kalyani, including in particular cast iron
brake rotors, is or is not comparable to the subject merchandise.

To determine if a product produced by a company in the surrogate
country is comparable, Commerce’s established practice is to apply a
three-part test that examines “physical characteristics, end uses,
and production processes.” Issue and Decision Memorandum at 19,
citing Certain Cased Pencils from the People’s Republic of China; Fi-
nal Results and Partial Rescission of Antidumping Duty Administra-
tive Review, 67 Fed. Reg. 48,612 (July 25, 2002) (“Pencils Final Re-
sults”) and accompanying Issues and Decision Memorandum at
Comment 5. Neither the Federal Register notice announcing the Fi-
nal Determination nor the Issues and Decision Memorandum pro-
vides reasons why Commerce, in this case, departed from its practice
by omitting an analysis of its application of the three-part test or an-
other such test. As a result, the Commerce decision, failing to ad-
dress the record evidence concerning Indian producers of cast iron
products, does not adequately explain why Commerce considered Re-
serve Bank of India data preferable to the company-specific data for

21n the case brief it submitted to Commerce in the investigation, Jinan Meide had ar-
gued as follows:

Brake rotors and non-malleable pipe fittings are made of the same material: gray iron.
The factors valuation memorandum for the recent Sixth Antidumping Duty New Shipper
Review of Brake Rotors from the People’s Republic of China lists pig iron, steel scrap, fer-
rosilicon, ferromanganese, limestone, and lubrication oil as the material inputs and lists
firewood, electricity, and coking coal as the energy inputs. These are precisely the same
factors of production consumed in JMC's casting, smoothing and threading workshops.
The Department has verified that the brake rotors and pipe fittings are molded, cast,
and cleaned using congruent facilities and methods.

Pub. Doc. 192 at 8 (footnotes omitted; emphasis in original).
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its surrogate value analysis. The court’s understanding on this point
is not furthered by the statement in the Issues and Decision Memo-
randum that the Reserve Bank of India information “contains a
number of potentially comparable producers of pipe fittings.” Issues
and Decision Memorandum at 22. This assertion, which is not fur-
ther explained or justified by any reference to record evidence, seems
incongruent with the generalized nature of the Reserve Bank of In-
dia data as derived from a broad sampling of Indian companies. It
also invites questions concerning which publicly owned companies in
India included in the Reserve Bank of India compilation are “poten-
tially comparable producers of pipe fittings” and why Commerce did
not consider using financial data from those producers for calculat-
ing SG&A expenses, manufacturing overhead and profit.

In some past cases in which Commerce has applied its three-part
“comparable merchandise” test to two classes of products made using
similar materials and production processes, it has found comparabil-
ity despite differences in shape, size and end use. See Notice of Pre-
liminary Determination of Sales at Less than Fair Value and Post-
ponement of Final Determination: Lawn and Garden Fence Posts
From the People’s Republic of China, 67 Fed. Reg. 72,141, 72,145
(Dec. 4, 2002) (rejecting use of Reserve Bank of India data after find-
ing circular steel pipe to be comparable to steel fence posts because
they have similar production processes and material inputs); see also
Glycine from the People’s Republic of China: Final Results of New
Shipper Administrative Review, 66 Fed. Reg. 8,383 (Jan. 31, 2001)
and accompanying Issues and Decision Memorandum at Comment 7
(finding that similarity in production processes of glycine, a food ad-
ditive, and phenylglycine, a toxic ingredient in dyes, outweighed any
difference in the final end use of the products); see also Pencils Final
Results and accompanying Issues and Decision Memorandum at
Comment 5 (finding that wooden cabinets, doors and handicrafts
were comparable to pencils based on similarities in production and
rejecting use of generic Reserve Bank of India data). In some cases,
Commerce has given the term “comparable” an expansive interpreta-
tion. See Tapered Roller Bearings and Parts Thereof, Finished or Un-
finished, From Romania: Final Results of Antidumping Duty Admin-
istrative Review, 62 Fed. Reg. 37,194, 37,199 (July 11, 1997) (“As the
Department noted . . . in defending the use of data from the Turkish
pipe and tube industry, ‘the term “comparable” encompasses a larger
set or products than “such or similar.’ ” Thus we have supported the
use of pipe industry data in earlier reviews of this proceeding as be-
ing sufficiently ‘comparable’ to tapered roller bearings.”). If steel
fence posts are comparable to steel pipes and pipe fittings, if a food
additive is comparable to a toxic dye ingredient, if pencils are compa-
rable to furniture, and if bearings are comparable to steel pipes, then
Commerce must explain, in the context of its established practice,
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how cast iron pipe fittings are not comparable to cast iron brake ro-
tors.

With regard to the Jayaswals financial statements, Commerce
also apparently overlooked evidence that Jayaswals may qualify as a
producer of comparable merchandise other than brake rotors. The
record indicates that Jayaswals has a diversified casting business:
“Jayaswals produces iron and steel castings, including drainage
pipes and cylinder heads, that weigh 500 grams to 5 tonnes.” Def.’s
Mem. in Opp’n to Pls.” Rule 56.2 Mot. for J. upon the Agency R. at 32
(Sept. 26, 2003) (citing 1999-2000 Jayaswals Annual Report, Pub.
Doc. 1, Ex. 20). If Commerce determines that brake rotor manufac-
turers produce comparable merchandise, then Jayaswals would ap-
pear to qualify as a brake rotor producer. If Commerce determines
that brake rotors are not comparable merchandise, it also must con-
sider whether Jayaswals would qualify as a producer of identical or
comparable merchandise based on its larger casting business, which
apparently includes pipes and other products.

In summary, Commerce’s decision not to use the data contained in
the 1998-1999 Jayaswals and the 2000-2001 Kalyani financial
statements fails because it is not supported by substantial evidence.
It also fails because it lacks a rational connection between its conclu-
sion and the evidence in the record and also lacks a justification for
the departure from Commerce’s rule and past practice.

Accordingly, the court remands this case to Commerce for correc-
tion of the inadequacies in its determination concerning the surro-
gate values for SG&A expenses, manufacturing overhead and profit.
On remand, Commerce either must follow the general rule of 19
C.F.R. § 351.408(c)(4) by calculating these values using “non-
proprietary information gathered from producers of identical or com-
parable merchandise in the surrogate country,” or it must provide an
explanation sufficient to justify its use of information that falls short
of that standard. That explanation must be grounded in evidence on
the record and must explain the rational connection between the
record evidence and the conclusion reached. Commerce must deter-
mine whether cast iron brake rotor manufacturers produce mer-
chandise comparable to the subject merchandise. If it concludes that
they do not, then it must state its reasons for that conclusion and
justify its determination that a product made with similar materials
and production processes is hot comparable to the subject merchan-
dise. Even if Commerce determines that brake rotors are not compa-
rable merchandise, then it must explain why Jayaswals, which the
record indicates to have a significant iron casting business, is not a
producer of comparable merchandise.

C. Valuation of Pig Iron

Commerce obtained its surrogate value of $0.228 per kilogram
(10.99 Rupees per kilogram) for pig iron, a primary material in the
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manufacturing of non-malleable cast iron pipe fittings, from Indian
Import Statistics corresponding to the six-month period of investiga-
tion. As discussed previously, plaintiffs challenge this surrogate
value on various grounds, alleging in particular that it is based on a
quantity of pig iron, 1,132 metric tons for the six-month period, that
is so small as to be statistically and commercially insignificant when
viewed against the total Indian domestic consumption of pig iron.

Plaintiffs also assert that the surrogate value chosen by Com-
merce is substantially higher than prices for pig iron shown in two
Indian domestic references for pig iron prices. During the investiga-
tion, Shanghai Foreign Trade placed on the record two such sources:
the JPC Bulletin, an Indian government publication of market prices
in six major cities in India, and the website Indialnfoline.com. Plain-
tiffs identified a pig iron price of 9.12 Rupees/kg. (7.21 Rs/kg. exclud-
ing excise tax) based on JPC Bulletin and a price of 9.852 Rs/kg.
(7.79 Rs/kg. excluding excise tax) based on Indialnfoline.com. Mem.
in Supp. of Mot. for J. on the Agency R. under Rule 56.2 filed by Pls.
(“Pls.” Br."). at 25-26 (July 7, 2003). Plaintiffs urge that Commerce
use these two sources, exclusive of the excise tax, to calculate the pig
iron surrogate value.

The governing statute grants considerable discretion to Commerce
in choosing among surrogate values for the factors of production.
See, e.g., Nation Ford Chemical Co. v. United States, 166 F.3d 1373,
1377 (Fed. Cir. 1999). Nevertheless, the statute requires that “the
valuation of the factors of production shall be based on the best
available information regarding the values of such factors in a mar-
ket economy country or countries” that Commerce considers “appro-
priate.” 19 U.S.C. § 1677b(c). In addition, it is Commerce’s duty to
ensure that the antidumping rates are as accurate as possible. See
Rhone Poulenc, Inc. v. United States, 899 F.2d 1185, 1191 (Fed. Cir.
1990).

Consistent with the statutory mandate to use the best available
information, Commerce must evaluate all data in the record to de-
termine reliability. See Olympia Industrial, Inc. v. United States, 22
CIT 387, 390, 7 F. Supp. 2d 997, 1001 (1998) (“Commerce has an ob-
ligation to review all data and then determine what constitutes the
best available information or, alternatively, to explain why a particu-
lar data set is not methodologically reliable.”). In fulfilling this duty,
Commerce’s practice is to discard as unreliable proposed surrogate
market values that are aberrational compared to other market val-
ues on the record. See Pencils Final Results, 67 Fed. Reg. 48,612, and
accompanying Issues and Decision Memorandum at Comment 4 (cit-
ing Heavy Forged Hand Tools, Finished or Unfinished, With or With-
out Handles, from the People’s Republic of China; Final Results of
Antidumping Duty Administrative Reviews, 60 Fed. Reg. 49,251,
49,253 (Sept. 22, 1995) (“Hand Tools Final Results”)).
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Commerce has a preference for using import statistics to value
material inputs because they are “publicly available published infor-
mation” and do not include domestic taxes or subsidies. See Hand
Tools Final Results, 60 Fed. Reg. at 49,252. However, if the import
statistics are based on a small quantity of imports for the period of
investigation, the Commerce practice is to determine if the price for
those imports is aberrational. See Shakeproof Assembly Components
Div. of Ill. Tool Works, Inc. v. United States, 23 CIT 479, 485, 59 F.
Supp. 2d 1354, 1360 (1999). If the price is aberrational, Commerce
will consider the statistics unreliable and use a different source. See
Final Determination of Sales at Less Than Fair Value: Certain Cut-
to-Length Carbon Steel Plate From the People’s Republic of China, 62
Fed. Reg. 61,964, 61,981 (Nov. 20, 1997) (“For pig iron, we were un-
able to use the Indian Monthly Statistics as we determined that the
import price was aberrational because the Indian data was based on
a very small quantity and was almost two times the price of the In-
donesian pig iron.”); see also Hand Tools Final Results, 60 Fed. Reg.
at 49,253 (Commerce’s practice is to check import statistics against
“sources of market value if the total quantity imported under a spe-
cific category was small, and, if the value was found to be aberra-
tional, i.e., too high or too low, [Commerce has] chosen another sur-
rogate value.”).

The Commerce decision that the Indian import data was the “best
available information” from which to calculate a surrogate value for
pig iron, as set forth in the Issues and Decision Memorandum, suf-
fers from two shortcomings. Commerce does not “explain its depar-
ture from prior norms.” Atchison, Topeka & Santa Fe Railway Co. v.
Wichita Board of Trade, 412 U.S. at 808. Nor does Commerce present
a “rational connection between the facts found and the choice made.”
Burlington Truck Lines, Inc. v. United States, 371 U.S. at 168. A
Commerce decision to rely on potentially aberrational data without
explanation and contrary to its own practice is not based on substan-
tial evidence and cannot be sustained. See Shakeproof Assembly
Components, 59 F. Supp. 2d at 1360.

Commerce’s explanation of its decision to use the Indian Import
Statistics is conclusory and inadequately supported. Commerce
claimed that it was “not persuaded” to stop using the import statis-
tics and that Shanghai Foreign Trade failed to show how the JPC
Bulletin and Indialnfoline.com data “are a more accurate represen-
tation of competitive prices in the Indian market.” Issues and Deci-
sion Memorandum at 26. Commerce also indicated that JPC Bulle-
tin and Indialnfoline.com do not disclose the amount of pig iron sold
in the period and that Commerce, therefore, had no evidence that
the prices are “derived from statistically or commercially significant
quantities.” Id. There is little in the decision, beyond these



U.S. COURT OF INTERNATIONAL TRADE 77

conclusory allegations, to support the choice to use the import data.®
Commerce’s decision to use the Indian Import Statistics suffers from
the same flaw that Commerce alleges as a basis for its rejecting
plaintiffs’ alternatives. The Commerce decision fails to establish that
the small amount of pig iron imported by India during the period of
investigation was statistically or commercially significant and dem-
onstrates no apparent consideration of that issue. Commerce did not
address the issue whether the Indian Import Statistics were based
on too small a sample to be reliable. Commerce did not explain its
decision to deviate from its past practice, under which it normally
would ensure that a small quantity of imports did not produce a
price that is aberrational relative to other sources of market value.
Before Commerce can choose among various values to select the
most accurate, it must, consistent with its practice, discard those
that are unreliable. In this case, Commerce summarily discarded the
alternatives as flawed but did not evaluate the reliability of its own
choice.

The court’s examination of the record reveals indications that the
1,132 metric tons of pig iron imported into India during the period of
investigation are not commercially significant. First, plaintiffs sub-
mitted for purposes of valuing the factors of production the 2000 In-
donesian import statistics. See Pub. Doc. 95, Dickstein, Shapiro,
Morin & Oshinsky, LLP Letter to Commerce, June 21, 2002. Those
statistics show that Indonesia imported 107,542 metric tons of pig
iron (excluding 30,774 metric tons from the PRC) in 2000. When di-
vided in half to represent a six-month period equivalent to the period
of investigation, this amount indicates that Indonesia imported ap-
proximately fifty times the amount of pig iron imported into India.
Second, Jayaswals, which consumes and produces pig iron, produced
384,176 metric tons of pig iron in 1998, according to its annual re-

3The Commerce analysis of this issue in the Issues and Decision Memorandum is con-
tained entirely in the following excerpt:

With regard to SFTEC's [Shanghai Foreign Trade’s] claim that the data supplied by
SFTEC from the JPC Bulletin and the “Indiainfoline.com” are superior to the data from
the Indian Import Statistics, we note that the Department has long used Indian Import
Statistics values for other investigations and reviews, and is not persuaded by SFTEC'’s
argument that it should disregard this source in this investigation. See HFHTs Final
[Hand Tool Final Results], and accompanying Issues and Decision Memorandum, at
Comment 10. SFTEC has provided no record evidence substantiating its claim that the
information provided from “Indiainfoline.com” and the JPC Bulletin are a more accurate
representation of competitive prices in the Indian market. Further, SFTEC has offered
no support for its assertion that the import quantities from the Indian Import Statistics
are neither statistically nor commercially significant. In addition, SFTEC did not indi-
cate the quantity of pig iron reported in the JPC Bulletin or “Indiainfoline.com.” There-
fore, the Department has no evidence that SFTEC'’s surrogate values for pig iron, based
on prices from the JPC Bulletin and “Indiainfoline.com,” are derived from statistically or
commercially significant quantities. Thus, for this final determination, we have contin-
ued to calculate the surrogate value for pig iron using India import statistics data. . . .

Issues and Decision Memorandum at 26.
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port. See Pub. Doc. 175, O'Melveny & Myers Letter to Commerce,
Nov. 4, 2002, Ex. 3B. The Jayaswals data indicates that the amount
imported into India was one-half of one percent of half the annual
amount produced by just one Indian domestic company.*

In addition to the indications on the record that the India Import
Statistics were based on a commercially insignificant quantity of pig
iron, the record contains indications that the price for pig iron ob-
tained from those statistics is aberrational relative to other sources
for determining market value. If an adjustment is made for the ef-
fect of excise taxes, as urged by plaintiffs, the JPC Bulletin price for
pig iron is 66 percent of the Indian Import Statistics price and the
Indialnfoline.com price is 71 percent of that price. In addition, Indo-
nesian import statistics for 2000 priced pig iron at $0.13, which con-
stitutes only 56 percent of the Indian Import Statistics price. The
court finds that Commerce failed to justify the departure from its
usual practice of using import statistics only after concluding that
they are based on commercially and statistically significant quanti-
ties. Commerce also failed to explain its disregard of record evidence
indicating that the 1,132 metric tons of pig iron imported into India
during the period of investigation may be too small a quantity to
support a reliable determination of market value in the surrogate
country. Moreover, Commerce does not address whether the value it
chose is aberrational relative to other record evidence of the market
value of pig iron.®> Had Commerce considered that evidence and the
evidence that the Indian Import Statistics were not based on a suffi-
cient quantity, it then would have been in a position to make the de-
termination the statute requires, i.e., whether the value it chose was
“pbased on the best available information.”

On remand, Commerce's analysis must address whether the price
for pig iron obtained from the Indian Import Statistics is based on a
statistically or commercially insignificant quantity. To do this, Com-

4plaintiffs, in briefs before this court, used record evidence to compare the six-month
quantity of pig iron imported into India with an estimated amount of Indian domestic con-
sumption. Plaintiffs based this estimate on the lowest rate of pig iron usage per unit of fin-
ished product of any of the suppliers of subject merchandise to Shanghai Foreign Trade.
Plaintiffs applied that rate to the total output from Indian manufacturers of products that
contained pig iron. By this method, plaintiffs estimated that during the six month period of
investigation India consumed 1.5 million metric tons of pig iron. Pls.’ Br. at 28. The Indian
Import Statistics amount of 1,132 metric tons represents 0.075% of this figure. However,
the record does not show that plaintiffs presented this calculation to Commerce during the
investigation.

5At oral argument, defendant’s counsel mentioned one method of determining whether
an Indian Import Statistics price is aberrational: when import statistics include imports
from several countries, Commerce will compare the price from countries with small quan-
tity imports against those with large quantity imports, and Commerce will discard small
quantity import prices if they are aberrational. See Shakeproof Assembly Components, 59 F.
Supp. 2d at 1360. However, this method is not applicable in this case. If the combined quan-
tities are commercially insignificant, then no fraction of that amount can have a measure of
reliability.
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merce must state its method for determining what is an insignificant
quantity. If Commerce concludes that the quantity is insignificant,
then it must determine if the Indian Import Statistics price is aber-
rational relative to other market-based sources for pig iron prices.
Commerce must state how it determines what qualifies as an aber-
rational price relative to those other sources. If Commerce concludes
that the value obtained from the Indian Import Statistics is unreli-
able because it is aberrational relative to other sources for pig iron
prices, then Commerce must fulfill its statutory obligation to use the
best available information by looking to other sources to value pig
iron. If those alternative sources are drawn from domestic informa-
tion from India, Commerce must address plaintiffs' argument that
domestic excise taxes should not be included in the pig iron price es-
tablished by Commerce. If necessary, Commerce should re-open the
record to establish a market value to compare to the Indian Import
Statistics price or to obtain another source for valuing pig iron.

V. CONCLUSION AND ORDER

Upon consideration of plaintiffs’ Rule 56.2 Motion for Judgment
upon an Agency Record, plaintiffs’ briefs in support of said motion,
and defendant’s and defendant-intervenors’ opposition thereto, upon
all relevant papers and proceedings had herein, and upon due delib-
eration; it is hereby

ORDERED that determinations by the United States Department
of Commerce (“Commerce”) in the Antidumping Duty Order: Non-
Malleable Cast Iron Pipe Fittings from the People’s Republic of
China, 68 Fed. Reg. 16,765 (April 7, 2003), and the Final Determina-
tion of Sales at Less Than Fair Value: Non-Malleable Cast Iron Pipe
Fittings From the People’s Republic of China, 68 Fed. Reg. 7,765
(Feb. 18, 2003), are remanded for proceedings consistent with this
opinion and order; and it is further

ORDERED that Commerce shall have ninety (90) days, until July
8, 2004, to complete and file its remand determination; plaintiffs
shall have thirty (30) days from that filing to file comments, and
Commerce and defendant-intervenors shall have twenty (20) days
after plaintiffs’ comments are filed to file any reply.
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Branch, Civil Division, United States Department of Justice, for Defendant.

Dated: April 14, 2004

OPINION

This matter comes before the Court on Plaintiffs’, Former Employ-
ees of Tyco Electronics, Fiber Optics Division, Glen Rock, Pennsylva-
nia, submission of a letter dated March 11, 2004, in which Plaintiffs
accepted, with certain reservations, the United States Department
of Labor’s determination in Tyco Electronics, Fiber Optics Division,
Glen Rock, PA; Notice of Revised Determination on Remand, 68 Fed.
Reg. 41,185 (July 10, 2003) (“Second Remand Results”), as imple-
mented by a letter dated February 27, 2004, from Lenita Jacobs-
Simmons, Regional Administrator, United Sates Department of La-
bor, to the Honorable Stephen Schmerin, Secretary of Labor and
Industry, Commonwealth of Pennsylvania (“Jacobs-Simmons Let-
ter”). Based on the foregoing, and in the interest of expediting the
process by which Plaintiffs will obtain North American Free Trade
Agreement Transitional Adjustment Assistance (“NAFTA-TAA”") ben-
efits, this Court affirms the Department of Labor’s Second Remand
Results, as implemented by the Jacobs-Simmons Letter; orders that
the Clerk of this Court include the Jacobs-Simmons Letter and
Plaintiffs’ letter to the Court of March 11, 2004, as part of the record
before the Court; and dismisses this action.

BACKGROUND

The Court provided a full recitation of the background facts in its
two prior opinions issued in this case. See Former Employees of Tyco
Elecs. v. United States Dep't of Labor, 264 F. Supp. 2d 1322, 1323 (Ct.
Int’'l Trade 2003) (denying Plaintiffs’ second motion for judgment on
the agency record and remanding the case to Defendant); Former
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Employees of Tyco Elecs. v. United States Dep’t of Labor, 259 F. Supp.
2d 1246, 1248 (Ct. Int'l Trade 2003) (denying Plaintiffs’ first motion
for judgment on the agency record and accepting Defendant’s re-
mand results out of time). The background facts that are pertinent
to this decision are summarized herein.

On July 27, 2001, Plaintiffs petitioned for certification under 19
U.S.C. § 2331" for NAFTA-TAA benefits, based on their belief that
their job loss was a result of a shift in production of fiber optic com-
ponents to Mexico. (Pub. Admin. R. at 2, 53.) The Pennsylvania De-
partment of Labor and Industry denied Plaintiffs’ petition after an
initial investigation. On September 4, 2001, Defendant initiated an
investigation of Plaintiffs’ NAFTA-TAA certification eligibility peti-
tion. Investigations Regarding Certifications of Eligibility to Apply
for NAFTA Transitional Adjustment Assistance, 66 Fed. Reg. 48,708
(Sept. 21, 2001). After its initial investigation, the Department of La-
bor denied Plaintiffs’ petition on the grounds that imports from
Mexico did not contribute importantly to Plaintiffs’ separation and
there was no shift in production to Mexico. Notice of Determinations
Regarding Eligibility To Apply for Worker Adjustment Assistance
and NAFTA Transitional Adjustment Assistance, 66 Fed. Reg.
53,250, 53,252 (Oct. 19, 2001). The Department of Labor denied
Plaintiffs’ request for administrative reconsideration. Tyco Electron-
ics Fiber Optics Division, Glen Rock, Pennsylvania; Notice of Nega-

1section 2331(a)(1) provides:

A group of workers . . . shall be certified as eligible to apply for adjustment assistance
under this subchapter . . . if [Labor] determines that a significant number or proportion
of the workers in such workers’ firm or an appropriate subdivision of the firm have be-
come totally or partially separated, or are threatened to become totally or partially sepa-
rated, and either—

(A) that—

(i) the sales or production, or both, of such firm or subdivision have decreased abso-
lutely,

(ii) imports from Mexico or Canada of articles like or directly competitive with articles
produced by such firm or subdivision have increased, and

(iii) the increase in imports under clause (ii) contributed importantly to such workers’
separation or threat of separation and to the decline in the sales or production of such
firm or subdivision; or

(B) that there has been a shift in production by such workers’ firm or subdivision to
Mexico or Canada of articles like or directly competitive with articles which are produced
by the firm or subdivision.

19 U.S.C. § 2331(a)(1) (2000).

The Court notes that Congress repealed 19 U.S.C. § 2331, on August 6, 2002, folding the
NAFTA-TAA program into a new trade adjustment assistance scheme under the newly-
revised version of the Trade Act of 1974 renamed the Trade Act of 2002. See Pub. L. No.
107-210, § 123(a), 116 Stat. 933, 944 (2002). However, Plaintiffs’ petition antecedes the No-
vember 4, 2002, effective date of the revised statute; thus, they cannot benefit from the
terms of the revised statute. See id. at § 151, 116 Stat. 953-54.
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tive Determination Regarding Application for Reconsideration, 67
Fed. Reg. 5,299 (Feb. 5, 2002).

Plaintiffs appealed the Department of Labor’s negative determina-
tion by filing a complaint in this Court on January 30, 2002. (PIs.’
Compl. at 1.) Immediately after Plaintiffs filed a motion for judg-
ment on the agency record, Defendant sought Plaintiffs’ consent to a
voluntary remand. (Def.’s Unopposed Mot. for Voluntary Remand at
2.) In seeking a voluntary remand, Defendant stated that “[a]fter re-
view of the administrative record in light of the arguments petition-
ers made in their Rule 56.1 motion, defendant seeks a remand to La-
bor to conduct a further investigation and make a redetermination.”
(1d.) Pursuant to the request for voluntary remand, this Court or-
dered Defendant to conduct a remand investigation and submit re-
mand results by October 7, 2002. Former Employees of Tyco Elecs. v.
United States, No. 02—-00152 (Ct. Int'l Trade Aug. 6, 2002) (order
granting voluntary remand). Due to Defendant’s delay, as detailed in
this Court’s earlier opinion, the Department of Labor’s results in the
first remand, Tyco Electronics, Fiber Optics Division; Glen Rock, PA;
Notice of Negative Determination on Reconsideration on Remand, 68
Fed. Reg. 5,655 (Feb. 4, 2003) (“First Remand Results”), were filed
out of time on January 17, 2003. Former Employees of Tyco Elecs.,
259 F. Supp. 2d at 1248. Again, the Department of Labor denied
Plaintiffs’ eligibility to receive NAFTA-TAA benefits. First Remand
Results, 68 Fed. Reg. 5,655. Plaintiffs filed their second motion for
judgment on the agency record challenging the First Remand Re-
sults. Former Employees of Tyco Elecs., 264 F. Supp. 2d at 1323. In
its response to Plaintiffs’ motion, Defendant conceded that a second
remand was necessary because the First Remand Results “[were] de-
ficient in so far as they did not address information obtained from
the Plaintiffs” as directed in this Court’s order granting Defendant’s
request for voluntary remand. (Def.'s Mem. in Partial Opp’s to Pls.’
Cmts. on Def.'s Negative Determination on Remand at 8.)

In May 2003, this Court remanded the case to the Department of
Labor “for further consideration and investigation of 1) the [ ] infor-
mation submitted by Plaintiffs; 2) the propriety of conducting an im-
port analysis to support the information contained in the customer
surveys, 3) the seemingly contradictory information provided by
Tyco Electronics regarding sales; and 4) the arguments made in
Plaintiffs’ 56.1 Motion regarding a shift in production in light of the
data contained in the [] information [obtained from Plaintiffs].”
Former Employees of Tyco Elecs., 264 F. Supp. 2d at 1333. On July
10, 2003, the Department of Labor published the Second Remand
Results certifying Plaintiffs as eligible to receive NAFTA-TAA ben-
efits. Second Remand Results, 68 Fed. Reg. 41,185.
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DiIsSCcuUssSION

In the Second Remand Results, the Department of Labor stated
that it had “requested and obtained new and additional information
and clarification from the company regarding plant production shifts
to Mexico.” Id. After reviewing this information, Defendant “con-
clud[ed] that there was a shift of production to Mexico that contrib-
uted importantly to the worker separations and sales or production
declines at the subject facility.” Id. Based on this analysis, the De-
partment of Labor certified Plaintiffs eligible to receive NAFTA-TAA
benefits. 1d.

Only July 25, 2003, Plaintiffs filed their response to the Second
Remand Results stating that they were satisfied with Defendant’s
certification. (Pls.” Cmts. on Def.’s Revised Determination on Re-
mand at 1.) However, in late August, Plaintiffs were informed by the
Pennsylvania Department of Trade and Labor, the state agency re-
sponsible for administering the NAFTA-TAA benefits, that Plaintiffs
would not receive basic trade readjustment allowances (“TRA") be-
cause the statutory 104-week eligibility period for those allowances
had expired during the pendency of this litigation. (See Jacobs-
Simmons Letter at 1-2 (“Federal law provides that a worker other-
wise meeting basic TRA eligibility requirements may receive basic
TRA only during the 104-week period following the worker’s most re-
cent total qualifying separation. ... Since [Plaintiffs’] certification
was issued after the expiration of the 104-week eligibility period for
basic TRA for most covered Tyco workersl,] . . . it was not possible for
most of the workers to qualify for any basic TRA.")); see also, 19
U.S.C. § 2293(a)(2) (“trade readjustment allowance shall not be paid
for any week after the close of the 104-week period . . . that begins
with the first week following the week in which the adversely af-
fected worked was most recently totally separated”).

The Court convened a teleconference to discuss this matter on
September 3, 2003. During the teleconference, the parties assured
the Court that they would “work together to resolve this issue” so
that benefits would be made available to Plaintiffs. (Letter from
Def.'s Counsel to the Court dated 09/03/03.) From September 2003 to
March 2004, the parties worked together to solve this problem and
kept the Court apprised of the situation through weekly status re-
ports. On February 27, 2004, Lenita Jacobs-Simmons, Regional Ad-
ministrator for the United States Department of Labor sent a letter
to the Honorable Stephen Schmerin, Secretary of Labor and Indus-
try for the States of Pennsylvania advising Secretary Schmerin that,
with respect to Plaintiffs, the Department of Labor was “modifying
[its] interpretation of Federal law requirements for TRA.” (Jacobs-
Simmons Letter at 1.) Specifically, the Department of Labor advised
Secretary Schmerin that:



84 CUSTOMS BULLETIN AND DECISIONS, VOL. 38, NO. 18, APRIL 28, 2004

The special circumstances of the litigation involved in this situ-
ation dictate that we provide some flexibility to allow Tyco
workers to obtain the NAFTA-TAA benefits they otherwise
would have been able to obtain except for the long dely in issu-
ing the certification. Where there has been undue and extreme
delay in issuing a certification due to circumstances of litiga-
tion, and plaintiffs’ actions did not substantially contribute to
the delay, the 104-week basic TRA eligibility period shall not
begin until the certification is issued. In this case, the Tyco liti-
gation was unusually lengthy and involved multiple remands,
and the certification was issued only after the expiration of the
104-week eligibility period for most (if not all) Tyco workers.
Equity and good conscience dictate that the Tyco workers be
“made whole” by being restored to the position they would have
occupied had there been no delay in issuing the certification.

(Jacobs-Simmons Letter at 2.) The Department of Labor explicitly
limited the application of this equitable solution to this case, stating
that “this action is unique and is a remedy only for this specific situ-
ation; it may not be construed by Pennsylvania or any other state as
precedent-setting in state TAA or NAFTA-TAA benefit determina-
tions for workers covered under other certifications.” (Jacobs-
Simmons Letter at 4.)

After reviewing the Jacobs-Simmons Letter, Plaintiffs informed
the Court that they would accept the letter as resolution of this mat-
ter, but with reservations. (Letter from Pls.’ Counsel to the Court of
03/11/04, at 2.) First, Plaintiffs were concerned that the letter only
granted prospective benefits; thus, some expenses that Plaintiffs had
incurred, which would have been reimbursable had the workers been
certified when they originally filed their petition, would not be reim-
bursed because the 104-week time limit had expired. (Id.) Second,
Plaintiffs were concerned that Defendant explicitly limited the scope
and application of its solution only to this particular case. (1d.) Plain-
tiffs noted that this problem was likely to recur with other workers
who seek judicial review of the Department of Labor’s eligibility de-
terminations in this Court. (Id.) Plaintiffs were pleased that Defen-
dant was willing to expand the time limits for Plaintiffs in “equity
and good conscience,” but questioned why Defendant would not
“demonstrate equity and good conscience with respect to other and
future workers similarly situated.” (Id. at 2-3.) Plaintiffs’ Counsel
informed the Court on March 12, 2004, that Plaintiffs had received
notice from the Pennsylvania Department of Labor and Industry
that they were eligible to receive TRA benefits in accordance with
the Jacobs-Simmons Letter. (See Letter from Pls.’” Counsel to the
Court of 03/12/04.) After stating their reservations, Plaintiffs ex-
pressed their appreciation that the Department of Labor had worked
with them to find “the means to make them as whole as possible, un-
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der the circumstances.” (Letter from Pls.’ Counsel to the Court of
03/11/04.)

The Court notes Plaintiffs’ reservations and affirms the Depart-
ment of Labor’s certification of Plaintiffs eligibility to receive
NAFTA-TAA benefits.

CONCLUSION

The Court observes that the Department of Labor failed to follow
this Court’s specific instructions on remand. Compare Former Em-
ployees of Tyco, 264 F. Supp. 2d at 1333 (directing Defendant to con-
sider specific information obtained from Plaintiffs), with Second Re-
mand Results, 68 Fed. Reg. 41,185 (failing to mention any
information obtained from Plaintiffs and granting certification based
on “new and additional information and clarification from the com-
pany”). However, because Plaintiffs are satisfied with the Depart-
ment of Labor’s determination as implemented by the Jacob-
Simmons Letter, (see Letter from Pls.’ Counsel to the Court of
03/11/04), this Court affirms the Second Remand Results and orders
the Clerk of this Court to include the Jacobs-Simmons Letter and
Plaintiffs’ letter to the Court of March 11, 2004, as part of the record
before the Court. Accordingly, this case is dismissed.






