U.S. Customs and Border Protection
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19 CFR PART 177

REVOCATION OF ONE RULING LETTER AND
REVOCATION OF TREATMENT RELATING TO THE
TARIFF CLASSIFICATION OF A CERTAIN CASE FOR BABY
WIPES

AGENCY: Customs and Border Protection, Department of Home-
land Security.

ACTION: Notice of revocation of one ruling letter and revocation of
treatment relating to the tariff classification of a certain case for baby
wipes.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C.
§1625(c)), as amended by section 623 of title VI (Customs Modern-
ization) of the North American Free Trade Agreement Implementa-
tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises inter-
ested parties that U.S. Customs and Border Protection (CBP) is
revoking one ruling letter concerning tariff classification of a certain
case for baby wipes under the Harmonized Tariff Schedule of the
United States (HTSUS). Similarly, CBP is revoking any treatment
previously accorded by CBP to substantially identical transactions.
Notice of the proposed action was published in the Customs Bulletin,
Vol. 50, No. 10, on March 9, 2016. One comment was received in
response to that notice.

EFFECTIVE DATE: This action is effective for merchandise
entered or withdrawn from warehouse for consumption on or after
August 22, 2016.

FOR FURTHER INFORMATION CONTACT: George Aduhene,
Tariff Classification and Marking Branch, Regulations and Rulings,
Office of International Trade, at (202) 325-0184.

SUPPLEMENTARY INFORMATION:
BACKGROUND

On December 8, 1993, Title VI (Customs Modernization), of the
North American Free Trade Agreement Implementation Act (Pub. L.
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103-182, 107 Stat. 2057) (“Title VI”), became effective. Title VI
amended many sections of the Tariff Act of 1930, as amended, and
related laws. Two new concepts which emerge from the law are
“informed compliance” and “shared responsibility.” These con-
cepts are premised on the idea that in order to maximize voluntary
compliance with customs laws and regulations, the trade community
needs to be clearly and completely informed of its legal obligations.

Accordingly, the law imposes a greater obligation on CBP to provide
the public with improved information concerning the trade commu-
nity’s responsibilities and rights under the customs and related laws.
In addition, both the public and CBP share responsibility in carrying
out import requirements. For example, under section 484 of the Tariff
Act 0of 1930, as amended (19 U.S.C. § 1484), the importer of record is
responsible for using reasonable care to enter, classify and value
imported merchandise, and to provide any other information neces-
sary to enable CBP to properly assess duties, collect accurate statis-
tics, and determine whether any other applicable legal requirement is
met.

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C.
§1625(c)(1)), as amended by section 623 of Title VI, a notice was
published in the Customs Bulletin, Vol. 50, No. 10, on March 9, 2016
proposing to revoke one ruling letter pertaining to the tariff classifi-
cation of a certain case for baby wipes. As stated in the proposed
notice, this action will cover New York Ruling Letter (“NY”) N247516,
dated November 19, 2013, as well as any rulings on this merchandise
which may exist, but have not been specifically identified. CBP has
undertaken reasonable efforts to search existing databases for rul-
ings in addition to the one identified. No further rulings have been
found. Any party who has received an interpretive ruling or decision
(i.e., a ruling letter, internal advice memorandum or decision, or
protest review decision) on the merchandise subject to this notice
should have advised CBP during the comment period.

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C.
§1625(c)(2)), as amended by section 623 of Title VI, CBP is revoking
any treatment previously accorded by CBP to substantially identical
transactions. Any person involved in substantially identical transac-
tions should have advised CBP during the comment period. An im-
porter’s failure to advise CBP of substantially identical transactions
or of a specific ruling not identified in this notice may raise issues of
reasonable care on the part of the importer or its agents for impor-
tations of merchandise subsequent to the effective date of this notice.

In NY N247516, CBP classified a certain case for baby wipes in
heading 4202, HTSUS, specifically in subheading 4202.99.90 of the
Harmonized Tariff Schedule of the United States (HTSUS), which
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provides, in pertinent part, for other bags and containers, other,
other, other. CBP has reviewed NY N247516 and has determined the
ruling letter to be in error. It is now CBP’s position that the fillable
case for baby wipes are properly classified, by operation of GRIs 1 and
6, in heading 4202, HTSUS, specifically in subheading 4202.92.90,
HTSUS, which provides, in pertinent part, for other containers and
cases, with outer surface of plastic sheeting or textiles materials,
other, other, other.

Pursuant to 19 U.S.C. §1625(c)(1), CBP is revoking NY N247516
and revoking or modifying any other ruling not specifically identified
to reflect the analysis contained in Headquarters Ruling Letter
(“HQ”) H257222, set forth as Attachment “A” to this notice. Addition-
ally, pursuant to 19 U.S.C. §1625(c)(2), CBP is revoking any treat-
ment previously accorded by CBP to substantially identical transac-
tions.

In accordance with 19 U.S.C. §1625(c), this ruling will become
effective 60 days after publication in the Customs Bulletin.

Dated: April 25, 2016
GrEG CONNOR
for

MyLEs B. HarmoON,
Director
Commercial and Trade Facilitation Division

Attachment
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HQ H257222
April 25, 2016
CLA-2 OT:RR:CTF:TCM H257222 GA
CATEGORY: Classification
TARIFF NO.: 4202.92.90 HTSUS
MER. DoNALD STEIN
GREENBERG TRraURIG, LLP
2101 L Streer, N.W., Svire 1000
WasnineTon. D.C. 20037

RE: Tariff classification of certain case for baby wipes; reconsideration of
NY N247516

DEArR MR. STEIN:

In New York Ruling Letter (NY) N247516, U.S. Customs and Border Pro-
tection (CBP), issued to your client, Kimberly-Clark Corporation, Inc. on
November 19, 2013, a certain refillable plastic case for baby wipes was
classified under subheading 4202.99.9000 of the Harmonized Tariff Schedule
of the United States Annotated (HTSUSA), which provides, in pertinent part,
for other bags and containers, other, other, other. We have since reviewed NY
247516 and find it to be in error with respect to the description of the subject
merchandise and the classification of the case for baby wipes.

On March 9, 2016, pursuant to section 625(c)(1), Tariff Act of 1930 (19
U.S.C. 1625(c)(1), as amended by section 623 of Title VI, notice of the pro-
posed action was published in the Customs Bulletin Vol. 50, No. 10. CBP
received one comment in support of the notice of revocation from the importer
whose merchandise was at issue in NY N247516. In its comment, the im-
porter noted that the proposed revocation as correct because the case for baby
wipes at issue was made of plastic sheeting, not molded plastic.

FACTS:

According to NY N247516, a sample of the instant merchandise was sub-
mitted to CBP for classification. The ruling described the subject merchan-
dise as a style G066 two-piece case for baby wipes. The first component is a
molded plastic case that is specially shaped and fitted to contain a package of
baby wipes. The case opens into halves that snap together on one side. The
front of the case has a slide closure for dispensing the wipes. The second
component is textile case that is shaped and fitted to contain the molded
plastic case. The two components together form a composite good, General
Rule Interpretation 3(b) of the Harmonized Tariff Schedule of the United
States (HTSUS) noted. The ruling indicated the essential character of the
merchandise is imparted by the molded plastic case. This description of the
subject merchandise was inaccurate description of the sample you submitted,
thereby resulting in a misclassification of the subject merchandise.

In your reconsideration request, dated February 19, 2014, you pointed out
the error in description and clarified that the subject merchandise is a case
that is specially shaped and fitted to contain a package of by baby wipes. It
is constructed of plastic sheeting material. The case features a wrist strap, an
integral extruded closure, and a flip-top for dispensing the wipes. It is of a
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durable construction and suitable for repetitive use. Upon visual inspection
of the sample you resubmitted, CBP confirms this description of the subject
merchandise.

ISSUE:

What is the proper classification under the HTSUS for the subject mer-
chandise?

LAW AND ANALYSIS:

Classification under the HTSUS is made in accordance with the General
Rules of Interpretation (GRIs). GRI 1 provides that the classification of goods
shall be determined according to the terms of the headings of the tariff
schedule and any relative section or chapter notes. In the event that the
goods cannot be classified solely on the basis of GRI 1, and if the headings and
legal notes do not otherwise require, the remaining GRIs 2 through 6 may
then be applied in order.

There is no dispute that the subject merchandise is provided for under
heading 4202, HTSUS. Pursuant to GRI 6, each subheading within heading
4202, HT'SUS, are considered in order to determine which best describes the
merchandise in question.

The subheadings under consideration in this case are subheading 4202.92,
HTSUS, which provides, in pertinent part, for other containers or cases, with
outer surface of sheeting plastics and subheading 4202.99, HTSUS, which
covers other containers and cases. There is no dispute that the sample
description in ruling NY N247516 was inaccurate. The sample merchandise
is not of molded plastic; it is of plastic sheeting. There is no textile in the
sample submitted. Furthermore, the sample merchandise is a one-piece case,
not a two-piece case. Therefore, the subject merchandise is properly classified
under subheading 4202.92, HTSUS, and therefore cannot be classified under
the residual subheading 4202.99, HTSUS.

HOLDING:

By application of GRIs 1 and 6, the case for baby wipes is classifiable under
heading 4202, HTSUS, and specifically provided for in subheading
4202.92.90, HTSUS, which provides, in pertinent part for other containers or
cases, with outer surface of sheeting of plastic. The column one, general rate
of duty is 17.6 percent ad valorem.

Duty rates are provided for your convenience and subject to change. The
text of the most recent HTSUS and the accompanying duty rates are provided
on the World Wide Web at www.usitc.gov.
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EFFECT ON OTHER RULINGS:

NY N247516, dated November 19, 2013, is hereby REVOKED.
In accordance with 19. U.S.C. § 1625(c), this ruling will become effective 60
days after its publication in the Customs Bulletin.

Sincerely,
Grec CONNOR

for

Mryies B. Harwmon,
Director
Commercial and Trade Facilitation Division

| I |

PROPOSED REVOCATION OF TWO RULING LETTERS
AND REVOCATION OF TREATMENT RELATING TO THE
TARIFF CLASSIFICATION OF NON-STRUCTURAL
LAMINATED FIBERBOARD CEILING, WALL, AND
FLOORING PANELS

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of proposed revocation of two ruling letters and
revocation of treatment relating to the tariff classification of non-
structural laminated fiberboard ceiling, wall, and flooring panels.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C.
§1625(c)), as amended by section 623 of title VI (Customs Modern-
ization) of the North American Free Trade Agreement Implementa-
tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises inter-
ested parties that U.S. Customs and Border Protection (CBP) intends
to revoke two ruling letters concerning tariff classification of non-
structural laminated fiberboard ceiling, wall, and flooring panels
under the Harmonized Tariff Schedule of the United States (HTSUS).
Similarly, CBP intends to revoke any treatment previously accorded
by CBP to substantially identical transactions. Comments on the
correctness of the proposed actions are invited.

DATES: Comments must be received on or before July 22, 2016.

ADDRESSES: Written comments are to be addressed to the U.S.
Customs and Border Protection, Office of International Trade,
Regulations and Rulings, Attention: Trade and Commercial
Regulations Branch, 90 K St., NE, 10th Floor, Washington, DC
20229-1177. Submitted comments may be inspected at the address
stated above during regular business hours. Arrangements to

inspect submitted comments should be made in advance by calling
Mr. Joseph Clark at (202) 325-0118.
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FOR FURTHER INFORMATION CONTACT: Laurance W.
Frierson, Tariff Classification and Marking Branch, Regulations
and Rulings, Office of International Trade, at (202) 325-0371.

SUPPLEMENTARY INFORMATION:
BACKGROUND

On December 8, 1993, Title VI (Customs Modernization), of the
North American Free Trade Agreement Implementation Act (Pub. L.
103— 182, 107 Stat. 2057) (“Title VI”), became effective. Title VI
amended many sections of the Tariff Act of 1930, as amended, and
related laws. Two new concepts which emerge from the law are
“informed compliance” and “shared responsibility.” These con-
cepts are premised on the idea that in order to maximize voluntary
compliance with customs laws and regulations, the trade community
needs to be clearly and completely informed of its legal obligations.

Accordingly, the law imposes a greater obligation on CBP to provide
the public with improved information concerning the trade commu-
nity’s responsibilities and rights under the customs and related laws.
In addition, both the public and CBP share responsibility in carrying
out import requirements. For example, under section 484 of the Tariff
Act 0of 1930, as amended (19 U.S.C. § 1484), the importer of record is
responsible for using reasonable care to enter, classify and value
imported merchandise, and to provide any other information neces-
sary to enable CBP to properly assess duties, collect accurate statis-
tics, and determine whether any other applicable legal requirement is
met.

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C.
§1625(c)(1)), as amended by section 623 of Title VI, this notice advises
interested parties that CBP is proposing to revoke two ruling letters
pertaining to the tariff classification of non-structural laminated fi-
berboard ceiling, wall, and flooring panels. Although in this notice,
CBP is specifically referring to New York Ruling Letters (“NY”)
N235680, dated December 20, 2012 (Attachment A), and NY
N238576, dated March 22, 2013 (Attachment B), this notice covers
any rulings on this merchandise which may exist, but have not been
specifically identified. CBP has undertaken reasonable efforts to
search existing databases for rulings in addition to the two identified.
No further rulings have been found. Any party who has received an
interpretive ruling or decision (i.e., a ruling letter, internal advice
memorandum or decision, or protest review decision) on the merchan-
dise subject to this notice should advise CBP during the notice period.

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C.
§1625(c)(2)), as amended by section 623 of Title VI, CBP is proposing
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to revoke any treatment previously accorded by CBP to substantially
identical transactions. Any person involved in substantially identical
transactions should advise CBP during this notice period. An import-
er’s failure to advise CBP of substantially identical transactions or of
a specific ruling not identified in this notice may raise issues of
reasonable care on the part of the importer or its agents for impor-
tations of merchandise subsequent to the effective date of the final
decision on this notice.

In ruling letters NY N235680 and N238576, CBP classified non-
structural laminated fiberboard ceiling, wall, and flooring panels in
heading 4411, HTSUS, which provides for “Fiberboard of wood or
other ligneous materials, whether or not bonded with resins or other
organic substances.” CBP has reviewed ruling letters NY N235680
and N238576 and has determined the ruling letters to be in error. It
is now CBP’s position that non-structural laminated fiberboard ceil-
ing, wall, and flooring panels are properly classified, by operation of
GRI 1, under heading 4418, HTSUS, which provides for “Builders’
joinery and carpentry of wood, including cellular wood panels and
assembled flooring panels; shingles and shakes.”

Pursuant to 19 U.S.C. §1625(c)(1), CBP is proposing to revoke
ruling letters NY N235680 and N238576 and to revoke or modify any
other ruling not specifically identified to reflect the analysis con-
tained in the proposed Headquarters Ruling Letter (“HQ”) H242050,
set forth as Attachment C to this notice. Additionally, pursuant to 19
U.S.C. §1625(c)(2), CBP is proposing to revoke any treatment previ-
ously accorded by CBP to substantially identical transactions.

Before taking this action, consideration will be given to any written
comments timely received.

Dated: April 27, 2016
Grec CONNOR
for

Myres B. HarmoN,
Director
Commercial and Trade Facilitation Division

Attachments
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[ATTACHMENT A]

N235680
December 20, 2012
CLA-2-44:0T:RR:NC:2:230
CATEGORY: Classification
TARIFF NO.: 4411.92.4000
MR. ApriaN BosrLoorEr
AIr Ticer Exprress (USA) Inc.
149-09 183rD STREET
SPRINGFIELD GARDENS, NY 11413

RE: The tariff classification of fiberboard ceiling and wall planks from
China

Dear MR. BosLooPER:

In your letter dated October 10, 2012, you requested a tariff classification
ruling on behalf of your client, Halstead New England Corporation. The
ruling was returned to you for additional information which was resubmitted
to this office on November 21, 2012.

The ruling was requested on ceiling and wall planks which are identified as
“Toptile Woodgrain Ceiling and Wall Planks”. A representative sample and
product literature was submitted for our examination.

The panels consist of a wood fiberboard laminated on both surfaces with
paper layers. The top or face surface consists of a paper layer which has a
decorative design printed on it. The bottom or back surface is covered with a
balancing paper. The panels are tongued and grooved along the edges and
ends. You state in your letter that the fiberboard is manufactured by the “wet
production process” and has a density of 0.88 g/cm®. The marketing materials
provided indicate that the “Toptile” product will be imported in Nominal 48”
(L) x 5”7 (W) x 8mm thick planks.

The applicable subheading for the fiberboard ceiling and wall planks will
be 4411.92.4000, Harmonized Tariff Schedule of the United States (HTSUS),
which provides for Fiberboard of wood or other ligneous materials, whether
or not bonded with resins or other organic substances: Other: Of a density
exceeding 0.8g/cm3: Other: Other: Other. The rate of duty will be 6 percent ad
valorem.

Duty rates are provided for your convenience and are subject to change.
The text of the most recent HTSUS and the accompanying duty rates are
provided on World Wide Web at http:/www.usitc.gov/tata/hts/.

This ruling is being issued under the provisions of Part 177 of the Customs
Regulations (19 C.F.R. 177).

A copy of the ruling or the control number indicated above should be
provided with the entry documents filed at the time this merchandise is
imported. If you have any questions regarding the ruling, contact National
Import Specialist Laurel Duvall at (646) 733—-3035.

Sincerely,
Tromas J. Russo
Director
National Commodity Specialist Division
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[ATTACHMENT B]

N238576
March 22, 2013
CLA-2-44:0T:RR:NC:2:230
CATEGORY: Classification
TARIFF NO.: 4411.13.2000; 4411.14.2000
MR. DanieL Lang
LND DeveropmenT, Inc.
2903 THAYER DRIVE
Waxaaw, NC 28173

RE: The tariff classification of laminate fiberboard flooring planks from
Germany and China

Dear Mr. Lana:

In your letter dated January 29, 2013, you requested a tariff classification
ruling.

The ruling was requested on two fiberboard “laminate flooring” planks.
Representative samples were submitted for our review and will be retained
for reference.

Both flooring panels measure approximately 195mm wide; the German
panel measures 6mm in thickness, and the Chinese panel 11.5mm. You do not
indicate the lengths in which either panel will be imported. Both panels are
composed of wood fiberboard that has been laminated with melamine im-
pregnated paper layers on both surfaces. The top surface includes a decora-
tive wood grain printed paper and is finished with aluminum oxide. The
fiberboard is produced by the dry production process, during which dried
wood fibers are injected with resin and wax and blown into a dryer. The
resulting fibers are pressed into a mat, subjected to high heat and pressure,
and trimmed. The fiberboard, having a density of greater than 0.8g/cm?, is
sanded on both sides prior to the addition of the paper layers. The laminate
fiberboard flooring is tongued and grooved on the edges and ends with an
interlocking profile.

As you note, the manufacturing of wood fiber by the dry production process
is a distinguishing characteristic of medium density fiberboard (MDF). This
point is consistent with the description of MDF set forth in the Explanatory
Notes to the Harmonized System (ENs).

In your letter, you argue that the correct classification of the instant
products is 4418.90.46, Harmonized Tariff Schedule of the United States
(HTSUS), in accordance with Faus Group, Inc. vs. United States (“Faus”),
Slip Op 2008-1605. However, Faus referenced goods that were entered into
the commerce of the United States prior to 2006; on February 3, 2007, tariff
subheadings in heading 4411, HTSUS, which were added with the specific
intent of covering “laminate” fiberboard flooring, such as the instant prod-
ucts, became effective. Classification within these subheadings is consistent
with Legal Note 4 to Chapter 44, HTSUS, which states “Products of heading
4410, 4411 or 4412 may be worked to form the shapes provided for in respect
of the articles of heading 4409, curved, corrugated, perforated, cut or formed
to shapes other than square or rectangular or submitted to any other opera-
tion provided it does not give them the character of articles of other head-
ings.” Tongue and groove shaping is specifically noted in the language of
heading 4409, HTSUS.



11 CUSTOMS BULLETIN AND DECISIONS, VOL. 50, No. 25, JunE 22, 2016

The applicable subheading for the German laminate fiberboard flooring
product will be 4411.13.2000, Harmonized Tariff Schedule of the United
States (HT'SUS), which provides for: Fiberboard of wood or other ligneous
materials, whether or not bonded with resins or other organic substances:
Medium density fiberboard (MDF): Of a thickness exceeding 5mm but not
exceeding 9mm: Other: Tongued, grooved or rabbetted continuously along
any of its edges and dedicated for use in the construction of walls, ceilings or
other parts of buildings: Laminated boards bonded in whole or in part, or
impregnated, with synthetic resins. The rate of duty will be 1.9 cents per
kilogram plus 1.5 percent ad valorem.

The applicable subheading for the Chinese laminate fiberboard flooring
products will be 4411.14.2000, Harmonized Tariff Schedule of the United
States (HT'SUS), which provides for: Fiberboard of wood or other ligneous
materials, whether or not bonded with resins or other organic substances:
Medium density fiberboard (MDF): Of a thickness exceeding 9mm: Other:
Tongued, grooved or rabbetted continuously along any of its edges and dedi-
cated for use in the construction of walls, ceilings or other parts of buildings:
Laminated boards bonded in whole or in part, or impregnated, with synthetic
resins. The rate of duty will be 1.9 cents per kilogram plus 1.5 percent ad
valorem.

Duty rates are provided for your convenience and are subject to change.
The text of the most recent HTSUS and the accompanying duty rates are
provided on World Wide Web at http:/www.usitc.gov/tata/hts/.

This ruling is being issued under the provisions of Part 177 of the Customs
Regulations (19 C.F.R. 177).

A copy of the ruling or the control number indicated above should be
provided with the entry documents filed at the time this merchandise is
imported. If you have any questions regarding the ruling, contact National
Import Specialist Laurel Duvall at (646) 733-3035.

Sincerely,
Trowmas J. Russo
Director
National Commodity Specialist Division
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[ATTACHMENT C]

HQ H242050
CLA-2 OT:RR:CTF:TCM H242050 LWF
CATEGORY: Classification
TARIFF NO.: 4418.90.46
MRg. Leonarp L. FrLeisig
WirLLcox & Savace, P.C.
WEeLLs FarRco CENTER
440 MonTIcELLO AVE.
Surre 2200
Norrork, VA 23510

RE: Revocation of New York Ruling Letter (NY) N235680, dated December
20, 2012, and NY N238576, dated March 22, 2013; Classification of
non-structural laminated fiberboard ceiling, wall, and flooring panels

Dear Mr. Fresia:

This letter is in reference to New York Ruling Letter (NY) N235680, issued
to your client, Halstead New England Corporation (“Halstead”), on December
20, 2012, concerning the tariff classification of non-structural laminated
fiberboard ceiling and wall panels under the Harmonized Tariff Schedule of
the United States (HTSUS). In ruling letter NY N235680, U.S. Customs and
Border Protection (CBP) classified the fiberboard ceiling and wall panels
under heading 4411, HTSUS, which provides for “Fiberboard of wood or other
ligneous materials, whether or not bonded with resins or other organic
substances.” CBP has reviewed ruling letter NY N235680 and determined
that the ruling is incorrect.

CBP has also reviewed ruling letter NY N238576, dated March 22, 2013,
concerning the tariff classification of non-structural laminated flooring pan-
els, and has similarly determined the ruling to be in error. Accordingly, for the
reasons set forth below, CBP is revoking ruling letters NY N235680 and
N238576.

FACTS:

The merchandise at issue consists of entries of non-structural laminated
fiberboard ceiling, wall, and flooring panels (the “laminated fiberboard pan-
els”). Specifically, in ruling letter NY N235680, CBP addressed the classifi-
cation of ceiling and wall panels identified as “Toptile Woodgrain Ceiling and
Wall Planks; in ruling letter NY N238576, CBP addressed the classification
of two styles of flooring panels.

In ruling letter NY N235680, CBP provided the following description of the
ceiling and wall panels:

The panels consist of a wood fiberboard laminated on both surfaces with
paper layers. The top or face surface consists of a paper layer which has
a decorative design printed on it. The bottom or back surface is covered
with a balancing paper. The panels are tongue and grooved along the
edges and ends... [T]he fiberboard is manufactured by the “wet production
process” and has a density of .88 g/cm®. The marketing materials provided
indicate that the “Toptile” product will be imported in Nominal 48” (L) x
5” (W) x 8mm thick planks.

In ruling letter NY N238576, CBP provided the following description of the
flooring panels:
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Both flooring panels measure approximately 195mm wide; the German
panel measures 6mm in thickness, and the Chinese panel 11.5mm... Both
panels are composed of wood fiberboard that has been laminated with
melamine impregnated paper layers on both surfaces. The top surface
includes a decorative wood grain printed paper and is finished with
aluminum oxide. The fiberboard is produced by the dry production pro-
cess, during which dried wood fibers are injected with resin and wax and
blown into a dryer. The resulting fibers are pressed into a mat, subjected
to high head and pressure, and trimmed. The fiberboard, having a density
of greater than 0.8g/cm?®, is sanded on both sides prior to the addition of
the paper layers. The laminate fiberboard flooring is tongued and grooved
on the edges and ends with an interlocking profile.

® ok ok k%

ISSUE:

Whether the non-structural laminated fiberboard ceiling, wall, and flooring
panels are classified under heading 4411, HTSUS, as fiberboard of wood or
other ligneous materials, whether or not bonded with resins or other organic
substances, or under heading 4418, HTSUS, as builders’ joinery and carpen-
try of wood, including cellular wood panels and assembled flooring panels.

LAW AND ANALYSIS:

Merchandise imported into the United States is classified under the
HTSUS. Tariff classification is governed by the principles set forth in the
General Rules of Interpretation (GRIs) and, in the absence of special lan-
guage or context which requires otherwise, by the Additional U.S. Rules of
Interpretation. The GRIs and the Additional U.S. Rules of Interpretation are
part of the HTSUS and are to be considered statutory provisions of law for all
purposes.

GRI 1 requires that classification be determined first according to the
terms of the headings of the tariff schedule and any relative section or
chapter notes and, unless otherwise required, according to the remaining
GRIs taken in their appropriate order.

The HTSUS provisions under consideration are as follows:

4411 Fiberboard of wood or other ligneous materials, whether or not
bonded with resins or other organic substances:

4418 Builders’ joinery and carpentry of wood, including cellular wood
panels and assembled flooring panels; shingles and shakes:

ES * * * *
Note 4 to Chapter 44, HTSUS, states as follows:

4. Products of heading 4410, 4411 or 4412 may be worked to form the
shapes provided for in respect of the articles of heading 4409, curved,
corrugated, perforated, cut or formed to shapes other than square or
rectangular or submitted to any other operation provided it does not give
them the character of articles of other headings.

The Harmonized Commodity Description and Coding System Explanatory
Notes (“ENs”) constitute the official interpretation of the Harmonized System
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at the international level. While neither legally binding nor dispositive, the
ENs provide a commentary on the scope of each heading of the HTSUS and
are generally indicative of the proper interpretation of these headings. See
T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989).
The ENs to heading 44.18, HS, provide, in relevant part, as follows:
This heading applies to woodwork, including that of wood marquetry or
inlaid wood, used in the construction of any kind of building, etc., in the
form of assembled goods or as recognizable unassembled pieces (e.g.,
prepared with tenons, mortises, dovetails or other similar joints for as-
sembly), whether or not with their metal fittings such as hinges, locks,
etc.

The articles of this heading may be made of ordinary wood or of particle
board or similar board, fibreboard, laminated wood or densified wood (see
Note 3 to this Chapter).

[..]

This heading also covers solid blocks, strips, friezes, etc., assembled
into flooring panels (including parquet panels) or tiles, with or
without borders. It also includes flooring panels or tiles consisting of
blocks, strips, friezes, etc., assembled on a support of one or more layers
of wood, known as “multilayer” parquet flooring panels. The top
layer (wear layer) is commonly made from two or more rows of strips
making up the panel. These panels or tiles may be tongued and grooved
at the edges to facilitate assembly. (Emphasis original).

L S T I

In its request for reconsideration of ruling letter NY N235680, Halstead
asserts that the non-structural laminated fiberboard ceiling and wall panels
at issue in NY N235680 are properly classified under heading 4418, HTSUS.
In support of its position, Halstead states that the physical characteristics of
the ceiling and wall panels are “virtually identical” to certain laminated
fiberboard flooring panels that were previously classified under heading
4418, HTSUS, by the U.S. Court of Appeal for the Federal Circuit (CAFC).
See Faus Group, Inc. v. United States, 581 F.3d 1369 (Fed. Cir. 2009). Accord-
ingly, Halstead asserts that ruling letter NY N235680 should be revoked and
that CBP should classify its non-structural laminated fiberboard panels un-
der heading 4418, HT'SUS, in accord with the guidance provided by the CAFC
in Faus.

In Faus, the CAFC addressed the question of whether certain laminated
flooring panels were properly classified as “fiberboard” under heading 4411,
HTSUS, or as “builders’ joinery” under heading 4418, HTSUS. See Faus, 581
F.3d at 1369. Similar to the fiberboard panels at issue in ruling letters NY
N242050 and N238576, the laminated flooring panels in Faus consisted of a
fiberboard core with a color photograph overlay on each panel to simulate the
appearance of a natural wood product. Faus, 581 F.3d at 1370. Likewise, the
CAFC described the panels as non-structural finished articles designed to be
installed by end users over a structural subfloor. Id. Each panel possessed
tongue-and-groove joints along its edges to facilitate assembly with other like
flooring panels. Id.
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As an initial matter, the CAFC in Faus determined that the laminated
flooring panels were prima facie classifiable under heading 4418, HTSUS, as
“builders’ joinery,” based on the U.S. Court of International Trade’s (CIT)
definition of the heading terms, “builders” and “joinery.” Faus, 581 F.3d at
1372. Specifically, the CAFC adopted the CIT’s definition of “builders’joinery”
in heading 4418, HTSUS, to mean “already joined pieces of wood or wood
products capable of being joined with joints that function as non-structural
elements of a building and are used as finishing for the interior of a building.”
Id. (quoting Faus Group, Inc. v. United States, 358 F. Supp. 2d 1244, 28 Ct.
Int’l Trade 1879 (Ct. Int’l Trade 2004)).

The CAFC noted that although the plain language of heading 4418, HT-
SUS, states that builders’ joinery “includ[es] cellular wood panels and as-
sembled parquet panels,” the heading text does not indicate that heading
4418 is limited only to those specific exemplars. Faus, 581 F.3d at 1372
(stating “[N]othing in heading 4418 suggests that it applies only to products
that are not described by the language of other provisions.”). Accordingly,
because the plain language of heading 4418, HTSUS, does not exclude lami-
nated flooring panels from classification under heading 4418, the CAFC
upheld the CIT’s determination that the flooring panels were prima facie
classifiable under heading 4418, HT'SUS. Id. at 1373.

Having concluded that the laminated flooring panels were prima facie
classifiable under heading 4418, HTSUS, the CAFC next accepted—for the
sake of argument—that the flooring panels were also prima facie classifiable
under heading 4411, HTSUS.! Faus, 581 F.3d at 1373. Consequently, because
the Court considered the merchandise to be prima facie classifiable under
both headings 4418 and 4411, HT'SUS, the CAFC observed that classification
must be determined by application of GRI 3(a), which require the Court to
look to the Nomenclature provision with requirements that are more difficult
to satisfy and that describe the article with the greatest degree of accuracy
and certainty. Id.

According to GRI 3(a), when a product is prima facie classifiable under two
or more headings, “[t|he headings which provides the most specific descrip-
tion shall be preferred to headings providing a more general description.” For
example, in Orlando Food Corp. v. United States, 140 F.3d 1437 (Fed. Cir.
1998), the CAFC compared heading 2103, HTSUS, which covers preparations
for sauces, with heading 2002, HTSUS, which covers prepared and preserved
tomatoes, and concluded that heading 2103 was “more difficult to satisfy,”
because producing a preparation for a sauce necessarily involves some degree
of processing. Faus, 581 F.3d at 1374 (citing Orlando Food, 140 F.3d at
1441-42). By contrast, the CAFC noted that heading 2002, HTSUS, requires
only minimal processing. Id. Consequently, because the requirements of

! The CAFC noted that if it were to determine that the laminated flooring panels were not
prima facie classifiable under heading 4411, HTSUS, such a determination would leave
heading 4418, HTSUS, as the only possible classification of the merchandise. Faus, 581 F.3d
at 1373.
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heading 2103, HTSUS, were more difficult to satisfy, the CAFC in Orlando
Food held that heading 2103 provided a more specific product description
than heading 2002, HTSUS, and was therefore preferred for the purposes of
classification under GRI 3(a). Id.

Similar to the CAFC’s analysis in Orlando Food, the Court in Faus deter-
mined that the plain language of heading 4418, HTSUS, describes articles
with greater specificity than heading 4411, HTSUS, and was therefore more
difficult to satisfy than heading 4411. Specifically, the CAFC observed that in
order to be classified under heading 4418, HTSUS:

[Tlt is necessary that the raw material (fiberboard or other wood-based
material) be processed so that there can be a joining of pieces, or so that
products are created that are capable of being joined. In contrast, while
fiberboard that has undergone some processing may under Note 4 still
come within heading 4418, processing is not a requirement for classifica-
tion in [heading 4411], which by its plain language includes raw fiber-
board. Faus, 581 F.3d at 1374.

Consequently, the CAFC noted that while heading 4418, HTSUS, may
embrace a number of different products, the uses of those products are rather
limited. Faus, 581 F.3d at 1374.

By contrast, the terms of heading 4411, HTSUS, are not limited at all by
use, and the CAFC concluded that because heading 4411, HTSUS, covers a
large variety of both unprocessed and processed fiberboard products—
whereas heading 4418, HTSUS, covers only processed products for use as
non-structural elements in the construction of buildings, heading 4418 is the
more specific of the two headings. Faus, 581 F.3d at 1374. Accordingly, by
application of GRI 3 (a), the CAFC classified the laminated flooring panels
under heading 4418, HTSUS, because the heading is more specific than
heading 4411, HTSUS. Id. at 1374-75.

In accord with the definition of “builders’ joinery” set forth by the CAFC in
Faus, CBP finds that the laminated fiberboard panels at issue in ruling
letters NY N242050 and N238576 are properly described as “already joined
pieces of wood or wood products capable of being joined with joints that
function as non-structural elements of a building and are used as finishing for
the interior of a building.” See Faus, 581 F.3d at 1372. Similar to the lami-
nated flooring panels in Faus, the instant laminated fiberboard ceiling, wall,
and flooring panels each consist of non-structural wood fiberboard that has
been laminated with paper on both surfaces of the fiberboard core. The paper
laminated to the top surface of each panel features a decorative design
overlay to simulate the appearance of natural wood. The fiberboard panels
are tongue-and-grooved along the edges and ends of the panels to create an
interlocking profile that facilitates the assembly with other like ceiling, wall,
or flooring panels. Accordingly, CBP finds that the instant laminated panels
are substantially similar to the merchandise at issue in Faus and that the
ceiling, wall, and flooring panels are prima facie classifiable under heading
4418, HTSUS, as builders’ joinery.

Consistent with CAFC’s analysis in Faus, CBP has similarly assumed—for
the sake of argument—that the ceiling, wall, and flooring panels are also
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classifiable prima facie under heading 4411, HTSUS. See Faus, 581 F.3d at
1373. There, the CAFC instructed that classification between headings 4418
and 4411, HTSUS, should be determined by application of GRI 3(a), i.e. the
heading which provides the most specific description of the merchandise. Id.
Thus, under the CAFC’s decision in Faus, because heading 4418, HTSUS,
encompasses a narrower range of items and uses than heading 4411, HTSUS,
it is the more specific of the two headings. Id. Consequently, by application of
GRI 3 (a), CBP finds that the instant non-structural laminated fiberboard
ceiling, wall, and flooring panels are properly classified under heading 4418,
HTSUS.

HOLDING:

By application of GRI 3(a), the non-structural laminated fiberboard ceiling
and wall panels at issue in ruling letter NY N235680 are classified under
heading 4418, HT'SUS, specifically in subheading 4418.90.46, which provides
for “Builders’ joinery and carpentry of wood, including cellular wood panels
and assembled flooring panels; shingles and shakes: Other: Other.” The 2016
column one, general rate of duty is 3.2% ad valorem.

By application of GRI 3(a), the non-structural laminated fiberboard floor-
ing panels at issue in ruling letter NY N238576 are classified under heading
4418, HTSUS, specifically in subheading 4418.90.46, which provides for
“Builders’ joinery and carpentry of wood, including cellular wood panels and
assembled flooring panels; shingles and shakes: Other: Other.” The 2016
column one, general rate of duty is 3.2% ad valorem.

Duty rates are provided for you convenience and are subject to change. The
text of the most recent HTSUS and the accompanying duty rates are provided
on the Internet at http:/ /hts.usitc.gov/.

EFFECT ON OTHER RULINGS:

Ruling letters NY N235680, dated December 20, 2012, and NY N238576,
dated March 22, 2013 are hereby REVOKED in accordance with the above
analysis.

Sincerely,

MyLEs B. HarmON,
Director
Commercial and Trade Facilitation Division
CC: Daniel Lang
LND Development, Inc.
2903 Thayer Drive
Waxhaw, NC 28173
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19 CFR PART 177

MODIFICATION OF ONE RULING LETTER AND
REVOCATION OF TREATMENT RELATING TO THE
TARIFF CLASSIFICATION OF CEREAL BARS

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of modification of one ruling letter, and of revoca-
tion of treatment relating to the tariff classification of cereal bars.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C.
§1625(c)), as amended by section 623 of title VI (Customs Modern-
ization) of the North American Free Trade Agreement Implementa-
tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises inter-
ested parties that U.S. Customs and Border Protection (CBP) is
modifying one ruling letter concerning tariff classification of cereal
bars under the Harmonized Tariff Schedule of the United States
(HTSUS). Similarly, CBP is modifying any treatment previously ac-
corded by CBP to substantially identical transactions. Notice of the
proposed action was published in the Customs Bulletin, Vol. 50, No.
10, on March 9, 2016. No comments were received in response to that
notice.

EFFECTIVE DATE: This action is effective for merchandise
entered or withdrawn from warehouse for consumption on or after
August 22, 2016.

FOR FURTHER INFORMATION CONTACT: Claudia Garver,
Tariff Classification and Marking Branch, Regulations and Rulings,
Office of Trade, at (202) 325-0024.

SUPPLEMENTARY INFORMATION:
BACKGROUND

On December 8, 1993, Title VI (Customs Modernization), of the
North American Free Trade Agreement Implementation Act (Pub. L.
103-182, 107 Stat. 2057) (“Title VI”), became effective. Title VI
amended many sections of the Tariff Act of 1930, as amended, and
related laws. Two new concepts which emerge from the law are
“informed compliance” and “shared responsibility.” These con-
cepts are premised on the idea that in order to maximize voluntary
compliance with customs laws and regulations, the trade community
needs to be clearly and completely informed of its legal obligations.

Accordingly, the law imposes a greater obligation on CBP to provide
the public with improved information concerning the trade commu-



19 CUSTOMS BULLETIN AND DECISIONS, VOL. 50, No. 25, JunE 22, 2016

nity’s responsibilities and rights under the customs and related laws.
In addition, both the public and CBP share responsibility in carrying
out import requirements. For example, under section 484 of the Tariff
Act 0of 1930, as amended (19 U.S.C. § 1484), the importer of record is
responsible for using reasonable care to enter, classify and value
imported merchandise, and to provide any other information neces-
sary to enable CBP to properly assess duties, collect accurate statis-
tics, and determine whether any other applicable legal requirement is
met.

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C.
§1625(c)(1)), as amended by section 623 of Title VI, a notice was
published in the Customs Bulletin, Vol. 50, No. 10, on March 9, 2016,
proposing to modify one ruling letter pertaining to the tariff classifi-
cation of cereal bars. As stated in the proposed notice, this action will
cover New York Ruling Letter (“NY”) N211715, dated April 27, 2012,
as well as any rulings on this merchandise which may exist, but have
not been specifically identified. CBP has undertaken reasonable ef-
forts to search existing databases for rulings in addition to the one
identified. No further rulings have been found. Any party who has
received an interpretive ruling or decision (i.e., a ruling letter, inter-
nal advice memorandum or decision, or protest review decision) on
the merchandise subject to this notice should have advised CBP
during the comment period.

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C.
§1625(c)(2)), as amended by section 623 of Title VI, CBP is revoking
any treatment previously accorded by CBP to substantially identical
transactions. Any person involved in substantially identical transac-
tions should have advised CBP during the comment period. An im-
porter’s failure to advise CBP of substantially identical transactions
or of a specific ruling not identified in this notice may raise issues of
reasonable care on the part of the importer or its agents for impor-
tations of merchandise subsequent to the effective date of this notice.

In NY N211715, CBP classified the Kellogg’s Frosted Flakes Bar
and the Kellogg’s Froot Loops Bar in heading 1704, HTSUS, specifi-
cally in subheading 1704.90.35, HT'SUS, which provides for “Sugar
confectionery (including white chocolate), not containing cocoa:
Other: Confections or sweetmeats ready for consumption: Other:
Other.” CBP has reviewed NY N211715 and has determined the
ruling letter to be in error with respect to the classification of the
Frosted Flakes Bar. It is now CBP’s position that the Frosted flakes
Bar is properly classified, by operation of GRI 1, in heading 1806,
HTSUS, specifically in subheading 1806.32.90, HTSUS, which pro-
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vides for “Chocolate and other food preparations containing cocoa:
Other, in blocks, slabs or bars: Not filled: Other: Other.”

Pursuant to 19 U.S.C. §1625(c)(1), CBP is modifying NY N211715
and revoking or modifying any other ruling not specifically identified
to reflect the analysis contained in Headquarters Ruling Letter
(“HQ”) H269530, set forth as Attachment “A” to this notice. Addition-
ally, pursuant to 19 U.S.C. §1625(c)(2), CBP is revoking any treat-
ment previously accorded by CBP to substantially identical transac-
tions.

In accordance with 19 U.S.C. §1625(c), this ruling will become
effective 60 days after publication in the Customs Bulletin.

Dated: April 27, 2016
JACINTO JUAREZ
for

MvyLEs B. HArRMON,
Director
Commercial and Trade Facilitation Division

Attachment
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HQ H269530
April 27, 2016
CLA-2 OT:RR:CTF:TCM H269530 CkG
CATEGORY: Classification
TARIFF NO: 1806.32.90
Ms. PAMALA STURHAN
U.S. ForeiGN TrRaDE CoMPLIANCE MANAGER
KerLoae Company
67 W. MicHIGAN AVENUE
BarrLe Creek, MI 49016

Re: Modification of NY N211715; classification of Kellogg’s cereal bars

DEAR Ms. STURHAN,

This is in response to your request of August 4, 2014, for the reconsidera-
tion of New York Ruling Letter (NY) N211715, dated April 27, 2012, contest-
ing Customs and Border Protection’s (CBP) classification of the Kellogg’s
Frosted Flakes Bar in heading 1704, HTSUS, as sugar confectionery. In NY
N211715, two Kellogg’s cereal bars, the Froot Loops Bar and the Frosted
Flakes Bar, were classified in heading 1704, HTSUS. You claim that the
Kellogg’s Frosted Flakes Bar is classified in heading 1806, HTSUS, heading
1904, HTSUS, or alternatively in heading 2106, HTSUS. You do not contest
the classification of the Froot Loops Bar. We have reviewed NY N211715 and
have determined that it is incorrect with regard to the classification of the
Frosted Flakes Bar.

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. §1625(c)(1)), as
amended by section 623 of Title VI, notice proposing to modify NY N211715
was published on March 9, 2016, in Volume 50, Number 10 of the Customs
Bulletin. No comments were received in response to this notice.

FACTS:
In NY N211715, the Frosted Flakes Bars were described as follows:

The Frosted Flakes Bar consists of corn flakes shaped in bar form with a
chocolate flavored coating on the bottom of the bar. The cereal bar is packaged
in a foil wrapping, decorated with the Kellogg’s Frosted Flakes logo and has
a net weight of 21 grams. It is said to contain 35-75 percent corn flakes,
15-25 percent chocolate flavored coating (cocoa content is less than 6 per-
cent), 3-9 percent glucose, 3-9 percent high fructose corn syrup, 2—6 percent
glucose solids, 2-6 percent soybean and palm oil, 2-6 percent sugar, 2—6
percent dextrose and less than 2 percent of the following: invert sugar,
natural flavor, nonfat milk, tricalcium phosphate, sorbitol, glycerin, color
added, soy lecithin, vitamin C (ascorbic acid), maltodextrin, wheat starch,
vitamin E (alpha tocopherol), vitamin B1 (thamin mononitrate), vitamin B6
(pyridoxine hydrochloride) and BHT.

Based on additional information provided by Kellogg, the total cocoa con-
tent of the Frosted Flakes Bar is approximately 1.5% by weight on a defatted
basis, and it contains approximately 26% of added sugars and sweeteners in
the form of ingredients such as glucose and high fructose corn syrup.
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ISSUE:

Whether the Frosted Flakes Bar is classified in heading 1704, HTSUS, as
sugar confectionery; in heading 1806, HT'SUS, as a food preparation contain-
ing cocoa; in heading 1904, HT'SUS, as a cereal product; or in heading 2106,
HTSUS, as a food preparation not elsewhere specified or included.

LAW AND ANALYSIS:

Classification of goods under the HTSUS is governed by the General Rules
of Interpretation (GRI’s). GRI 1 provides that “classification shall be deter-
mined according to the terms of the headings and any relative section or
chapter notes, and, provided such headings or notes do not otherwise require,
according to the remaining GRI’s.” In other words, classification is governed
first by the terms of the headings of the tariff and any relative section or
chapter notes.

The HTSUS provisions at issue are as follows:

1704: Sugar confectionery (including white chocolate), not containing
cocoa:

1704.90: Other:

Confections or sweetmeats ready for consumption:
Other:

1704.90.35: Other.....

k0 ok ok ok

1806: Chocolate and other food preparations containing cocoa:
Other, in blocks, slabs or bars:

1806.32: Not filled:
Other:

1806.32.90: Other.........

EE S .

1904: Prepared foods obtained by the swelling or roasting of cereals or
cereal products (for example, cornflakes); cereals (other than corn
(maize)) in grain form or in the form of flakes or other worked
grains (except flour, groats and meal), pre-cooked or otherwise
prepared, not elsewhere specified or included:

1904.10.00: Prepared foods obtained by the swelling or roasting of cere-
als or cereal products....

2106: Food preparations not elsewhere specified or included:

2106.90: Other...

Note 1 to Chapter 17 provides as follows:
1. This Chapter does not cover :
Sugar confectionery containing cocoa (heading 18.06);
The Legal Notes to Chapter 18 provide as follows:
This Chapter does not cover the preparations of heading 04.03, 19.01,
19.04, 19.05, 21.05, 22.02, 22.08 30.03, or 30.04.

Heading 18.06 includes sugar confectionery containing cocoa and, subject
to Note 1 to this Chapter, other food preparations containing cocoa.
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Note 3 to Chapter 19 provides as follows:

Heading 1904 does not cover preparations containing more than 6 percent
by weight of cocoa calculated on a totally defatted basis or completely
coated with chocolate or other food preparations containing cocoa of head-
ing 1806 (heading 1806).

In understanding the language of the HTSUS, the Harmonized Commod-
ity Description and Coding System Explanatory Notes may be utilized.
The Explanatory Notes (ENs), although not dispositive or legally binding,
provide a commentary on the scope of each heading of the HTSUS, and
are the official interpretation of the Harmonized System at the interna-
tional level. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989).

The General Explanatory Notes to Chapter 17 provide, in pertinent part, as
follows:

The Chapter does not include :

Sugar confectionery containing cocoa or chocolate (other than white
chocolate) in any proportion, and sweetened cocoa powders (heading
18.06).

Sweetened food preparations of Chapter 19, 20, 21 or 22.
The General EN to Chapter 18 provides, in pertinent part, as follows:
This Chapter covers cocoa (including cocoa beans) in all forms, cocoa

butter, fat and oil and preparations containing cocoa (in any proportion),
except :

Food preparations of flour, groats, meal, starch or malt extract, contain-
ing less than 40 % by weight of cocoa calculated on a totally defatted
basis, and food preparations of goods of headings 04.01 to 04.04 contain-
ing less than 5 % by weight of cocoa calculated on a totally defatted basis,
of heading 19.01.

Swelled or roasted cereals containing not more than 6 % by weight of
cocoa calculated on a totally defatted basis (heading 19.04).

(e) Pastry, cakes, biscuits and other bakers’ wares, containing cocoa
(heading 19.05).

EN 18.06 provides, in pertinent part, as follows:
The heading also includes all sugar confectionery containing cocoa in any
proportion (including chocolate nougat), sweetened cocoa powder, choco-
late powder, chocolate spreads, and, in general, all food preparations
containing cocoa (other than those excluded in the General Explanatory
Note to this Chapter).

The EN to heading 19.04 provides, in pertinent part, as follows:
Prepared foods obtained by the swelling or roasting of cereals or cereal
products (for example, corn flakes).

This group covers a range of food preparations made from cereal grains
(maize, wheat, rice, barley, etc.) which have been made crisp by swelling
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or roasting. They are mainly used, with or without milk, as breakfast
foods. Salt, sugar, molasses, malt extract, fruit or cocoa (see Note 3 and
the General Explanatory Note to this Chapter), etc., may have been added
during or after their manufacture.

The heading also excludes :

Prepared cereals coated or otherwise containing sugar in a proportion
which gives them the character of sugar confectionery (heading 17.04).

Preparations containing more than 6 % by weight of cocoa calculated on
a totally defatted basis or completely coated with chocolate or other food
preparations containing cocoa of heading 18.06 (heading 18.06).

£l * & £

In NY N211715, dated April 27, 2012, CBP classified the Frosted Flakes
Bar in heading 1704, HTSUS, as sugar confectionery. You argue that the
Frosted Flakes Bar is not classified in heading 1704, HTSUS, because it
contains cocoa and because the Explanatory Notes to Chapter 17 exclude
“Sweetened food preparations of Chapter 19, 20, 21 or 22” from classification
in Chapter 17. You argue that it is properly classified in either heading 1904,
HTSUS, as “prepared foods obtained by the swelling or roasting of cereals or
cereal products”, or, if CBP determines that it has the character of confec-
tionery, in heading 1806, HTSUS, as “other food preparations containing
cocoa.” Alternatively, you suggest classification in heading 2106, HTSUS, as
a food preparation not elsewhere specified or included.

Heading 1704, HTSUS, provides for “Sugar confectionery (including white
chocolate), not containing cocoa” (emphasis added). Note 1 to Chapter 17
reiterates that Chapter 17 does not include “sugar confectionery containing
cocoa (heading 18.06)”, and the EN to heading 17.04 further elaborates that
heading 1704, HTSUS, excludes “Sugar confectionery containing cocoa or
chocolate (other than white chocolate) in any proportion, and sweetened cocoa
powders (heading 18.06).” (emphasis added). The classification of sugar con-
fectionery containing cocoa is directed to heading 1806, HTSUS. Thus, in
order for the Frosted Flakes Bar to be classified in heading 1704, HTSUS, it
must be “sugar confectionery” within the meaning of the heading, and it must
not contain cocoa or chocolate.

The term “confectionery” is not defined in the HTSUS. However, CBP has
adopted the meaning of the term given by the United States Customs Court
(now the Court of International Trade) in Leaf Brands, Inc. v. United States,
(“Leaf Brands”) 70 Cust. Ct. 66 (1973).' The Court defined “confectionery” as
the “many kinds of sweet-tasting articles which are eaten as such for their
taste and flavor without further preparation and which are usually sold in
confectionery outlets.” Id. at 71. Further, the Court found that whether an
article is confectionery is determined by its chief use as a confection, which

! This case was decided under the Tariff Schedules of the United States (TSUS). Decisions
by the courts interpreting the TSUS are not deemed dispositive under the HTSUS. How-
ever, on a case-by-case basis, prior decisions should be considered instructive in interpret-
ing the HTSUS, particularly where the nomenclature previously interpreted in those
decisions remains unchanged and no dissimilar interpretation is required by the text of the
HTSUS. See House Conference Report No. 100-576, dated April 20, 1998, on the Omnibus
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may be evidenced by its character and design and the manner in which it is
sold (i.e., through candy brokers, in confectionery outlets), rather than by its
shape and texture.? Id. at 72. Following Leaf Brands, CBP has consistently
taken the position that a confection is a product that, in its condition as
imported, is ready for consumption at retail as a confectionery and is mar-
keted as such; it is not an ingredient of another food product. See, e.g., HQ
086101, dated February 27, 1990 (peanut flavored chips), HQ 085206, dated
February 23, 1990 (white chocolate in 5 kg blocks), HQ 955580, dated July 30,
2002, and HQ 965211, dated August 1, 2002 (chocolate fish).

As the instant product is no longer in production, we cannot ascertain the
manner in which it is sold or marketed. However, we can ascertain from the
ingredients, specifically the high proportion of added sugars, that the Frosted
Flakes Bar has the character of confectionery. The aforementioned ingredi-
ents collectively comprise more than 26% of the Frosted Flakes Bar, without
counting the additional sugar present in the frosted flakes and chocolate
coating (Frosted Flakes cereal is stated to contain 10 g of sugar per 29 grams
of cereal, but the sugar in the chocolate coating is not broken down by
amount). Thus, the Frosted Flakes Bar has the character of a sugar confec-
tionery.

The Kellogg’s Frosted Flakes Bar contains roughly 1.5% cocoa on a defatted
basis. Although the total cocoa content of the bar is low, the heading text and
ENs to heading 1704, HT'SUS, are clear that any amount of cocoa is sufficient
to exclude a product of sugar confectionery from this heading. Thus, although
the Frosted Flakes Bar has the character of sugar confectionery, we agree
that because it contains cocoa, it cannot be classified in heading 1704,
HTSUS.

You suggest that the Frosted Flakes Bar is classified in either heading
1806, HTSUS, heading 1904, HTSUS, or heading 2106, HTSUS. Note 1 to
Chapter 17 and Note 2 to Chapter 18 direct the classification of sugar
confectionery containing cocoa to heading 1806, HTSUS. The Frosted Flakes
Bar, as a sugar confectionery containing cocoa, is thus classified in heading
1806, HTSUS, and not heading 1904, HTSUS. Note 3 to Chapter 19 confirms
that “heading 19.04 does not cover preparations containing more than 6% by
weight of cocoa calculated on a totally defatted basis or completely coated
with chocolate or other food preparations containing cocoa of heading 18.06
(18.06)” (emphasis added). Thus, because the Frosted Flakes Bar has the
character of sugar confectionery, it is excluded from classification as a food
preparation of Chapter 19 or heading 1904, HTSUS. See also, HQ H200575,
dated April 16, 2012. Because the Frosted Flakes Bar is specifically provided
for in heading 1806, HT'SUS, it cannot be classified in heading 2106, HTSUS.

By comparison, CBP has consistently classified snack bars containing cocoa
in heading 1806, HTSUS. See, e.g., NY N041325 , dated October 29, 2008
(Kashi Cherry Dark Chocolate granola bar); NY N028269, dated May 16,
2008 (Sesame & Peanuts with Chocolate Bar), NY M80106, dated February
8, 2006 (protein and energy bars); NY L89983, dated February 7, 2006
Trade and Competitiveness Act of 1988 (P.L.. 100-418). In this instance, we consider Leaf

Brands v. United States, 70 Cust. Ct. 66 (1973), to be instructive because it involves the
interpretation of the identical tariff term “confectionery”.

2 The concept of “chief use” which stemmed from the TSUS, has been superseded by the
concept of “principal use” contained in Additional U.S. Rule of Interpretation 1(a), HTSUS.
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(Crispy Rice with Chocolate bar); and NY J83776, dated May 27, 2003
(“pbanana & muesli with chocolate” bar).

HOLDING:

Pursuant to GRIs 1 and 6, the Kellogg’s Frosted Flakes Bar is classified in
heading 1806, HTSUS, specifically subheading 1806.32.90, HTSUS, which
provides for “Chocolate and other food preparations containing cocoa: Other,
in blocks, slabs or bars: Not filled: Other: Other.” The 2016, column one,
general rate of duty is 6% ad valorem.

EFFECT ON OTHER RULINGS:

NY N211715, dated April 27, 2012, is hereby modified.
In accordance with 19 U.S.C. § 1625(c), this ruling will become effective 60
days after its publication in the Customs Bulletin.
Sincerely,

JACINTO JUAREZ
for

Myres B. HarRMON,
Director
Commercial and Trade Facilitation Division

| I |

PROPOSED REVOCATION OF ONE RULING LETTER AND
REVOCATION OF TREATMENT RELATING TO THE
TARIFF CLASSIFICATION OF CERTAIN PLASTIC
RAINWEAR

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of proposed revocation of one ruling letter and
revocation of treatment relating to the tariff classification of certain
plastic rainwear.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C.
§1625(c)), as amended by section 623 of title VI (Customs Modern-
ization) of the North American Free Trade Agreement Implementa-
tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises inter-
ested parties that U.S. Customs and Border Protection (CBP) intends
to revoke one ruling letter concerning tariff classification of unlined
jacket and trousers under the Harmonized Tariff Schedule of the
United States (HTSUS). Similarly, CBP intends to revoke any treat-
ment previously accorded by CBP to substantially identical transac-
tions. Comments on the correctness of the proposed actions are in-
vited.

DATES: Comments must be received on or before July 22, 2016.
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ADDRESSES: Written comments are to be addressed to the U.S.
Customs and Border Protection, Office of Trade, Regulations and
Rulings, Attention: Trade and Commercial Regulations Branch, 90
K St., NE, 10th Floor, Washington, DC 20229-1177. Submitted
comments may be inspected at the address stated above during
regular business hours. Arrangements to inspect submitted

comments should be made in advance by calling Mr. Joseph Clark
at (202) 325-0118.

FOR FURTHER INFORMATION CONTACT: Grace A. Kim,
Value and Special Programs Branch, Regulations and Rulings,
Office of Trade, at (202) 325—-7941.

SUPPLEMENTARY INFORMATION:
BACKGROUND

On December 8, 1993, Title VI (Customs Modernization), of the
North American Free Trade Agreement Implementation Act (Pub. L.
103-182, 107 Stat. 2057) (“Title VI”), became effective. Title VI
amended many sections of the Tariff Act of 1930, as amended, and
related laws. Two new concepts which emerge from the law are
“informed compliance” and “shared responsibility.” These con-
cepts are premised on the idea that in order to maximize voluntary
compliance with customs laws and regulations, the trade community
needs to be clearly and completely informed of its legal obligations.

Accordingly, the law imposes a greater obligation on CBP to provide
the public with improved information concerning the trade commu-
nity’s responsibilities and rights under the customs and related laws.
In addition, both the public and CBP share responsibility in carrying
out import requirements. For example, under section 484 of the Tariff
Act of 1930, as amended (19 U.S.C. § 1484), the importer of record is
responsible for using reasonable care to enter, classify and value
imported merchandise, and to provide any other information neces-
sary to enable CBP to properly assess duties, collect accurate statis-
tics, and determine whether any other applicable legal requirement is
met.

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C.
§1625(c)(1)), as amended by section 623 of Title VI, this notice advises
interested parties that CBP is proposing to revoke one ruling letter
pertaining to the tariff classification of certain plastic rainwear. Al-
though in this notice, CBP is specifically referring to NY N247420,
dated November 26, 2013 (Attachment A), this notice covers any
rulings on this merchandise which may exist, but have not been
specifically identified. CBP has undertaken reasonable efforts to
search existing databases for rulings in addition to the one identified.
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No further rulings have been found. Any party who has received an
interpretive ruling or decision (i.e., a ruling letter, internal advice
memorandum or decision, or protest review decision) on the merchan-
dise subject to this notice should advise CBP during the notice period.

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C.
§1625(c)(2)), as amended by section 623 of Title VI, CBP is proposing
to revoke any treatment previously accorded by CBP to substantially
identical transactions. Any person involved in substantially identical
transactions should advise CBP during this notice period. An import-
er’s failure to advise CBP of substantially identical transactions or of
a specific ruling not identified in this notice may raise issues of
reasonable care on the part of the importer or its agents for impor-
tations of merchandise subsequent to the effective date of the final
decision on this notice.

In NY N247420, CBP classified rainwear consisting of an unlined
jacket and a pair of trousers in heading 3926, HTSUS, specifically in
subheading 3926.20.60, HT'SUS, which provides for “[o]ther articles
of plastics and articles of other materials of headings 3901 to 3914:
Articles of apparel and clothing accessories (including gloves, mittens
and mitts): Other: Plastic rainwear, including jackets, coats, ponchos,
parkas and slickers, featuring an outer shell of polyvinyl chloride
plastic with or without attached hoods, valued not over $10 per unit.”
CBP has reviewed NY N247420 and has determined the ruling letter
to be in error. It is now CBP’s position that the unlined jacket and
trousers are properly classified, by operation of GRI 1, in heading
6210, HTSUS, specifically in subheading 6210.10.90, HTSUS, which
provides for “[glarments, made up of fabrics of heading 5602, 5603,
5903, 5906 or 5907: Of fabrics of heading 5602 or 5603: Other: Other:
Other.”

Pursuant to 19 U.S.C. §1625(c)(1), CBP is proposing to revoke NY
N247420 and to revoke or modify any other ruling not specifically
identified to reflect the analysis contained in the proposed HQ
H268945, set forth as Attachment B to this notice. Additionally, pur-
suant to 19 U.S.C. §1625(c)(2), CBP is proposing to revoke any treat-
ment previously accorded by CBP to substantially identical transac-
tions.

Before taking this action, consideration will be given to any written
comments timely received.
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Dated: May 3, 2016
JACINTO JUAREZ
for

MyLEs B. HARMON,
Director
Commercial and Trade Facilitation Division

Attachments
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[ATTACHMENT A]

NY N247420
November 26, 2013
CLA-2-39:0T:RR:NC:N:N3
CATEGORY: Classification
TARIFF NO.: 3926.20.6000
MRg. Ricu CHiBA
Froac Tocas
131 Sunpown DRIVE
AraB, AL 35976

RE: The tariff classification of plastic rainwear from China.

Dear Mg. CHiBA:

In your letter dated October 29, 2013, you requested a tariff classification
ruling. The sample will be returned to you, as requested.

Style UL12104Y-04 consists of an unlined jacket and a pair of trousers. The
garments are composed of polyurethane plastic material with a backing of
non-woven polypropylene fabric. The jacket has a full front opening, zipper
closure with overlapping flap, hood, long sleeves with elasticized cuffs and a
hemmed bottom. The trousers feature an elasticized waist and hemmed
bottoms.

Chapter 56 Note 3(c) states that “Headings 5602 and 5603 cover respec-
tively felt and nonwovens, impregnated, coated, covered or laminated with
plastics or rubber whatever the nature of these materials (compact or cellu-
lar). Headings 5602 and 5603 do not, however, cover: (¢) Plates, sheets or strip
of cellular plastics or cellular rubber combined with felt or nonwovens, where
the textile material is present merely for reinforcing purposes (chapter 39 or
40).” The non-woven backing for style UL12104Y-04 is used merely for rein-
forcing the polyurethane plastic. Therefore, the jacket and trousers are con-
sidered made of plastic material of Chapter 39.

The applicable subheading for the jacket of style UL12104Y-04 will be
3926.20.6000, Harmonized Tariff Schedule of the United States (HTSUS),
which provides for which provides for Other articles of plastics and articles of
other materials 3901 to 3914: Articles of apparel and clothing accessories
(including gloves, mittens and mitts): Other: Plastic rainwear, including
jackets, coats, ponchos, parkas and slickers, featuring an outer shell of poly-
vinyl chloride plastic with or without attached hoods, valued not over $10 per
unit. The rate of duty will be free.

The applicable subheading for the trousers of style UL12104Y-04 will be
3926.20.6000, Harmonized Tariff Schedule of the United States (HTSUS),
which provides for which provides for Other articles of plastics and articles of
other materials 3901 to 3914: Articles of apparel and clothing accessories
(including gloves, mittens and mitts): Other: Plastic rainwear, including
jackets, coats, ponchos, parkas and slickers, featuring an outer shell of poly-
vinyl chloride plastic with or without attached hoods, valued not over $10 per
unit. The rate of duty will be free.

Duty rates are provided for your convenience and are subject to change.
The text of the most recent HTSUS and the accompanying duty rates are
provided on World Wide Web at http://www.usitc.gov/tata/hts/.

This ruling is being issued under the provisions of Part 177 of the Customs
Regulations (19 C.F.R. 177).
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A copy of the ruling or the control number indicated above should be
provided with the entry documents filed at the time this merchandise is
imported. If you have any questions regarding the ruling, contact National
Import Specialist Rosemarie Hayward at (646) 733-3064.

Sincerely,

GwenN KLEIN KIRSCHNER
Acting Director
National Commodity Specialist Division



32 CUSTOMS BULLETIN AND DECISIONS, VOL. 50, No. 25, June 22, 2016

[ATTACHMENT B]

HQ H268945
CLA-2 OT:RR:CTF:TCM H268945 GaK
CATEGORY: Classification
TARIFF NO: 6210.10.90
MR. Ricu Cuisa
Froca Toacas
131 Sunpown DRIVE
AraB, AL 35976

RE: Revocation of NY N247420; Classification of plastic rainwear from
China

Dear Mg. CHiBA:

This letter is to inform you that U.S. Customs and Border Protection
(“CBP”) has reconsidered New York Ruling Letter (“NY”) N247420, which
was issued to Frogg Toggs on November 26, 2013. In NY N247420, CBP
classified an unlined jacket and a pair of trousers (“merchandise”) under
subheading 3926.20.60, Harmonized Tariff Schedule of the United States
(“HTSUS”), which provides for: “[o]ther articles of plastics and articles of
other materials of headings 3901 to 3914: Articles of apparel and clothing
accessories (including gloves, mittens and mitts): Other: Plastic rainwear,
including jackets, coats, ponchos, parkas and slickers, featuring an outer
shell of polyvinyl chloride plastic with or without attached hoods, valued not
over $10 per unit.” We have reviewed NY N247420 and found it to be
incorrect. For the reasons set forth below, we are revoking this ruling.

FACTS:

In NY N247420, the merchandise was described as follows:

Style UL12104Y-04 consists of an unlined jacket and a pair of trousers.
The garments are composed of polyurethane plastic material with a
backing of non-woven polypropylene fabric. The jacket has a full front
opening, zipper closure with overlapping flap, hood, long sleeves with
elasticized cuffs and a hemmed bottom. The trousers feature an elasti-
cized waist and hemmed bottoms.

On March 18, 2015, CBP submitted a swatch of fabric from the trouser to
the CBP Laboratories and Scientific Services (“CBP Laboratory”) for
analysis to determine the composition of the fabric for Style
UL12104Y-04. The CBP Laboratory used CBPL 35-07 method to analyze
the composition of the fabric and concluded that the swatch was “com-
posed of a textile coated on one surface with a non-cellular plastic mate-
rial.”

ISSUE:

Whether the merchandise is classified as “[o]ther articles of plastics and
articles of other materials of headings 3901 to 3914”, under heading 3926,
HTSUS, or as “[glarments, made up of fabrics of heading 5602, 5603, 5903,
5906 or 5907”, under heading 6210, HTSUS.
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LAW AND ANALYSIS:

Merchandise imported into the United States is classified under the
HTSUS. Tariff classification is governed by the principles set forth in the
General Rules of Interpretation (“GRIs”) and, in the absence of special lan-
guage or context which requires otherwise, by the Additional U.S. Rules of
Interpretation. The GRIs and the Additional U.S. Rules of Interpretation are
part of the HTSUS and are to be considered statutory provisions of law for all
purposes. GRI 1 requires that classification be determined first according to
the terms of the headings of the tariff schedule and any relative section or
chapter notes. In the event that the goods cannot be classified solely on the
basis of GRI 1, and if the heading and legal notes do not otherwise require,
the remaining GRIs 2 through 6 may then be applied in order.

The HTSUS headings at issue are as follows:

3926 Other articles of plastics and articles of other materials of head-
ings 3901 to 3914:

sk

6210 Garments, made up of fabrics of heading 5602, 5603, 5903, 5906
or 5907:

Note 3(c) to Chapter 56, HTSUS states:

Headings 56.02 and 56.03 cover respectively felt and nonwovens, impreg-
nated, coated, covered or laminated with plastics or rubber whatever the
nature of these materials (compact or cellular).

Heading 56.03 also includes nonwovens in which plastics or rubber forms
the bonding substance.

Headings 56.02 and 56.03 do not, however, cover: . . .

(c) Plates, sheets or strip of cellular plastics or cellular rubber combined
with felt or nonwovens, where the textile material is present merely for
reinforcing purposes (Chapter 39 or 40).

In NY 247420, and following Note 3(c) to Chapter 56, HTSUS, CBP con-
cluded that the nonwoven backing for Style UL12104Y-04 was used merely
for reinforcement of the polyurethane plastic. Therefore, the jacket and trou-
sers were considered made of plastic material of Chapter 39, HTSUS. How-
ever, an analysis of the fabric swatch from Style UL12104Y-04 by the CBP
Laboratory revealed that the garment is constructed from non-cellular (com-
pact) plastic. As such, we now believe that the garments are not excluded
from Chapter 56 by Note 3 (c) to Chapter 56, and are composed of fabric of
Chapter 56. Therefore, we find that under GRI 1, the jacket and trousers are
described by heading 6210, HTSUS, which provides for “[g]larments, made up
of fabrics of heading 5602, 5603, 5903, 5906 or 5907”.

HOLDING:

Under the authority of GRIs 1 and 6, the jacket and trousers are provided
for in heading 6210, HTSUS, specifically in subheading 6210.10.90, HTSUS,
which provides for, “[glarments, made up of fabrics of heading 5602, 5603,
5903, 5906 or 5907: Of fabrics of heading 5602 or 5603: Other: Other: Other.”
The column one general rate of duty is 16% ad valorem.
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EFFECT ON OTHER RULINGS:

NY 247420, dated November 26, 2013, is hereby REVOKED.
Sincerely,

Myres B. HarRMON,
Director
Commercial and Trade Facilitation Division

| E—
19 CFR PART 177

WITHDRAWAL OF PROPOSED REVOCATION OF ONE
RULING LETTER AND PROPOSED REVOCATION OF
TREATMENT RELATING TO THE TARIFF
CLASSIFICATION OF A WINE BOTTLE BAG

AGENCY: U.S. Customs and Border Protection; Department of
Homeland Security.

ACTION: Withdrawal of notice of revocation of proposed revocation
of one ruling letter and proposed revocation of treatment relating to
the tariff classification of certain wine bottle bags.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C.
1625 (c)), as amended by Section 623 of Title VI (Customs Modern-
ization) of the North American Free Trade Agreement Implementa-
tion Act (Pub. L. 103-182, 107 Stat. 2057), Customs and Border
Protection (CBP) proposed to revoke one ruling letter relating to the
tariff classification of wine bottle bags under the Harmonized Tariff
Schedule of the United States (HTSUS). CBP also proposed to revoke
any treatment previously accorded by CBP to substantially identical
transactions. Notice of the proposed action was published in the
Customs Bulletin, Vol. 47, No. 28, on July 3, 2013. No comments were
received in response to the notice. However, we have determined that
the classification of the subject merchandise of that ruling was correct
and the ruling will not be revoked.

EFFECTIVE DATE: This action is effective immediately.

FOR FURTHER INFORMATION CONTACT: Emily Beline,
Tariff Classification and Marking Branch, Regulations and Rulings,
Office of Trade: (202) 325-7799.

SUPPLEMENTARY INFORMATION:
BACKGROUND

On December 8, 1993, Title VI (Customs Modernization) of the
North American Free Trade Agreement Implementation Act (Pub. L.
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103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective.
Tile VI amended many sections of the Tariff Act of 1930, as amended,
and related laws. Two new concepts which emerge from the law are
“informed compliance” and “shared responsibility.” These con-
cepts are premised on the idea that in order to maximize voluntary
compliance with customs laws and regulations, the trade community
needs to be clearly and completely informed of its legal obligations.
Accordingly, the law imposes a greater obligation on CBP to provide
the public with improved information concerning the trade commu-
nity’s responsibilities and rights under the customs and related laws.
In addition, both the trade and CBP share responsibility in carrying
out import requirements. For example, under section 484 of the Tariff
Act of 1930, as amended (19 U.S.C. §1484), the importer of record is
responsible for using reasonable care to enter, classify and value
imported merchandise, and to provide any other information neces-
sary to enable CBP to properly assess duties, collect accurate statis-
tics and determine whether any other applicable legal requirement is
met.

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C.
§1625(c)(1)), as amended by section 623 of Title VI, a notice was
published in the Customs Bulletin, Vol. 47, No. 28, on July 3, 2013,
proposing to revoke New York Ruling Letter (NY) N025633, dated
April 14, 2008, which classified a wine bottle shopping bag in sub-
heading 4202.92.30, HTSUS, as “travel, sports and similar bags, with
outer surface of textile materials, other, of man-made fibers, other.” In
the notice of July 3, 2013, we proposed to classify the wine bag in
subheading 4202.92.90, HTSUS, as an other type of bag. Though no
comments were received in response to this notice, we have deter-
mined that the classification of the wine bottle bag in subheading
4202.92.30, HTSUS, is correct.

Pursuant to 19 U.S.C. § 1625(c), and 19 C.F.R. § 177.7(a), which
states, in relevant part, that “[n]o ruling letter will be issued...in any
instance in which it appears contrary to the sound administration of
the Customs and related laws to do so,” CBP is withdrawing its
proposed revocation of NY N025633.

Dated: May 3, 2016
ALLYSON MATTANAH
for

MyvyLEs B. HARMON,
Director
Commercial and Trade Facilitation Division
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PROPOSED REVOCATION OF ONE RULING LETTER AND
REVOCATION OF TREATMENT RELATING TO THE
TARIFF CLASSIFICATION OF HOSPITAL PATIENT TOPS
AND SHORTS

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of proposed revocation of one ruling letter and
revocation of treatment relating to the tariff classification of hospital
patient tops and shorts.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C.
§1625(c)), as amended by section 623 of title VI (Customs Modern-
ization) of the North American Free Trade Agreement Implementa-
tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises inter-
ested parties that U.S. Customs and Border Protection (CBP) intends
to revoke one ruling letter concerning tariff classification of hospital
patient tops and shorts under the Harmonized Tariff Schedule of the
United States (HTSUS). Similarly, CBP intends to revoke any treat-
ment previously accorded by CBP to substantially identical transac-
tions. Comments on the correctness of the proposed actions are in-
vited.

DATES: Comments must be received on or before July 22, 2016.

ADDRESSES: Written comments are to be addressed to the U.S.
Customs and Border Protection, Office of Trade, Regulations and
Rulings, Attention: Trade and Commercial Regulations Branch, 90
K St., NE, 10th Floor, Washington, DC 20229-1177. Submitted
comments may be inspected at the address stated above during
regular business hours. Arrangements to inspect submitted
comments should be made in advance by calling Mr. Joseph Clark
at (202) 325-0118.

FOR FURTHER INFORMATION CONTACT: Tatiana Salnik
Matherne, Tariff Classification and Marking Branch, Regulations
and Rulings, Office of Trade, at (202) 325-0351.

SUPPLEMENTARY INFORMATION:
BACKGROUND

On December 8, 1993, Title VI (Customs Modernization), of the
North American Free Trade Agreement Implementation Act (Pub. L.
103-182, 107 Stat. 2057) (“Title VI”), became effective. Title VI
amended many sections of the Tariff Act of 1930, as amended, and
related laws. Two new concepts which emerge from the law are



37 CUSTOMS BULLETIN AND DECISIONS, VOL. 50, No. 25, JunE 22, 2016

“informed compliance” and “shared responsibility.” These con-
cepts are premised on the idea that in order to maximize voluntary
compliance with customs laws and regulations, the trade community
needs to be clearly and completely informed of its legal obligations.

Accordingly, the law imposes a greater obligation on CBP to provide
the public with improved information concerning the trade commu-
nity’s responsibilities and rights under the customs and related laws.
In addition, both the public and CBP share responsibility in carrying
out import requirements. For example, under section 484 of the Tariff
Act 0of 1930, as amended (19 U.S.C. § 1484), the importer of record is
responsible for using reasonable care to enter, classify and value
imported merchandise, and to provide any other information neces-
sary to enable CBP to properly assess duties, collect accurate statis-
tics, and determine whether any other applicable legal requirement is
met.

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C.
§1625(c)(1)), as amended by section 623 of Title VI, this notice advises
interested parties that CBP is proposing to revoke one ruling letter
pertaining to the tariff classification of hospital patient tops and
shorts. Although in this notice, CBP is specifically referring to New
York Ruling Letter (“NY”) N257998, dated November 4, 2014 (Attach-
ment A), this notice covers any rulings on this merchandise which
may exist, but have not been specifically identified. CBP has under-
taken reasonable efforts to search existing databases for rulings in
addition to the one identified. No further rulings have been found.
Any party who has received an interpretive ruling or decision (i.e., a
ruling letter, internal advice memorandum or decision, or protest
review decision) on the merchandise subject to this notice should
advise CBP during the notice period.

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C.
§1625(c)(2)), as amended by section 623 of Title VI, CBP is proposing
to revoke any treatment previously accorded by CBP to substantially
identical transactions. Any person involved in substantially identical
transactions should advise CBP during this notice period. An import-
er’s failure to advise CBP of substantially identical transactions or of
a specific ruling not identified in this notice may raise issues of
reasonable care on the part of the importer or its agents for impor-
tations of merchandise subsequent to the effective date of the final
decision on this notice.

In NY N257998, CBP classified the subject hospital patient tops in
heading 6206, HTSUS, specifically in subheading 6206.40.30,
HTSUS, which provides for “Women’s or girls’ blouses, shirts and
shirt-blouses: Of man-made fibers: Other: Other,” and the subject
shorts in heading 6204, HTSUS, specifically subheading 6204.63.35,
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HTSUS, which provides for “Women’s or girls’ suits, ensembles, suit-
type jackets, blazers, dresses, skirts, divided skirts, trousers, bib and
brace overalls, breeches and shorts (other than swimwear): Trousers,
bib and brace overalls, breeches and shorts: Of synthetic fibers:
Other: Other: Other: Other: Other.” CBP has reviewed NY N257998
and has determined this ruling letter to be in error. It is now CBP’s
position that the subject hospital patient tops and shorts are properly
classified, by operation of GRIs 1 and 6, in heading 6404, HTSUS.
Specifically, the tops are classified in subheading 6204.23.0055,
HTSUS, which provides for “Women’s or girls’ ... ensembles...: En-
sembles: Of synthetic fibers: Other: Blouses and shirts: Other.” The
shorts are classified in subheading 6404.23.0045, HT'SUS, which pro-
vides for “Women’s or girls’ ... ensembles...: Ensembles: Of synthetic
fibers: Other: Shorts.”

Pursuant to 19 U.S.C. §1625(c)(1), CBP is proposing to revoke NY
N257998 and to revoke or modify any other ruling not specifically
identified to reflect the analysis contained in the proposed Headquar-
ters Ruling Letter (“HQ”) H262283, set forth as Attachment B to this
notice. Additionally, pursuant to 19 U.S.C. §1625(c)(2), CBP is pro-
posing to revoke any treatment previously accorded by CBP to sub-
stantially identical transactions.

Before taking this action, consideration will be given to any written
comments timely received.

Dated: May 3, 2016
JACINTO JUAREZ
for

MyLEs B. HARMON,
Director
Commercial and Trade Facilitation Division

Attachments
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[ATTACHMENT A]

NY N257998
November 4, 2014
CLA-2-62:0T:RR:NC:N3:360
CATEGORY: Classification
TARIFF NO.: 6206.40.3030; 6204.63.3532
Ms. JENNIFER ScoTT
ExpPEDITORS INTERNATIONAL OF WASHINGTON, INC.
21318 641H AvE. SouTH
Kent, WA 98032

RE: The tariff classification of a top and a pair of shorts from China

DEear Ms. Scort:

In your letter dated October 2, 2014 you requested a tariff classification
ruling on behalf of your client, Medical Apparel LLC. Your samples will be
returned as requested.

The submitted unisex hospital patient top is constructed from 65% poly-
ester and 35% cotton woven fabric. The top features a V-shaped front and
back neckline, short sleeves, a left chest pocket, and a full front opening
secured by a double row of snap closures. The garment is attached at the
shoulders by three snap closures. The submitted pair of unisex hospital
patient shorts is constructed from 65% polyester and 35% cotton woven
fabric. The shorts feature an elasticized waistband in the back and a tunnel
draw string tightening at the front. Both sides of the shorts are joined
together by a single row of four snap closures.

The applicable subheading for the top will be 6206.40.3030, Harmonized
Tariff Schedule of the United States (HTSUS), which provides for Women’s or
girls’ blouses, shirts and shirt-blouses: Of man-made fibers: Other: Other:
Other: Women’s. The rate of duty will be 26.9 percent ad valorem.

The applicable subheading for shorts will be 6204.63.3532, HTSUS, which
provides for Women’s or girls’ suits, ensembles, suit-type jackets, blazers,
dresses, skirts, divided skirts, trousers, bib and brace overalls, breeches and
shorts (other than swimwear): Trousers, bib and brace overalls, breeches and
shorts: Of synthetic fibers: Other: Other: Other: Other: Other: Shorts: Wom-
en’s. The rate of duty will be 28.6 percent ad valorem.

Duty rates are provided for your convenience and are subject to change.
The text of the most recent HTSUS and the accompanying duty rates are
provided on the World Wide Web at http://www.usitc.gov/tata/hts/.

This ruling is being issued under the provisions of Part 177 of the Customs
Regulations (19 C.F.R. 177).

A copy of the ruling or the control number indicated above should be
provided with the entry documents filed at the time this merchandise is
imported. If you have any questions regarding the ruling, contact National
Import Specialist Kimberly Rackett via email at
kimberly.rackett@cbp.dhs.gov.

Sincerely,
GwenN KLEIN KIRSCHNER

Director
National Commodity Specialist Division
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[ATTACHMENT B]

HQ H262283
CLA-2 OT:RR:CTF:TCM H262283 TSM
CATEGORY: Classification
TARIFF NO.: 6204.23.0045; 6204.23.0055.
Me. Douc E StoKES
Mepicar AppareL LLC
22029 44t P1 S
Kent, WA 98032

RE: Revocation of NY N257998; Classification of unisex hospital patient
tops and shorts

Dear MR. STOKES:

This letter is in response to your request for reconsideration of New York
Ruling Letter (NY) N257998, issued to Medical Apparel LLC on November 4,
2014, concerning the tariff classification of unisex hospital patient tops and
shorts. In that ruling, U.S. Customs and Border Protection (“CBP”) classified
the subject tops under subheading 6206.40.30, Harmonized Tariff Schedule of
the United States (“HTSUS”), which provides for “Women’s or girls’ blouses,
shirts and shirt-blouses: Of man-made fibers: Other: Other.” Furthermore,
CBP classified the subject shorts under subheading 6204.63.35, HTSUS,
which provides for “Women’s or girls’ suits, ensembles, suit-type jackets,
blazers, dresses, skirts, divided skirts, trousers, bib and brace overalls,
breeches and shorts (other than swimwear): Trousers, bib and brace overalls,
breeches and shorts: Of synthetic fibers: Other: Other: Other: Other: Other.”
For the reasons set forth below we hereby revoke NY N257998.

FACTS:

NY N257998, issued to Medical Apparel LLC on November 4, 2014, de-
scribes the subject merchandise as follows:

The submitted unisex hospital patient top is constructed from 65% poly-
ester and 35% cotton woven fabric. The top features a V-shaped front and
back neckline, short sleeves, a left chest pocket, and a full front opening
secured by a double row of snap closures. The garment is attached at the
shoulders by three snap closures. The submitted pair of unisex hospital
patient shorts is constructed from 65% polyester and 35% cotton woven
fabric. The shorts feature an elasticized waistband in the back and a
tunnel draw string tightening at the front. Both sides of the shorts are
joined together by a single row of four snap closures.

You explain that the subject tops and shorts, designed only for hospital use,
are manufactured as one unit and are not sold separately. In your request for
reconsideration, you provided additional facts. You submitted copies of the
marketing materials and invoices showing that the subject tops and shorts
are packaged and sold together as single units in one bag, thus confirming
that they are not sold separately.

In addition, you submitted samples of the tops and shorts at issue for our
examination.



41 CUSTOMS BULLETIN AND DECISIONS, VOL. 50, No. 25, June 22, 2016

ISSUE:

What is the correct classification of the hospital patient tops and shorts
under the HTSUS?

LAW AND ANALYSIS:

Classification under the HTSUS is made in accordance with the General
Rules of Interpretation (GRIs). GRI 1 provides that the classification of goods
shall be determined according to the terms of the headings of the tariff
schedule and any relative section or chapter notes. In the event that the
goods cannot be classified solely on the basis of GRI 1, and if the headings and
legal notes do not otherwise require, the remaining GRIs 2 through 6 may
then be applied in order.

In addition, in interpreting the HTSUS, the Explanatory Notes (ENs) of
the Harmonized Commodity Description and Coding System may be utilized.
The ENs, although not dispositive or legally binding, provide a commentary
on the scope of each heading, and are generally indicative of the proper
interpretation of the HTSUS at the international level. See T.D. 89-80, 54
Fed. Reg. 35127 (August 23, 1989).

The HTSUS provisions under consideration are as follows:

6206 Women’s or girls’ blouses, shirts and shirt-blouses:
ES ES ES
6204 Women’s or girls’ suits, ensembles, suit- type jackets, blazers,

dresses, skirts, divided skirts, trousers, bib and brace overalls,
breeches and shorts (other than swimwear):

# ok ok

6204 Women’s or girls’ suits, ensembles, suit-type jackets, blazers,
dresses, skirts, divided skirts, trousers, bib and brace overalls,
breeches and shorts (other than swimwear):

ES ES &

6207 Men’s or boys singlets and other undershirts, underpants, briefs,
nightshirts, pajamas, bathrobes, dressing gowns and similar ar-
ticles

ES ES ES
6208 Women’s or girls’ singlets and other undershirts, slips, petticoats,

briefs, panties, nightdresses, pajamas, negligees, bathrobes,
dressing gowns and similar articles

H ok sk

6211 Track suits, ski-suits and swimwear; other garments
® k%

In a letter dated November 21, 2014, you argued that the subject merchan-
dise should be classified as a two piece gown set, under one of the following:
(1) heading 6207, HTSUS, which provides for “Men’s or boys’ singlets and
other undershirts, underpants, briefs, nightshirts, pajamas, bathrobes,
dressing gowns and similar articles”; (2) heading 6208, HTSUS, which pro-
vides for “Women’s or girls’ singlets and other undershirts, slips, petticoats,
briefs, panties, nightdresses, pajamas, negligees, bathrobes, dressing gowns
and similar articles”; or (3) heading 6211, HTSUS, which provides for “Track
suits, ski-suits and swimwear; other garments.”
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You argued that the subject tops are not women’s or girls’ garments. You
further argued that the tops are more like sleepwear/pajamas, and that they
are intended for use only within a hospital setting. Moreover, you stated that
the subject tops contain a pocket with an opening behind, which is specifically
designed to hold a medical device such as a Telemetry or a Jackson Pratt
Drain, and openings in the chest area that accommodate electrical wires that
connect to monitor pads on the chest. In addition, you claimed that the
subject tops were designed with many snaps for convenience during patient
examinations, during MRI tests, CAT scans, x-rays, and for easy application
of defibrillator pads for cardiac resuscitation, as well as during surgeries.

You also alleged that the subject shorts, designed to accompany the above-
discussed tops, are not similar to the items provided for in subheading
6204.63.35, HTSUS. You claimed that the leg on the shorts was constructed
to cover a Foley catheter leg bag, and that the shorts have a double row of four
sets of plastic snaps, which help to accommodate different sized patients.

In NY N257998, the top was classified in heading 6206, HTSUS, a provi-
sion for women’s shirts, and the shorts were classified in heading 6204,
HTSUS, a provision for women’s shorts.

You believe that the garments were confused for women’s or girls’ work/
street/everyday clothing that is worn in public and professional everyday
settings. However, this is not the case. The classification of garments within
chapter 62, HTSUS, is governed, in relevant part, by Note 8 to Chapter 62,
which provides that:

Garments of this chapter designed for left over right closure at the front
shall be regarded as men’s or boy’s garments, and those designed for right
over left closure at the front as women’s or girls’ garments. These provi-
sions do not apply where the cut of the garment clearly indicates that it
is designed for one or other of the sexes.

Garments which cannot be identified as either men’s or boy’s garments or
as women’s or girls’ garments are to be classified in the headings covering
women’s or girls’ garments.

We have examined the tops, and they are designed for right over left
closure at the front. You confirm that the tops are unisex garments, and based
upon our examination, we agree that the cut of the garment does not clearly
indicate that it is designed for one or other of the sexes. Therefore, for
purposes of classification in chapter 62, HTSUS, and pursuant to Note 8 to
chapter 62, the tops are considered women’s or girls’ garments. We reach a
similar conclusion regarding the shorts. We have examined the shorts and
they cannot be identified as either men’s or boy’s garments or as women’s or
girls’ garments. You confirm that the shorts are unisex garments. Therefore,
for purposes of classification in chapter 62, HTSUS, and pursuant to Note 8
to chapter 62, the shorts are considered women’s or girls’ garments. Since the
tops and shorts are not described as men’s or boys garments, they cannot be
classified under heading 6207, which is a provision for “Men’s or boys singlets
and other undershirts, underpants, briefs, nightshirts, pajamas, bathrobes,
dressing gowns and similar articles.”

Next, you argue that the top is not a “regular” shirt of heading 6206,
HTSUS. Instead, you argue it is more like sleepwear, dressing gowns, or
pajamas. You note the different design and construction features of the top,
including a rear pocket designed to hold medical devices, including post-
operative drains for collecting bodily fluids from surgical sites. You note
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openings in the front chest area designed to accommodate electrical wires
used to connect to monitor pads on the chest, and to accommodate heart
monitors and post-operative drains. You also note both garments were de-
signed with plastic snaps to accommodate equipment used in a variety of
medical examinations and procedures. You argue the shorts are not “regular”
shorts of heading 6204, HTSUS. You note the shorts were designed and
constructed to conceal a Foley catheter leg bag. You also note the double rows
of plastic snaps to accommodate proper sizing, and that they do not have
pockets or a fly opening. You also note that a hospital logo is embroidered on
both the top and shorts. You conclude that the top and shorts are medical
sleepwear/dressing “gowns” for patient use during hospital stays. As such,
you propose classification of both garments under heading 6208, HTSUS, as
women’s or girls’ pajamas or dressing gowns.

In a recent Informed Compliance Publication (ICP), CBP provided, in
pertinent part, the following guideline for classification of garments having
multiple uses, to include sleeping.

Certain garments are also marketed as having multiple uses that may
include sleeping. Such garments would not be classified as sleepwear, but
in the specific headings for the named articles.

See, CBP Informed Compliance Publication on Classification: Apparel Termi-
nology under the HTSUS, June 2008. As you have indicated, the subject tops
and shorts have been designed and are marketed for multiple uses, such as
for patient examinations, and medical tests and procedures, they are not
classified as pajamas in heading 6207, HTSUS, or heading 6208, HTSUS. But
see NY N245694, dated September 26, 2013 (classifying men’s pants, de-
signed and marketed to be worn only for sleeping, in heading 6207, HTSUS);
NY N120470, dated September 24, 2010 (classifying men’s sleepwear in
heading 6207, HTSUS); NY N256458, dated September 12, 2014 (classifying
women’s two-piece pajama sets in heading 6208, HTSUS); and NY K87386,
dated July 21, 2004 (classifying women’s pajama sets in heading 6208,
HTSUS).

However, we do agree with your argument that both garments should be
classified together under a single heading. Note 14 to Section XI, provides:

Unless the context otherwise requires, textile garments of different head-
ings are to be classified in their own headings even if put up in sets for retail
sale.

The submitted upper and lower garments would normally be classified
separately. As per the terms of Note 14, to be classified together as a single
article, there must be a heading and a subheading which specifically provides
for those garments under a single classification.

Heading 6204, HTSUS, covers “Women’s or girls’ suits, ensembles. . .and
shorts (other than swimwear). Subheading 6204.23.00, HTSUS, specifically
provides for ensembles of synthetic fibers. Both garments are constructed
from 65% polyester and 35% cotton woven fabric. Note 2(A) to Section XI and
Subheading Note 2 to Section XI, when read together, require that textile
garments containing two or more textile materials be classified according to
that material which predominates by weight.

The term “ensemble” as defined in Note 3(b) to chapter 62, HTSUS, pro-
vides as follows:
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For the purposes of headings 6203 and 6204:

The term “ensemble” means a set of garments (other than suits and
articles of heading 6207 or 6208) composed of several pieces made up in
identical fabric, put up for retail sale, and comprising:
- one garment designed to cover the upper part of the body, with the
exception of waistcoats which may also form a second upper
garment, and
- one or two different garments, designed to cover the lower part of
the body and consisting of trousers, bib and brace overalls, breeches,
shorts (other than swimwear), a skirt or a divided skirt.

All of the components of an ensemble must be of the same fabric con-
struction, style, color and composition; they also must be of corresponding
or compatible size...

The above requirements for an ensemble make it clear that where the top
and bottom portions are not identical in all material aspects, the garments
are precluded from the ensemble classification. To qualify as an ensemble the
subject merchandise must consist of a set of garments composed of several
pieces made up in identical fabric, style, color, compatible size and put up for
retail sale. Based upon our examination of the garments, we conclude that
they are made of the identical fabric, are the same in color, composition and
size, and are put together for retail sale.

Therefore, pursuant to Note 3(b) to Chapter 62, both the top and the shorts
are described as a women’s or girls’ ensemble. They are described by heading
6204, HTSUS. As such, since the top and shorts are classified in heading
6204, HTSUS, they cannot be classified in heading 6211, HTSUS, which is a
provision for, in relevant part, “other garments.”

HOLDING:

By application of GRIs 1 and GRI 6, the tops and shorts are classified as
ensembles under heading 6204, HTSUS, and subheading 6204.23.00,
HTSUS, which provides for “Women’s or girls’... ensembles...: Ensembles: Of
synthetic fibers.”

The tops are classified in subheading 6204.23.0055, HTSUS, which pro-
vides for “Women’s or girls’ ... ensembles...: Ensembles: Of synthetic fibers:
Other: Blouses and shirts: Other.” The 2016, column one rate of duty will be
26.9% ad valorem. This is the rate that would apply if the garments were
entered separately and classified in subheading 6206.40.3030, HTSUS.

The shorts are classified in subheading 6404.23.0045, HTSUS, which pro-
vides for “Women’s or girls’ ... ensembles...: Ensembles: Of synthetic fibers:
Other: Shorts.” The 2016, column one rate of duty will be 28.6% ad valorem.
This is the rate that would apply if the garments were entered separately,
and classified in subheading 6204.63.3532, HTSUS.

Duty rates are provided for your convenience and are subject to change.
The text of the most recent HTSUS and the accompanying duty rates are
provided on the internet at.www.usitc.gov/tata/hts/.
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EFFECT ON OTHER RULINGS:

NY N257998, dated November 4, 2014, is REVOKED.
Sincerely,

MyLes B. Harmon,
Director
Commercial and Trade Facilitation Division

| I |

PROPOSED REVOCATION OF FOUR RULING LETTERS
AND REVOCATION OF TREATMENT RELATING TO THE
TARIFF CLASSIFICATION OF PLANT MOVERS

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of proposed revocation of four ruling letters, and
revocation of treatment relating to the tariff classification of plant
movers.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C.
§1625(c)), as amended by section 623 of title VI (Customs Modern-
ization) of the North American Free Trade Agreement Implementa-
tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises inter-
ested parties that U.S. Customs and Border Protection (CBP) intends
to revoke New York Ruling Letters (“NY”) N024680, dated March 19,
2008, N024678, dated March 19, 2008, N012582, dated June 14, 2007,
and N012026, dated June 4, 2007, concerning the tariff classification
of plant movers under the Harmonized Tariff Schedule of the United
States (HTSUS). Similarly, CBP intends to revoke any treatment
previously accorded by CBP to substantially identical transactions.
Comments on the correctness of the proposed actions are invited.

DATES: Comments must be received on or before July 22, 2016.

ADDRESSES: Written comments are to be addressed to the U.S.
Customs and Border Protection, Office of Trade, Regulations and
Rulings, Attention: Trade and Commercial Regulations Branch, 90
K St., NE, 10th Floor, Washington, DC 20229-1177. Submitted
comments may be inspected at the address stated above during
regular business hours. Arrangements to inspect submitted
comments should be made in advance by calling Mr. Joseph Clark
at (202) 325-0118.

FOR FURTHER INFORMATION CONTACT: Claudia Garver,
Tariff Classification and Marking Branch, Regulations and Rulings,
Office of Trade, at (202) 325-0024.
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SUPPLEMENTARY INFORMATION:
BACKGROUND

On December 8, 1993, Title VI (Customs Modernization), of the
North American Free Trade Agreement Implementation Act (Pub. L.
103-182, 107 Stat. 2057) (“Title VI”), became effective. Title VI
amended many sections of the Tariff Act of 1930, as amended, and
related laws. Two new concepts which emerge from the law are
“informed compliance” and “shared responsibility.” These con-
cepts are premised on the idea that in order to maximize voluntary
compliance with customs laws and regulations, the trade community
needs to be clearly and completely informed of its legal obligations.

Accordingly, the law imposes a greater obligation on CBP to provide
the public with improved information concerning the trade commu-
nity’s responsibilities and rights under the customs and related laws.
In addition, both the public and CBP share responsibility in carrying
out import requirements. For example, under section 484 of the Tariff
Act of 1930, as amended (19 U.S.C. § 1484), the importer of record is
responsible for using reasonable care to enter, classify and value
imported merchandise, and to provide any other information neces-
sary to enable CBP to properly assess duties, collect accurate statis-
tics, and determine whether any other applicable legal requirement is
met.

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C.
§1625(c)(1)), as amended by section 623 of Title VI, this notice advises
interested parties that CBP is proposing to revoke four ruling letters
pertaining to the tariff classification of plant movers. Although in this
notice, CBP is specifically referring to New York Ruling Letters
(“NY”), N024680, dated March 19, 2008 (Attachment A), N024678,
dated March 19, 2008 (Attachment B), N012582, dated June 14, 2007
(Attachment C), and N012026, dated June 4, 2007 (Attachment D),
this notice covers any rulings on this merchandise which may exist,
but have not been specifically identified. CBP has undertaken rea-
sonable efforts to search existing databases for rulings in addition to
the four rulings identified. No further rulings have been found. Any
party who has received an interpretive ruling or decision (i.e., a ruling
letter, internal advice memorandum or decision, or protest review
decision) on the merchandise subject to this notice should advise CBP
during the notice period.

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C.
§1625(c)(2)), as amended by section 623 of Title VI, CBP is proposing
to revoke any treatment previously accorded by CBP to substantially
identical transactions. Any person involved in substantially identical
transactions should advise CBP during this notice period. An import-
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er’s failure to advise CBP of substantially identical transactions or of
a specific ruling not identified in this notice may raise issues of
reasonable care on the part of the importer or its agents for impor-
tations of merchandise subsequent to the effective date of the final
decision on this notice.

In NY N024680, NY N024678, NY N012582, and NY N012026, CBP
classified various plant movers in heading 8716, HTSUS, specifically
in subheading 8716.80.50, HTSUS, which provides for “Trailers and
semi-trailers; other vehicles, not mechanically propelled; parts
thereof: Other vehicles: Other.”

CBP has reviewed NY N024680, NY N024678, NY N012582, and
NY N012026 and has determined the ruling letters to be in error. It
is now CBP’s position that the subject plant movers are properly
classified, by operation of GRI 1, in heading 9403, HTSUS, specifi-
cally in subheading 9403.20.00, HTSUS, which provides for “Other
furniture and parts thereof: Other metal furniture.”

Pursuant to 19 U.S.C. §1625(c)(1), CBP is proposing to revoke NY
N024680, NY N024678, NY N012582, and NY N012026, and to re-
voke or modify any other ruling not specifically identified to reflect
the analysis contained in the proposed Headquarters Ruling Letter
(“HQ”) H271824, set forth as Attachment E to this notice. Addition-
ally, pursuant to 19 U.S.C. §1625(c)(2), CBP is proposing to revoke
any treatment previously accorded by CBP to substantially identical
transactions.

Before taking this action, consideration will be given to any written
comments timely received.

Dated: May 3, 2016
JACINTO JUAREZ
for

MryLEs B. HarmON,
Director
Commercial and Trade Facilitation Division

Attachments
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[ATTACHMENT A]

NY N024680
March 19, 2008
CLA-2-87:0T:RR:E:NC:N1:101
CATEGORY: Classification
TARIFF NO.: 8716.80.5090
Troy D. Craco,
IMPORT SPECIALIST
ATICO InterNATIONAL USA, INC.
501 SourH ANDREWS AVENUE
F1. LaupErDALE, FL 33301-2831

RE: The tariff classification of plant dolly from China

Dear Mg. Craco,

In your letter dated March 13, 2008, you requested a tariff classification
ruling.

The item under consideration is a wheeled dolly used to facilitate the
movement of a potted plant. You have identified the item as a Cast Iron Pot
Mover (Item # A026BA00102).

The Cast Iron Pot Mover is approximately 10 inches in diameter and uses
three plastic wheels set in a triangular shape along the bottom.

The applicable classification subheading for the Cast Iron Pot Mover (Item
# A026BA00102) will be 8716.80.5090, Harmonized Tariff Schedule of the
United States (HTSUS), which provides for “...other vehicles, not mechani-
cally propelled; ... parts thereof: Other vehicles: Other: Other: Other”. The
rate of duty will be 3.2%.

Duty rates are provided for your convenience and are subject to change.
The text of the most recent Harmonized Tariff Schedule of the United States
and the accompanying duty rates are provided on the World Wide Web at
http://ww.usitc.gov/tata/hts/.

This ruling is being issued under the provisions of Part 177 of the Customs
Regulations (19 C.F.R. 177).

A copy of the ruling or the control number indicated above should be
provided with the entry documents filed at the time this merchandise is
imported. If you have any questions regarding the ruling, contact National
Import Specialist Richard Laman at 646-733-3017.

Sincerely,
RogerT B. SwiERUPSKI

Director,
National Commodity Specialist Division
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[ATTACHMENT B]

N024678
March 19, 2008
CLA-2-87:0T:RR:E:NC:N1:101
CATEGORY: Classification
TARIFF NO.: 8716.80.5090
Troy D. Craco,
IMPORT SPECIALIST
ATICO InternaTIONAL USA, INC.
501 Sours ANprews AVENUE F'
Fr1. LaupErDALE, FL 33301-2831

RE: The tariff classification of plant dolly from China

Dear Mg. Craco,

In your letter dated March 13, 2008, you requested a tariff classification
ruling.

The item under consideration is a wheeled dolly used to facilitate the
movement of a potted plant. You have identified the item as an Iron Pot
Mover (Item # A026BA00098).

The Iron Pot Mover is approximately 14 inches in diameter and uses four
plastic wheels set in a square shape along the bottom.

The applicable classification subheading for the Iron Pot Mover (Item
# A026BA00098) will be 8716.80.5090, Harmonized Tariff Schedule of the
United States (HTSUS), which provides for “...other vehicles, not mechani-
cally propelled; ... parts thereof: Other vehicles: Other: Other: Other”. The
rate of duty will be 3.2%.

Duty rates are provided for your convenience and are subject to change.
The text of the most recent Harmonized Tariff Schedule of the United States
and the accompanying duty rates are provided on the World Wide Web at
http://ww.usitc.gov/tata/hts/.

This ruling is being issued under the provisions of Part 177 of the Customs
Regulations (19 C.F.R. 177).

A copy of the ruling or the control number indicated above should be
provided with the entry documents filed at the time this merchandise is
imported. If you have any questions regarding the ruling, contact National
Import Specialist Richard Laman at 646-733-3017.

Sincerely,
RogerT B. SwiERUPSKI

Director,
National Commodity Specialist Division
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[ATTACHMENT C]

N012582
June 14, 2007
CLA-2-87:RR:E:NC:N1:101
CATEGORY: Classification
TARIFF NO.: 8716.80.5090
Paur R. ANUSCHAT,
ImporT COMPLIANCE CONSULTANT
Georce S. Busu & Co., Inc.
600 N.W. Narto PARKWAY
Porrranp, OR 97209-3701

RE: The tariff classification of wheeled dolly from China or Taiwan

Drar MR. ANUSCHAT,

In your letter dated June 8, 2007, you requested a tariff classification
ruling on behalf of Fred Meyer, Inc. of Portland, Oregon.

The item concerned is a Vinyl Dolly (Style # 22028). You state in your
Ruling Request that the dolly will be used to facilitate movement of large
potted plants and will be utilized as permanent stands when the plants are
stationary. The Dolly is made of concentric, vinyl-coated steel wire-spoked
rings with three wheels.

The applicable classification subheading for the Vinyl Dolly (Style # 22028)
will be 8716.80.5090, Harmonized Tariff Schedule of the United States
(HTSUS), which provides for “ ... other vehicles, not mechanically propelled
... Other vehicles: Other: Other: Other”. The rate of duty will be 3.2%.

Duty rates are provided for your convenience and are subject to change.
The text of the most recent Harmonized Tariff Schedule of the United States
and the accompanying duty rates are provided on the World Wide Web at
http://ww.usitc.gov/tata/hts/.

This ruling is being issued under the provisions of Part 177 of the Customs
Regulations (19 C.F.R. 177).

A copy of the ruling or the control number indicated above should be
provided with the entry documents filed at the time this merchandise is
imported. If you have any questions regarding the ruling, contact National
Import Specialist Richard Laman at 646-733—-3017.

Sincerely,
RoBerT B. SWIERUPSKI
Director,
National Commodity Specialist Division
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[ATTACHMENT D]

N012026
June 4, 2007
CLA-2-87:RR:E:NC:N1:101
CATEGORY: Classification
TARIFF NO.: 8716.80.5090
CHRISTOPHER J. SMITH
IxkEA WHOLESALE, Inc.
100 IkEA DRIVE
Wesrampron, NJ 08060-5112

RE: The tariff classification of dollies from China and Vietnam

Dear MR. SmitH,

In your letter dated May 25, 2007, you requested a tariff classification
ruling.

The items concerned are two dollies, identified as Ikea Beta Plant Mover
(# 40069403), made in China, and Ikea BJURA-N Plant Mover (# 50069940),
made in Vietnam.

The Tkea Beta Plant Mover is described as an 11 34” circular dolly made of
galvanized steel. The Beta Plant Mover is designed to ease the movement of
large potted plants. The Beta Plant Mover can move a maximum load of 110
Ibs.

The Tkea BJURA-N Plant Mover is described as a 14 ¥4” x 14 14” square
dolly made of solid Acacia wood and polyamide plastic. The BJURA-N Plant
Mover is designed to ease the movement of large potted plants. The
BJURA-N Plant Mover can move a maximum load of 110 lbs.

The applicable classification subheading for Ikea Beta Plant Mover
(# 40069403) and Ikea BJURA-N Plant Mover (# 50069940) will be
8716.80.5090, Harmonized Tariff Schedule of the United States (HTSUS),
which provides for ... other vehicles, not mechanically propelled ... : Other
vehicles: Other: Other: Other”. The rate of duty will be 3.2%.

Duty rates are provided for your convenience and are subject to change.
The text of the most recent Harmonized Tariff Schedule of the United States
and the accompanying duty rates are provided on the World Wide Web at
http://ww.usitc.gov/tata/hts/.

This ruling is being issued under the provisions of Part 177 of the Customs
Regulations (19 C.F.R. 177).

A copy of the ruling or the control number indicated above should be
provided with the entry documents filed at the time this merchandise is
imported. If you have any questions regarding the ruling, contact National
Import Specialist Richard Laman at 646-733-3017.

Sincerely,

RoBerT B. SwieruPSKI
Director,
National Commodity Specialist Division
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[ATTACHMENT E]

HQ H271824
CLA-2 OT:RR:CTF:TCM H271824 CkG
CATEGORY: Classification
TARIFF NO: 9403.20.00
Troy D. Craco
IMPORT SPECIALIST
ATICO InterNATIONAL USA, INC.
501 SourH ANDREWS AVENUE
F1. LaupErDALE, FL 33301-2831

RE: Revocation of NY N024680, NY N024678, NY N012582, and NY
N012026; tariff classification of cast iron plant mover

Dear MR. Craco:

This is in reference to New York Ruling Letter (NY) N024680, dated March
19, 2008, concerning the classification of a “cast iron pot mover.” In NY
N024680, CBP classified the Cast Iron Pot Mover in heading 8716, HTSUS,
as a non-mechanically propelled vehicle. Since the issuance of that ruling,
Customs and Border Protection (CBP) has reviewed the classification and has
determined that the cited ruling is in error. We hereby revoke NY N024680,
as well as three other rulings classifying substantially similar articles in
heading 8716, HTSUS: NY N024678, dated March 19, 2008; NY N012582,
dated June 14, 2007; and NY N012026, dated June 4, 2007.

FACTS:

In NY N024680, the article in question was described as follows:

The item under consideration is a wheeled mover used to facilitate the
movement of a potted plant. You have identified the item as a Cast Iron
Pot Mover (Item # A026BA00102).

The Cast Iron Pot Mover is approximately 10 inches in diameter and uses
three plastic wheels set in a triangular shape along the bottom.

ISSUE:

Whether the instant cast iron plant mover is classified in heading 8716,
HTSUS, as “other vehicles, not mechanically propelled”, or in heading 9403,
HTSUS, as “other furniture.”

LAW AND ANALYSIS:

Merchandise is classifiable under the Harmonized Tariff Schedule of the
United States (HTSUS) in accordance with the General Rules of Interpreta-
tion (GRIs). GRI 1 provides that classification shall be determined according
to the terms of the headings and any relative section or chapter notes and,
provided such headings or notes do not otherwise require, according to the
remaining GRIs 2 through 6.

The HTSUS provisions under consideration are as follows:

8716: Trailers and semi-trailers; other vehicles, not mechanically pro-
pelled; parts thereof:

8716.80: Other vehicles:
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8716.80.50: Other...
9403: Other furniture and parts thereof:
9403.20.00: Other metal furniture...

ko ok ok ok

Note 2 to Chapter 94 provides as follows:

2. The articles (other than parts) referred to in headings 94.01 to 94.03
are to be classified in those headings only if they are designed for
placing on the floor or ground.

k0 ok o ok 3k

The Explanatory Notes (EN) to the Harmonized Commodity Description

an

d Coding System represent the official interpretation of the tariff at the

international level. While neither legally binding nor dispositive, the ENs
provide a commentary on the scope of each heading of the HTSUS and are
generally indicative of the proper interpretation of these headings. See T.D.
89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989).

The EN to heading 8716 provides, in pertinent part, as follows:

This heading covers a group of non-mechanically propelled vehicles
(other than those of the preceding headings) equipped with one or more
wheels and constructed for the transport of goods or persons. It also
includes non-mechanical vehicles not fitted with wheels (e.g., sledges,
special sleds running on timber trackways).

The vehicles of this heading are designed to be towed by other vehicles
(tractors, lorries, trucks, motorcycles, bicycles, etc.), to be pushed or
pulled by hand, to be pushed by foot or to be drawn by animals.

The heading includes :

(B) Hand- or foot-propelled vehicles.
This group includes:

(2) Wheelbarrows, luggage-trucks, hopper-trucks and tipping-
trucks.

(3) Food carts, buffet movers (other than the type falling in
heading 94.03), of a kind used in railway stations.

(4) Hand-carts, e.g., for waste disposal
This heading does not cover:

(b) Small wheeled-containers (e.g., wheeled-baskets) of basketwork,
metal, etc., not incorporating a chassis, of a kind used in shops
(classification according to their constituent material).
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The General EN to Chapter 94 provides, in relevant part, as follows:
For the purposes of this Chapter, the term “furniture” means:

(A) Any “ movable ” articles (not included under other more specific
headings of the Nomenclature), which have the essential character-
istic that they are constructed for placing on the floor or ground, and
which are used, mainly with a utilitarian purpose, to equip private
dwellings, hotels, theatres, cinemas, offices, churches, schools, cafés,
restaurants, laboratories, hospitals, dentists’ surgeries, etc., or
ships, aircraft, railway coaches, motor vehicles, caravan-trailers or
similar means of transport. (It should be noted that, for the purposes
of this Chapter, articles are considered to be “movable” furniture
even if they are designed for bolting, etc., to the floor, e.g., chairs for
use on ships). Similar articles (seats, chairs, etc.) for use in gardens,
squares, promenades, etc., are also included in this category....

Headings 94.01 to 94.03 cover articles of furniture of any material (wood,
osier, bamboo, cane, plastics, base metals, glass, leather, stone, ceramics,
etc.). Such furniture remains in these headings whether or not stuffed or
covered, with worked or unworked surfaces, carved, inlaid, decoratively
painted, fitted with mirrors or other glass fitments, or on castors, etc.

EN 94.03 provides, in relevant part, as follows:

This heading covers furniture and parts thereof, not covered by the
previous headings. It includes furniture for general use (e.g., cupboards,
show-cases, tables, telephone stands, writing-desks, escritoires, book-
cases, and other shelved furniture (including single shelves presented
with supports for fixing them to the wall), etc.), and also furniture for
special uses.

The heading includes furnitures for :

(1) Private dwellings, hotels, etc. , such as : cabinets, linen chests,
bread chests, log chests; chests of drawers, tallboys; pedestals, plant
stands; dressing-tables; pedestal tables; wardrobes, linen presses;
hall stands, umbrella stands; side-boards, dressers, cupboards; food-
safes; bedside tables; beds (including wardrobe beds, camp-beds,
folding beds, cots, etc.); needlework tables; stools and foot-stools
(whether or not rocking) designed to rest the feet, fire screens;
draught-screens; pedestal ashtrays; music cabinets, music stands or
desks; play-pens; serving movers (whether or not fitted with a hot
plate)

ko ok o ok 3k

In NY N024680, CBP classified a “cast iron pot mover” used to store,
display and move potted plants in heading 8716, HTSUS. Heading 8716,
HTSUS, provides for “other vehicles, not mechanically propelled”. The Ex-
planatory Note to heading 8716 clarifies that this heading includes vehicles
designed to be pushed or pulled by hand or feet, such as wheelbarrows, food
carts and buffet movers (other than the type falling in heading 94.03), of a
kind used in railway stations, and hand carts.

Unlike the exemplars listed in EN 87.16 however, the instant plant mover
is not principally designed for the transport of goods or persons. The plant
mover is designed primarily for the storage and display of articles (plants),



55 CUSTOMS BULLETIN AND DECISIONS, VOL. 50, No. 25, June 22, 2016

and home décor. Although the mover clearly aids in the transport of any
article placed on its surface, the mover has no means of securing any articles
being transported, and without any handle, it is difficult to manoeuvre. Thus,
it is impractical to use the mover primarily for the transport of goods.
Additionally, unlike the exemplars listed in the EN 87.16, the mover lacks
any kind of chassis or frame. As such, it falls outside the scope of heading
8716, HT'SUS (as indicated by the exclusion of carts having the character of
furniture of heading 9403, HTSUS, from item (B)(3) in the 87.16 EN).

CBP has classified similar items as articles of furniture of heading 9403,
HTSUS, in past rulings. See e.g., NY N087856, dated December 23, 2009; NY
895256, dated March 10, 1994. The General EN to Chapter 94 defines “fur-
niture” as “any ‘movable’ articles (not included under other more specific
headings of the Nomenclature), which have the essential characteristic that
they are constructed for placing on the floor or ground, and which are used,
mainly with a utilitarian purpose, to equip private dwellings...).... Similar
articles (seats, chairs, etc.) for use in gardens, squares, promenades, etc., are
also included in this category.”

As a movable article designed for placing on the floor or ground to equip
private dwellings, the instant article meets the definition of furniture laid out
in the General EN to Chapter 94. Furthermore, as noted in the Explanatory
Note for heading 9403, HTSUS, “furniture” of this heading includes a number
of similar items, such as plant and music stands, and serving movers. Like a
plant stand, the plant mover is a platform for display of potted plants. Unlike
a typical plant stand, it is not stationary and lacks a base or leg. However, we
consider the mover to be ejusdem generis with plant stands--like a plant
stand, and like furniture in general, it has both a decorative and utilitarian
function—it is an ornate decorative platform which holds and displays a
plant and allows the plant to be easily moved around. Thus, the instant plant
mover is classified in heading 9403, HTSUS.

HOLDING:

By application of GRI 1, the cast iron pot mover is classified in heading
9403, HTSUS, and is specifically provided for in subheading 9403.20.00,
HTSUS, which provides for “Other furniture and parts thereof: Other metal
furniture.” The 2016, column one, general rate of duty is Free.

Duty rates are provided for your convenience and are subject to change.
The text of the most recent HTSUS and the accompanying duty rates are
provided on World Wide Web at http:/ /www.usitc.gov /tata/hts/.

EFFECT ON OTHER RULINGS:

NY N024680, NY N024678, NY N012582, and NY N012026, are hereby
revoked.
Sincerely,

MyLes B. Harmon,
Director
Commercial and Trade Facilitation Division
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PROPOSED MODIFICATION OF A RULING LETTER AND
REVOCATION OF TREATMENT RELATING TO THE
TARIFF CLASSIFICATION OF A PRINTED ARTWORK
FROM CHINA

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of proposed modification of one ruling letter and
revocation of treatment relating to the tariff classification of a printed
artwork from China.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C.
§1625(c)), as amended by section 623 of title VI (Customs Modern-
ization) of the North American Free Trade Agreement Implementa-
tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises inter-
ested parties that U.S. Customs and Border Protection (CBP) intends
to modify one ruling letter concerning tariff classification of a printed
artwork from China under the Harmonized Tariff Schedule of the
United States (HTSUS). Similarly, CBP intends to revoke any treat-
ment previously accorded by CBP to substantially identical transac-
tions. Comments on the correctness of the proposed actions are in-
vited.

DATES: Comments must be received on or before July 22, 2016.

ADDRESSES: Written comments are to be addressed to U.S.
Customs and Border Protection, Office of International Trade,
Regulations and Rulings, Attention: Trade and Commercial
Regulations Branch, 90 K St., NE, 10th Floor, Washington, DC
20229-1177. Submitted comments may be inspected at the address
stated above during regular business hours. Arrangements to
inspect submitted comments should be made in advance by calling
Mr. Joseph Clark at (202) 325-0118.

FOR FURTHER INFORMATION CONTACT: George Aduhene,
Tariff Classification and Marking Branch, Regulations and Rulings,
Office of International Trade, at (202) 325-0184.

SUPPLEMENTARY INFORMATION:
BACKGROUND

On December 8, 1993, Title VI (Customs Modernization), of the
North American Free Trade Agreement Implementation Act (Pub. L.
103-182, 107 Stat. 2057) (“Title VI”), became effective. Title VI
amended many sections of the Tariff Act of 1930, as amended, and
related laws. Two new concepts which emerge from the law are
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“informed compliance” and “shared responsibility.” These con-
cepts are premised on the idea that in order to maximize voluntary
compliance with customs laws and regulations, the trade community
needs to be clearly and completely informed of its legal obligations.

Accordingly, the law imposes a greater obligation on CBP to provide
the public with improved information concerning the trade commu-
nity’s responsibilities and rights under the customs and related laws.
In addition, both the public and CBP share responsibility in carrying
out import requirements. For example, under section 484 of the Tariff
Act 0of 1930, as amended (19 U.S.C. § 1484), the importer of record is
responsible for using reasonable care to enter, classify and value
imported merchandise, and to provide any other information neces-
sary to enable CBP to properly assess duties, collect accurate statis-
tics, and determine whether any other applicable legal requirement is
met.

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C.
§1625(c)(1)), as amended by section 623 of Title VI, this notice advises
interested parties that CBP is proposing to modify one ruling letter
pertaining to the tariff classification of a printed artwork from China.
Although in this notice, CBP is specifically referring to New York
Ruling Letter (“NY”) N260772, dated January 29, 2015 (Attachment
A), this notice covers any rulings on this merchandise which may
exist, but have not been specifically identified. CBP has undertaken
reasonable efforts to search existing databases for rulings in addition
to the one identified. No further rulings have been found. Any party
who has received an interpretive ruling or decision (i.e., a ruling
letter, internal advice memorandum or decision, or protest review
decision) on the merchandise subject to this notice should advise CBP
during the notice period.

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C.
§1625(c)(2)), as amended by section 623 of Title VI, CBP is proposing
to modify any treatment previously accorded by CBP to substantially
identical transactions. Any person involved in substantially identical
transactions should advise CBP during this notice period. An import-
er’s failure to advise CBP of substantially identical transactions or of
a specific ruling not identified in this notice may raise issues of
reasonable care on the part of the importer or its agents for impor-
tations of merchandise subsequent to the effective date of the final
decision on this notice.

In NY N265121, CBP classified a printed artwork from China,
identified by item number 61957101D, in heading 4911, HTSUS,
specifically in subheading 4911.91.2020, HTSUSA, which provides for
“Other printed matter, including printed pictures and photographs:
Other: Pictures, designs and photographs: Printed not over 20 years
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at time of importation: Other: Lithographs on paper or paperboard:
Not over 0.51 mm in thickness: Posters.” NY N265121 also classified
four other products which were identified as item number 2917969,
item number 42386101D, item number kc-2014-shine, and item num-
ber 0412080C. CBP has reviewed NY N265121 and has determined
the ruling letter to be in error with respect to item number
61957101D. The classification of the four other products remains
unmodified. It is now CBP’s position that the printed artwork from
China, identified as item number 61957101D, is properly classified,
by operation of GRI 1, in heading 4911, HTSUS, specifically in sub-
heading 4911.91.2040, HTSUSA, which provides for “Other printed
matter, including printed pictures and photographs: Other: Pictures,
designs and photographs: Printed not over 20 years at time of impor-
tation: Other: Lithographs on paper or paperboard: Not over 0.51 mm
in thickness: Other.”

Pursuant to 19 U.S.C. §1625(c)(1), CBP is proposing to modify
N265121 and to revoke or modify any other ruling not specifically
identified to reflect the analysis contained in the proposed Headquar-
ters Ruling Letter (“HQ”) H265036, set forth as Attachment B to this
notice. Additionally, pursuant to 19 U.S.C. §1625(c)(2), CBP is pro-
posing to revoke any treatment previously accorded by CBP to sub-
stantially identical transactions.

Before taking this action, consideration will be given to any written
comments timely received.

Dated: May 3, 2016
GrEG CONNOR
for

MyLEs B. HarmON,
Director
Commercial and Trade Facilitation Division

Attachments
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[ATTACHMENT A]

N260772
January 29, 2015
CLA-2—49:0T:RR:NC:N4: 234
CATEGORY: Classification
TARIFF NO.. 4911.91.2020; 4911.99.6000;
4911.99.8000
SHIRLEY SCHMIDT
Pier 1 ImpPoRrTS
100 Pier 1 Prack, Lever 11
Forr WortH, TExas 76102

RE: The tariff classification of a Printed Artwork from China.

DEAr Ms. ScHMIDT:

In your letter dated January 9, 2015 you requested a tariff classification
ruling.

Item number 61957101D is a picture with a lattice design. The lattice
design is lithographically printed on paper that is .25mm thick. The paper is
then glued to a 1.25mm medium-density fiberboard surface (MDF) and
coated with acrylic gel to give it a textured appearance. The item measures
approximately 11.88 inches in width by 1.25 inches in diameter by 11.88 in
height.

Item number 2917969 is wall art. It consists of 6 wooden squares printed
with letters that form the word “Family”. The letters are lithographically
printed on paper that is .2mm thick. Each piece of paper is glued to a 1.5 cm
thick pine wood square measuring approximately 10 inches by 10 inches. The
finished item measures approximately 48 inches in width by 14 inches in
height. The company provided a material breakdown indicating that the item
is composed of 95% pine wood, 4% paper and 1% paint.

Item number 42386101D is a printed picture with a multi colored design
and the words “Imagination is more important than knowledge”. The frame
is made of pine wood. The artwork is printed using a lithographic process on
a canvas measuring .45 mm thick. The item measures approximately 35
inches in width by 1%% inches in diameter by 35 inches in height.

Item number kc-2014-shine is wall art. The words “Today you will SHINE”
are printed on paper that is glued to a medium-density fiberboard (MDF)
surface which has been sectioned into four slates that are attached together
horizontally by a wooden bar across the back. The item measures approxi-
mately 9 inches in width by 9 inches in height. The company provided written
information indicating that the item is composed of 98% medium-density
fiberboard, 1% paper and 1% metal.

Item number 0412—-080C is a printed picture with a black and green design
and the word “Inspire” printed at the bottom. This entire picture was printed
onto a sheet of canvas, and then stretched around wooden frame. The thick-
ness of the canvas on its own is approximately 0.125mm, and the printing
does not use a lithographic process. The item measures approximately 16
inches in width by 1 inch in diameter by 12 inches in height.

The applicable subheading for item number 61957101D will be
4911.91.2020, Harmonized Tariff Schedule of the United States (HTSUS),
which provides for Other printed matter, including printed pictures and
photographs: Other: Pictures, designs and photographs: Printed not over 20
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years at time of importation: Other: Lithographs on paper or paperboard: Not
over 0.51 mm in thickness: Posters. The rate of duty will be Free. The
applicable subheading for item numbers 2917969 and 4286101D will be
4911.99.6000, Harmonized Tariff Schedule of the United States (HTSUS),
which provides for Other printed matter, including printed pictures and
photographs: Other: Other: Other: Printed on paper in whole or in part by a
lithographic process. The rate of duty will be Free.

The applicable subheading for item numbers kc-2014-shine and
0412-080C will be 4911.99.8000, Harmonized Tariff Schedule of the United
States (HTSUS), which provides for Other printed matter, including printed
pictures and photographs: Other: Other: Other: Other. The rate of duty will
be Free.

Duty rates are provided for your convenience and are subject to change.
The text of the most recent HTSUS and the accompanying duty rates are
provided on World Wide Web at http://www.usitc.gov/tata/hts/.

This ruling is being issued under the provisions of Part 177 of the Customs
Regulations (19 C.F.R. 177).

A copy of the ruling or the control number indicated above should be
provided with the entry documents filed at the time this merchandise is
imported. If you have any questions regarding the ruling, contact National
Import Specialist Albert Gamble at Albert.Gamble@dhs.gov.

Sincerely,

GweNN KLEIN KIRSCHNER
Director
National Commodity Specialist Division
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[ATTACHMENT B]

HQ H265036
CLA-2 OT:RR:CTF:TCM H265036 GA
CATEGORY: Classification
TARIFF NO.: 4911.91.2040
Ms. SHIRLEY SCHMIDT
TraDE AND ProDUCT COMPLIANCE MANAGER
Pier 1 ImPoRTS
100 Pier 1 Prace Lever 11
Forr WorrH, TX 76102

RE: Modification of NY N260772; Classification of a printed artwork from
China

DEAr Ms. ScHMIDT:

This letter concerns New York Ruling Letter (NY) N260772, dated January
29, 2015, issued to Pier 1 Imports concerning the classification of a printed
artwork from China under the Harmonized Tariff Schedule of the United
States (HTSUS). In N260772, U.S. Customs and Border Protection (CBP)
classified a picture with a lattice design identified as item number
61957101D in subheading 4911.91.2020, HTSUSA, which provides for “Other
printed matter, including printed pictures and photographs: Other: Pictures,
designs and photographs: Printed not over 20 years at time of importation:
Other: Lithographs on paper or paperboard: Not over 0.51 mm in thickness:
Posters.” CBP also classified a wall art identified as item number 2917969
and a printed picture with a multi colored design and the words “Imagination
is more important than knowledge” identified as item number 42386101D in
subheading 4911.99.6000, HTSUSA, which provides for “Other printed mat-
ter, including printed pictures and photographs: Other: Other: Other: Printed
on paper in whole or in part by a lithographic process.” Furthermore, CBP
also classified a wall art identified as item number kc-2014-shine and a
printed picture with a black and green design and the word “Inspire” printed
at the bottom, identified as item number 0412-080C in subheading
4911.99.8000, HTSUSA, which provides for ‘Other printed matter, including
printed pictures and photographs: Other: Other: Other: Other:”

We have reviewed NY N260772 and find the portion that relates to the
classification of item number 61957101D to be in error. The classification of
item number 2917969, item number 42386101D, item number kc-2014-shine,
and item number 0412-080C remains unmodified. For the reasons set forth
below, we hereby modify N260772.

FACTS:

In NY N260772, CBP described the subject merchandise as follows:

Item number 61957101D is a picture with a lattice design. The lattice
design is lithographically printed on paper that is .25mm thick. The paper
is then glued to a 1.25mm medium-density fiberboard surface (MDF) and
coated with acrylic gel to give it a textured appearance. The item mea-
sures approximately 11.88 inches in width by 1.25 inches in diameter by
11.88 in height
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ISSUE:
What is the proper classification of the printed artwork from China?
LAW AND ANALYSIS:

Classification under the HTSUS is made in accordance with the General
Rules of Interpretation (GRIs). GRI 1 provides that the classification of goods
shall be determined according to the terms of the headings of the tariff
schedule and any relative section or chapter notes. In the event that the
goods cannot be classified solely on the basis of GRI 1, and if the headings and
legal notes do not otherwise require, the remaining GRIs 2 through 6 may
then be applied in order.

The HTSUS provisions under considerations are as follows:

4911 Other printed matter, including printed pictures and photographs:
Other:

4911.91 Pictures, designs and photographs:

Printed not over 20 years at time of importation:

Other:
Lithographs on paper or paperboard:

4911.91.20 Not over 0.51 mm in Thickness. . .
4911.91.2020 Posters:
4911.91.2040 Other:

k0 ock ok sk ko ok sk k0 k0 ok

Heading 4911, HTSUS, provides for other printed matter including printed
pictures and photographs. This heading includes pictures and photographs
printed by lithography. There is no dispute that the instant merchandise is
classifiable under subheading 4911.91, HTSUS. However, importer disagrees
with CBP with the 10 digit level tariff which classifies the merchandise as a
“poster” under subheading 4911.91.2020, HTSUSA. The instant merchandise
does not appear to fit the meaning of a “poster.” The Meriam-Webster diction-
ary defines a “poster” as “a bill or placard for posting often in a public place;
especially: one that is decorative or pictorial,” or “a sheet bearing an an-
nouncement for posting in a public place.” http:/ /www.merriam-
webster.com / dictionary / posters

The paper with the printed lithograph is not over 0.51 mm in thickness and
the printed lattice design is permanently mounted onto a wooden board
(medium-density fiberboard surface) that is 1.25 inches in thickness. The
subject merchandise is not a “poster,” under subheading 4911.91.2020,
HTSUSA. Therefore, it is properly provided for under subheading
4911.91.2040, HTSUSA.

HOLDING:

By application of GRIs 1 and 6, we find that the picture with a lattice
design identified as item number 61957101D is classified in subheading
4911.91.2040, HTSUSA, which provides for “Other printed matter, including
printed pictures and photographs: Other: Pictures, designs and photographs:
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Printed not over 20 years at time of importation: Other: Lithographs on paper
or paperboard: Not over 0.51 mm in thickness: Other.” The duty rate is
“Free.”

Duty rates are provided for your convenience and subject to change. The
text of the most recent HTSUS and the accompanying duty rates are provided
on the World Wide Web at www.usitc.gov.

EFFECT ON OTHER RULINGS:

NY N260772, dated January 29, 2015 is hereby MODIFIED.
Sincerely,

Myres B. Harmon,
Director
Commercial and Trade Facilitation Division

1

RECEIPT OF APPLICATION FOR “LEVER-RULE”
PROTECTION

AGENCY: Customs & Border Protection, Department of Homeland
Security.

ACTION: Notice of receipt of application for “Lever-rule” protection.

SUMMARY: Pursuant to 19 CFR §133.2(f), this notice advises inter-
ested parties that Customs & Border Protection (CBP) has received
an application from Fidia Farmaceutici S.p.A. and Fidia Pharma
USA Inc. (hereinafter “Fidia”) seeking “Lever-rule” protection for a
federally registered and recorded trademark.

FOR FURTHER INFORMATION CONTACT: Alaina van Horn,
Intellectual Property Rights Branch, Regulations and Rulings, Office
of Trade, (202) 325-0083.

SUPPLEMENTARY INFORMATION:
BACKGROUND

Pursuant to 19 CFR §133.2(f), this notice advises interested parties
that CBP has received an application from Fidia seeking “Lever-rule”
protection. Protection is sought against the importation of certain
pharmaceutical preparations for treatment of bone joint disorders
that bear the following Fidia trademark: “HYALGAN” (U.S. Trade-
mark Registration No. 1,420,772; CBP Recordation No. TMK
15-01065). In the event that CBP determines the pharmaceutical
preparations under consideration are physically and materially dif-
ferent from the Fidia pharmaceutical preparations authorized for
sale in the United States, CBP will publish notice in the Customs
Bulletin, pursuant to 19 CFR §133.2(f), indicating that the above-
referenced trademark is entitled to “Lever-rule” protection with re-
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spect to those physically and materially pharmaceutical preparations
for treatment of bone joint disorders.

Dated: June 2, 2016
CHARLES R. STEUART,
Chief
Intellectual Property Rights Branch
Regulations and Rulings, Office of Trade
| I |

COPYRIGHT, TRADEMARK, AND TRADE NAME
RECORDATIONS

(No. 5 2016)

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

SUMMARY: The following copyrights, trademarks, and trade names
were recorded with U.S. Customs and Border Protection in May 2016.
The last notice was published in the CUSTOMS BULLETIN on June
8, 2016.

Corrections or updates may be sent to: Intellectual Property Rights
Branch, Regulations and Rulings, Office of International Trade, U.S.
Customs and Border Protection, 90 K Street, NE., 10th Floor,
Washington, D.C. 20229-1177.

FOR FURTHER INFORMATION CONTACT: LaVerne Watkins,
Paralegal Specialist, Intellectual Property Rights Branch, Regula-
tions & Rulings, Office of International Trade at (202) 325-0095.
CHarLES R. STEUART
Chief,
Intellectual Property Rights Branch
Regulations & Rulings
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