U.S. Court of International Trade

| E—
Slip Op. 16-55

AN Gianc Fisueries ImporT AND ExporT JoINT Stock Company et al.,
Plaintiffs and Consolidated Plaintiffs, AND VIETNAM ASSOCIATION OF
SEAF0OD ExXPORTERS AND PrRODUCERS et al., Plaintiff-Intervenor and
Consolidated Plaintiff-Intervenors, v. Unitep Starks, Defendant,
CarrisH FarMERS oF AMERICA et al., Defendant-Intervenor and
Consolidated Defendant Intervenors.

Before: Claire R. Kelly, Judge
Consol. Court No. 14-00109
Public Version

[Sustaining in part and remanding in part the U.S. Department of Commerce’s final
determination in the ninth antidumping duty administrative review of certain frozen
fish fillets from the Socialist Republic of Vietnam.]

Dated: June 7, 2016

Matthew Jon McConkey, Mayer Brown LLP, of Washington, DC, argued for plain-
tiffs An Giang Fisheries Import and Export Joint Stock Company et al.

Ned Herman Marshak, Andrew Thomas Schutz, and Dharmendra Narain Choud-
hary, Grunfeld Desiderio Lebowitz Silverman & Klestadt, LLP, of New York, NY and
Washington, DC, argued for consolidated plaintiff and plaintiff-intervenor Vietnam
Association of Seafood Exporters and Producers. With them on the brief was Andrew
Brehm Schroth.

John Joseph Kenkel, deKieffer & Horgan PLLC, of Washington, DC, argued for
consolidated plaintiff Binh An Seafood Joint Stock Company. With him on the brief was
J. Kevin Horgan.

Nazakhtar Nikakhtar and Jonathan Mario Zielinski, Cassidy Levy Kent (USA)
LLP, of Washington, DC, argued for consolidated plaintiffs and defendant-intervenors
Catfish Farmers of America et al. With them on the brief was Nathaniel James
Halvorson.

Ryan Michael Majerus, Trial Attorney, Commercial Litigation Branch, Civil Divi-
sion, U.S. Department of Justice, of Washington, DC, argued for defendant. With him
on the brief were Benjamin C. Mizer, Principal Deputy Assistant Attorney General,
Jeanne E. Davidson, Director, and Franklin E. White, Jr., Assistant Director. Of
Counsel on the brief was David W. Richardson, Attorney, Office of the Chief Counsel for
Trade Enforcement and Compliance, U.S. Department of Commerce, of Washington,
DC.

91



92 CUSTOMS BULLETIN AND DECISIONS, VOL. 50, No. 27, Jury 6, 2016

OPINION AND ORDER

Kelly, Judge:

This consolidated action comes before the court on USCIT Rule 56.2
motions for judgment on the agency record, challenging the U.S.
Department of Commerce’s (“Department” or “Commerce”) determi-
nation in the ninth administrative review of the antidumping duty
order covering certain frozen fish fillets from the Socialist Republic of
Vietnam (“Vietnam”). See Certain Frozen Fish Fillets From the So-
cialist Republic of Vietnam, 79 Fed. Reg. 19,053 (Dep’t Commerce Apr.
7,2014) (final results of antidumping duty administrative review and
new shipper review; 2011-2012) (“Final Results”), as amended, 79
Fed. Reg. 37,714 (Dep’t Commerce July 2, 2014) (“Amended Final
Results”); see also Certain Frozen Fish Fillets from the Socialist
Republic of Vietnam: Issues and Decision Memorandum for the Final
Results of the Ninth Administrative Review and Aligned Shipper
Review, A-552-801, (Mar. 28, 2014), available at http://ia.ita.doc.gov/
frn/summary/vietnam/2014—-07714—1.pdf (last visited May 26, 2016)
(“Final Decision Memo”).

An Giang Fisheries Import and Export Joint Stock Company, Asia
Commerce Fisheries Joint Stock Company, Cuu Long Fish Joint
Stock Company, Hiep Thanh Seafood Joint Stock Company, Interna-
tional Development and Investment Corporation, NTSF Seafoods
Joint Stock Company, QVD Food Company Ltd., Southern Fishery
Industries Company, Ltd., and Vinh Hoan Corporation (collectively
“Agifish”) commenced this action pursuant to section 516A of the
Tariff Act of 1930, as amended, 19 U.S.C. § 1516a (2012).! See Sum-
mons, May 5, 2014, ECF No. 1. The court consolidated Agifish’s
challenge with actions filed by: (1) Catfish Farmers of America, an
association of U.S. catfish processors and growers, and individual
U.S. catfish processors, America’s Catch, Alabama Catfish Inc.,
Heartland Catfish Company, Magnolia Processing, Inc., and Sim-
mons Farm Raised Catfish, Inc. (collectively “CFA”); (2) Binh An
Seafood Joint Stock Company (“Binh An”); and (3) Vietnam Associa-
tion of Seafood Exporters and Producers, a trade association com-
prised of Vietnamese seafood producers and/or exporters (“VASEP”).
See Order, Aug. 26, 2014, ECF No. 32. Each of the above named
parties filed Rule 56.2 motions challenging Commerce’s final deter-
mination. See An Giang Fisheries Import and Export Joint Stock
Company, Asia Commerce Fisheries Joint Stock Company, Cuu Long
Fish Joint Stock Company, Hiep Thanh Seafood Joint Stock Com-

! Further citations to the Tariff Act of 1930, as amended, are to the relevant provisions of
Title 19 of the U.S. Code, 2012 edition.
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pany, International Development and Investment Corporation, NTSF
Seafoods Joint Stock Company, QVD Food Company, Ltd., Southern
Fishery Industries Company Ltd., and Vinh Hoan Corporation’s Rule
56.2 Mot. J. Upon Agency R., Jan. 27, 2015, ECF No. 48; Pls. Catfish
Farmers of America, et al.’s Rule 56.2 Mot. J. Upon Agency R., Jan.
27, 2015, ECF No. 49; Consolidated P1. Binh An Seafood Joint Stock
Co. Ltd.’s Mot. J. Agency R., Jan. 27, 2015, ECF No. 47; Pl.’s Rule 56.2
Mot. J. Upon Agency R., Jan. 27, 2015, ECF No. 46. In addition, CFA
filed a response, as a defendant-intervenor, in opposition to motions
by Agifish, VASEP, and Binh An. See Def.-Intervenors’ Resp. Oppn
Pls.” Rule 56.2 Mots. J. Agency R., July 29, 2015, ECF No. 79.

BACKGROUND

On September 26, 2012, Commerce initiated this ninth antidump-
ing duty (“AD”) administrative review covering subject imports en-
tered during the period of review (“POR”), August 1, 2011 through
July 31, 2012. See Initiation of Antidumping and Countervailing
Duty Administrative Reviews and Request for Revocation in Part, 77
Fed. Reg. 59,168, 56,169 (Dep’t Commerce Sept. 26, 2012).

In its preliminary determination, Commerce selected Indonesia as
the primary surrogate country for obtaining surrogate values (“SV”)
for respondents’ factors of production (“FOP”) used to produce the
subject merchandise. See Certain Frozen Fish Fillets From the So-
cialist Republic of Vietnam, 78 Fed. Reg. 55,676 (Dep’t Commerce
Sept. 11, 2013) (preliminary results of the antidumping duty admin-
istrative review and new shipper review; 2011-2012) (“Prelim. Re-
sults”); see also Certain Frozen Fish Fillets from the Socialist Repub-
lic of Vietnam: Decision Memorandum for the Preliminary Results of
the 2011-2012 Antidumping Duty Administrative Review and New
Shipper Review at 18, A-552—-801, (Sept. 3, 2013), available at http://
ia.ita.doc.gov/frn/summary/vietnam/2013-22123—1.pdf (last visited
May 26, 2016) (“Prelim. Decision Memo”). Commerce selected Vinh
Hoan Corporation (“Vinh Hoan”) and Hung Vuong Group (“HVG”) as
mandatory respondents, Prelim. Results, 78 Fed. Reg. at 55,676,
initially assigning them weighted-average dumping margins of $0.42
per kilogram and $2.15 per kilogram, respectively. Id. at 55,677.
Commerce assigned the average of these rates, $0.99 per kilogram, to
the separate rate respondents that were not individually examined.
Id. Commerce also assigned a weighted-average dumping margin of
$2.11 per kilogram to those exporters subject to the order who did not
rebut the presumption of government control (the “Vietnam-Wide
Rate”). Id.
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In its final determination, Commerce continued to select Indonesia
as the primary surrogate country for valuing respondents’ FOPs.
Final Decision Memo at 7, 16. Commerce calculated final weighted-
average dumping margins of $0.03 per kilogram for Vinh Hoan and
$1.20 for HVG, from which Commerce assigned a rate of $0.42 per
kilogram to the separate rate respondents. Final Results, 79 Fed.
Reg. at 19,055. Commerce published amended final results on July 2,
2014, which altered the weighted-average dumping margin assigned
to mandatory respondent Vinh Hoan to $0.00 per kilogram. Amended
Final Results, 79 Fed. Reg. at 37,714. Commerce also changed the
weighted-average dumping margin assigned to separate rate respon-
dents to $1.20 per kilogram.? Id. The Vietnam-Wide Rate remained
unaltered. Id.

Agifish, VASEP, and Binh An challenge Commerce’s selection of
Indonesia as the primary surrogate country. See Mem. Law Supp.
Pls.’ Rule 56.2 Mot. J. Upon Agency R. 10-15, Jan. 27, 2015, ECF No.
48 (“Agifish Br.”); Mem. Law Supp. Pl’s Rule 56.2 Mot. J. Upon
Agency R. 7-35, Jan. 27, 2015, ECF No. 46 (“VASEP Br.”); Mem. Law
Supp. Consolidated Pl.’s Binh An Seafood Joint Stock Co., Ltd.’s Mot.
J. Upon Agency R. 12— 18, Jan. 27, 2015, ECF No. 47-1 (“Binh An
Br.”). Agifish also challenges Commerce’s selection of SV data sources
to value various FOPs used to produce the subject merchandise,
including whole live fish, fingerlings, various fish farming FOPs,
various byproducts, labor, and various expenses related to shipping,
brokerage and handling. See Agifish Br. 16—45. Agifish challenges
Commerce’s decision to apply a “cap” or constructed value (“CV”), to
obtain a SV for Vinh Hoan’s fish oil byproduct rather than using
Indonesian import data as is. See Agifish Br. 45-49. Agifish also
challenges Commerce’s consideration of arguments raised by CFA in
its rebuttal case brief relating to SV data sources for certain FOPs.
See Agifish Br. 49-51. CFA challenges Commerce’s SV data selection
to value respondents’ pangasius feed FOP. See Am. Mem. Supp. Pls.
Catfish Farmers of America, et al.’s Rule 56.2 Mot. J. Upon Agency R.
26-38, Jan. 29, 2015, ECF No. 54 (“CFA Br.”). Finally, CFA challenges
Commerce’s determination to decline to adjust Vinh Hoan’s margin
calculation to exclude glazing weight.® Defendant United States (“De-
fendant”), responds that the court should sustain Commerce’s surro-

2 Where Commerce assigns a zero rate to one of its mandatory respondents, its practice is
to exclude the zero rate from its averaging when assigning a rate to the separate rate
respondents. See Prelim. Decision Memo at 10-11; see also 19 U.S.C. § 1673d(c)(5)(A).

3 Glazing of frozen fish refers to coating the finished fillet with water and then freezing it.
See CFA Br. 6 (citing, e.g., Certain Frozen Fish Fillets from the Socialist Republic of
Vietnam, 68 Fed. Reg. 37,116 (Dep’t Commerce June 23, 2003) (notice of final antidumping
duty determination of sales at less than fair value and affirmative critical circumstances)
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gate country selection and SV data selections. See Def.’s Resp. Con-
solidated Pls.” Rule 56.2 Mot. J. Upon Agency R., July 29, 2015, ECF
No. 75 (“Def.’s Resp. Br.”). However, Defendant requests a voluntary
remand to revisit its normal value (“NV”) calculation with respect to
glazing for Vinh Hoan. Id. at 92.

The court sustains Commerce’s selection of Indonesia as the pri-
mary surrogate country. The court also sustains Commerce’s deter-
mination to consider arguments relating to SV data selection raised
by CFA in its rebuttal brief before the agency. The court sustains
Commerce’s SV data selections for the following FOPs: (1) whole live
fish; (2) fingerlings; (3) fish feed; (4) sawdust; (5) labor; (6) fish waste
byproducts; (7) fresh broken fillets; (8) brokerage and handling; and
(9) truck freight. However, the court remands Commerce’s SV data
selections for rice husk and Vinh Hoan’s fish oil byproduct for further
consideration and explanation. Lastly, the court grants Defendant’s
voluntary remand request for Commerce to reconsider its NV calcu-
lation with respect to glazing for Vinh Hoan.

JURISDICTION AND STANDARD OF REVIEW

The court has jurisdiction pursuant to 19 U.S.C. §
1516a(a)(2)(B)(iii) and 28 U.S.C. § 1581(c) (2012), which grant the
court authority to review actions contesting the final determination
in an administrative review of an antidumping duty order. “The court
shall hold unlawful any determination, finding, or conclusion found
. . . to be unsupported by substantial evidence on the record, or
otherwise not in accordance with law.” 19 U.S.C. § 1516a(b)(1)(B)(i).

DISCUSSION
I. Primary Surrogate Country Selection

A. Factual Background

Since Commerce treats Vietnam as a nonmarket economy (“NME”),
Commerce initiated its process of selecting a surrogate market
economy country to value the FOPs used to produce the subject
imports by requesting that its Office of Policy (“OP”) issue a list of
potential surrogate countries. See Letter to All Interested Parties re:
9'® Administrative Review of Frozen Fish Fillets from the Socialist
Republic of Vietnam: Surrogate Country List, PD 42, bar code

and accompanying Issues and Decision Memorandum for the Antidumping Duty Investi-
gation of Certain Frozen Fish Fillets from the Socialist Republic of Vietnam at 4 n.7,
A-552-801, (June 16, 2003), available at http://ia.ita.doc.gov/frn/summary/vietnam/
03-15794-1.pdf (last visited May 26, 2016)).
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3105149-01 (Nov. 8, 2012). The list included the following six coun-
tries: Bangladesh, Pakistan, Nicaragua, India, Bolivia, and the Phil-
ippines. See id. at Attach. I (“OP List”). After considering comments
from interested parties, Commerce selected Indonesia, which was not
among the countries on the OP List, as the primary surrogate country
for its preliminary results. See Prelim. Results, 78 Fed. Reg. at
55,677; see also Prelim. Decision Memo at 18.

In its preliminary determination, Commerce noted the per capita
gross national income (“GNI”) values of the countries on the OP List,
and found that all countries on the OP List are at an equal level of
economic development. Prelim. Decision Memo at 13. Commerce
found Indonesia’s per capita GNI places it at “a higher and, thus, less
comparable level of economic development than that represented by
the six countries on the initial surrogate country candidate list, but
still comparable to that of Vietnam.” Id. at 14. Commerce found
Indonesia, and all of the countries on the OP List except Bolivia, to be
significant producers of comparable merchandise. Id. at 15. Com-
merce relied upon data quality considerations to preliminarily select
Indonesia as the primary surrogate country to value respondents’
FOPs. See id.at 16-18.

Thereafter, the parties continued to submit additional SV data and
comments on the issue of surrogate country selection. See Catfish
Farmers of America Surrogate Value Data, PD 290-294, bar codes
3167326-01-05 (Dec. 6, 2013) (“CFA SV Data”); Agifish, Vinh Hoan
Post-Preliminary Surrogate Value Data, PD 295-296, bar codes
3167265-01-02 (Dec. 9, 2013) (“Respondents’ Post-Prelim. SV Data”);
Vinh Hoan, Agifish, VASEP Supplemental Surrogate Value Submis-
sion, PD 298, bar code 316770301 (Dec. 11, 2013); Respondents’ Re-
buttal Surrogate Value Data, PD 305-309, bar codes 3172989-01-05
(Jan. 10, 2014); Catfish Farmers of America Rebuttal Surrogate Value
Data, PD 310-311, bar codes 3173134—01-02 (Jan. 10, 2014) (“CFA
Rebuttal SV Data”). After the submission of case briefs, Commerce
issued its final determination maintaining its selection of Indonesia
as the primary surrogate country. See Final Decision Memo at 15-16.

4 Indonesia’s 2011 per capita GNI was $2,940. See Catfish Farmers of America Surrogate
Comments and Factor Values at Ex. 2-B, PD 145-151, bar codes 3137290-01-07 (May 29,
2013). Vietnam’s 2011 per capita GNI was $1,260. See OP List. The per capita GNIs on the
OP List ranged from $770 (Bangladesh) to $2,210 (Philippines). See id.Commerce did not
reference Indonesia’s GNI in its preliminary or final determinations, but rather, only
referenced CFA’s characterization of Indonesia’s per capita GNI as approximately twice
Vietnam’s. See Prelim. Decision Memo at 12.
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B. Legal Framework

In NME AD proceedings, Commerce generally calculates NV using
the best available information to value respondents’ FOPs and other
costs and expenses “in a market economy country or countries con-
sidered to be appropriate by [Commerce].” 19 U.S.C. § 1677b(c)(1). To
the extent possible, Commerce uses FOPs from market economy
countries that are—“(A) at a level of economic development compa-
rable to that of the nonmarket economy country, and (B) significant
producers of comparable merchandise.” 19 U.S.C. § 1677b(c)(4). The
statute does not define economic comparability, nor does it provide a
methodology or criteria for evaluating the other statutory surrogate
country selection standards.

Although Commerce may use multiple surrogate countries to cal-
culate NV, Commerce’s regulatory preference is to “value all factors in
a single surrogate country.” 19 C.FR. § 351.408(c)(2) (2013).5 To
implement this preference: (1) the OP assembles “a list of potential
surrogate countries that are at a comparable level of economic devel-
opment to the NME country,” whose per capita GNIs fall within a
range of comparability to the GNI of the NME country;® (2) Com-
merce identifies countries from the OP List that produce comparable
merchandise; (3) Commerce “determines whether any of the countries
which produce comparable merchandise are ‘significant’ producers of
that comparable merchandise”; and, (4) if more than one country
satisfies steps (1)—(3), Commerce will select the country with the best
factors data. See Import Admin., U.S. Dep’t Commerce, Non-Market
Economy Surrogate Country Selection Process, Policy Bulletin 04.1
(2004), available at http:/enforcement.trade.gov/policy/
bull04—-1.html (last visited May 26, 2016) (“Policy Bulletin 04.1”).

According to Commerce’s practice, the surrogate countries on the
list “are not ranked and should be considered equivalent in terms of
economic comparability.” Id. at 2. If more than one country is eco-
nomically comparable to the NME country and a significant producer
of comparable merchandise, Commerce selects the country with the

5 Further citations to Title 19 of the Code of Federal Regulations are to the 2013 edition.

6 Although Commerce’s regulations provide that it uses per capita gross domestic product
(“GDP”) as the measure of economic comparability, Commerce began relying on per capita
GNI as opposed to per capita GDP in 2007. Antidumping Methodologies in Proceedings
Involving Non-Market Economy Countries: Surrogate Country Selection and Separate
Rates, 72 Fed. Reg. 13,246, 13,246 n.2 (Dep’t Commerce Mar. 21, 2007) (request for com-
ment); see also 19 C.F.R. § 351.408(b). No party has challenged the use of GNI to determine
economic comparability as contrary to Commerce’s regulation. Nonetheless, Commerce’s
use of GNI to determine economic comparability has been considered reasonable. See, e.g.,
Clearon Corp. v. United States, 38 CIT __, Slip Op. 14-88, at *9-10 (July 24, 2014) (finding
Commerce’s reliance on GNI reasonable and in accordance with law).
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best factors data as the primary surrogate country to value FOPs. Id.
at 4. Commerce selects the country with the best factors data based
upon the data’s: (1) specificity to the input; (2) tax and import duty
exclusivity; (3) contemporaneity with the period of review; and (4)
public availability. Id.

C. Analysis

1. Economic Comparability

VASEP, Agifish, and Binh An argue that Commerce selected a
primary surrogate country that is not economically comparable to
Vietnam. See VASEP Br. 13—-20; Agifish Br. 12-13; Binh An Br. 12-13.
Defendant argues that Commerce reasonably determined that Indo-
nesia is economically comparable to Vietnam despite the fact it is not
among the countries on the OP List. See Def.’s Resp. Br. 19-26. The
court agrees with Defendant.

It is not unreasonable for Commerce to consider countries proposed
by interested parties that are not included on the OP List so long as
Commerce satisfies its statutory mandate of choosing an economi-
cally comparable country to the extent possible. Commerce empha-
sized that the OP List advised parties that it is not an exhaustive list,
and noted that there are other countries that could reasonably be
viewed as “being at Vietnam’s level of economic development.” See
Prelim. Decision Memo at 13; see also OP List at 2. Commerce con-
sidered the GNI information placed on the record relating to the
countries on the OP List as well as for Indonesia and acknowledged
that Indonesia was at a “higher and, thus, less comparable level of
economic development than that represented by the six countries on
the initial surrogate country candidate list, but still comparable to
that of Vietnam.”” Final Decision Memo at 6-7 (quoting Prelim.
Decision Memo at 14). The court cannot say that Commerce unrea-
sonably concluded that Indonesia was at a level of economic develop-
ment comparable to Vietnam.®

"The court recognizes that Policy Bulletin 04.1 provides that, where no country from the OP
List is a significant producer of comparable merchandise or insufficient data (with respect
to quantity and quality) is available, Commerce is to request a second list of potential
surrogate countries from the OP, and then follow the country selection procedure. See Policy
Bulletin 04.1 at 4. However, the OP List put parties on notice that Commerce’s practice is
to consider other countries not on the OP List if there is adequate record data to do so. See
OP List at 1.

8 The court is mindful of the fact that Vinkh Hoan Corp. v. United States, 39 CIT__, 49 F.
Supp. 3d 1285 (2015) (“Vinh Hoan”), required Commerce to compare the relative economic
comparability of countries on its OP List on the record of that case. Vinh Hoan, 39 CIT at
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VASEP, Agifish and Binh Ah argue that Commerce’s selection of a
potential surrogate country not on the OP List amounts to an imper-
missible expansion of the statutory economic comparability require-
ment. See VASEP Br. 13-14; Agifish Br. 12-13; Binh An’s Br. 12-13.
VASEP argues that, in the ninth administrative review, the OP con-
sciously removed Indonesia because of its “galloping GNI that placed
Indonesia outside of the GNI bookends established by the Depart-
ment’s OP memoranda.”® VASEP Br. 15. VASEP’s argument is specu-
lative and unsupported in the record. VASEP, Agifish and Binh An
cite no authority that prevents Commerce from selecting off-list po-
tential surrogate countries whose GNI fall outside what VASEP char-
acterizes as the bookends set by the OP List.'® VASEP ignores the
notion that the size of the OP List and its range of per capita GNIs
may vary from review to review and that the size of the list is also a
function of how broadly or narrowly Commerce defines its initial list.
See OP List; see also Prelim. Decision Memo at 13. VASEP cites to
nothing in the statute or in Commerce’s practice that requires eco-
nomic comparability to be defined by the GNI range of the potential

_,49 F. Supp. 3d at 1302. However, in Vinh Hoan, the court found that the record did not
demonstrate that Indonesian whole fish data was so superior to Bangladeshi whole fish
data that weighing relative GNIs “would not improve Commerce’s selection of the best
available information.” Id. at __, 49 F. Supp. 3d at 1304-05 (citing Ad Hoc Shrimp Trade
Action Comm. v. United States, 36 CIT __, _ —_, 882 F. Supp. 2d 1366, 1374-75 (2012) (“Ad
Hoc Shrimp”)). Here, data considerations for respondents’ whole live fish and other key
inputs is not so close that Commerce needed to engage in a comparison of relative GNI
proximity to support its surrogate country selection. Therefore, VASEP’s argument that
Vinh Hoan and Ad Hoc Shrimp control here is misplaced. SeePl.Intervenor VASEP’s Reply
Brief 4-5, Nov. 6, 2015, ECF No. 103 (citing Vinh Hoan, 39 CIT at __, 49 F. Supp. 3d at
1303).

9 Commerce also noted that “Indonesia and Vietnam’s relative levels of per capita GNI
remained the same over the past several review periods.” Final Decision Memo at 5 n.17
(citing Petitioner’s Rebuttal Brief at 16, CD 232, bar code 3180220-01 (Feb. 10, 2014)).

10 The fact that Commerce has elected to implement a practice of considering five or six
potential surrogate countries does not necessarily set the limits of economic comparability.
The OP generates the list of potential surrogate countries based upon their per capita GNI
in relation to the NME country under consideration. Policy Bulletin 04.1 at 2. Commerce
explained that its rationale for selecting a fixed number of countries for the OP List is
primarily administrative feasibility:
This list is, of course, not exhaustive; there are certainly other countries that could be
reasonably viewed as being at Vietnam’s level of economic development. Of course, the
number of such countries is potentially large depending upon how broadly the term
“level” in the Act is considered and could be very large, e.g., over 50 countries under and
expansive consideration of “level.” It is not administratively feasible for the Department
to manage such a long initial list of potential surrogate countries, so the Department
considers “level” relatively narrowly and limits the initial list to five or six countries.
Prelim. Decision Memo at 13.
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ep surrogate countries on the OP List.!! None of the cases cited by
VASEP support the notion that Commerce’s OP List sets the outer
limits of economic comparability.'?

2. Significant Producer of Comparable Merchan-
dise

Commerce reasonably concluded that Indonesia is a significant
producer of comparable merchandise because export information
from Fisheries Statistics, an online data source published by the Food
and Agriculture Organization of the United Nations, indicates that
Indonesia, along with Bangladesh, India, Nicaragua, Pakistan, and
the Philippines, are exporters of fish fillets. No party challenges
Commerce’s finding that Bangladesh, India, Indonesia, Nicaragua,
and Pakistan are significant producers of comparable merchandise.
However, Agifish challenges Commerce’s finding that the Philippines
is a significant producer of comparable merchandise, citing Com-
merce’s finding in its preliminary results that the Philippines pro-
duced only 72 metric tons (“mt”) of pangasius fish in 2011. Agifish Br.
13. Since Commerce did not select the Philippines as its primary
surrogate country, the court need not review Commerce’s determina-
tion that the Philippines was a significant producer of comparable
merchandise because the court sustains Commerce’s surrogate coun-

try selection of Indonesia.

1 VASEP argues that Commerce’s economic comparability analysis is contrary to law
because it reversed the order of Commerce’s surrogate country selection process, as outlined
in its Policy Bulletin 04.1. VASEP Br. 16. This argument relies on VASEP’s flawed premise
that the OP List sets the limits of economic comparability.

12 VASEP and Binh An cite several cases they argue support the notion that Commerce may
not select a country outside the range of GNIs on its OP List. See VASEP Br. 14-20; Binh
An Br. 10-11. None of the holdings from these cases support any such premise. See Dorbest
Ltd. v. United States, 604 F.3d 1363, 1371-72 (Fed. Cir. 2010) (holding Commerce must
select data to value FOPs from economically comparable countries except where such data
is not available or irretrievably tainted by some statistical flaw); Dupont Teijin Films v.
United States, 38 CIT __, 997 F. Supp. 2d 1338, 1345 (2014) (upholding Commerce’s revised
surrogate country selection of South Africa, which was among the countries on the OP List
from the same review, after consideration of all data placed on the record); Jiaxing Bro.
Fastener Co. v. United States, 38 CIT __, 961 F. Supp. 2d 1323, 1331-32 (2014) (holding it
reasonable for Commerce to decline to select potential surrogate country not included on the
OP List ); Foshan Shunde Yongjian Housewares & Hardwares Co. v. United States, 37 CIT
_, 896 F. Supp. 2d 1313 (2013) (holding that the exclusion of India from the surrogate
country list was not unreasonable in light of the fact that it had a lower GNI than the
countries on Commerce’s surrogate country list); Dupont Teijin Films v. United States, 37
CIT __, 896 F. Supp. 2d 1302, 1307-08 (2013) (holding Commerce had not supported its
conclusion that India was economically comparable to the NME in question because it failed
to explain its refusal to consider 2009 GNI data and a surrogate country list from another
review placed on the record by a party).
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3. Data Quality

Agifish, VASEP, and Binh An argue that Commerce’s finding that
Indonesian data was the best available data for valuing respondents’
FOPs is not supported by substantial evidence. See Agifish Br. 14-16,
VASEP’s Br. 28-35, Binh An’s Br. 14-18. Commerce reasonably de-
termined that Indonesian data for valuing respondents’ FOPs is su-
perior to the other SV data alternatives.

The record supports Commerce’s conclusion that Indonesian data is
superior to both Philippine and Bangladeshi data to value respon-
dents’ whole live fish FOP. First, Commerce found that Indonesian
Aquaculture Statistics (“IAS”) data is the only of the three sources
that meets the full breadth of Commerce’s criteria for SV data selec-
tion. Final Decision Memo at 15. Second, Commerce relied upon the
declining quality of the Bangladeshi Department of Agriculture Mar-
keting (“DAM”) data relative to that submitted in past reviews. Id. at
15, 21-23. Third, Commerce found IAS data is the most representa-
tive of a broad market average because the Philippine Fishery Sta-
tistics (“FS”) data has much lower production volumes (490,000 mt for
IAS versus 72 mt for Philippine FS), id. at 20, and the Bangladeshi
DAM data is missing data for the largest pangasius producing dis-
trict, Mymensingh, which accounted for two-thirds of all pangasius
produced during the POR.'® Id. at 21 (citing Issues and Decision
Memorandum for the Final Results of the Eighth Administrative
Review of and Aligned New Shipper Reviews for Certain Frozen Fish
Fillets from the Socialist Republic of Vietnam at 20-22, A-552-801,
(Mar. 13, 2013), available at http:/enforcement.trade.gov/frn/
summary/VIETNAM/2013-065501.pdf (last visited May 26, 2016)).
Commerce also found that the DAM data only represents 25 of 68

13 VASEP argues Commerce’s finding that DAM prices do not represent a broad market
average is unsupported by the record because the DAM data represents actual spot prices,
segregated by size for most major producing districts. VASEP Br. 29-30. However, the fact
that the DAM data may represent actual prices does not ameliorate the fact that the DAM
database does not include data from Mymensingh, the largest pangasius producing region
in Bangladesh. VASEP also argues the record contains price data from Mymensingh in the
form of hardcopy official DAM pricing circulars. Id. at 31-32. There is no mention of these
hardcopy circulars in VASEPs case brief before the agency. See Vinh Hoan/Agifish/VASEP
Case Brief at 14-18, PD 314, bar code 3175397-01 (Jan. 22, 2014). If a party fails to exhaust
available administrative remedies before the agency, “judicial review of Commerce’s actions
is inappropriate.” See Consol. Bearings Co. v. United States, 348 F.3d 997, 1003 (Fed. Cir.
2003). Absent exceptional circumstances, it would be inconsistent with the purposes of the
exhaustion doctrine to require Commerce to explain a challenge to its findings that was not
raised at the administrative level. Therefore, the court need not address VASEP’s argument
that hardcopy circulars remedy any gaps in the online data. VASEP did argue before the
agency that record evidence explained the gaps in data, but the agency did not find those
explanations persuasive, see Final Decision Memo 22, and the court declines to reweigh the
evidence.
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districts in Bangladesh and 730 data points representing 39,000 mt,
whereas IAS data contains data for 31 of 33 districts in Indonesia
representing 490,000 mt.'* Id. at 21-22.

Commerce also concluded that the DAM data is not reliable because
of inadequate vetting procedures and missed statistical anomalies.'®
Id. at 26. Commerce concluded that the DAM data is less specific
because Commerce credited record evidence indicating that the DAM
data contained dead fish over other record evidence that it did not.*®
Id. at 23-24. Commerce weighed the record evidence and concluded
that the inclusion of dead fish in the DAM data distorts the SV for
this FOP.Y" Id. at 24. VASEP points to no evidence that detracts from
these conclusions.

VASEP argues that other studies on the record corroborate the
DAM data, which undermines Commerce’s findings about the unre-
liability of the DAM data and its lack of broad coverage. See VASEP
Br. 33. However, as discussed in more detail below, Commerce was
not persuaded that these sources adequately filled gaps in the DAM
data. The court cannot say that Commerce’s conclusion that Bangla-
deshi DAM data suffers from reliability issues is unreasonable in
light of the record evidence supporting its finding.

14 Agifish argues it is
highly improbable that [Bangladesh] may degrade so suddenly and rapidly from being
the ‘best’ country source for surrogate value data to approximate the subject industry’s
production experience, to the point that data quality concerns ‘compel’ disregarding its
price information and going off the [s]urrogate [clountry [l]ist.
Agifish Br. 15. Commerce noted that in the seventh administrative review, the DAM data
represented 31 of 68 districts in Bangladesh and 767 price observations, reflecting 115,000
mt. Final Decision Memo at 21. Commerce also observed that Mymensingh, the largest
pangasius producing district in Bangladesh had been reported in the DAM data in that
review. Id. In the eighth administrative review, Commerce noted that the DAM data
represented 27 of 68 districts and 491 data points, reflecting 52,000 mt. Id. No data from
Mymensingh had been reported in the DAM data in the eighth administrative review. Id.
Agifish points to no record evidence that detracts from Commerce’s finding regarding the
declining coverage of the DAM data to support its bare assertion. Commerce’s conclusion is
reasonable.

15 Commerce noted that DAM admitted its online data contained anomalous data for at
least eighteen months. Final Decision Memo at 26. Commerce found IAS data did not
present the same reliability concerns. Id. at 17 (citing CFA SV Data at Ex. 6), 27.

16 VASEP attempts to undermine the affidavits submitted by petitioners that Commerce
credited as supporting its finding that DAM data included dead fish, arguing that they were
based on second-hand hearsay evidence. VASEP Br. 31. Commerce’s conclusion is reason-
able and the court declines to reweigh the evidence.

7 In contrast, Commerce found that IAS data is specific to whole fish and that specific steps
are taken to ensure the data does not include dead fish based upon an affidavit submitted
from the director of IAS from 2011. Final Decision Memo at 24-25. Commerce also con-
cluded that the record evidence that other species of pangasius may be included in IAS data
does not distort prices because of evidence indicating that pangasius jambal sell at identical
prices and that prices for fish grown in aquaculture methods other than those used by
respondents are not significantly different than those grown using aquaculture techniques
used by respondents. Id. at 25.
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Commerce also noted that, because of increased integration in the
Vietnamese pangasius industry, SV data sources of FOPs other than
whole fish, including fingerlings and fish feed, are significant consid-
erations in surrogate country selection and the data on the record for
these FOPs supports selecting Indonesia as the primary surrogate
country.'® Final Decision Memo at 14—15. Commerce