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EXTENSION OF IMPORT RESTRICTIONS IMPOSED ON
CERTAIN ARCHAEOLOGICAL AND ETHNOLOGICAL

MATERIAL FROM GREECE

AGENCY: Customs and Border Protection, Department of Home-
land Security; Department of the Treasury.

ACTION: Final rule.

SUMMARY: This document amends the U.S. Customs and Border
Protection (CBP) regulations to reflect the extension of import restric-
tions on certain archaeological and ethnological material from the
Hellenic Republic (Greece). The restrictions, which were originally
imposed by CBP Decision (CBP Dec.) 11–25, are due to expire on
November 21, 2016. The Assistant Secretary for Educational and
Cultural Affairs, United States Department of State, has determined
that factors continue to warrant the imposition of import restrictions
and no cause for suspension exists. Accordingly, these import restric-
tions will remain in effect for an additional five years, and the CBP
regulations are being amended to reflect this extension until Novem-
ber 21, 2021. These restrictions are being extended pursuant to de-
terminations of the United States Department of State made under
the terms of the Convention on Cultural Property Implementation
Act that implemented the United Nations Educational, Scientific and
Cultural Organization (UNESCO) Convention on the Means of Pro-
hibiting and Preventing the Illicit Import, Export and Transfer of
Ownership of Cultural Property. CBP Dec. 11–25 contains the Desig-
nated List of archaeological and ecclesiastical ethnological material
from Greece, to which the restrictions apply.

EFFECTIVE DATE: November 21, 2016.

1



FOR FURTHER INFORMATION CONTACT: For legal aspects,
Lisa L. Burley, Chief, Cargo Security, Carriers and Restricted
Merchandise Branch, Regulations and Rulings, Office of Trade,
(202) 325–0215. For operational aspects, William R. Scopa, Branch
Chief, Partner Government Agency Branch, Trade Policy and
Programs, Office of Trade, (202) 863–6554, William.R.Scopa@
cbp.dhs.gov.

SUPPLEMENTARY INFORMATION:

Background

Pursuant to the provisions of the 1970 United Nations Educational,
Scientific and Cultural Organization (UNESCO) Convention, imple-
mented by the Convention on Cultural Property Implementation Act
(Pub. L. 97–446, 19 U.S.C. 2601 et seq.), the United States made a
bilateral agreement with Greece, which entered into force on Novem-
ber 21, 2011, concerning the imposition of import restrictions on
archaeological materials representing Greece’s cultural heritage from
the Upper Paleolithic (beginning approximately 20,000 B.C.) through
the 15th century A.D., and ecclesiastical ethnological material repre-
senting Greece’s Byzantine culture (approximately the 4th century
through the 15th century A.D.). On December 1, 2011, CBP published
CBP Dec. 11–25 in the Federal Register (76 FR 74691), which
amended 19 CFR 12.104g(a) to indicate the imposition of these re-
strictions and included a list designating the types of archaeological
and ecclesiastical ethnological material covered by the restrictions.

Import restrictions listed in 19 CFR 12.104g(a) are effective for no
more than five years beginning on the date on which the agreement
enters into force with respect to the United States. This period can be
extended for additional periods not to exceed five years if it is deter-
mined that the factors which justified the initial agreement still
pertain and no cause for suspension of the agreement exists (19 CFR
12.104g(a)).

On February 5, 2016, the Department of State received a request by
the Government of the Hellenic Republic to extend the Agreement.
Subsequently, the Department of State proposed to extend the Agree-
ment. After considering the views and recommendation of the Cul-
tural Property Advisory Committee, the Assistant Secretary for Edu-
cational and Cultural Affairs, United States Department of State,
determined that the cultural heritage of Greece continues to be in
jeopardy from pillage of archaeological materials representing
Greece’s cultural heritage from the Upper Paleolithic (beginning ap-
proximately 20,000 B.C.) through the 15th century A.D., and ecclesi-
astical ethnological material representing Greece’s Byzantine culture
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(approximately the 4th century through the 15th century A.D.); and
made the necessary determinations to extend the import restrictions
for an additional five years. Diplomatic notes have been exchanged,
reflecting the extension of those restrictions for an additional five-
year period. Accordingly, CBP is amending 19 CFR 12.104g(a) to
reflect this extension of the import restrictions.

The Designated List archaeological materials representing Greece’s
cultural heritage from the Upper Paleolithic (beginning approxi-
mately 20,000 B.C.) through the 15th century A.D., and ecclesiastical
ethnological material representing Greece’s Byzantine culture (ap-
proximately the 4th century through the 15th century A.D.) covered
by these import restrictions is set forth in CBP Dec. 11–25. The
Agreement and Designated List may also be found at the following
Internet Web site address: https://eca.state.gov/cultural-heritage-
center/cultural-property-protection/bilateral-agreements/greece.

The restrictions on the importation of these archaeological and
ecclesiastical ethnological materials from Greece are to continue in
effect for an additional five years. Importation of such material con-
tinues to be restricted unless the conditions set forth in 19 U.S.C.
2606 and 19 CFR 12.104c are met.

Inapplicability of Notice and Delayed Effective Date

This amendment involves a foreign affairs function of the United
States and is, therefore, being made without notice or public proce-
dure (5 U.S.C. 553(a)(1)). In addition, CBP has determined that such
notice or public procedure would be impracticable and contrary to the
public interest because the action being taken is essential to avoid
interruption of the application of the existing import restrictions (5
U.S.C. 553(b)(B)). For the same reasons, a delayed effective date is
not required under 5 U.S.C. 553(d)(3).

Regulatory Flexibility Act

Because no notice of proposed rulemaking is required, the provi-
sions of the Regulatory Flexibility Act (5 U.S.C. 601 et seq.) do not
apply.

Executive Order 12866

It has been determined that this rule is not a significant regulatory
action under Executive Order 12866.

Signing Authority

This regulation is being issued in accordance with 19 CFR 0.1(a)(1).
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List of Subjects in 19 CFR Part 12

Cultural property, Customs duties and inspection, Imports, Prohib-
ited merchandise.

Amendment to CBP Regulations

For the reasons set forth above, part 12 of title 19 of the Code of
Federal Regulations (19 CFR part 12), is amended as set forth below:

PART 12—SPECIAL CLASSES OF MERCHANDISE

❚ 1. The general authority citation for part 12 and the specific author-
ity citation for § 12.104g continue to read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 3(i),
Harmonized Tariff Schedule of the United States (HTSUS)), 1624.

* * * * *

Sections 12.104 through 12.104i also issued under 19 U.S.C. 2612;

* * * * *

§ 12.104g [Amended]

❚ 2. In § 12.104g, paragraph (a), the table is amended in the entry for
Greece (Hellenic Republic) by adding after the phrase ‘‘CBP Dec.
11–25’’ the phrase “extended by CBP Dec. 16- 21”.

R. GIL KERLIKOWSKE,
Commissioner,

U.S. Customs and Border Protection.

Dated: November 21, 2016.

TIMOTHY E. SKUD,
Deputy Assistant Secretary of the Treasury.

[Published in the Federal Register, November 23, 2016 (81 FR 84458)]

◆

DETERMINATION THAT COBRA FEES ARE NOT BEING
ADJUSTED FOR INFLATION FOR FISCAL YEAR 2017

CBP DEC. 16–22

The Fixing America’s Surface Transportation Act (FAST Act) (Pub.
L. 114–94, December 4, 2015) amended section 13031 of the Consoli-
dated Omnibus Budget Reconciliation Act (COBRA) of 1985 (19
U.S.C. 58c) by requiring the customs user fees established by COBRA
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in subsection (a) and certain limitations on those fees identified in
subsection (b) to be adjusted for inflation by the Secretary of the
Treasury.

In accordance with the FAST Act, these COBRA fees and limita-
tions were to be adjusted on April 1, 2016, and at the beginning of
each fiscal year (October 1st) thereafter to reflect the percent increase
(if any) in the average of the Consumer Price Index (CPI-U) for the
current year compared to the CPI-U for Fiscal Year 2014. According to
the statute, if the increase in the CPI-U for the current year is less
than one (1) percent when so compared, the Treasury Department has
discretion to determine whether the fees and limitations should be
adjusted.

On June 15, 2016, U.S. Customs and Border Protection (CBP)
announced in the Customs Bulletin that the initial adjustment to
these customs user fees and limitations was not necessary based on
the change in inflation from February 2015 through January 2016
(Vol. 50, No. 24, page 13, “Determination that COBRA Fees are not
being adjusted for inflation in April 2016”). For the Fiscal Year 2017
determination, the increase in the CPI-U based on the preceding
twelve months for which CPI-U data is available (June 2015-May
2016) as compared to the CPI-U for Fiscal Year 2014 was again less
than one (1) percent, as was the increase from February 2015 through
May 2016 as compared to the CPI-U for Fiscal Year 2014. Accordingly,
Treasury and CBP determined that an adjustment to these customs
user fees and limitations is not necessary for Fiscal Year 2017.

It is noted that CBP is currently developing a rulemaking document
which will be published in the Federal Register that will implement
the COBRA fee adjustment requirements of the FAST Act. The rule-
making document will include the methodology for determining the
parameters for whether a COBRA fee adjustment is necessary as well
as the timing of any fee adjustment announcements and effective
dates.

FOR FURTHER INFORMATION CONTACT: Jeffrey Caine, Ex-
ecutive Director - Budget, 202–325–4054, jeffrey.caine@cbp.dhs.gov;
or Marty N. Finkelstein, Executive Director - Financial Operations,
202–344–1628, marty.n.finkelstein@cbp.dhs.gov.

Dated: November 21, 2016

JAYE M. WILLIAMS

Assistant Commissioner
Office of Finance

Chief Financial Officer
U.S. Customs and Border Protection
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Office of the Secretary

6 CFR Part 5

U.S. Customs and Border Protection

19 CFR Part 103

Federal Emergency Management Agency

44 CFR Part 5

RIN 1601–AA00

FREEDOM OF INFORMATION ACT REGULATIONS

AGENCY: Office of the Secretary, U.S. Customs and Border Protec-
tion, and Federal Emergency Management Agency, Department of
Homeland Security.

ACTION: Final rule.

SUMMARY: This rule amends the Department’s regulations under
the Freedom of Information Act (FOIA). The regulations have been
revised to update and streamline the language of several procedural
provisions, and to incorporate changes brought about by the amend-
ments to the FOIA under the OPEN Government Act of 2007. Addi-
tionally, the regulations have been updated to reflect developments in
the case law.

DATES: This rule is effective December 22, 2016.

FOR FURTHER INFORMATION CONTACT: James V.M.L.
Holzer, Deputy Chief FOIA Officer, DHS Privacy Office, (202)
343–1743.

SUPPLEMENTARY INFORMATION:

I. Background

The Secretary of Homeland Security has authority under 5 U.S.C.
301, 552, and 552a, and 6 U.S.C. 112(e), to issue FOIA and Privacy
Act regulations. On January 27, 2003, the Department of Homeland
Security (Department or DHS) published an interim rule in the Fed-
eral Register (68 FR 4056) that established DHS procedures for
obtaining agency records under the FOIA, 5 U.S.C. 552, or Privacy
Act, 5 U.S.C. 552a. DHS solicited comments on this interim rule, but
received none.

6 CUSTOMS BULLETIN AND DECISIONS, VOL. 50, NO. 49, DECEMBER 7, 2016



In 2005, Executive Order 13392 called for the designation of a Chief
FOIA Officer and FOIA Public Liaisons, along with the establishment
of FOIA Requester Service Centers as appropriate. Subsequently, the
Openness Promotes Effectiveness in our National Government Act of
2007 (OPEN Government Act), Public Law 110–175, required agen-
cies to designate a Chief FOIA Officer who is then to designate one or
more FOIA Public Liaisons (5 U.S.C. 552(j) and 552(k)(6)). Sections 6,
7, 9, and 10 of the OPEN Government Act amended provisions of the
FOIA by setting time limits for agencies to act on misdirected re-
quests and limiting the tolling of response times (5 U.S.C.
552(a)(6)(A)); requiring tracking numbers for requests that will take
more than 10 days to process (5 U.S.C. 552(a)(7)(A)); providing re-
questers a telephone line or Internet service to obtain information
about the status of their requests, including an estimated date of
completion (5 U.S.C. 552(a)(7)(B)); expanding the definition of ‘‘re-
cord’’ to include records “maintained for an agency by an entity under
Government contract, for the purposes of records management” (5
U.S.C. 552(f)(2)); and introducing alternative dispute resolution to
the FOIA process through FOIA Public Liaisons (5 U.S.C.
552(a)(6)(B)(ii) & (l)) and the Office of Government Information Ser-
vices (5 U.S.C. 552(h)(3)).

On July 29, 2015, the Department of Homeland Security published
a proposed rule to amend existing regulations under the FOIA. See 80
FR 45101.1 DHS accepted comments on the proposed rule through
September 28, 2015. Finally, on June 30, 2016, the President signed
into law the FOIA Improvement Act of 2016, Public Law 114–185,
into law. DHS is now issuing a final rule that responds to public
comments on the proposed rule and incorporates a number of changes
required by the FOIA Improvement Act of 2016.

II. Discussion of Final Rule

A. Non-Discretionary Changes Required by the FOIA Improve-
ment Act of 2016

In compliance with the FOIA Improvement Act of 2016, DHS has
made the following changes to the proposed rule text:2

1 Except as explicitly stated below, DHS incorporates by reference the section-by-section
analysis contained in the preamble to the proposed rule.
2 Although these changes represent departures from the proposed rule text, DHS for good
cause finds that advance notice and an opportunity for public comment are not necessary in
connection with these changes. See 5 U.S.C. 553(b)(B). Notice-and-comment is unnecessary
because these changes simply reflect the current state of the law, consistent with the 2016
Act, and because these changes constitute a procedural rule exempt from notice-and-
comment requirements under 5 U.S.C. 553(b)(A).
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DHS has revised proposed CFR 5.8(a)(1), “Requirements for filing
an appeal,” to change the current appeals period from 60 days to 90
days as required by section 2(1)(C) of the Act. DHS has also provided
further clarification regarding the timely receipt of electronic submis-
sions.

DHS has added 6 CFR 5.11(d)(3) to incorporate the portion of the
Act that restricts an agency’s ability to charge certain fees. Specifi-
cally, section 2(1)(B) of the Act provides that an agency may continue
to charge fees as usual for an untimely response only if: A court has
determined that exceptional circumstances exist, or (1) the requester
has been timely advised of unusual circumstances, (2) more than
5000 pages are necessary to respond to the request, and (3) the
component has contacted the requester (or made at least three good-
faith attempts) about ways to narrow or revise the scope of the
request. DHS has incorporated this requirement into this final rule
without change.

DHS has removed a reference in proposed 6 CFR 5.1(a)(2) that
referenced the agency’s nonbinding policy to disclose exempt infor-
mation when the agency reasonably foresees that disclosure would
not harm an interest protected by an exemption. Because section
2(1)(D) of the Act codifies a substantially similar standard in law,
DHS is eliminating the proposed statement of policy to avoid confu-
sion.

DHS has revised proposed 6 CFR 5.2 to conform to section 2(1)(A)(i)
of the Act, which strikes a reference to public records that must be
made available “for public inspection and copying,” and inserts in its
place a reference to public records that must be made available “for
public inspection in an electronic format” (emphasis added).

Finally, DHS has also revised proposed 6 CFR 5.5(c), 5.6(c), and
5.6(e) to conform to requirements in section 2(1)(C) of the Act, which
require the agency to notify requesters of the availability of the Office
of Government Information Services (OGIS) and the agency’s FOIA
Public Liaison to provide dispute resolution services.

B. Response to Comments and Other Changes From the
Proposed Rule

In total, DHS received fifteen public submissions to its proposed
rule, including one submission from another agency. DHS has given
due consideration to each of the comments received and has made
several modifications to the rule, as discussed in greater detail below.
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Below, DHS summarizes and responds to the significant comments
received.3 DHS has grouped the comments by section.

1. Comments on Proposed 6 CFR 5.1 (General Provisions) and 5.2
(Proactive Disclosures of DHS Records)

DHS proposed to revise 6 CFR 5.1 and 5.2 to, among other things,
eliminate redundant text and incorporate reference to additional
DHS policies and procedures relevant to the FOIA process. Two com-
menters suggested that the Department retain text in original 6 CFR
5.1(a)(1), which provides that information routinely provided to the
public as part of a regular Department activity (for example, press
releases) may be provided to the public without following the DHS
FOIA regulations. The commenters stated that they opposed DHS’s
proposed removal of that language because not all DHS FOIA officers
and FOIA personnel understand that such information is to be pro-
vided routinely. The commenters also stated that retaining the lan-
guage would promote greater consistency in FOIA review. The De-
partment has considered this suggestion and has determined that the
revised language at 6 CFR 5.2 on proactive disclosure of department
records adequately replaces the language in original 6 CFR 5.1(a)(1).
The revised language provides for posting of records required to be
made available to the public, as well as additional records of interest
to the public that are appropriate for public disclosure (such as press
releases). The Department has made considerable efforts across the
components to ensure that records appropriate for public disclosure
are proactively posted in agency reading rooms.

One commenter suggested that proposed 6 CFR 5.1(a)(1) be
amended to reflect that the 1987 OMB guidelines referenced in the
paragraph would only apply to the extent they are consistent with
subsequent statutory changes. As is the case with any statutory
change, if the law changes and the regulation or guidance is no longer
consistent with the law, then DHS will comply with the law: In this
case, changes in the statute would override the OMB guidelines. DHS
declines to make this change, because it is self-evident that DHS only
complies with OMB guidelines to the extent they are consistent with
the governing statute.

Finally, upon further consideration of the proposed rule text, DHS
has made a number of clarifying edits to proposed 6 CFR 5.1(a)(1).
Because this content is adequately covered in 6 CFR 5.10, DHS has
removed much of the discussion of this topic in 6 CFR 5.1(a)(1).

3 DHS also received a broad range of supportive comments with respect to a number of the
rule’s provisions. In the interest of brevity, DHS has not summarized all of the supportive
comments below.
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2. Comments on Proposed 6 CFR 5.3 (Requirements for Making
Requests)

One commenter suggested that DHS retain the current 6 CFR
5.3(a), which requires requests for information about third-party in-
dividuals be accompanied by signed authorizations from the subject
of the information. The commenter argued that removing the require-
ment for signed authorizations could harm individual privacy. How-
ever, the subject language in proposed 6 CFR 5.3(a)(4) brings the DHS
regulation more into line with the language used by many other
government agencies, including the Department of Justice, which
provides interagency leadership on FOIA matters. See 28 CFR 16.3.
In addition, final section 5.3(a)(4) makes plain the importance of
third-party authorization. And as a matter of established case law, in
conducting the balancing test between privacy interest and the public
interest in disclosure of personal information, DHS will weigh the
existence or non-existence of a signed authorization on a case-by-case
basis; in many, but not all cases, the lack of a signed authorization
may prove to be a barrier to access of third-party records unless a
significant public interest is raised. As such, DHS declines to alter the
proposed language.

The same commenter suggested that a caveat be included allowing
access to the records of public officials without signed authorization
because this would facilitate access to information about government
officials. As noted above, DHS considers every request seeking access
to third party information under a balancing test that evaluates the
privacy of the individual subject of the records against the public
interest in disclosing such information. Depending on the information
sought, some of the records of government officials may be available
without the need for a signed authorization. However, all records of
all government officials will not meet the requirements of the balanc-
ing test. Therefore, DHS declines to create a blanket policy to waive
the personal privacy interests of government officials in their records.

As proposed, 6 CFR 5.3(c) would allow DHS to administratively
close a request that does not adequately describe the records, if the
requester does not respond within 30 days to DHS’s request for
additional information. One commenter requested that DHS clarify
how DHS may make such a request (e.g., by telephone or in writing or
both), how a requester may respond, and whether a written response
would be considered timely if it were postmarked or transmitted
electronically within 30 days. DHS has revised the regulatory text to
make clear that each communication must be in writing (physical or
electronic) and that a written response would be considered timely if
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it were postmarked within 30 working days or transmitted electroni-
cally and received by 11:59:59 p.m. ET on the 30th working day.

Proposed 6 CFR 5.3(c) provided for administrative closure if the
requester fails to provide an adequate description of the records
sought within 30 days of DHS’s request for such a description. A
commenter suggested amending this section to provide that an inad-
equately described request may lose priority in the processing queue
until the requester provides an adequate description, but will not be
administratively closed. For purposes of placement in the processing
queue, an unperfected request (i.e. a request that requires additional
clarification or other information in order for the agency or compo-
nent to process the request) is not considered to be in the queue. As a
result, the unperfected request has no “priority” in the processing
queue. Under this rule, DHS will continue to place a request into the
queue for processing only after the request is perfected. DHS believes
that this outcome is the fairest to all requesters, because unperfected
requests place a heavy administrative burden on DHS to track and
process. A policy to process all such requests would result in a reduc-
tion in service for other requesters.

One commenter suggested amending proposed 6 CFR 5.3 to provide
that if a requester fails to respond to a request for clarification within
30 days, the agency or component should make an effort to contact the
requester using more than one means of communication, before ad-
ministratively closing the request. The commenter stated that if the
requester ultimately responds after the 30-day deadline, DHS should
not place the clarified requested at the end of the processing line, but
should reopen the request and place it back in the processing queue
as though the request had been was perfected on the date when the
original request was filed. The commenter stated that this outcome
would be consistent with DOJ guidance on “still interested” letters.
DHS declines to commit to always seeking further clarification fol-
lowing the 30-day deadline. This would be inconsistent with the
purpose of the 30-day deadline. And for the reasons described earlier
in this preamble, DHS also declines to deem responses perfected
retrospectively. DHS notes that DOJ’s guidance on “still interested”
letters is unrelated to agency requests for clarification.4 DHS also
notes that proposed 6 CFR 5.3 does not contain an exhaustive list of
reasons for administratively closing a request; for example, a request

4 A “still interested” letter is a letter that the agency sends to a requester if a substantial
period of time has elapsed since the time when the request was submitted and is used as a
method to make sure that the requester continues to seek the original information. A
requester may respond to a “still interested” letter by indicating that she or he continues to
be interested in the original information sought, seek to modify his or her request, or
indicate that he or she is no longer interested in the request.
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may be administratively closed at the request of the entity or indi-
vidual that made the request. Pending requests may also be closed if
DHS learns that a requester is deceased.

A commenter suggested that DHS commit to always seek additional
information from a requester before administratively closing the re-
quest. The commenter stated that this would ensure that FOIA offi-
cials do not simply close a request without explanation. DHS recog-
nizes that requesters may have difficulty formulating proper FOIA
requests and as such, has provided information and resources to aid
requesters in drafting proper FOIA requests. Resources permitting,
DHS will attempt to seek additional clarification rather than admin-
istratively close requests, but out of fairness to other requesters, in
the interest of efficiency, and consistent with its historical practice
and the practice of other agencies, DHS will not impose an affirmative
requirement to seek additional information or clarification in every
instance. DHS has clarified 6 CFR 5.3(c) to this end. DHS notes that
it does not administratively close requests without any explanation.

Another commenter proposed to extend the deadline for clarifica-
tion to 30 business days rather than 30 calendar days. The com-
menter stated that a 30-business-day deadline would “conform to the
Department of Justice’s recommended deadline with respect to ‘still-
interested’ letters.” DHS agrees with the commenter that 30 working
days is more appropriate. DHS has therefore extended the clarifica-
tion period from 30 calendar days to 30 working days. This has the
additional benefit of being consistent with the separate 30-working-
day deadline in DOJ’s recommended guidelines on still-interested
letters.

One commenter suggested amending proposed 6 CFR 5.3(c) to allow
for 60 days, rather than 30 days, after a request for clarification and
before administrative closure. The commenter stated that the change
was necessary because of “inevitable delays in processing outgoing
communications from federal agencies.” The commenter stated that
many journalists are often on assignment without access to physical
mail or email for days and weeks at a time, and that “a 30-day
window could unfairly jeopardize the processing of their FOIA re-
quests in the event that a DHS component requests a clarification,
requiring them to unnecessarily re-submit requests, and delaying
their access to requested records. Extending the response time to 60
days does not impose any additional burden on DHS components, but
would assist requesters.” While DHS recognizes that certain request-
ers may have some difficulty responding to a request for clarification
within a specified time period, in the interest of not creating addi-
tional administrative burdens, DHS has determined that the 30-
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working-day time period established by this rule strikes the appro-
priate balance. DHS notes that an administrative closure of an
unperfected request does not prevent the requester from resubmit-
ting the request at a future date, and that since an unperfected
request is by definition not placed in the processing queue, there is no
negative impact on a requester with respect to losing their place in
the queue if a requester needs to submit a revised request.

A commenter suggested that DHS limit the use of administrative
closure to those circumstances described in proposed section 5.3(c),
and not administratively close requests based on any other grounds.
The commenter specifically stated that DHS sometimes administra-
tively closes cases based on a requester’s failure to respond to a “still
interested” letter, and that the use of still-interested letters “place[s]
a significant an unwarranted burden on FOIA requesters that runs
counter to FOIA.” The commenter also stated that the proposed rule
did not include provision for administratively closing a FOIA request
based on the requester’s failure to respond to a “still interested”
letter, and suggested that DHS should not introduce new regulatory
text on “still-interested” letters in the final rule, because the proposal
did not afford commenters a sufficient opportunity to comment on this
topic. DHS disagrees that it lacks authority to administratively close
requests on grounds that are not referenced in its FOIA regulations.
For example, although DHS regulations do not provide for the ad-
ministrative closure of a request at the requester’s election, DHS may
administratively close such a request. This example is very similar to
the use of “still interested” letters, described earlier in this preamble.

One commenter suggested that the text of proposed 6 CFR 5.3 be
amended to state that when a request is clear on its face that it is
being made by an attorney on behalf of a client, no further proof of the
attorney-client relationship would be required. The commenter
stated that DHS inconsistently requires attorneys for requesters pro-
vide documentation of the attorney-client relationship in the form of
(1) a signed DHS Form G–28, (2) a signed statement on the letterhead
of the entity for which the FOIA request is being made, or (3) a signed
statement from the actual requester. The commenter stated that such
documentation should not be required where the FOIA request
clearly states that it is being made by an attorney on behalf of a
client. DHS is unable to make this modification. DHS analyzes third-
party requests for records under both the Privacy Act and the FOIA.
As part of this process, DHS determines if the records are being
sought with the consent of the subject of the records. Without proper
documentation, DHS is unable to assess whether a third party, be it
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an attorney or other representative of the subject of the records, is
properly authorized to make a Privacy Act request for the records.
Without authorization, DHS applies a balancing test to determine
whether the personal privacy interests of the individual outweigh the
public interest in disclosure of such records, which may result in a
denial of access to third party requests that are not accompanied with
proper signed authorization.

3. Comments on Proposed 6 CFR 5.4 (Responsibility for Responding
to Requests)

One commenter suggested amending proposed 6 CFR 5.4(d), which
pertains to interagency consultations, to clarify the extent to which
consultations may also be required with the White House. The com-
menter stated that “[t]o promote transparency,” the final rule should
“address [DHS’s] FOIA-related consultations with the Office of White
House Counsel.” Consultations occur on a case-by-case basis and
depend on the specific information that may be revealed in a request.
Depending on the specific request at issue, DHS and its components
consult with entities throughout state, local, and federal government,
including the White House. An attempt to catalogue every possible
consultation would be impracticable, and would be inconsistent with
the overall goal of streamlining the regulations. DHS therefore de-
clines to make this suggested change.

One commenter stated that DHS should always notify the re-
quester of referrals because DHS had not substantiated its claim that
merely naming the agency to which a FOIA request had been referred
could “harm an interest protected by an applicable exemption.” The
commenter also stated that proposed 6 CFR 5.4(f) mistakenly refer-
enced referral of records, rather than requests. The commenter stated
that “referrals do not entail referrals of records, but instead implicate
requests.” DHS and its components make every effort to notify re-
questers when records are referred to other components. A referral
differs from a consultation in several ways, but most significantly to
the requester, when records are referred to another agency, the re-
ceiving agency is the entity that will ordinarily respond directly to the
requester unless such a response might compromise a law enforce-
ment or intelligence interest. DHS and its components have a very
broad mission space that includes law enforcement and intelligence
functions. As such, there may be times when DHS is unable to dis-
close the referral of records from one component to another or from a
DHS component to another agency due to law enforcement and/or
intelligence concerns. As such, DHS declines to make this a manda-

14 CUSTOMS BULLETIN AND DECISIONS, VOL. 50, NO. 49, DECEMBER 7, 2016



tory requirement.5 Finally, the reference to “records” at the end of
proposed 6 CFR 5.4(f) was intentional. In general, when DHS makes
a referral to another agency, it is referring responsive records to that
agency, rather than referring the request itself without records.

4. Comments on Proposed 6 CFR 5.5(e)(3) and 5.11(b)(6) (Timing of
Responses to Requests and Fees, With Respect to News Media)

Five commenters suggested amendments to the proposed language
of 6 CFR 5.5(e)(3) and 5.11(b)(6) to make the definition of news media
less restrictive. Commenters felt that it would be difficult or cumber-
some for certain requesters to establish that news dissemination was
their “primary professional activity.” In response, DHS has elimi-
nated the requirement in proposed 5.5(e)(3) that a requester seeking
expedited processing establish that he or she engages in information
dissemination as his or her primary professional activity. DHS has
also removed the “organized and operated” restriction. These changes
are consistent with existing case law.6

One commenter also proposed that DHS eliminate the requirement
in proposed 6 CFR 5.11(b)(6) that news be broadcast to the “public at
large” and that periodicals qualify for news media status only if their
products are available to the general public. The commenter sug-
gested that the proposed rule should make clear that no particular
audience size was required. The reference to the “public at large” and
the “general public” are merely exemplary and do not act as hard-
and-fast restrictions. The standard identified in the final rule, as
revised in response to public comments, allows DHS to classify a
requester as a member of the news media on a case-by-case basis
without a rigid requirement of audience size.

One commenter proposed that DHS eliminate the availability of
expedited processing for the news media. As the FOIA statute clearly
contemplates expedited processing for news media, DHS is unable to
eliminate this provision.

5. Comments on Proposed 6 CFR 5.6 (Responses to Requests)

Two commenters requested that the language of proposed 6 CFR
5.6 be amended to include a statement that there is a “presumption in

5 For more information on consultations and referrals, please see the Memorandum from
DHS Chief FOIA Office Mary Ellen Callahan to DHS FOIA Officers, DHS Freedom of
Information Act Policy Guidance: (1) Processing “Misdirected” FOIA Requests; and (2)
Implementation of the Department of Justice Office of Information Policy (OIP) December
2011 OIP Guidance: Referrals, Consultations, and Coordination: Procedures for Processing
Records When Another Agency or Entity Has an Interest in Them (Mar. 9, 2012), available
at https://www.dhs.gov/sites/default/files/publications/dhs-foia-handling-guidance_
1.pdf.
6 See Cause of Action v. FTC, 799 F.3d 1108 (D.C. Cir. 2015)
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favor of disclosure.” The first commenter sought inclusion of the
language based upon memoranda issued by the President Obama and
Attorney General, respectively.7 The second commenter also cited the
model civil society FOIA rules as the basis for requesting the addi-
tional language. DHS operates in accordance with guidance promul-
gated by the Department of Justice, including Attorney General Hold-
er’s 2009 memorandum which urged agencies to “adopt a
presumption in favor of disclosure.” DHS FOIA regulations are in-
tended to inform and advise the public about DHS operations and
procedures for processing FOIA requests. Because proposed 6 CFR
5.6 deals strictly with the administrative steps of processing a FOIA
request, and because the Department already adheres to the direc-
tion in the memoranda without relying on additional regulatory text,
the Department declines to make this suggested change.

One commenter suggested that the regulations specify greater use
of electronic means of communication by DHS components to allow
the electronic filing of FOIA requests to avoid the delay and uncer-
tainty occasioned by first-class mail. The Department already encour-
ages the electronic filing of FOIA requests and the service is available
for all components through the DHS FOIA portal at www.dhs.gov/
steps-file-foia or through the DHS mobile application (available for
both iOS and Android platforms). The Department has incorporated
language into 6 CFR 5.6(a) which specifies that DHS components
should use electronic means of communicating with requesters when-
ever practicable.

One commenter proposed changing the language of 6 CFR 5.6(b) to
state that DHS will assign a request a tracking number if processing
the request would take longer than ten calendar days, rather than ten
working days as the proposed rule provided. The commenter stated
that the FOIA statute specified “calendar” days rather than working
days. The FOIA statute provides only that a tracking number be
assigned if the request will take longer than “ten days”, 5 U.S.C.
552(a)(7)(A), and is silent on the issue of working or calendar days.
However, in light of the use of working days to determine the twenty-
day time limitations for original responses and responses to appeals
(which specify twenty days “excepting Saturdays, Sundays, and legal
public holidays” 5 U.S.C. 552(a)(6)(A)(i) and (ii)), DHS has also imple-
mented 5 U.S.C. 552(a)(7)(A) using a working days standard. For
clarification, working days refers to weekdays (Monday through Fri-
day), and not legal holidays and weekends (Saturday and Sunday).

7 See 74 FR 4683 (Jan. 26, 2009); Memorandum from the Attorney General to the Heads of
Executive Departments and Agencies, The Freedom of Information Act (FOIA) (Mar. 19,
2009), available at https://www.justice.gov/sites/default/files/ag/legacy/2009/06/24/
foia-memo-march2009.pdf.
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One commenter suggested that the initial acknowledgment letter
contain information on how to file an administrative appeal because
if DHS fails to provide a timely response to the FOIA request, a
requester is entitled to file an administrative appeal or seek judicial
review. The commenter stated that in cases of constructive denial, the
requester would not be informed how to administratively appeal the
constructive denial. DHS declines to add the appeals language to the
initial acknowledgment letter. While DHS acknowledges that in situ-
ations of constructive denial, a requester may seek to file an admin-
istrative appeal, at the time the initial letter is sent, there is no
adverse determination from which to appeal, which may serve to
confuse members of the public. In addition. DHS provides informa-
tion on how to file an appeal on its Web site ( https://www.dhs.gov/
foia-appeals-mediation), and information is always available by con-
tacting the DHS Privacy Office or any of the component FOIA officers
via U.S. mail, electronic mail, or by telephone. Contact information
for DHS FOIA officers can be found at the following link: https://
www.dhs.gov/foia-contact-information.

One commenter suggested that proposed 6 CFR 5.6(d) be amended
to exclude language that characterizes as an “adverse determination”
the agency’s determination that a “request does not reasonably de-
scribe the records sought.” The commenter stated that the language
would allow DHS components to deny FOIA requests based on inad-
equate descriptions of records sought, rather than seeking more in-
formation from requesters. As provided in proposed 6 CFR 5.3, DHS
components try to obtain clarification from requesters by use of
“needs more information” letters and contacting requesters via tele-
phone or electronic mail to seek additional information. In many, but
not all, circumstances the additional information is sufficient to allow
DHS to process the request. However, if DHS ultimately administra-
tively closes a request, DHS treats such a closure as an adverse
determination from which the requester can seek administrative
appeal.

One commenter suggested that proposed 6 CFR 5.6(g) be amended
to specifically prohibit DHS from making a “false” response to a
request when DHS determines that the request falls within 5 U.S.C.
552(c). Section 5.6(g) was intended to provide notice that records
determined to be properly subject to an exclusion are not considered
to be responsive to the FOIA request because excluded records, by
law, “are not subject to the requirements of [the FOIA].” 5 U.S.C.
552(c). By definition, when DHS determines that an exclusion under
552(c) applies, any documents would no longer be subject to FOIA and
DHS’s statement to a requester of such fact could not be considered
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“false”. While the commenter would prefer that the agency make a
“Glomar” response, that is, refuse to confirm or deny the existence of
responsive records, the FOIA statutory scheme clearly allows agen-
cies to utilize an exclusion when the situation is appropriate. And as
proposed 6 CFR 5.6(g) and 5 U.S.C. 552(c) make clear, once an agency
lawfully applies an exclusion, the excluded records are not responsive
to the request. Accordingly, DHS is maintaining the language as
proposed.

6. Comments on Proposed 6 CFR 5.7 (Confidential Commercial Infor-
mation)

One commenter suggested that proposed 6 CFR 5.7 be amended to
require “a more detailed notification” to the requester when the
agency denies a FOIA request on the basis of FOIA exemption 4.
FOIA exemption 4 protects trade secrets and commercial or financial
information obtained from a person that is privileged or confidential.
The commenter stated that requiring more detail would “ensure that
the requester can properly obtain judicial review.” DHS already
strives to provide as much information as possible to a requester
when a request for information is denied. DHS must weigh the re-
quester’s need for information against the interests of the submitter
of the information; particularly where the information is being with-
held as confidential commercial information, it may be impossible for
DHS to provide additional information without revealing information
that DHS would be required to protect under FOIA Exemption 4. As
such, DHS declines to make this suggested change.

Another commenter suggested that DHS revise proposed 6 CFR
5.7(e) and (g) to specify the minimum number of days that will be
afforded to submitters to provide comments and file reverse-FOIA
lawsuits. The commenter stated that establishing such a standard
would prevent the agency from inconsistently interpreting the re-
quirement to provide a “reasonable” period of time. DHS agrees that
it is appropriate to set a minimum number of days. Accordingly, this
final rule specifies that submitters will have a minimum of 10 work-
ing days to provide comments. DHS may provide a longer time period,
at its discretion. Further, submitters will be given a minimum of 10
working days’ notice if information is to be disclosed over their objec-
tion. The same commenter also sought clarification of whether “sub-
mitter” as used in proposed 6 CFR 5.7 was the same as “business
submitter” as used in proposed 6 CFR 5.12(a). Section 5.12 applies
only to CBP operations and should be read independently from 6 CFR
5.7.
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7. Comments on Proposed 6 CFR 5.8 (Administrative Appeals)

As noted above, based upon requirements in the FOIA Improve-
ment Act of 2016, DHS has changed the appeals period from 60
working days to 90 working days.

One commenter suggested that proposed 6 CFR 5.8(a)(1) be
amended to state that appeals will be considered timely if delivered
within 60 working days of an adverse determination. An adverse
determination can refer to any outcome which the requester seeks to
appeal. The commenter stated that the proposed regulations do not
specify with enough certainty when the 60 workdays begin to run for
purposes of filing an administrative appeal. The proposed rule al-
ready considered appeals to be timely if the appeal is postmarked, or
transmitted in the case of electronic submissions, within 90 workdays
of the date of the component’s response. DHS considers the postmark
rule to be clear and more favorable to appealing requesters. DHS
therefore will not require delivery within 90 days of the notice of an
adverse determination. However, in the interests of clarifying the
exact time period, DHS has added language to reflect that an elec-
tronically transmitted appeal will be considered timely if transmitted
to the appeals officer by 11:59:59 p.m. ET or EDT of the 90th working
day following the date of an adverse determination on a FOIA re-
quest.

An agency commenter suggested that proposed 6 CFR 5.8(c) be
amended to clarify that DHS and its components will participate in
mediation with the Office of Government Information Services, Na-
tional Archives and Records Administration, should a requester elect
to mediate any dispute related to a FOIA request. DHS reaffirms its
commitment to actively participate in mediation should any FOIA
requester seek to resolve a dispute and has added language to this
section to reflect such.

One commenter suggested that proposed 6 CFR 5.8(d) be amended
to clarify that the time period for response to an appeal may not be
extended for greater than 10 days. DHS considers this amendment to
be unnecessary as the statute clearly does not provide for extensions
beyond a single 10-day period.

One commenter suggested amending proposed 6 CFR 5.8(e) to
clarify that judicial review is available without pursuing administra-
tive appeal where a request has been constructively denied through
agency inaction. DHS has determined that this proposed change is
unnecessary as the FOIA statute itself provides judicial review of
constructive denial without the necessity of administrative exhaus-
tion.
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8. Comments on Proposed 6 CFR 5.9 (Preservation of Records) or 5.10
(FOIA Requests for Information Contained in a Privacy Act System of
Records)

No comments requiring agency response were received regarding
proposed 6 CFR 5.9 or 5.10.

9. Comments on Proposed 6 CFR 5.11 (Fees)

Several public submissions contained comments regarding the De-
partment’s assessment of fees. As a general matter, the Department
notes that the fee provisions are written to conform to the OMB
Guidelines, which establish uniform standards for fee matters. Con-
formity with the OMB Guidelines is required by the FOIA. See 5
U.S.C. 552(a)(4)(A)(i).

DHS has revised the “Definitions” section of proposed 6 CFR 5.11(b)
by inserting the word “primarily” before “commercial interest” to
more accurately conform to the statutory language of the FOIA.
Consistent with other provisions of the proposed rule, the change
clarifies that fee waivers are available to requesters even if they have
a commercial interest as long as the requester can show a public
interest in the information and that the primary interest in the
information is not commercial.

One commenter suggested that DHS retain the definition of “com-
mercial use request” in current 6 CFR 5.11(b)(1) instead of the pro-
posed revisions because the commenter felt that the proposed regu-
lation significantly broadened DHS’s discretion in determining
whether a request is commercial in nature. The DHS definition of
“commercial use request” conforms to the definition promulgated by
DOJ in its FOIA regulations. DHS has not changed the definition of
a commercial request and continues to rely on the same definition in
the current interim regulations at 6 CFR 5.11 that “a commercial use
request is a request that asks for information for a use or a purpose
that furthers a commercial, trade, or profit interest, which include
furthering those interests through litigation.”

The same commenter opposed the removal of the requirement that
“the component shall provide a reasonable opportunity to submit
further clarification.” The proposed changes do not require DHS to
seek further clarification from a requester, but rather allow each
component to make a case-by-case determination, which may, in the
agency’s discretion, include seeking further information from the
requester regarding the purpose for the request. This change com-
ports with the DHS proposed regulation at 6 CFR 5.3(c), which gives
the agency discretion to determine which requests will be the subject
of requests for clarification in the event the request is insufficient.
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Requiring DHS to seek further information would increase the ad-
ministrative burden on the agency and prejudice other requesters.
The final rule text reflects the need to allow components to assess the
intended purpose of each request on a case-by-case basis. As such,
DHS declines to make any changes to this language.

One commenter suggested that DHS retain the broader definition
of “educational institution” in current 6 CFR 5.11(b)(4) because the
proposed definition of educational institution would exclude students
enrolled in educational institutions that make FOIA requests in fur-
therance of their own research. DHS agrees and has changed the
proposed definition of educational institutions to include students
seeking FOIA requests to further their own scholarly research by
eliminating the example which had excluded such requesters from
categorization as educational institutions. The revisions are also con-
sistent with Sack v. Dep’t of Defense, 823 F.3d 687 (D.C. Cir. 2016).

Several commenters sought revision of the definition in proposed 6
CFR 5.11(b)(6) of “news media.” This issue is discussed earlier in this
preamble, under the section for comments on proposed 6 CFR 5.5.

One commenter suggested amending proposed 6 CFR 5.11(e) to
clarify that a non-commercial requester that does not pay fees or
declines to pay an estimated fee would still be eligible for two hours
of search time without charge. The commenter sought the change
because they stated that there was disagreement between agencies
about whether or not such requesters would be entitled to the two free
hours of search times under such circumstances. DHS has added
language to section 5.11(e)(1) to make this more clear; the fee table at
proposed 6 CFR 5.11(k)(6) also contains this information.

One commenter suggested that DHS eliminate proposed 6 CFR
5.11(k)(5), concerning the closure of requests where the required
advance fee payment has not been received within 30 days. The
commenter stated that the requirement of advance payment posed an
additional financial barrier to accessing information, particularly in
light of DHS’s proposed redefinition of educational institutions to
exclude students making FOIA requests in furtherance of their own
educational coursework. As noted above, DHS has already addressed
the concern about students being excluded from the definition of
educational request. Regarding the remainder of the commenter’s
suggestion that DHS eliminate the closure of requests for which the
required advance fee payment has not been timely received, DHS
declines to make this change. While DHS recognizes that this re-
quirement may impose a burden on some requesters, DHS has a
strong interest in maintaining the integrity of the administrative
process. As numerous court decisions have noted, government agen-
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cies are not required to process requests for free for those requesters
that do not qualify for a fee waiver regardless of the requester’s
ability to pay the estimated fee. Further, the FOIA statute itself
allows agencies to collect advance payment of fees when the requester
has previously failed to pay fees in a timely fashion, or the agency has
determined that the fee will exceed $250. 5 U.S.C. 552(a)(4)(A)(v).

10. Comments on Proposed 6 CFR 5.12 (Confidential Commercial
Information; CBP Procedures)

One commenter stated that the second sentence of proposed 6 CFR
5.12(a) was redundant in that it provided that “commercial informa-
tion that CBP [U.S. Customs and Border Protection] determines is
privileged or confidential . . . will be treated as privileged or confi-
dential.” DHS has determined that this language is not redundant
because there may be information that a submitter deems privileged
and confidential that does not meet the criteria established by CBP.
The text identified by the commenter serves to clarify to submitters
that only information that CBP has deemed “privileged or confiden-
tial” will be treated as such by the agency. The same commenter also
sought clarification of whether the term “business submitter” used in
proposed 6 CFR 5.12 was the same as the definition of “submitter”
used in proposed 6 CFR 5.7. As DHS noted above in the section
covering comments on proposed 6 CFR 5.7, these sections are to be
read independently and definitions may not be interchangeable.

11. Other Comments

One commenter stated that he had previously submitted FOIA
requests to DHS on behalf of his small business, and that DHS had
extended the estimated delivery date of its responses without provid-
ing notice or a reason, and that his requests had been sent to the
wrong offices and subsequently terminated because found to be du-
plicative. The commenter asserted, without further elaboration, that
delays in FOIA processing imposed direct costs on a small business he
represented. The commenter also stated that DHS has a large back-
log of FOIA requests. The commenter requested that DHS provide
additional economic and small entity analysis related to the costs of
FOIA processing delays and the proposed rule, and that “once these
have been completed . . . DHS reopen the comment period for at least
60 days for public comment.” The commenter stated that “[i]t is
inconceivable that the current backlog has not imposed costs on small
and large businesses under this proposal.” The commenter requested
DHS develop an estimate of the quantifiable costs and benefits of the
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rule and also complete a Regulatory Flexibility Act analysis of the
impacts of the rule on small entities. The commenter also submitted
two related comments regarding specific interactions he had in sub-
mitting FOIA requests to two DHS components, the Transportation
Security Administration (TSA), and CBP. Those two comments in-
cluded a list of eight questions related to the TSA request and 11
questions related to the CBP request, which the commenter re-
quested be addressed in an economic analysis.

Much of the commenter’s submission is well outside the scope of the
proposed rule, which was intended primarily to update and stream-
line regulatory text to reflect intervening statutory and other
changes. For example, the commenter raised specific issues with
previous FOIA requests to DHS components (whether a specific FOIA
request was closed properly and changes in a delivery date with
another FOIA request). The delay costs associated with past DHS
processing of a past FOIA request or the impacts of the current
backlog are by definition not due to any changes made in this rule and
therefore are not direct costs of this rule. Issues regarding specific
pending or historical FOIA requests are more properly addressed to
the component’s FOIA office and not as comments to the FOIA pro-
posed rule. Regarding the commenter’s request for an assessment of
the quantified costs and benefits of the rule and a Regulatory Flex-
ibility Act analysis, DHS did consider the costs, benefits and impacts
of the proposed rule on small entities. The proposed rule’s Executive
Orders 12866 and 13563 analysis and Regulatory Flexibility Act both
reflect DHS’s consideration of the economic impacts of the proposed
rule, as well as DHS’s conclusion that the proposed rule would not
impose additional costs on the public or the government. DHS affir-
matively stated that (1) the proposed rule would not collect additional
fees compared to current practice or otherwise introduce new regu-
latory mandates, (2) the benefits of the rule included additional clar-
ity for the public, and (3) regarding the impacts on small entities, the
proposed rule did not impose additional direct costs on small entities.
See 80 FR 45104 for this discussion of costs, benefits, and small entity
impacts. DHS notes the commenter did not identify any specific
provisions of the proposed rule that he believed would lead to delays
in FOIA processing or otherwise increase costs as compared to FOIA
current procedures, or suggest any alternatives to the proposed rule
that would result in increased efficiencies. The proposed rule did not
invite an open-ended search for any and all potential changes to DHS
FOIA regulations that might potentially result in processing improve-
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ments; the rule’s economic analysis reflects full consideration of the
limited changes included in the proposed rule.8

One commenter suggested that the regulation be amended to allow
individuals protected by the confidentiality provisions in the Violence
Against Women Act (VAWA) as amended, 42 U.S.C. 13701 and 8
U.S.C. 1367, to submit FOIA requests for their own information
without that information subsequently being made public. DHS
agrees with the commenter that this sensitive information should not
be made public. But DHS believes the commenter’s concerns are
misplaced, because DHS does not apply the “release to one, release to
all” policies of FOIA to first-party requests for personal information.
DHS will not release to the public information covered by the afore-
mentioned authorities subsequent to a first-party request for that his
or her own information.

One commenter suggested that proactive disclosure include auto-
matic disclosure of alien files to individuals in removal proceedings.
The Department has determined that automatic disclosure of alien
files to all individuals in removal proceedings falls well outside of the
scope of the proposed rule and FOIA generally, and therefore will not
be addressed here.

Finally, one commenter sought inclusion of a proposed section 5.14,
which would require DHS to review records to determine if the re-
lease of information contained in records would be in the public
interest “because it is likely to contribute significantly to public un-
derstanding of the operations or activities of the DHS.” As provided in
proposed 6 CFR 5.2, DHS already proactively posts certain Depart-
ment records it determines are of interest to the public. In addition,
DHS generally follows the rule that records are publicly posted after
the Department has received three requests for such records. DHS
also recently participated in a DOJ pilot program which sought to
examine the feasibility of posting all requested records as long as no
privacy interests were implicated. Proactive review and posting of
records, whether they are the subject of FOIA requests or not, is a
time and resource intensive undertaking. DHS will continue to ex-
amine the feasibility of expanding the public posting of records, but
due to practical and operational concerns, cannot divert resources
away from the processing of FOIA requests to devote the additional
resources that would be required to comply with the scope of proac-

8 Alternatively, to the extent the commenter implies that DHS FOIA regulations are
primarily responsible for processing delays, misdirected FOIA requests, or other challenges
associated with FOIA processing, DHS finds the commenter’s views completely unsup-
ported, and likely incorrect. DHS is unaware of any study of its FOIA processing challenges
that cites flaws in existing regulations as a major causal factor. See http://www.gao.gov/
products/GAO-15–82 and http://www.gao.gov/products/GAO-12–828.
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tive posting suggested by this comment. As such, DHS declines to
incorporate this proposed new section.

III. Regulatory Analyses

Executive Orders 12866 and 13563—Regulatory Review

Executive Orders 13563 and 12866 direct agencies to assess the
costs and benefits of available regulatory alternatives and, if regula-
tion is necessary, to select regulatory approaches that maximize net
benefits (including potential economic, environmental, public health
and safety effects, distributive impacts, and equity). Executive Order
13563 emphasizes the importance of quantifying both costs and ben-
efits, of reducing costs, of harmonizing rules, and of promoting flex-
ibility. This rule has not been designated a “significant regulatory
action,” under section 3(f) of Executive Order 12866. Accordingly, the
rule has not been reviewed by the Office of Management and Budget.

DHS has considered the costs and benefits of this rule. This rule
will not introduce new regulatory mandates. In the proposed rule we
stated that this rule would not result in additional costs on the public
or the government. As explained above, some commenters raised
concerns about the potential burden associated with a streamlined
process for administratively closing unclear requests, though none
offered a quantified estimate of that burden. We continue to believe
that DHS’s general assessment of the economic impacts of this rule,
as stated in the proposed rule, is accurate. DHS does acknowledge
that there will be a limited number of cases, however, in which this
rule will result in some requesters clarifying and resubmitting a
request, rather than simply clarifying a request. DHS believes that
the burden associated with resubmitting a request would be minimal,
because requesters that are required to resubmit requests that lack
sufficient information or detail to allow DHS to respond are required
to submit the same information as requesters that are required to
provide clarification (i.e., information that will supplement the infor-
mation provided with the original request such that DHS can rea-
sonably identify the records the requester is seeking and process the
request). Since both sets of requesters must provide additional infor-
mation in writing to allow the agency to process their requests, it is
difficult to quantify any additional cost associated with resubmission
as compared to clarification. The rule’s benefits include additional
clarity for the public and DHS personnel with respect to DHS’s imple-
mentation of the FOIA and subsequent statutory amendments.
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Regulatory Flexibility Act

Under the Regulatory Flexibility Act (RFA), 5 U.S.C. 601–612, and
section 213(a) of the Small Business Regulatory Enforcement Fair-
ness Act of 1996, 5 U.S.C. 601 note, agencies must consider the impact
of their rulemakings on “small entities” (small businesses, small
organizations and local governments). The term “small entities” com-
prises small businesses, not-for-profit organizations that are indepen-
dently owned and operated and are not dominant in their fields, and
governmental jurisdictions with populations of less than 50,000. DHS
has reviewed this regulation and by approving it certifies that this
regulation will not have a significant economic impact on a substan-
tial number of small entities. DHS does not believe this rule imposes
any additional direct costs on small entities. However, as explained in
the previous Executive Orders 12866 and 13563 section, it is possible
that an entity that resubmits a request might incur a slightly differ-
ent impact than one that clarifies a request. Such a cost difference
would be so minimal it would be difficult to quantify. DHS further
notes that although one commenter stated that he found the proposed
rule’s regulatory flexibility certification “challenging,” no commenter
stated the proposed rule would cause a significant economic impact
on a substantial number of small entities, or provided any comments
suggesting such an impact on a substantial number of small entities.
Based on the previous analysis and the comments on the proposed
rule, DHS certifies this rule will not have a significant economic
impact on a substantial number of small entities.

Unfunded Mandates Reform Act of 1995

This rule will not result in the expenditure by State, local, and
tribal governments, in the aggregate, or by the private sector, of
$100,000,000 or more in any one year, and it will not significantly or
uniquely affect small governments. Therefore, no actions were
deemed necessary under the provisions of the Unfunded Mandates
Reform Act of 1995.

Small Business Regulatory Enforcement Fairness Act of 1996

This rule is not a major rule as defined by section 251 of the Small
Business Regulatory Enforcement Fairness Act of 1996 (as amended),
5 U.S.C. 804. This rule will not result in an annual effect on the
economy of $100,000,000 or more; a major increase in costs or prices;
or significant adverse effects on competition, employment, invest-
ment, productivity, innovation, or on the ability of United States-
based companies to compete with foreign-based companies in domes-
tic and export markets.
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List of Subjects

6 CFR Part 5

Classified information, Courts, Freedom of information, Govern-
ment employees, Privacy.

19 CFR Part 103

Administrative practice and procedure, Confidential business infor-
mation, Courts, Freedom of information, Law enforcement, Privacy,
Reporting and recordkeeping requirements.

44 CFR Part 5

Courts, Freedom of information, Government employees.
For the reasons stated in the preamble, the Department of Home-

land Security amends 6 CFR chapter I, part 5, 19 CFR chapter I, part
103, and 44 CFR chapter I, part 5, as follows:

Title 6—Domestic Security

PART 5—DISCLOSURE OF MATERIAL OR INFORMATION

❚ 1. The authority citation for part 5 is revised to read as follows:

Authority: 5 U.S.C. 552; 5 U.S.C. 552a; 5 U.S.C. 301; 6 U.S.C. 101
et seq.; E.O. 13392.

❚ 2. Revise subpart A of part 5 to read as follows:

Subpart A—Procedures for Disclosure of Records Under the
Freedom of Information Act

Sec.

5.1 General provisions.

5.2 Proactive disclosures of DHS records.

5.3 Requirements for making requests.

5.4 Responsibility for responding to requests.

5.5 Timing of responses to requests.

5.6 Responses to requests.

5.7 Confidential commercial information.

5.8 Administrative appeals.
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5.9 Preservation of records.

5.10 FOIA requests for information contained in a Privacy Act
system of records.

5.11 Fees.

5.12 Confidential commercial information; CBP procedures.

5.13 Other rights and services.

Appendix I to Subpart A—FOIA Contact Information

Subpart A—Procedures for Disclosure of Records Under the
Freedom of Information Act

§ 5.1 General provisions.

(a)(1) This subpart contains the rules that the Department of
Homeland Security follows in processing requests for records under
the Freedom of Information Act (FOIA), 5 U.S.C. 552 as amended.

(2) The rules in this subpart should be read in conjunction with the
text of the FOIA and the Uniform Freedom of Information Fee Sched-
ule and Guidelines published by the Office of Management and Bud-
get at 52 FR 10012 (March 27, 1987) (hereinafter “OMB Guidelines”).
Additionally, DHS has additional policies and procedures relevant to
the FOIA process. These resources are available at http://
www.dhs.gov/freedom-information-act-foia. Requests made by indi-
viduals for records about themselves under the Privacy Act of 1974, 5
U.S.C. 552a, are processed under subpart B of part 5 as well as under
this subpart.

(b) As referenced in this subpart, component means the FOIA office
of each separate organizational entity within DHS that reports di-
rectly to the Office of the Secretary.

(c) DHS has a decentralized system for processing requests, with
each component handling requests for its records.

(d) Unofficial release of DHS information. The disclosure of exempt
records, without authorization by the appropriate DHS official, is not
an official release of information; accordingly, it is not a FOIA release.
Such a release does not waive the authority of the Department of
Homeland Security to assert FOIA exemptions to withhold the same
records in response to a FOIA request. In addition, while the author-
ity may exist to disclose records to individuals in their official capac-
ity, the provisions of this part apply if the same individual seeks the
records in a private or personal capacity.
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§ 5.2 Proactive disclosure of DHS records.

Records that are required by the FOIA to be made available for
public inspection in an electronic format are accessible on DHS’s Web
site, http://www.dhs.gov/freedom-information-act-foia-and-privacy-
act. Each component is responsible for determining which of its re-
cords are required to be made publicly available, as well as identify-
ing additional records of interest to the public that are appropriate for
public disclosure, and for posting and indexing such records. Each
component shall ensure that posted records and indices are updated
on an ongoing basis. Each component has a FOIA Public Liaison who
can assist individuals in locating records particular to a component. A
list of DHS’s FOIA Public Liaisons is available at http://
www.dhs.gov/foia-contact-information and in appendix I to this sub-
part. Requesters who do not have access to the internet may contact
the Public Liaison for the component from which they seek records for
assistance with publicly available records.

§ 5.3 Requirements for making requests.

(a) General information. (1) DHS has a decentralized system for
responding to FOIA requests, with each component designating a
FOIA office to process records from that component. All components
have the capability to receive requests electronically, either through
email or a web portal. To make a request for DHS records, a requester
should write directly to the FOIA office of the component that main-
tains the records being sought. A request will receive the quickest
possible response if it is addressed to the FOIA office of the component
that maintains the records sought. DHS’s FOIA Reference Guide
contains or refers the reader to descriptions of the functions of each
component and provides other information that is helpful in deter-
mining where to make a request. Each component’s FOIA office and
any additional requirements for submitting a request to a given
component are listed in Appendix I of this subpart. These references
can all be used by requesters to determine where to send their re-
quests within DHS.

(2) A requester may also send his or her request to the Privacy
Office,

U.S. Department of Homeland Security, 245 Murray Lane SW
STOP–0655, or via the internet at http://www.dhs.gov/dhs-foia-
request-submission-form, or via fax to (202) 343–4011. The Privacy
Office will forward the request to the component(s) that it determines
to be most likely to maintain the records that are sought.
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(3) A requester who is making a request for records about him or
herself must comply with the verification of identity provision set
forth in subpart B of this part.

(4) Where a request for records pertains to a third party, a requester
may receive greater access by submitting either a notarized authori-
zation signed by that individual, in compliance with the verification
of identity provision set forth in subpart B of this part, or a declara-
tion made in compliance with the requirements set forth in 28 U.S.C.
1746 by that individual, authorizing disclosure of the records to the
requester, or by submitting proof that the individual is deceased (e.g.,
a copy of a death certificate or an obituary). As an exercise of its
administrative discretion, each component can require a requester to
supply additional information if necessary in order to verify that a
particular individual has consented to disclosure.

(b) Description of records sought. Requesters must describe the
records sought in sufficient detail to enable DHS personnel to locate
them with a reasonable amount of effort. A reasonable description
contains sufficient information to permit an organized, non-random
search for the record based on the component’s filing arrangements
and existing retrieval systems. To the extent possible, requesters
should include specific information that may assist a component in
identifying the requested records, such as the date, title or name,
author, recipient, subject matter of the record, case number, file des-
ignation, or reference number. Requesters should refer to Appendix I
of this subpart for additional component-specific requirements. In
general, requesters should include as much detail as possible about
the specific records or the types of records that they are seeking.
Before submitting their requests, requesters may contact the compo-
nent’s FOIA Officer or FOIA public liaison to discuss the records they
are seeking and to receive assistance in describing the records. If
after receiving a request, a component determines that it does not
reasonably describe the records sought, the component should inform
the requester what additional information is needed or why the re-
quest is otherwise insufficient. Requesters who are attempting to
reformulate or modify such a request may discuss their request with
the component’s designated FOIA Officer, its FOIA Public Liaison, or
a representative of the DHS Privacy Office, each of whom is available
to assist the requester in reasonably describing the records sought.

(c) If a request does not adequately describe the records sought,
DHS may at its discretion either administratively close the request or
seek additional information from the requester. Requests for clarifi-
cation or more information will be made in writing (either via U.S.
mail or electronic mail whenever possible). Requesters may respond
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by U.S. Mail or by electronic mail regardless of the method used by
DHS to transmit the request for additional information. In order to be
considered timely, responses to requests for additional information
must be postmarked or received by electronic mail within 30 working
days of the postmark date or date of the electronic mail request for
additional information or received by electronic mail by 11:59:59 p.m.
ET on the 30th working day. If the requester does not respond to a
request for additional information within thirty (30) working days,
the request may be administratively closed at DHS’s discretion. This
administrative closure does not prejudice the requester’s ability to
submit a new request for further consideration with additional infor-
mation.

§ 5.4 Responsibility for responding to requests.

(a) In general. Except in the instances described in paragraphs (c)
and (d) of this section, the component that first receives a request for
a record and maintains that record is the component responsible for
responding to the request. In determining which records are respon-
sive to a request, a component ordinarily will include only records in
its possession as of the date that it begins its search. If any other date
is used, the component shall inform the requester of that date. A
record that is excluded from the requirements of the FOIA pursuant
to 5 U.S.C. 552(c), shall not be considered responsive to a request.

(b) Authority to grant or deny requests.The head of a component, or
designee, is authorized to grant or to deny any requests for records
that are maintained by that component.

(c) Re-routing of misdirected requests. Where a component’s FOIA
office determines that a request was misdirected within DHS, the
receiving component’s FOIA office shall route the request to the FOIA
office of the proper component(s).

(d) Consultations, coordination and referrals. When a component
determines that it maintains responsive records that either origi-
nated with another component or agency, or which contains informa-
tion provided by, or of substantial interest to, another component or
agency, then it shall proceed in accordance with either paragraph
(d)(1), (2), or (3) of this section, as appropriate:

(1) The component may respond to the request, after consulting
with the component or the agency that originated or has a substantial
interest in the records involved.

(2) The component may respond to the request after coordinating
with the other components or agencies that originated the record.
This may include situations where the standard referral procedure is
not appropriate where disclosure of the identity of the component or
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agency to which the referral would be made could harm an interest
protected by an applicable exemption, such as the exemptions that
protect personal privacy or national security interests. For example,
if a non-law enforcement component responding to a request for
records on a living third party locates records within its files origi-
nating with a law enforcement agency, and if the existence of that law
enforcement interest in the third party was not publicly known, then
to disclose that law enforcement interest could cause an unwarranted
invasion of the personal privacy of the third party. Similarly, if a
component locates material within its files originating with an Intel-
ligence Community agency, and the involvement of that agency in the
matter is classified and not publicly acknowledged, then to disclose or
give attribution to the involvement of that Intelligence Community
agency could cause national security harms. In such instances, in
order to avoid harm to an interest protected by an applicable exemp-
tion, the component that received the request should coordinate with
the originating component or agency to seek its views on the disclos-
ability of the record. The release determination for the record that is
the subject of the coordination should then be conveyed to the re-
quester by the component that originally received the request.

(3) The component may refer the responsibility for responding to
the request or portion of the request to the component or agency best
able to determine whether to disclose the relevant records, or to the
agency that created or initially acquired the record as long as that
agency is subject to the FOIA. Ordinarily, the component or agency
that created or initially acquired the record will be presumed to be
best able to make the disclosure determination. The referring com-
ponent shall document the referral and maintain a copy of the records
that it refers.

(e) Classified information. On receipt of any request involving clas-
sified information, the component shall determine whether informa-
tion is currently and properly classified and take appropriate action
to ensure compliance with 6 CFR part 7. Whenever a request involves
a record containing information that has been classified or may be
appropriate for classification by another component or agency under
any applicable executive order concerning the classification of re-
cords, the receiving component shall refer the responsibility for re-
sponding to the request regarding that information to the component
or agency that classified the information, or should consider the
information for classification. Whenever a component’s record con-
tains information classified by another component or agency, the
component shall coordinate with or refer the responsibility for re-
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sponding to that portion of the request to the component or agency
that classified the underlying information.

(f) Notice of referral. Whenever a component refers any part of the
responsibility for responding to a request to another component or
agency, it will notify the requester of the referral and inform the
requester of the name of each component or agency to which the
records were referred, unless disclosure of the identity of the compo-
nent or agency would harm an interest protected by an applicable
exemption, in which case the component should coordinate with the
other component or agency, rather than refer the records.

(g) Timing of responses to consultations and referrals. All consulta-
tions and referrals received by DHS will be handled according to the
date that the FOIA request initially was received by the first compo-
nent or agency, not any later date.

(h) Agreements regarding consultations and referrals. Components
may establish agreements with other components or agencies to
eliminate the need for consultations or referrals with respect to par-
ticular types of records.

(i) Electronic records and searches– (1) Significant interference. The
FOIA allows components to not conduct a search for responsive docu-
ments if the search would cause significant interference with the
operation of the component’s automated information system.

(2) Business as usual approach. A “business as usual” approach
exists when the component has the capability to process a FOIA
request for electronic records without a significant expenditure of
monetary or personnel resources. Components are not required to
conduct a search that does not meet this business as usual criterion.

(i) Creating computer programs or purchasing additional hardware
to extract email that has been archived for emergency retrieval usu-
ally are not considered business as usual if extensive monetary or
personnel resources are needed to complete the project.

(ii) Creating a computer program that produces specific requested
fields or records contained within a well-defined database structure
usually is considered business as usual. The time to create this
program is considered as programmer or operator search time for fee
assessment purposes and the FOIA requester may be assessed fees in
accordance with § 5.11(c)(1)(iii). However, creating a computer pro-
gram to merge files with disparate data formats and extract specific
elements from the resultant file is not considered business as usual,
but a special service, for which additional fees may be imposed as
specified in § 5.11. Components are not required to perform special
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services and creation of a computer program for a fee is up to the
discretion of the component and is dependent on component resources
and expertise.

(3) Data links. Components are not required to expend DHS funds
to establish data links that provide real time or near-real-time data to
a FOIA requester.

§ 5.5 Timing of responses to requests.

(a) In general. Components ordinarily will respond to requests ac-
cording to their order of receipt. Appendix I to this subpart contains
the list of components that are designated to accept requests. In
instances involving misdirected requests that are re-routed pursuant
to § 5.4(c), the response time will commence on the date that the
request is received by the proper component, but in any event not
later than ten working days after the request is first received by any
DHS component designated in appendix I of this subpart.

(b) Multitrack processing. All components must designate a specific
track for requests that are granted expedited processing, in accor-
dance with the standards set forth in paragraph (e) of this section. A
component may also designate additional processing tracks that dis-
tinguish between simple and more complex requests based on the
estimated amount of work or time needed to process the request.
Among the factors a component may consider are the number of pages
involved in processing the request or the need for consultations or
referrals. Components shall advise requesters of the track into which
their request falls, and when appropriate, shall offer requesters an
opportunity to narrow their request so that the request can be placed
in a different processing track.

(c) Unusual circumstances. Whenever the statutory time limits for
processing a request cannot be met because of “unusual circum-
stances,” as defined in the FOIA, and the component extends the time
limits on that basis, the component shall, before expiration of the
twenty-day period to respond, notify the requester in writing of the
unusual circumstances involved and of the date by which processing
of the request can be expected to be completed. Where the extension
exceeds ten working days, the component shall, as described by the
FOIA, provide the requester with an opportunity to modify the re-
quest or agree to an alternative time period for processing. The
component shall make available its designated FOIA Officer and its
FOIA Public Liaison for this purpose. The component shall also alert
requesters to the availability of the Office of Government Information
Services (OGIS) to provide dispute resolution services.
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(d) Aggregating requests. For the purposes of satisfying unusual
circumstances under the FOIA, components may aggregate requests
in cases where it reasonably appears that multiple requests, submit-
ted either by a requester or by a group of requesters acting in concert,
constitute a single request that would otherwise involve unusual
circumstances. Components will not aggregate multiple requests that
involve unrelated matters.

(e) Expedited processing. (1) Requests and appeals will be processed
on an expedited basis whenever the component determines that they
involve:

(i) Circumstances in which the lack of expedited processing could
reasonably be expected to pose an imminent threat to the life or
physical safety of an individual;

(ii) An urgency to inform the public about an actual or alleged
federal government activity, if made by a person who is primarily
engaged in disseminating information;

(iii) The loss of substantial due process rights; or
(iv) A matter of widespread and exceptional media interest in which

there exist possible questions about the government’s integrity which
affect public confidence.

(2) A request for expedited processing may be made at any time.
Requests based on paragraphs (e)(1)(i), (ii), and (iii) of this section
must be submitted to the component that maintains the records
requested. When making a request for expedited processing of an
administrative appeal, the request should be submitted to the DHS
Office of General Counsel or the component Appeals Officer. Address
information is available at the DHS Web site, http:// www.dhs.gov/
freedom-information-act-foia, or by contacting the component FOIA
officers via the information listed in Appendix I. Requests for expe-
dited processing that are based on paragraph (e)(1)(iv) of this section
must be submitted to the Senior Director of FOIA Operations, the
Privacy Office, U.S. Department of Homeland Security, 245 Murray
Lane SW STOP–0655, Washington, DC 20598–0655. A component
that receives a misdirected request for expedited processing under
the standard set forth in paragraph (e)(1)(iv) of this section shall
forward it immediately to the DHS Senior Director of FOIA Opera-
tions, the Privacy Office, for determination. The time period for mak-
ing the determination on the request for expedited processing under
paragraph (e)(1)(iv) of this section shall commence on the date that
the Privacy Office receives the request, provided that it is routed
within ten working days, but in no event shall the time period for
making a determination on the request commence any later than the
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eleventh working day after the request is received by any component
designated in appendix I of this subpart.

(3) A requester who seeks expedited processing must submit a
statement, certified to be true and correct, explaining in detail the
basis for making the request for expedited processing. For example,
under paragraph (e)(1)(ii) of this section, a requester who is not a
full-time member of the news media must establish that he or she is
a person who primarily engages in information dissemination,
though it need not be his or her sole occupation. Such a requester also
must establish a particular urgency to inform the public about the
government activity involved in the request—one that extends be-
yond the public’s right to know about government activity generally.
The existence of numerous articles published on a given subject can
be helpful to establishing the requirement that there be an “urgency
to inform” the public on the topic. As a matter of administrative
discretion, a component may waive the formal certification require-
ment.

(4) A component shall notify the requester within ten calendar days
of the receipt of a request for expedited processing of its decision
whether to grant or deny expedited processing. If expedited process-
ing is granted, the request shall be given priority, placed in the
processing track for expedited requests, and shall be processed as
soon as practicable. If a request for expedited processing is denied,
any appeal of that decision shall be acted on expeditiously.

§ 5.6 Responses to requests.

(a) In general. Components should, to the extent practicable, com-
municate with requesters having access to the Internet using elec-
tronic means, such as email or web portal.

(b) Acknowledgments of requests. A component shall acknowledge
the request and assign it an individualized tracking number if it will
take longer than ten working days to process. Components shall
include in the acknowledgment a brief description of the records
sought to allow requesters to more easily keep track of their requests.

(c) Grants of requests. Ordinarily, a component shall have twenty
(20) working days from when a request is received to determine
whether to grant or deny the request unless there are unusual or
exceptional circumstances. Once a component makes a determination
to grant a request in full or in part, it shall notify the requester in
writing. The component also shall inform the requester of any fees
charged under § 5.11 and shall disclose the requested records to the
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requester promptly upon payment of any applicable fees. The compo-
nent shall inform the requester of the availability of its FOIA Public
Liaison to offer assistance.

(d) Adverse determinations of requests. A component making an
adverse determination denying a request in any respect shall notify
the requester of that determination in writing. Adverse determina-
tions, or denials of requests, include decisions that the requested
record is exempt, in whole or in part; the request does not reasonably
describe the records sought; the information requested is not a record
subject to the FOIA; the requested record does not exist, cannot be
located, or has been destroyed; or the requested record is not readily
reproducible in the form or format sought by the requester. Adverse
determinations also include denials involving fees, including re-
quester categories or fee waiver matters, or denials of requests for
expedited processing.

(e) Content of denial. The denial shall be signed by the head of the
component, or designee, and shall include:

(1) The name and title or position of the person responsible for the
denial;

(2) A brief statement of the reasons for the denial, including any
FOIA exemption applied by the component in denying the request;

(3) An estimate of the volume of any records or information with-
held, for example, by providing the number of pages or some other
reasonable form of estimation. This estimation is not required if the
volume is otherwise indicated by deletions marked on records that
are disclosed in part, or if providing an estimate would harm an
interest protected by an applicable exemption; and

(4) A statement that the denial may be appealed under § 5.8(a), and
a description of the requirements set forth therein.

(5) A statement notifying the requester of the assistance available
from the agency’s FOIA Public Liaison and the dispute resolution
services offered by OGIS.

(f) Markings on released documents. Markings on released docu-
ments must be clearly visible to the requester. Records disclosed in
part shall be marked to show the amount of information deleted and
the exemption under which the deletion was made unless doing so
would harm an interest protected by an applicable exemption. The
location of the information deleted also shall be indicated on the
record, if technically feasible.

(g) Use of record exclusions. (1) In the event that a component
identifies records that may be subject to exclusion from the require-
ments of the FOIA pursuant to 5 U.S.C. 552(c), the head of the FOIA
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office of that component must confer with Department of Justice’s
Office of Information Policy (OIP) to obtain approval to apply the
exclusion.

(2) Any component invoking an exclusion shall maintain an admin-
istrative record of the process of invocation and approval of the ex-
clusion by OIP.

§ 5.7 Confidential commercial information.

(a) Definitions—(1) Confidential commercial information means
commercial or financial information obtained by DHS from a submit-
ter that may be protected from disclosure under Exemption 4 of the
FOIA.

(2) Submitter means any person or entity from whom DHS obtains
confidential commercial information, directly or indirectly.

(b) Designation of confidential commercial information. A submitter
of confidential commercial information must use good faith efforts to
designate by appropriate markings, either at the time of submission
or within a reasonable time thereafter, any portion of its submission
that it considers to be protected from disclosure under Exemption 4.
These designations will expire ten years after the date of the submis-
sion unless the submitter requests and provides justification for a
longer designation period.

(c) When notice to submitters is required. (1) A component shall
promptly provide written notice to a submitter whenever records
containing such information are requested under the FOIA if, after
reviewing the request, the responsive records, and any appeal by the
requester, the component determines that it may be required to
disclose the records, provided:

(i) The requested information has been designated in good faith by
the submitter as information considered protected from disclosure
under Exemption 4; or

(ii) The component has a reason to believe that the requested
information may be protected from disclosure under Exemption 4.

(2) The notice shall either describe the commercial information
requested or include a copy of the requested records or portions of
records containing the information. In cases involving a voluminous
number of submitters, notice may be made by posting or publishing
the notice in a place or manner reasonably likely to accomplish it.

(d) Exceptions to submitter notice requirements. The notice require-
ments of paragraphs (c) and (g) of this section shall not apply if:

(1) The component determines that the information is exempt un-
der the FOIA;
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(2) The information lawfully has been published or has been offi-
cially made available to the public;

(3) Disclosure of the information is required by a statute other than
the FOIA or by a regulation issued in accordance with the require-
ments of Executive Order 12600 of June 23, 1987; or

(4) The designation made by the submitter under paragraph (b) of
this section appears obviously frivolous, except that, in such a case,
the component shall give the submitter written notice of any final
decision to disclose the information and must provide that notice
within a reasonable number of days prior to a specified disclosure
date.

(e) Opportunity to object to disclosure. (1) A component will specify
a reasonable time period, but no fewer than 10 working days, within
which the submitter must respond to the notice referenced above. If
a submitter has any objections to disclosure, it should provide the
component a detailed written statement that specifies all grounds for
withholding the particular information under any exemption of the
FOIA. In order to rely on Exemption 4 as basis for nondisclosure, the
submitter must explain why the information constitutes a trade se-
cret, or commercial or financial information that is privileged or
confidential.

(2) A submitter who fails to respond within the time period specified
in the notice shall be considered to have no objection to disclosure of
the information. Information received by the component after the
date of any disclosure decision will not be considered by the compo-
nent. Any information provided by a submitter under this subpart
may itself be subject to disclosure under the FOIA.

(f) Analysis of objections. A component shall consider a submitter’s
objections and specific grounds for nondisclosure in deciding whether
to disclose the requested information.

(g) Notice of intent to disclose. Whenever a component decides to
disclose information over the objection of a submitter, the component
shall provide the submitter written notice, which shall include:

(1) A statement of the reasons why each of the submitter’s disclo-
sure objections was not sustained;

(2) A description of the information to be disclosed; and
(3) A specified disclosure date, which shall be a reasonable time

subsequent to the notice, but no fewer than 10 working days.
(h) Notice of FOIA lawsuit. Whenever a requester files a lawsuit

seeking to compel the disclosure of confidential commercial informa-
tion, the component shall promptly notify the submitter.

(i) Requester notification.The component shall notify a requester
whenever it provides the submitter with notice and an opportunity to
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object to disclosure; whenever it notifies the submitter of its intent to
disclose the requested information; and whenever a submitter files a
lawsuit to prevent the disclosure of the information.

(j) Scope. This section shall not apply to any confidential commer-
cial information provided to CBP by a business submitter. Section
5.12 applies to such information. Section 5.12 also defines “confiden-
tial commercial information” as used in this paragraph.

§ 5.8 Administrative appeals.

(a) Requirements for filing an appeal. (1) A requester may appeal
adverse determinations denying his or her request or any part of the
request to the appropriate Appeals Officer. A requester may also
appeal if he or she questions the adequacy of the component’s search
for responsive records, or believes the component either misinter-
preted the request or did not address all aspects of the request (i.e., it
issued an incomplete response), or if the requester believes there is a
procedural deficiency (e.g., fees were improperly calculated). For the
address of the appropriate component Appeals Officer, contact the
applicable component FOIA liaison using the information in appendix
I to this subpart, visit www.dhs.gov/foia, or call 1–866–431–0486. An
appeal must be in writing, and to be considered timely it must be
postmarked or, in the case of electronic submissions, transmitted to
the Appeals Officer within 90 working days after the date of the
component’s response. An electronically filed appeal will be consid-
ered timely if transmitted to the Appeals Officer by 11:59:59 p.m. ET
or EDT on the 90th working day. The appeal should clearly identify
the component determination (including the assigned request num-
ber if the requester knows it) that is being appealed and should
contain the reasons the requester believes the determination was
erroneous. To facilitate handling, the requester should mark both the
letter and the envelope, or the transmittal line in the case of elec-
tronic transmissions “Freedom of Information Act Appeal.”

(2) An adverse determination by the component appeals officer will
be the final action of DHS.

(b) Adjudication of appeals. (1) The DHS Office of the General
Counsel or its designee (e.g., component Appeals Officers) is the au-
thorized appeals authority for DHS;

(2) On receipt of any appeal involving classified information, the
Appeals Officer shall consult with the Chief Security Officer, and take
appropriate action to ensure compliance with 6 CFR part 7;

(3) If the appeal becomes the subject of a lawsuit, the Appeals
Officer is not required to act further on the appeal.
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(c) Appeal decisions. The decision on the appeal will be made in
writing. A decision that upholds a component’s determination will
contain a statement that identifies the reasons for the affirmance,
including any FOIA exemptions applied. The decision will provide the
requester with notification of the statutory right to file a lawsuit and
will inform the requester of the mediation services offered by the
Office of Government Information Services, of the National Archives
and Records Administration, as a non-exclusive alternative to litiga-
tion. Should the requester elect to mediate any dispute related to the
FOIA request with the Office of Government Information Services,
DHS and its components will participate in the mediation process in
good faith. If the adverse decision is reversed or modified on appeal,
in whole or in part, the requester will be notified in a written decision
and the request will be thereafter be further processed in accordance
with that appeal decision.

(d) Time limit for issuing appeal decision. The statutory time limit
for responding to appeals is generally 20 working days after receipt.
However, the Appeals Officer may extend the time limit for respond-
ing to an appeal provided the circumstances set forth in 5 U.S.C.
552(a)(6)(B)(i) are met.

(e) Appeal necessary before seeking court review. If a requester
wishes to seek court review of a component’s adverse determination
on a matter appealable under paragraph (a)(1) of this section, the
requester must generally first appeal it under this subpart. However,
a requester is not required to first file an appeal of an adverse
determination of a request for expedited processing prior to seeking
court review.

§ 5.9 Preservation of records.

Each component shall preserve all correspondence pertaining to the
requests that it receives under this subpart, as well as copies of all
requested records, until disposition or destruction is authorized pur-
suant to title 44 of the United States Code or the General Records
Schedule 4.2 and/or 14 of the National Archives and Records Admin-
istration. Records will not be disposed of or destroyed while they are
the subject of a pending request, appeal, or lawsuit under the FOIA.

§ 5.10 FOIA requests for information contained in a
Privacy Act system of records.

(a) Information subject to Privacy Act. (1) If a requester submits a
FOIA request for information about him or herself that is contained
in a Privacy Act system of records applicable to the requester (i.e.,the
information contained in the system of records is retrieved by the
component using the requester’s name or other personal identifier,
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and the information pertains to an individual covered by the Privacy
Act) the request will be processed under both the FOIA and the
Privacy Act.

(2) If the information the requester is seeking is not subject to the
Privacy Act (e.g., the information is filed under another subject, such
as an organization, activity, event, or an investigation not retrievable
by the requester’s name or personal identifier), the request, if other-
wise properly made, will be treated only as a FOIA request. In addi-
tion, if the information is covered by the Privacy Act and the re-
quester does not provide proper verification of the requester’s
identity, the request, if otherwise properly made, will be processed
only under the FOIA.

(b) When both Privacy Act and FOIA exemptions apply. Only if both
a Privacy Act exemption and a FOIA exemption apply can DHS
withhold information from a requester if the information sought by
the requester is about him or herself and is contained in a Privacy Act
system of records applicable to the requester.

(c) Conditions for release of Privacy Act information to third parties
in response to a FOIA request. If a requester submits a FOIA request
for Privacy Act information about another individual, the information
will not be disclosed without that person’s prior written consent that
provides the same verification information that the person would
have been required to submit for information about him or herself,
unless—

(1) The information is required to be released under the FOIA, as
provided by 5 U.S.C. 552a (b)(2); or

(2) In most circumstances, if the individual is deceased.
(d) Privacy Act requirements. See DHS’s Privacy Act regulations in

5 CFR part 5, subpart B for additional information regarding the
requirements of the Privacy Act.

§ 5.11 Fees.

(a) In general. Components shall charge for processing requests
under the FOIA in accordance with the provisions of this section and
with the OMB Guidelines. Components will ordinarily use the most
efficient and least expensive method for processing requested records.
In order to resolve any fee issues that arise under this section, a
component may contact a requester for additional information. A
component ordinarily will collect all applicable fees before sending
copies of records to a requester. If you make a FOIA request, it shall
be considered a firm commitment to pay all applicable fees charged
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under § 5.11, up to $25.00, unless you seek a waiver of fees. Request-
ers must pay fees by check or money order made payable to the
Treasury of the United States.

(b) Definitions. Generally, “requester category” means one of the
three categories in which agencies place requesters for the purpose of
determining whether a requester will be charged fees for search,
review and duplication; categories include commercial requesters,
noncommercial scientific or educational institutions or news media
requesters, and all other requesters. The term “fee waiver” means
that processing fees will be waived, or reduced, if a requester can
demonstrate that certain statutory standards are satisfied including
that the information is in the public interest and is not requested for
a primarily commercial interest. For purposes of this section:

(1) Commercial use request is a request that asks for information for
a use or a purpose that furthers a commercial, trade, or profit inter-
est, which can include furthering those interests through litigation. A
component’s decision to place a requester in the commercial use
category will be made on a case-by-case basis based on the requester’s
intended use of the information.

(2) Direct costs are those expenses that an agency expends in
searching for and duplicating (and, in the case of commercial use
requests, reviewing) records in order to respond to a FOIA request.
For example, direct costs include the salary of the employee perform-
ing the work (i.e., the basic rate of pay for the employee, plus 16
percent of that rate to cover benefits) and the cost of operating com-
puters and other electronic equipment, such as photocopiers and
scanners. Direct costs do not include overhead expenses such as the
costs of space, and of heating or lighting a facility.

(3) Duplication is reproducing a copy of a record or of the informa-
tion contained in it, necessary to respond to a FOIA request. Copies
can take the form of paper, audiovisual materials, or electronic re-
cords, among others.

(4) Educational institution is any school that operates a program of
scholarly research. A requester in this fee category must show that
the request is made in connection with his or her role at the educa-
tional institution. Components may seek verification from the re-
quester that the request is in furtherance of scholarly research.

Example 1. A request from a professor of geology at a university for
records relating to soil erosion, written on letterhead of the Depart-
ment of Geology, would be presumed to be from an educational insti-
tution if the request adequately describes how the requested infor-
mation would further a specific research goal of the educational
institution.
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Example 2. A request from the same professor of geology seeking
immigration information from the U.S. Immigration and Customs
Enforcement in furtherance of a murder mystery he is writing would
not be presumed to be an institutional request, regardless of whether
it was written on institutional stationery.

Example 3. A student who makes a request in furtherance of their
coursework or other school-sponsored activities and provides a copy of
a course syllabus or other reasonable documentation to indicate the
research purpose for the request, would qualify as part of this fee
category.

Note: These examples are provided for guidance purposes only.
Each individual request will be evaluated under the particular facts,
circumstances, and information provided by the requester.

(5) Noncommercial scientific institution is an institution that is not
operated on a “commercial” basis, as defined in paragraph (b)(1) of
this section, and that is operated solely for the purpose of conducting
scientific research the results of which are not intended to promote
any particular product or industry. A requester in this category must
show that the request is authorized by and is made under the aus-
pices of a qualifying institution and that the records are sought to
further scientific research and not for a commercial use.

(6) Representative of the news media is any person or entity that
actively gathers information of potential interest to a segment of the
public, uses its editorial skills to turn the raw materials into a dis-
tinct work, and distributes that work to an audience. The term “news”
means information that is about current events or that would be of
current interest to the public. Examples of news media entities in-
clude television or radio stations that broadcast “news” to the public
at large and publishers of periodicals that disseminate “news” and
make their products available through a variety of means to the
general public, including but not limited to, news organizations that
disseminate solely on the Internet. A request for records that sup-
ports the news-dissemination function of the requester shall not be
considered to be for a commercial use. In contrast, data brokers or
others who merely compile and market government information for
direct economic return shall not be presumed to be news media
entities. “Freelance” journalists must demonstrate a solid basis for
expecting publication through a news media entity in order to be
considered as working for a news media entity. A publication contract
would provide the clearest evidence that publication is expected;
however, components shall also consider a requester’s past publica-
tion record in making this determination.

(7) Review is the page-by-page, line-by-line examination of a record
located in response to a request in order to determine whether any
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portion of it is exempt from disclosure. Review time includes process-
ing any record for disclosure, such as doing all that is necessary to
prepare the record for disclosure, including the process of redacting
the record and marking the appropriate exemptions. Review costs are
properly charged even if a record ultimately is not disclosed. Review
time also includes time spent both obtaining and considering any
formal objection to disclosure made by a confidential commercial
information submitter under § 5.7 or § 5.12, but it does not include
time spent resolving general legal or policy issues regarding the
application of exemptions.

(8) Search is the process of looking for and retrieving records or
information responsive to a request. Search time includes page-by-
page or line-by-line identification of information within records; and
the reasonable efforts expended to locate and retrieve information
from electronic records. Components shall ensure that searches are
done in the most efficient and least expensive manner reasonably
possible by readily available means.

(c) Charging fees. In responding to FOIA requests, components shall
charge the following fees unless a waiver or reduction of fees has been
granted under paragraph (k) of this section. Because the fee amounts
provided below already account for the direct costs associated with a
given fee type, unless otherwise stated in § 5.11, components should
not add any additional costs to those charges.

(1) Search. (i) Search fees shall be charged for all requests subject
to the restrictions of paragraph (d) of this section. Components may
properly charge for time spent searching even if they do not locate
any responsive records or if they determine that the records are
entirely exempt from disclosure.

(ii) For each quarter hour spent by personnel searching for re-
quested records, including electronic searches that do not require new
programming, the fees will be as follows: Managerial—$10.25;
professional—$7.00; and clerical/administrative—$4.00.

(iii) Requesters will be charged the direct costs associated with
conducting any search that requires the creation of a new computer
program, as referenced in section 5.4, to locate the requested records.
Requesters shall be notified of the costs associated with creating such
a program and must agree to pay the associated costs before the costs
may be incurred.

(iv) For requests that require the retrieval of records stored by an
agency at a federal records center operated by the National Archives
and Records Administration (NARA), additional costs shall be
charged in accordance with the Transactional Billing Rate Schedule
established by NARA.
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(2) Duplication. Duplication fees will be charged to all requesters,
subject to the restrictions of paragraph (d) of this section. A compo-
nent shall honor a requester’s preference for receiving a record in a
particular form or format where it is readily reproducible by the
component in the form or format requested. Where photocopies are
supplied, the component will provide one copy per request at a cost of
ten cents per page. For copies of records produced on tapes, disks, or
other media, components will charge the direct costs of producing the
copy, including operator time. Where paper documents must be
scanned in order to comply with a requester’s preference to receive
the records in an electronic format, the requester shall pay the direct
costs associated with scanning those materials. For other forms of
duplication, components will charge the direct costs.

(3) Review. Review fees will be charged to requesters who make
commercial use requests. Review fees will be assessed in connection
with the initial review of the record, i.e., the review conducted by a
component to determine whether an exemption applies to a particu-
lar record or portion of a record. No charge will be made for review at
the administrative appeal stage of exemptions applied at the initial
review stage. However, when the appellate authority determines that
a particular exemption no longer applies, any costs associated with a
component’s re-review of the records in order to consider the use of
other exemptions may be assessed as review fees. Review fees will be
charged at the same rates as those charged for a search under para-
graph (c)(1)(ii) of this section.

(d) Restrictions on charging fees. (1) No search fees will be charged
for requests by educational institutions, noncommercial scientific in-
stitutions, or representatives of the news media, unless the records
are sought for a commercial use.

(2) If a component fails to comply with the FOIA’s time limits in
which to respond to a request, it may not charge search fees, or, in the
instances of requests from requesters described in paragraph (d)(1) of
this section, may not charge duplication fees, except as described in
(d)(2)(i) through (iii).

(i) If a component has determined that unusual circumstances as
defined by the FOIA apply and the component provided timely writ-
ten notice to the requester in accordance with the FOIA, a failure to
comply with the time limit shall be excused for an additional 10 days.

(ii) If a component has determined that unusual circumstances, as
defined by the FOIA, apply and more than 5,000 pages are necessary
to respond to the request, a component may charge search fees, or, in
the case of requesters described in paragraph (d)(1) of this section,
may charge duplication fees, if the following steps are taken. The
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component must have provided timely written notice of unusual cir-
cumstances to the requester in accordance with the FOIA and the
component must have discussed with the requester via written mail,
email, or telephone (or made not less than three good-faith attempts
to do so) how the requester could effectively limit the scope of the
request in accordance with 5. U.S.C. 552(a)(6)(B)(ii). If this exception
is satisfied, the component may charge all applicable fees incurred in
the processing of the request.

(iii) If a court has determined that exceptional circumstances exist,
as defined by the FOIA, a failure to comply with the time limits shall
be excused for the length of time provided by the court order.

(3) No search or review fees will be charged for a quarter-hour
period unless more than half of that period is required for search or
review.

(4) Except for requesters seeking records for a commercial use,
components will provide without charge:

(i) The first 100 pages of duplication (or the cost equivalent for other
media); and

(ii) The first two hours of search.
(5) When, after first deducting the 100 free pages (or its cost equiva-

lent) and the first two hours of search, a total fee calculated under
paragraph (c) of this section is $14.00 or less for any request, no fee
will be charged.

(e) Notice of anticipated fees in excess of $25.00. (1) When a compo-
nent determines or estimates that the fees to be assessed in accor-
dance with this section will exceed $25.00, the component shall notify
the requester of the actual or estimated amount of the fees, including
a breakdown of the fees for search, review and/or duplication, unless
the requester has indicated a willingness to pay fees as high as those
anticipated. If only a portion of the fee can be estimated readily, the
component shall advise the requester accordingly. If the requester is
a noncommercial use requester, the notice will specify that the re-
quester is entitled to his or her statutory entitlements of 100 pages of
duplication at no charge and, if the requester is charged search fees,
two hours of search time at no charge, and will advise the requester
whether those entitlements have been provided. Two hours of search
time will be provided free of charge to non-commercial requesters
regardless of whether they agree to pay estimated fees.

(2) In cases in which a requester has been notified that the actual
or estimated fees are in excess of $25.00, the request shall not be
considered received and further work will not be completed until the
requester commits in writing to pay the actual or estimated total fee,
or designates some amount of fees he or she is willing to pay, or in the
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case of a noncommercial use requester who has not yet been provided
with his or her statutory entitlements, designates that he or she
seeks only that which can be provided by the statutory entitlements.
The requester must provide the commitment or designation in writ-
ing, and must, when applicable, designate an exact dollar amount the
requester is willing to pay. Components are not required to accept
payments in installments.

(3) If the requester has indicated a willingness to pay some desig-
nated amount of fees, but the component estimates that the total fee
will exceed that amount, the component will toll the processing of the
request while it notifies the requester of the estimated fees in excess
of the amount the requester has indicated a willingness to pay. The
component shall inquire whether the requester wishes to revise the
amount of fees he or she is willing to pay and/or modify the request.
Once the requester responds, the time to respond will resume from
where it was at the date of the notification.

(4) Components will make available their FOIA Public Liaison or
other FOIA professional to assist any requester in reformulating a
request to meet the requester’s needs at a lower cost.

(f) Charges for other services. Although not required to provide
special services, if a component chooses to do so as a matter of
administrative discretion, the direct costs of providing the service will
be charged. Examples of such services include certifying that records
are true copies, providing multiple copies of the same document, or
sending records by means other than first class mail.

(g) Charging interest. Components may charge interest on any
unpaid bill starting on the 31st day following the date of billing the
requester. Interest charges will be assessed at the rate provided in 31
U.S.C. 3717 and will accrue from the billing date until payment is
received by the component. Components will follow the provisions of
the Debt Collection Act of 1982 (Pub. L. 97–365, 96 Stat. 1749), as
amended, and its administrative procedures, including the use of
consumer reporting agencies, collection agencies, and offset.

(h) Aggregating requests. When a component reasonably believes
that a requester or a group of requesters acting in concert is attempt-
ing to divide a single request into a series of requests for the purpose
of avoiding fees, the component may aggregate those requests and
charge accordingly. Components may presume that multiple requests
of this type made within a 30-day period have been made in order to
avoid fees. For requests separated by a longer period, components will
aggregate them only where there is a reasonable basis for determin-
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ing that aggregation is warranted in view of all the circumstances
involved. Multiple requests involving unrelated matters will not be
aggregated.

(i) Advance payments. (1) For requests other than those described in
paragraphs (i)(2) and (3) of this section, a component shall not require
the requester to make an advance payment before work is com-
menced or continued on a request. Payment owed for work already
completed (i.e., payment before copies are sent to a requester) is not
an advance payment.

(2) When a component determines or estimates that a total fee to be
charged under this section will exceed $250.00, it may require that
the requester make an advance payment up to the amount of the
entire anticipated fee before beginning to process the request. A
component may elect to process the request prior to collecting fees
when it receives a satisfactory assurance of full payment from a
requester with a history of prompt payment.

(3) Where a requester has previously failed to pay a properly
charged FOIA fee to any component or agency within 30 calendar
days of the billing date, a component may require that the requester
pay the full amount due, plus any applicable interest on that prior
request and the component may require that the requester make an
advance payment of the full amount of any anticipated fee, before the
component begins to process a new request or continues to process a
pending request or any pending appeal. Where a component has a
reasonable basis to believe that a requester has misrepresented his or
her identity in order to avoid paying outstanding fees, it may require
that the requester provide proof of identity.

(4) In cases in which a component requires advance payment, the
request shall not be considered received and further work will not be
completed until the required payment is received. If the requester
does not pay the advance payment within 30 calendar days after the
date of the component’s fee determination, the request will be closed.

(j) Other statutes specifically providing for fees. The fee schedule of
this section does not apply to fees charged under any statute that
specifically requires an agency to set and collect fees for particular
types of records. In instances where records responsive to a request
are subject to a statutorily-based fee schedule program, the compo-
nent will inform the requester of the contact information for that
source.

(k) Requirements for waiver or reduction of fees. (1) Records respon-
sive to a request shall be furnished without charge or at a reduced
rate below that established under paragraph (c) of this section, where
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a component determines, on a case-by-case basis, based on all avail-
able information, that the requester has demonstrated that:

(i) Disclosure of the requested information is in the public interest
because it is likely to contribute significantly to public understanding
of the operations or activities of the government; and

(ii) Disclosure of the information is not primarily in the commercial
interest of the requester.

(2) In deciding whether disclosure of the requested information is in
the public interest because it is likely to contribute significantly to
public understanding of operations or activities of the government,
components will consider the following factors:

(i) The subject of the request must concern identifiable operations
or activities of the federal government, with a connection that is
direct and clear, not remote or attenuated.

(ii) Disclosure of the requested records must be meaningfully infor-
mative about government operations or activities in order to be
“likely to contribute” to an increased public understanding of those
operations or activities. The disclosure of information that already is
in the public domain, in either the same or a substantially identical
form, would not contribute to such understanding where nothing new
would be added to the public’s understanding.

(iii) The disclosure must contribute to the understanding of a rea-
sonably broad audience of persons interested in the subject, as op-
posed to the individual understanding of the requester. A requester’s
expertise in the subject area as well as his or her ability and intention
to effectively convey information to the public shall be considered. It
shall be presumed that a representative of the news media will satisfy
this consideration.

(iv) The public’s understanding of the subject in question must be
enhanced by the disclosure to a significant extent. However, compo-
nents shall not make value judgments about whether the information
at issue is “important” enough to be made public.

(3) To determine whether disclosure of the requested information is
primarily in the commercial interest of the requester, components
will consider the following factors:

(i) Components shall identify any commercial interest of the re-
quester, as defined in paragraph (b)(1) of this section, that would be
furthered by the requested disclosure. Requesters shall be given an
opportunity to provide explanatory information regarding this con-
sideration.

(ii) A waiver or reduction of fees is justified where the public inter-
est is greater than any identified commercial interest in disclosure.
Components ordinarily shall presume that where a news media re-
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quester has satisfied the public interest standard, the public interest
will be the interest primarily served by disclosure to that requester.
Disclosure to data brokers or others who merely compile and market
government information for direct economic return shall not be pre-
sumed to primarily serve the public interest.

(4) Where only some of the records to be released satisfy the re-
quirements for a waiver of fees, a waiver shall be granted for those
records.

(5) Requests for a waiver or reduction of fees should be made when
the request is first submitted to the component and should address
the criteria referenced above. A requester may submit a fee waiver
request at a later time so long as the underlying record request is
pending or on administrative appeal. When a requester who has
committed to pay fees subsequently asks for a waiver of those fees
and that waiver is denied, the requester will be required to pay any
costs incurred up to the date the fee waiver request was received.

(6) Summary of fees. The following table summarizes the charge-
able fees (excluding direct fees identified in § 5.11) for each requester
category.

Category Search fees Review fees Duplication fees

Commercial-use ...................... Yes............... Yes............... Yes.

Educational or Non-
Commercial Scientific Institu-
tion...........................................

No ............... No ............... Yes (100 pages
free).

News Media............................. No ............... No ............... Yes (100 pages
free).

Other requesters..................... Yes (2 hours
free).............

No ............... Yes (100 pages
free).

§ 5.12 Confidential commercial information; CBP pro-
cedures.

(a) In general. For purposes of this section, “commercial informa-
tion” is defined as trade secret, commercial, or financial information
obtained from a person. Commercial information provided to CBP by
a business submitter and that CBP determines is privileged or con-
fidential commercial or financial information will be treated as privi-
leged or confidential and will not be disclosed pursuant to a Freedom
of Information Act request or otherwise made known in any manner
except as provided in this section.

(b) Notice to business submitters of FOIA requests for disclosure.
Except as provided in paragraph (b)(2) of this section, CBP will
provide business submitters with prompt written notice of receipt of
FOIA requests or appeals that encompass their commercial informa-
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tion. The written notice will describe either the exact nature of the
commercial information requested, or enclose copies of the records or
those portions of the records that contain the commercial informa-
tion. The written notice also will advise the business submitter of its
right to file a disclosure objection statement as provided under para-
graph (c)(1) of this section. CBP will provide notice to business sub-
mitters of FOIA requests for the business submitter’s commercial
information for a period of not more than 10 years after the date the
business submitter provides CBP with the information, unless the
business submitter requests, and provides acceptable justification for,
a specific notice period of greater duration.

(1) When notice is required. CBP will provide business submitters
with notice of receipt of a FOIA request or appeal whenever:

(i) The business submitter has in good faith designated the infor-
mation as commercially- or financially-sensitive information. The
business submitter’s claim of confidentiality should be supported by a
statement by an authorized representative of the business entity
providing specific justification that the information in question is
considered confidential commercial or financial information and that
the information has not been disclosed to the public; or

(ii) CBP has reason to believe that disclosure of the commercial
information could reasonably be expected to cause substantial com-
petitive harm.

(2) When notice is not required. The notice requirements of this
section will not apply if: (i) CBP determines that the commercial
information will not be disclosed;

(ii) The commercial information has been lawfully published or
otherwise made available to the public; or

(iii) Disclosure of the information is required by law (other than 5
U.S.C. 552).

(c) Procedure when notice given.(1) Opportunity for business sub-
mitter to object to disclosure. A business submitter receiving written
notice from CBP of receipt of a FOIA request or appeal encompassing
its commercial information may object to any disclosure of the com-
mercial information by providing CBP with a detailed statement of
reasons within 10 days of the date of the notice (exclusive of Satur-
days, Sundays, and legal public holidays). The statement should
specify all the grounds for withholding any of the commercial infor-
mation under any exemption of the FOIA and, in the case of Exemp-
tion 4, should demonstrate why the information is considered to be a
trade secret or commercial or financial information that is privileged
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or confidential. The disclosure objection information provided by a
person pursuant to this paragraph may be subject to disclosure under
the FOIA.

(2) Notice to FOIA requester. When notice is given to a business
submitter under paragraph (b)(1) of this section, notice will also be
given to the FOIA requester that the business submitter has been
given an opportunity to object to any disclosure of the requested
commercial information.

(d) Notice of intent to disclose. CBP will consider carefully a busi-
ness submitter’s objections and specific grounds for nondisclosure
prior to determining whether to disclose commercial information.
Whenever CBP decides to disclose the requested commercial infor-
mation over the objection of the business submitter, CBP will provide
written notice to the business submitter of CBP’s intent to disclose,
which will include:

(1) A statement of the reasons for which the business submitter’s
disclosure objections were not sustained;

(2) A description of the commercial information to be disclosed; and
(3) A specified disclosure date which will not be less than 10 days

(exclusive of Saturdays, Sundays, and legal public holidays) after the
notice of intent to disclose the requested information has been issued
to the business submitter. Except as otherwise prohibited by law,
CBP will also provide a copy of the notice of intent to disclose to the
FOIA requester at the same time.

(e) Notice of FOIA lawsuit. Whenever a FOIA requester brings suit
seeking to compel the disclosure of commercial information covered
by paragraph (b)(1) of this section, CBP will promptly notify the
business submitter in writing.

§ 5.13 Other rights and services.

Nothing in this subpart shall be construed to entitle any person, as
of right, to any service or to the disclosure of any record to which such
person is not entitled under the FOIA.

Appendix I to Subpart A—FOIA Contact Information

Department of Homeland Security Chief FOIA Officer

Chief Privacy Officer/Chief FOIA Officer, The Privacy Office, U.S.
Department of Homeland Security, 245 Murray Lane SW.,
STOP–0655, Washington, DC. 20528–0655
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Department of Homeland Security Deputy Chief FOIA Officer

Deputy Chief FOIA Officer, The Privacy Office, U.S. Department
of Homeland Security, 245 Murray Lane SW., STOP–0655,
Washington, DC 20528–0655

Senior Director, FOIA Operations

Sr. Director, FOIA Operations, The Privacy Office, U.S. Department
of Homeland Security, 245 Murray Lane SW., STOP–0655, Wash-
ington, DC 20528–0655, Phone: 202–343–1743 or 866–431–0486,
Fax: 202–343–4011, Email: foia@hq.dhs.gov

Director, FOIA Production and Quality Assurance

Public Liaison, FOIA Production and Quality Assurance, The Privacy
Office, U.S. Department of Homeland Security, 245 Murray Lane
SW., STOP–0655, Washington, DC 20528–0655,
Phone: 202–343–1743 or 866–431–0486, Fax: 202–343–4011,
Email: foia@hq.dhs.gov

U.S. Customs & Border Protection (CBP)

FOIA Officer/Public Liaison, 90 K Street NE., 9th Floor,
Washington, DC 20229–1181, Phone: 202–325–0150,
Fax: 202–325–0230

Office of Civil Rights and Civil Liberties (CRCL)

FOIA Officer/Public Liaison, U.S. Department of Homeland Security,
Washington, DC 20528, Phone: 202–357–1218,
Email: CRCL@dhs.gov

Federal Emergency Management Agency (FEMA)

FOIA Officer/Public Liaison, 500 C Street SW., Room 7NE,
Washington, DC 20472, Phone: 202–646–3323,
Email: fema-foia@dhs.gov

Federal Law Enforcement Training Center (FLETC)

FOIA Officer/Public Liaison, Building #681, Suite 187B, Glynco, GA
31524, Phone: 912–267–3103, Fax: 912–267–3113,
Email: fletc-foia@dhs.gov
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National Protection and Programs Directorate (NPPD)

FOIA Officer/Public Liaison, U.S. Department of Homeland Security,
Washington, DC 20528, Phone: 703–235–2211, Fax: 703–235–2052,
Email: NPPD.FOIA@dhs.gov

Office of Biometric Identity Management (OBIM) FOIA Officer,
Department of Homeland Security, Washington, DC 20598–0628,
Phone: 202–298–5454, Fax: 202–298–5445,
E-Mail: OBIM–FOIA@ice.dhs.gov

Office of Intelligence & Analysis (I&A)

FOIA Officer/Public Liaison, U.S. Department of Homeland Security,
Washington, DC 20528, Phone: 202–447–4883, Fax: 202–612–1936,
Email: I&AFOIA@hq.dhs.gov

Office of Inspector General (OIG)

FOIA Public Liaison, DHS–OIG Counsel, STOP 0305, 245 Murray
Lane SW., Washington, DC 20528–0305, Phone: 202–254–4001,
Fax: 202–254–4398, Email: FOIA.OIG@oig.dhs.gov

Office of Operations Coordination and Planning (OPS)

FOIA Officer/Public Liaison, U.S. Department of Homeland Security,
Washington, DC 20528, Phone: 202–447–4156, Fax: 202–282–9811,
Email: FOIAOPS@DHS.GOV

Science & Technology Directorate (S&T)

FOIA Officer/Public Liaison, U.S. Department of Homeland Security,
Washington, DC 20528, Phone: 202–254–6342, Fax: 202–254–6739,
Email: stfoia@hq.dhs.gov

Transportation Security Administration (TSA)

FOIA Officer/Public Liaison, Freedom of Information Act Branch,
601 S. 12th Street, 11th Floor, East Tower, TSA–20, Arlington, VA
20598–6020, Phone: 1–866–FOIA–TSA or 571–227–2300,
Fax: 571–227–1406, Email: foia.tsa@dhs.gov

55 CUSTOMS BULLETIN AND DECISIONS, VOL. 50, NO. 49, DECEMBER 7, 2016



U.S. Citizenship & Immigration Services (USCIS)

FOIA Officer/Public Liaison, National Records Center, FOIA/PA
Office, P.O. Box 648010, Lee’s Summit, Mo. 64064–8010,
Phone: 1–800–375–5283 (USCIS National Customer Service Unit),
Fax: 816–350–5785, Email: uscis.foia@uscis.dhs.gov

United States Coast Guard (USCG)

Commandant (CG–611), 2100 2nd St., SW., Attn: FOIA Officer/Public
Liaison, Washington, DC 20593–0001, FOIA Requester Service
Center Contact: Amanda Ackerson, Phone: 202–475–3522,
Fax: 202–475–3927, Email: efoia@uscg.mil

United States Immigration & Customs Enforcement (ICE)

Freedom of Information Act Office, FOIA Officer/Public Liaison 500
12th Street, SW., Stop 5009, Washington, DC 20536–5009,

FOIA Requester Service Center Contact, Phone: 866–633–1182,
Fax: 202–732–4265, Email: ice-foia@dhs.gov

United States Secret Service (USSS)

Freedom of Information and Privacy Acts Branch, FOIA Officer/
Public Liaison, 245 Murray Drive, Building 410, Washington, DC
20223, Phone: 202–406–6370, Fax: 202–406–5586,
Email: FOIA@usss.dhs.gov

Please direct all requests for information from the Office of the
Secretary, Citizenship and Immigration Services Ombudsman, Do-
mestic Nuclear Detection Office, Office of the Executive Secretary,
Office of Intergovernmental Affairs, Management Directorate, Office
of Policy, Office of the General Counsel, Office of Health Affairs, Office
of Legislative Affairs, Office of Public Affairs and the Privacy Office, to
the DHS Privacy Office at:

The Privacy Office, U.S. Department of Homeland Security, 245 Mur-
ray Lane SW., STOP–0655, Washington, DC 20528–0655, Phone:
202–343–1743 or 866–431–0486, Fax: 202–343–4011, Email:
foia@hq.dhs.gov
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Appendix B to Part 5—[Removed and Reserved]

❚ 3. Remove and reserve appendix B to part 5.

Title 19—Customs Duties

PART 103—AVAILABILITY OF INFORMATION

❚ 4. The authority citation for part 103 is revised to read as follows:

Authority: 5 U.S.C. 301, 552, 552a; 19 U.S.C. 66, 1624; 31 U.S.C.
9701.

Section 103.31 also issued under 19 U.S.C. 1431;
Section 103.31a also issued under 19 U.S.C. 2071 note and 6 U.S.C.

943;
Section 103.33 also issued under 19 U.S.C. 1628;
Section 103.34 also issued under 18 U.S.C. 1905.

§ 103.35 [Removed]

❚ 5. Remove § 103.35.

Title 44—Emergency Management and Assistance

PART 5—PRODUCTION OR DISCLOSURE OF
INFORMATION

❚ 6. The authority citation for part 5 is revised to read as follows:

Authority: Pub. L. 107–296, 116 Stat. 2135; 5 U.S.C. 301.

Subparts A through E—[Removed and Reserved]

❚ 7. Remove and reserve subparts A through E of part 5.

❚ 8. Revise § 5.86 to read as follows:

§ 5.86 Records involved in litigation or other judicial
process.

Subpoenas duces tecum issued pursuant to litigation or any other
adjudicatory proceeding in which the United States is a party shall be
referred to the Chief Counsel.

JEH CHARLES JOHNSON,
Secretary.

[Published in the Federal Register, November 22, 2016 (81 FR 83625)]
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8 CFR Parts 103 and 235

RIN 1651–AB01

THE U.S. ASIA-PACIFIC ECONOMIC COOPERATION
BUSINESS TRAVEL CARD PROGRAM

AGENCY: U.S. Customs and Border Protection; Department of
Homeland Security.

ACTION: Final rule.

SUMMARY: This rule adopts as final, with two changes, interim
amendments to the Department of Homeland Security’s (DHS) regu-
lations published in the Federal Register on May 13, 2014 estab-
lishing the U.S. Asia-Pacific Economic Cooperation (APEC) Business
Travel Card Program. The U.S. APEC Business Travel Card Program
provides qualified U.S. business travelers engaged in business in the
APEC region, or U.S. Government officials actively engaged in APEC
business, the ability to access fast-track immigration lanes at partici-
pating airports in foreign APEC economies.

DATES: This rule is effective December 23, 2016.

FOR FURTHER INFORMATION CONTACT: Mr. Garret
Conover, Office of Field Operations, (202) 325–4062,
Garret.A.Conover@cbp.dhs.gov.

I. Background

A. The Asia-Pacific Economic Cooperation Business Travel
Card Program

The United States is a member of APEC, which is an economic
forum comprised of twenty-one members whose primary goal is to
support sustainable economic growth and prosperity in the Asia-
Pacific region.1 One of APEC’s business facilitation initiatives is the
APEC Business Travel Card (ABTC) Program. The operating proce-
dures for the ABTC Program are set out in the APEC Business Travel
Card Operating Framework (APEC Framework).2 Under the ABTC
Program, APEC members can issue cards to business travelers and

1 APEC members are also referred to as ‘economies’ since the APEC process is primarily
concerned with trade and economic issues with the members engaging each other as
economic entities. The most recently updated list of members is available at the APEC Web
site at www.apec.org/About-Us/About-APEC/Member-Economies.aspx. For simplicity,
CBP will generally refer to them in the preamble of this document as APEC members.
2 Although participating members intend to follow the operating principles and procedures
outlined, the document is not legally binding. The most recent version of the APEC Frame-
work is Version 19, dated July 7, 2015.
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senior government officials who meet certain criteria. The cards pro-
vide simpler, short-term entry procedures within the APEC region.

B. U.S. Participation in ABTC

On November 12, 2011, President Obama signed the Asia-Pacific
Economic Cooperation Business Travel Cards Act of 2011 (APEC Act).
Public Law 112–54, 125 Stat. 550. The APEC Act authorizes the
Secretary of Homeland Security, in coordination with the Secretary of
State, to issue ABTCs through September 30, 2018 to any eligible
person, including business persons and U.S. Government officials
actively engaged in APEC business. On May 13, 2014, U.S. Customs
and Border Protection (CBP) published an interim final rule (IFR) in
the Federal Register (79 FR 27161) amending the DHS regulations
to establish the U.S. ABTC Program and an application fee. See 8
CFR 235.13 and 8 CFR 103.7.

The IFR became effective on June 12, 2014 and on that date CBP
began issuing its own ABTCs (U.S. ABTCs) to qualified U.S. citizens.
As provided in the IFR, the U.S. ABTC Program is a voluntary
program designed to facilitate travel for bona fide U.S. business
persons engaged in business in the APEC region and U.S. govern-
ment officials actively engaged in APEC business within the APEC
region. To participate in the program, an individual must be an
existing member, in good standing, of an eligible CBP trusted traveler
program or be approved for membership in an eligible CBP trusted
traveler program during the U.S. ABTC application process.3 The
application process requires the applicant to self-certify that he or she
is a bona fide business person who is engaged in the trade of goods,
the provision of services or the conduct of investment activities, or is
a U.S. Government official actively engaged in APEC business. The
applicant must also provide a signature, which appears on the face of
the U.S. ABTC. CBP collects the applicant’s signature at a CBP
trusted traveler enrollment center.

Successful applicants receive a U.S. ABTC that enables them to
access fast-track immigration lanes at participating airports in for-
eign APEC member economies. In order to obtain a U.S. ABTC, an
individual must meet the eligibility requirements, apply in advance,
pay the requisite fee and be approved as a card holder. Details about
the program eligibility criteria, the application process, the fee, the
benefits, and other aspects of the program, are set forth in the pre-
amble of the IFR, 8 CFR 235.13, and 8 CFR 103.7.

3 For purposes of the U.S. ABTC Program, eligible CBP trusted traveler programs include
Global Entry, NEXUS, and SENTRI.
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II. Discussion of Comments

A. Overview

Although the interim regulatory amendments were promulgated
without prior public notice and comment procedures pursuant to the
foreign affairs exemption in 5 U.S.C. 553(a)(1), the IFR provided for
the submission of public comments that would be considered before
adopting the interim regulations as a final rule. The prescribed 30-
day public comment period closed on June 12, 2014. During this time,
CBP received submissions from five commenters. All five commenters
were strongly in support of the U.S. ABTC Program and expressed
appreciation for the introduction of the program. Nonetheless, the
commenters presented ideas for how to improve the program, and one
commenter noted that our calculation of a benefit accrued through
the U.S. ABTC was inaccurate. CBP has grouped the issues by topic
and provides responses below.

B. Discussion

1. Overseas Interviews and Signature Collection

Comment: All five of the commenters noted that many of the U.S.
ABTC applicants will be U.S. business people living and working
abroad, who make limited trips to the United States. The commenters
asserted that requiring applicants to be physically present in the
United States to obtain a U.S. ABTC will reduce the number of
applicants and will limit the accessibility of the program. To address
these concerns, four of the commenters recommended that CBP con-
duct enrollment interviews for the CBP trusted traveler programs
overseas, and all five of the commenters asked that CBP provide a
way for U.S. ABTC signatures to be collected abroad. The comment-
ers suggested several different methods for CBP to conduct enroll-
ment interviews and/or collect signatures overseas, either on a regu-
lar basis or intermittently. Their suggestions include having CBP use
U.S. embassies or consulates in the Asia-Pacific region, having CBP
open a regional office in Asia, or having CBP schedule appointments
for interviews and/or signature collections around major U.S. re-
gional business events, such as the annual meeting of the Asia Pacific
Council of American Chambers of Commerce. The commenters re-
marked that conducting enrollment interviews and signature collec-
tions overseas would increase the number of applicants for U.S.
ABTCs and would allow individuals to obtain a U.S. ABTC more
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quickly because individuals will not have to wait until they are
traveling to the United States to do their interview and provide their
signature.

Response: CBP appreciates the commenters’ suggestions for alter-
native arrangements for CBP trusted traveler interviews and ABTC
signature collections, but is unable to implement any of them at this
time. The personal interview and signature collection process is an
integral part of the CBP trusted traveler and U.S. ABTC application
processes and these are done at CBP trusted traveler enrollment
centers located throughout the United States. CBP does not have the
facilities or resources to regularly conduct interviews and collect
signatures outside CBP trusted traveler enrollment centers. Further-
more, in order to maintain the integrity of the CBP trusted traveler
and ABTC programs, only CBP officers are authorized to conduct
interviews, obtain signatures, and approve applications in the Global
On-Line Enrollment System (GOES). These functions cannot be del-
egated to the Department of State or any other entity.

While CBP recognizes that some applicants may find it inconve-
nient to travel to the continental United States for their CBP trusted
traveler program interview and U.S. ABTC signature collection, CBP
would like to highlight that there are trusted traveler enrollment
centers located in Hawaii and Guam. Furthermore, CBP is encour-
aged by the fact that there has been a steady stream of applicants
thus far, indicating that many people have been able to obtain U.S.
ABTCs through the current system. As of December 2015, nearly
21,000 applications have been submitted for the U.S. ABTC Pro-
gram.4

2. Appointment Scheduling for Signature Collection

Comment: Two commenters asked CBP to definitively state that an
applicant does not need to schedule an appointment for signature
collection if the applicant is already a member of a CBP trusted
traveler program. Both commenters noted that the FAQs explicitly
state that no appointment is necessary while some of the preamble
language in the IFR suggests otherwise.

Response: Applicants for the U.S. ABTC Program who are already
members of a CBP trusted traveler program do not need to schedule
an appointment for signature collection. Applicants should be aware,
however, that if they arrive at an enrollment center without an
appointment, they may have to wait a considerable length of time
before a CBP officer is able to process their signature. By scheduling
an appointment, applicants can prevent long wait-times and allow for

4 Source: Email correspondence with CBP’s Office of Field Operations on February 10, 2016.
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better time management by CBP officers at enrollment centers. As
such, although appointments are not necessary, they are encouraged.

3. Benefits of the U.S. ABTC Program

Comment: One commenter indicated that the average amount of
time a U.S. ABTC holder saves on account of the expedited entry
procedures associated with the U.S. ABTC Program is greater than
anticipated in the IFR. The commenter noted that the actual benefit
to a U.S. ABTC holder is greater than the average calculated time
savings of 43 minutes per trip because travelers can save a significant
amount of time by arriving at the airport later and by catching flights
that they would have otherwise missed if not for the U.S. ABTC
Program’s fast-track immigration clearance.

Response: CBP believes the weighted average time savings of ap-
proximately 43 minutes is an appropriate estimate of the time sav-
ings a U.S. ABTC holder will receive when clearing foreign immigra-
tion services using the fast-track immigration lanes. To the extent
that this estimate understates the time saved by U.S. ABTC holders,
the benefits of the rule will be higher. Similarly, to the extent that
U.S. ABTC holders are able to catch flights they would have other-
wise missed due to lengthy immigration waits, the benefits of this
rule will be higher.

4. Self-Certification

Comment: One commenter asked that CBP ease the “manner for
determining business travel eligibility” by allowing applicants to self-
certify their status as a business traveler.

Response: The U.S. ABTC Program already allows for such self-
certification. When applying for the U.S. ABTC, an applicant must
complete and submit an application electronically through the GOES
Web site. During the application process, the applicant is prompted to
self-certify that he or she is a bona fide business person who is
engaged in the trade of goods, the provision of services or the conduct
of investment activities, or is a U.S. Government official actively
engaged in APEC business, and that he or she is not a professional
athlete, news correspondent, entertainer, musician, artist, or person
engaged in a similar occupation. See 8 CFR 235.13(c)(2).

III. Conclusion—Regulatory Amendments

After careful consideration of the comments received, CBP is adopt-
ing the interim regulations published May 13, 2014 as a final rule
with the following two changes. First, CBP is changing the validity
period of U.S. ABTCs from three years to five years based on revisions
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in the APEC Framework. Second, CBP is removing all references in
the U.S. ABTC regulation to suspension from the program because
CBP does not use suspension as a remedial action. Further details
about these changes are discussed below. DHS believes that this rule
is excluded from APA rulemaking requirements as a foreign affairs
function of the United States pursuant to 5 U.S.C. 553(a)(1) because
it advances the President’s foreign policy goal of facilitating business
travel within the APEC region and allows the United States to fulfill
its intent under the multilateral APEC Framework. Accordingly,
these changes are exempt from notice and comment rulemaking gen-
erally required under 5 U.S.C. 553.

A. Change in Validity Period

The IFR provided that the U.S. ABTC is valid for three years or
until the expiration date of the card holder’s passport if that is earlier,
provided participation is not terminated by CBP prior to the end of
this period. See 8 CFR 235.13(c)(6). However, the IFR noted that any
subsequent revisions to the APEC Framework that directly affect the
U.S. ABTC may require regulatory changes.5

The most recent version of the APEC Framework (Version 19)
extended the validity period of ABTCs to “a maximum period of five
years”. (APEC Framework 3.8.1). The Business Mobility Group
(BMG), an APEC working group comprised of representatives from
all member economies, is responsible for updating the APEC Frame-
work. The BMG has indicated that the ABTC Program is on a trajec-
tory towards requiring a five-year validity period for all ABTCs.
Given the time constraints of some participating members’ domestic
procedures, however, the BMG acknowledges that it may take a
significant amount of time for some members to be able to comply
with this expectation. Accordingly, provision 3.8.1 of the APEC
Framework allows for some variability in validity periods while mem-
ber economies work towards reaching the goal of extending the va-
lidity period of new ABTCs to five years.

In keeping with the United States’ intent to follow APEC’s operat-
ing principles and procedures, CBP is changing the validity period for
U.S. ABTCs to five years. Accordingly, CBP is revising 8 CFR
235.13(c)(6) by replacing “3 years” with “five years”. Individuals who
submit a U.S. ABTC application or renewal request on or after De-
cember 23, 2016 will be eligible to receive a U.S. ABTC with a

5 Footnote 11 of the IFR states, “The current version of the APEC Framework is Version 17,
agreed to on January 30, 2013. Any subsequent revisions to the APEC Framework that
directly affect the U.S. ABTC may require a regulatory change”.
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five-year validity period.6 This change in validity period does not
apply to current U.S. ABTC holders, whose cards will remain valid
only until the date printed on their card, subject to earlier revocation
by CBP.

CBP notes that this change in validity period will be beneficial to
many new U.S. ABTC holders, as they will be able to avail themselves
of the program for two additional years. The extension in validity
period will also be beneficial to many U.S. ABTC holders in the event
that Congress extends the APEC Act.7 Should the U.S. ABTC Pro-
gram be extended, individuals who apply concurrently for the U.S.
ABTC and a CBP trusted traveler program will be able to take
advantage of a more streamlined renewal process. Currently, Global
Entry, NEXUS, and SENTRI memberships are all valid for a period of
five years, whereas the U.S. ABTC Program membership is only valid
for three years. Accordingly, individuals who apply for both programs
concurrently must renew their U.S. ABTCs after three years, then
renew their CBP trusted traveler program membership two years
later. By extending the validity period of the U.S. ABTC to five years,
these individuals will be able to initiate the renewal process for both
programs at the same time.

B. Removal of References to Suspension From the Program

Although 8 CFR 235.13(f) addresses situations in which an appli-
cant may be suspended or removed from the program, CBP no longer
uses suspension as a remedial action. In the event that CBP action is
necessary under 8 CFR 235.13, CBP removes the U.S. ABTC holder
from the program. Accordingly, CBP is removing all references to
“suspension” and “suspended” from § 235.13(f) and from § 235.13 (c),
(g), and (h), which also refer to “suspension” and “suspended”. This
change is also in line with the APEC Framework, which provides for
cancellation but not suspension of ABTCs.

IV. Statutory and Regulatory Requirements

A. Executive Order 13563 and Executive Order 12866

Executive Orders 13563 and 12866 direct agencies to assess the
costs and benefits of available regulatory alternatives and, if regula-

6 If the card holder’s passport will expire before the end of the validity period, CBP will issue
the U.S. ABTC with a shorter validity period that matches the passport expiration date. See
8 CFR 235.13(c)(6).
7 The APEC Act authorizes the Secretary to issue U.S. ABTCs only through September 30,
2018. Unless the law is amended to extend that date, CBP will not issue any new U.S.
ABTCs or renew any U.S. ABTCs after September 30, 2018. U.S. ABTC holders will retain
their membership in the U.S. ABTC Program for the full validity period (even if the validity
period extends past September 30, 2018) unless membership is revoked earlier.
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tion is necessary, to select regulatory approaches that maximize net
benefits (including potential economic, environmental, public health
and safety effects, distributive impacts, and equity). Executive Order
13563 emphasizes the importance of quantifying both costs and ben-
efits, of reducing costs, of harmonizing rules, and of promoting flex-
ibility. This rule is not a “significant regulatory action,” under section
3(f) of Executive Order 12866. Accordingly, the Office of Management
and Budget has not reviewed this rule. CBP has prepared the follow-
ing analysis to help inform stakeholders of the potential impacts of
this final rule.

1. Synopsis

This rule adopts as final the interim final rule establishing the U.S.
ABTC Program with the following changes: It expands the validity
period for new U.S. ABTCs and it removes all references to suspen-
sion from the program.8 CBP largely adopts the economic analysis for
the U.S. ABTC Program’s IFR for this final rule. However, this final
rule analysis incorporates recent changes to the IFR’s U.S. ABTC
validity period, applicant projections, application and renewal bur-
dens, and program impacts.

Pursuant to the authorizing statute, the Secretary of Homeland
Security is authorized to set a U.S. ABTC Program fee. CBP has
determined that a $70 fee is necessary to recover its costs of admin-
istering the U.S. ABTC Program.9 As shown in Table 1, initial U.S.
ABTC applicants incur the $70 U.S. ABTC fee and an opportunity
cost associated with obtaining a U.S. ABTC. Because participation in
a CBP trusted traveler program is a prerequisite for obtaining a U.S.
ABTC, individuals who are not already members of such a program
need to concurrently apply for a U.S. ABTC and a CBP trusted
traveler program, and pay the programs’ applicable fees. CBP as-
sumes that individuals not already in a CBP trusted traveler pro-
gram will choose to join Global Entry because it, like the U.S. ABTC
Program, provides expedited clearance in the air environment. The
application fee for Global Entry is currently $100.10 CBP estimates
the opportunity cost to initially obtain a U.S. ABTC for those who are
already members of a CBP trusted traveler program to be $73.69.
CBP estimates the opportunity cost to initially obtain a U.S. ABTC for
individuals who are not members of a CBP trusted traveler program

8 79 FR 27167, May 13, 2014.
9 CBP performed a fee study to determine the yearly costs of the program and the cost to
establish the program for all relevant parties. This fee study, entitled “Asia-Pacific Eco-
nomic Cooperation Business Travel Card Fee Study,” is posted on the docket as supplemen-
tal materials on www.regulations.gov.
10 8 CFR 103.7.

65 CUSTOMS BULLETIN AND DECISIONS, VOL. 50, NO. 49, DECEMBER 7, 2016



to be $105.27. Accounting for application fees and opportunity costs,
the total cost of initially obtaining a U.S. ABTC ranges from almost
$144 for U.S. ABTC applicants who are already in a CBP trusted
traveler program to $275 for U.S. ABTC applicants who are not
already in a CBP trusted traveler program, as shown in Table 1. Table
1 also shows that the costs to renew U.S. ABTCs are much lower than
these initial application costs. CBP will provide additional details
about these estimates later in the analysis.

The U.S. ABTC Program is a voluntary program that enables card
holders to access fast-track immigration lanes at participating air-
ports in the 20 other APEC member economies.11 CBP estimates that
U.S. ABTC holders will experience a time savings of approximately 43
minutes when clearing foreign immigration services using the fast-
track immigration lanes.12 As the U.S. ABTC Program is voluntary,
the perceived benefits of reduced wait time have to equal or exceed
the cost of the program over five years (the new validity period of the
U.S. ABTC) for new potential enrollees to determine whether the
program is worthwhile. As discussed later in further detail, CBP
estimates that a U.S. ABTC applicant who is already enrolled in a
CBP trusted traveler program will need to take a minimum of four
trips across the U.S. ABTC’s five-year validity period for the benefits
of the U.S. ABTC Program to exceed the costs associated with joining
the program. Additionally, CBP estimates that a U.S. ABTC applicant
who is not already a CBP trusted traveler member will need to take
a minimum of six trips between the United States and an APEC
economy over the five-year validity period for the benefits of the U.S.
ABTC Program to exceed the costs associated with joining the pro-
gram. Current U.S. ABTC holders will need to take even fewer trips
per year for the benefits of renewing their program memberships to
outweigh the costs.

TABLE 1—TOTAL COST BY APPLICANT TYPE

Applicant type Cost category Initial costs Renewal costs

U.S. ABTC Applicants

Already in a CBP Trusted

Traveler Program.

U.S. ABTC Fee .....................
Global Entry Fee * ...............
U.S. ABTC Opportunity
Cost † .....................................

$70 .........................
n/a ..........................
$73.69 (1.17 hrs)

$70

n/a

$10.53 (0.17 hrs)

11 Asia-Pacific Economic Cooperation, “Member Economies.” Available at http://
www.apec.org/About-Us/About-APEC/Member-Economies.aspx. Accessed July 8, 2015.
12 Based on data from Asia-Pacific Economic Cooperation. “Reducing Business Travel Costs:
The Success of APEC’s Business Mobility Initiatives.” November 2011. Available at http://
publications.apec.org/publication-detail.php?pub_id=1214. Accessed May 23, 2012.
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Applicant type Cost category Initial costs Renewal costs

Total (rounded to nearest

$1)......U.S. ABTC Applicants
Not Already in a CBP
Trusted Traveler Program.

................................................
U.S. ABTC Fee .....................
Global Entry Fee * ...............
U.S. ABTC Opportunity
Cost †

$144 .......................
$70 .........................
$100 .......................
$105.27 (1.67 hrs)

$81

$70

$100

$10.53 (0.17 hrs)

Total (rounded to nearest

$1) ...........................................

$275 ....................... $181

* CBP anticipates that those U.S. ABTC applicants who must choose a CBP trusted traveler program

when applying for the U.S. ABTC will choose to join Global Entry because, like the U.S. ABTC Program,

Global Entry provides expedited clearance in the air environment.

† This value is based on the U.S. Department of Transportation’s (DOT) guidance regarding the valua-

tion of travel time for business travelers in 2013 U.S. dollars, adjusted to 2017 U.S. dollars using the

DOT’s recommended annual growth rate of one percent. Source: U.S. Department of Transportation, Of-

fice of Transportation Policy. The Value of Travel Time Savings: Departmental Guidance for Conducting

Economic Evaluations Revision 2 (2015 Update).“Table 4 (Revision 2-corrected): Recommended Hourly

Values of Travel Time Savings.” 2015. Available at http://www.transportation.gov/sites/dot.gov/files/

docs/Revised%20Departmental%20Guidance%20on%20Valuation%20of%20Travel%20Time%20in%

20Economic%20Analysis.pdf. Accessed February 16, 2016.

Note: There are two categories of U.S. ABTC applicants: Those who are already in a CBP trusted trav-
eler program and those who are not. CBP does not consider the cost of joining a CBP trusted traveler
program for those applicants who are already members of a CBP trusted traveler program. These appli-
cants have already, independent of any decision to join the U.S. ABTC Program, determined that the ben-
efits of a CBP trusted traveler program outweigh the costs associated with the program they have chosen
to join.

2. Background

The U.S. ABTC Program is a voluntary program that allows U.S.
citizens with U.S. ABTCs to access fast-track immigration lanes at
participating airports in the 20 other APEC member economies. In
order to be eligible for a U.S. ABTC, a U.S. citizen is required to be a
bona fide business person engaged in business in the APEC region or
a U.S. Government official actively engaged in APEC business. Addi-
tionally, the U.S. ABTC applicant must be a member in good standing
of a CBP trusted traveler program or approved for membership in a
CBP trusted traveler program during the U.S. ABTC application
process. U.S. ABTC applicants who are not already CBP trusted
traveler program members must also apply for membership to a CBP
trusted traveler program with their U.S. ABTC application.13 Since
the publication of the U.S. ABTC IFR, APEC members (including the
United States) endorsed increasing the validity period of the ABTC to
“a maximum period of five years.” However, APEC’s BMG has indi-
cated that the ABTC Program is on a trajectory towards requiring a
five-year validity period for all ABTCs. In keeping with the United
States’ intent to follow APEC’s operating principles and procedures,
CBP is changing the validity period for U.S. ABTCs from three years
to five years (or until the expiration date of the card holder’s passport

13 As stated in the U.S. ABTC IFR, CBP assumes that a U.S. ABTC applicant who is not
already a member of a CBP trusted traveler program will concurrently apply for a CBP
trusted traveler program and a U.S. ABTC.
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if that is earlier) through this rule. With this expansion, the U.S.
ABTC’s validity period will now match that of CBP’s trusted traveler
programs.

Individuals who submit a U.S. ABTC application or renewal re-
quest on or after this final rule’s effective date may be eligible to
receive a U.S. ABTC with a five-year validity period. If the card
holder’s passport will expire before the end of the five-year validity
period, CBP will issue the U.S. ABTC with a shorter validity period
that matches the passport expiration date. If the card holder’s CBP
trusted traveler program membership expires during their U.S.
ABTC’s validity period, CBP may revoke the U.S. ABTC since mem-
bership in a CBP trusted traveler program is necessary for the entire
duration of the U.S. ABTC. This change in validity period does not
apply to current U.S. ABTC holders, whose cards will remain valid
only until the date printed on their card, subject to earlier revocation
by CBP. Similar to CBP trusted traveler programs, a U.S. ABTC
holder will be required to renew his or her membership prior to
expiration to continue enjoying the benefits of the program.

3. U.S. ABTC Applicant Categories

There are two categories of initial U.S. ABTC applicants (i.e., indi-
viduals who are not renewing their U.S. ABTC membership) that
CBP discusses separately in this analysis: Those who are already part
of a CBP trusted traveler program and those who are not. This
distinction is necessary because those applicants who are not already
part of a CBP trusted traveler program will bear an additional op-
portunity cost and fee associated with applying for a CBP trusted
traveler program to be eligible for a U.S. ABTC.

a. U.S. ABTC Applicants Who Are Already Members of a CBP
Trusted Traveler Program

If an initial U.S. ABTC applicant is already a member of a CBP
trusted traveler program, the applicant will have to apply for a U.S.
ABTC by self-certifying, via the GOES Web site, that: He or she is an
existing member in good standing in a CBP trusted traveler program;
he or she is either a bona fide U.S. business person engaged in
business in the APEC region or a U.S. Government official actively
engaged in APEC business; and he or she is not a professional athlete,
news correspondent, entertainer, musician, artist, or person engaged
in a similar occupation. In addition to the self-certification, the U.S.
ABTC applicant will also be required to pay the U.S. ABTC fee via the
GOES Web site and visit a CBP trusted traveler enrollment center in
order for his or her signature to be digitally captured for the U.S.
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ABTC. CBP estimates that U.S. ABTC applicants will experience an
opportunity cost of 10 minutes to complete the U.S. ABTC self-
certification, pay the U.S. ABTC fee, and have their signature digi-
tally captured at an enrollment center.14 These applicants will also
experience a one-hour opportunity cost to travel to and from an
enrollment center and wait to have their signature digitally captured.
For the purposes of this rule, CBP does not consider the costs or
benefits of joining a CBP trusted traveler program as impacts of this
rule for those U.S. ABTC Program applicants who are already mem-
bers of a CBP trusted traveler program. These applicants have pre-
viously, independent of any decision to join the U.S. ABTC Program,
determined that the benefits of a CBP trusted traveler program
outweigh the costs associated with the program they have chosen to
join. They have not chosen to join the U.S. ABTC Program as a direct
result of this rule.

b. U.S. ABTC Applicants Who Are Not Already Members of a
CBP Trusted Traveler Program

An initial U.S. ABTC applicant who is not already a member of a
CBP trusted traveler program will be required to apply for a U.S.
ABTC and a CBP trusted traveler program, and self-certify that: He
or she has submitted an application to a CBP trusted traveler pro-
gram; he or she is either a bona fide U.S. business person engaged in
business in the APEC region or a U.S. Government official actively
engaged in APEC business; and he or she is not a professional athlete,
news correspondent, entertainer, musician, artist, or person engaged
in a similar occupation. Because these applicants would not have
joined a CBP trusted traveler program if not for the U.S. ABTC
Program, CBP includes the costs and benefits for these applicants to
join these programs in this analysis.

CBP anticipates that those initial U.S. ABTC applicants who must
choose a CBP trusted traveler program when applying for the U.S.
ABTC Program will choose to join Global Entry because, like the U.S.
ABTC Program, Global Entry provides expedited clearance in the air
environment. As described in the Global Entry final rule, CBP esti-
mates that a Global Entry applicant will experience an opportunity
cost of 40 minutes to complete the Global Entry application in
GOES.15 When concurrently applying for a U.S. ABTC and Global
Entry, CBP anticipates that the U.S. ABTC applicant will be able to
complete the Global Entry application, complete the U.S. ABTC self-
certification, schedule their required Global Entry enrollment inter-

14 80 FR 1650, January 13, 2015.
15 77 FR 5681, February 6, 2012.
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view, pay the program application fees, and have their signature
digitally captured for the U.S. ABTC Program in the 40 minutes
estimated for the Global Entry application.16 Based on the Global
Entry final rule, CBP estimates that Global Entry applicants also
applying for a U.S. ABTC will experience an opportunity cost of one
hour to travel to and from a CBP trusted traveler enrollment center
and undergo the required Global Entry interview.17

4. Number of U.S. ABTC Applicants

In the U.S. ABTC IFR, CBP projected that 12,750 U.S. citizens
would enroll in the U.S. ABTC Program within the first three years of
the program’s start date based on National Center for Asia-Pacific
Economic Cooperation18 estimates.19 Between the U.S. ABTC IFR’s
effective date in FY 2014 and December 2015, CBP has received
nearly 21,000 initial U.S. ABTC Program applications, exceeding the
IFR’s projections.20 Based on worldwide ABTC growth, CBP expects
to receive new, initial U.S. ABTC applications past the first three
years of the U.S. ABTC’s implementation, which contrasts to the U.S.
ABTC IFR’s assumption that initial applicants would occur in only a
three-year period.21 To project U.S. ABTC application volumes follow-
ing this final rule’s implementation, CBP first uses the latest data
available to determine a base value for future applications. During
the first three months of FY 2016 (October 2015 to December 2015),
CBP received 1,163 U.S. ABTC applications that corresponded to
current CBP trusted traveler program members and 2,423 that did

16 As described above, the self-certification only entails certifying in GOES that the U.S.
ABTC applicant is an existing member in good standing in a CBP trusted traveler program
or that he or she has submitted an application to a CBP trusted traveler program; that he
or she is either a bona fide U.S. business person engaged in business in the APEC region or
a U.S. Government official actively engaged in APEC business; and that he or she is not a
professional athlete, news correspondent, entertainer, musician, artist, or person engaged
in a similar occupation.
17 77 FR 5681, February 6, 2012.
18 The National Center for Asia-Pacific Economic Cooperation is a U.S. business association
focused on facilitating the private sector input into the APEC process.
19 See http://csis.org/publication/why-us-approval-apec-business-travel-card-matters.
20 The total U.S. ABTC applications figure represents applications received between the
U.S. ABTC Program’s interim effective date of June 12, 2014 through December 2015.
Source: Email correspondence with CBP’s Office of Field Operations on August 12, 2015 and
February 10, 2016.
21 According to APEC, the ABTC “has experienced significant growth in recent years. The
number of active card users in the year to 30 June 2015 increased by more than 15 per cent,
to over 190,000, compared to around 164,000 in mid-2014.” Source: Asia-Pacific Economic
Cooperation. “APEC Business Travel Card to be Extended to Five Years from 1 September.”
2015. Available at http://www.apecsec.org.sg/Press/News-Releases/2015/0728_
ABTC.aspx. Accessed March 3, 2016.
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not.22 CBP then extrapolates this partial-year data to the full 2016
fiscal year by multiplying the three-month totals of historical FY 2016
application data according to the applicant type (1,163 for applicants
already in a CBP trusted traveler program and 2,423 for applicants
not already in a CBP trusted traveler program) and multiplying each
of the totals by 4 to account for 12 months, or a full year, of application
volumes. Through this estimation method, CBP finds that 4,652 of
the projected new, initial U.S. ABTC Program applications in FY
2016, the base year, will correspond to individuals who are already
CBP trusted traveler program members, while 9,692 new, initial U.S.
ABTC applications will correspond to individuals who are not already
CBP trusted traveler program members (see Table 2).23 CBP chose to
use extrapolated FY 2016 data rather than the FY 2015 statistics as
a base for future U.S. ABTC demand because the partial-year FY
2016 data indicated an increase in the second year of total U.S. ABTC
applications, which is consistent with CBP expectations of program
growth in this time period.

Given the newness of the U.S. ABTC Program and its subsequently
limited historical data available to establish a specific longer term
growth rate in U.S. ABTC applications, CBP assumes that the total
number of U.S. ABTC applications projected for FY 2016 will remain
the same for FY 2017 and FY 2018. Accordingly, CBP estimates that
4,652 new, initial U.S. ABTC Program applications each year from
individuals who are already CBP trusted traveler program members
and 9,692 new, initial U.S. ABTC applications from individuals who
are not already CBP trusted traveler program members (see Table 2).
In accordance with the U.S. ABTC’s authorizing law, CBP does not
plan to issue any new U.S. ABTCs or renew any U.S. ABTCs after
September 30, 2018, the end of FY 2018. Unless the law is amended
to extend the duration of U.S. ABTC issuance, all U.S. ABTCs will
expire within a five-year validity period lasting up to September 29,
2023. Therefore, CBP does not forecast any new applications beyond
FY 2018 and assumes that no new U.S. ABTCs will be issued there-
after for the purposes of this analysis. Table 2 presents the historical
and projected initial applications for the U.S. ABTC Program. As
Table 2 shows, CBP estimates that almost 61,000 U.S. citizens will
initially apply for the U.S. ABTC Program during the period of analy-
sis spanning from FY 2014 through FY 2018, with 21,000 applicants

22 Source: Email correspondence with CBP’s Office of Field Operations on February 10,
2016.
23 1,163 U.S. ABTC applications corresponding to individuals who are already in a trusted
traveler program received during first three months of fiscal year 2016 × 4 = 4,652. 2,423
U.S. ABTC applications corresponding to individuals who are not already in a trusted
traveler program received during first three months of fiscal year 2016 × 4 = 9,692.
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already possessing a CBP trusted traveler program membership and
40,000 applicants not already CBP trusted traveler program mem-
bers. CBP assumes that each application signifies a single, unique
applicant.

TABLE 2—HISTORICAL AND PROJECTED NUMBERS OF U.S.
ABTC APPLICANTS ALREADY AND NOT ALREADY IN A CBP

TRUSTED TRAVELER PROGRAM24

Fiscal year

Number of
initial U.S.

ABTC
applicants

already in a
CBP trusted

traveler
program

Number of
initial U.S.

ABTC
applicants Not

already in a
CBP trusted

traveler
program

Total initial
U.S. ABTC

applications

2014 *.................................... 2,126 2,477 4,603

2015....................................... 4,976 8,138 13,114

2016 ** .................................. 4,652 9,692 14,344

2017 *** ................................ 4,652 9,692 14,344

2018 *** ................................ 4,652 9,692 14,344

Total................................... 21,058 39,691 60,749

* Partial year of historical data spanning from the U.S. ABTC Program’s effective date
of June 12, 2014 to the end of FY 2014.

** Estimate based on historical data spanning from start of October 2015 to December
2015 and data extrapolated for the remaining months of FY 2016.

*** Projection.

Although CBP received nearly 21,000 initial U.S. ABTC applica-
tions between June 2014 and December 2015, the agency only pro-
cessed around 18,000 applications during that time period. Of those
applications processed, CBP approved 88 percent on average.25 Dur-
ing FY 2016, and before the implementation of this final rule and its
establishment of a new U.S. ABTC validity period in FY 2017, CBP
assumes that the agency will process the backlog of U.S. ABTC
Program applications as well as new applications submitted in FY
2016. This would result in the processing of 17,370 initial U.S. ABTC
applications in FY 2016. CBP also assumes that the agency will
approve 88 percent of these applications, which would bring the total
U.S. ABTC Program membership up to 28,303 by the end of FY 2016
(see Table 3). For initial U.S. ABTC applications received from FY
2017 to FY 2018, CBP assumes that it would maintain a processing

24 Although the accompanying U.S. ABTC fee study includes CBP’s costs related to the
processing and printing of 5,000 Canadian ABTCs, CBP 22 excludes these costs from this
analysis because Canadian ABTC enrollees are not members of the U.S. ABTC Program and
CBP is reimbursed for the costs associated with processing their applications.
25 From June 2014 through December 2015, CBP approved 15,854 U.S. ABTC applications
and denied 2,166 U.S. ABTC applications, for an approval rate of 88 percent. Source: Email
correspondence with CBP’s Office of Field Operations on August 12, 2015 and February 10,
2016.

72 CUSTOMS BULLETIN AND DECISIONS, VOL. 50, NO. 49, DECEMBER 7, 2016



rate equal to its projected application rate, with 14,344 U.S. ABTC
applications received and processed each year. Among the projected
applications processed between FY 2017 and FY 2018, CBP believes
that 88 percent will receive approvals based on the historical U.S.
ABTC application approval rate. Thus, about 25,000 new individuals
will become members of the U.S. ABTC Program from FY 2017 to FY
2018, as Table 3 illustrates. CBP assumes that these 25,000 individu-
als will generally receive U.S. ABTCs with five-year validity rates and
maintain their program membership for the full validity period.

TABLE 3—PROJECTED NUMBER OF INITIAL U.S. ABTC
MEMBERSHIP APPROVALS AND DENIALS

Fiscal year

Number of
initial U.S.

ABTC
applications

approved (i.e.,
new U.S.

ABTC
program

members)

Number of
initial U.S.

ABTC
applications

denied

Total initial
U.S. ABTC

applications
processed

2014 * ............................................ 2,619 273 2,892

2015 ............................................... 10,398 1,401 11,799

2016 ** .......................................... 15,286 2,084 17,370

2017 ***......................................... 12,623 1,721 14,344

2018 ***......................................... 12,623 1,721 14,344

Total ........................................... 53,549 7,200 60,749

* Partial year of historical data spanning from the U.S. ABTC Program’s effective date
of June 12, 2014 to the end of FY 2014.

** Estimate based on historical data spanning from start of October 2015 to December
2015 and data extrapolated for the remaining months of FY 2016.

*** Projection.
Note: Estimates may not sum to total due to rounding.

Without complete data on the number of approved U.S. ABTC
applications that corresponded to existing CBP trusted traveler pro-
gram members, CBP assumes that all of the U.S. ABTC applications
submitted between FY 2014 and FY 2018 from individuals already in
a CBP trusted traveler program will correspond to an approved ap-
plication in those respective application years. CBP assumes this
because these applicants have already been approved for a trusted
traveler program (see Table 2). The remaining U.S. ABTC applica-
tions approved during the period of analysis will correspond to indi-
viduals who concurrently applied, or will concurrently apply, for the
U.S. ABTC program and a CBP trusted traveler program. Table 4
summarizes the number of new, initial U.S. ABTC applications ap-
proved according to applicants’ CBP trusted traveler membership
statuses. As illustrated, CBP estimates that 21,000 initial U.S. ABTC
members are expected to already be CBP trusted traveler program
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members prior to applying for a U.S. ABTC between FY 2014 and FY
2018, while 32,000 are not expected to be current members of a CBP
trusted traveler program during that period (see Table 4).

TABLE 4—PROJECTED NUMBER OF U.S. ABTC
APPLICATIONS APPROVED FOR MEMBERS ALREADY

AND NOT ALREADY IN A CBP TRUSTED TRAVELER
PROGRAM

Fiscal year

Number of
initial U.S.

ABTC
applications
approved for

members
already in a
CBP trusted

traveler
program

Number of
initial U.S.

ABTC
applications
approved for
members Not

already in a
CBP trusted

traveler
program

Total initial
U.S. ABTC

applications
approved (i.e.,

U.S. ABTC
program

members)
(from Table 3)

2014 * ............................................ 2,126 493 2,619

2015 ............................................... 4,976 5,422 10,398

2016 ** .......................................... 4,652 10,634 15,286

2017 ***......................................... 4,652 7,971 12,623

2018 ***......................................... 4,652 7,971 12,623

Total ........................................... 21,058 32,491 53,549

* Partial year of historical data spanning from the U.S. ABTC Program’s effective date of
June 12, 2014 to the end of FY 2014.

** Estimate based on historical data spanning from start of October 2015 to December
2015 and data extrapolated for the remaining months of FY 2016.

*** Projection.
Note: Estimates may not sum to total due to rounding.

As previously mentioned, the statute authorizing U.S. ABTC issu-
ance currently expires at the end of FY 2018. Consistent with the U.S.
ABTC IFR, CBP estimates that the 2,619 members approved for the
U.S. ABTC Program in FY 2014 will renew their memberships in FY
2017 upon the expiration of their three-year validity periods (see
Table 4). Likewise, CBP estimates that the 10,398 members approved
for the U.S. ABTC Program in FY 2015 will renew their memberships
in FY 2018 upon the expiration of their three-year validity periods
(see Table 4). For continued program use after FY 2018, CBP esti-
mates that the 15,286 U.S. ABTC applicants approved in FY 2016 will
renew their U.S. ABTC Program memberships in FY 2018 before
their initial U.S. ABTC validity periods end (see Table 4). As stated in
the U.S. ABTC IFR, it is possible that individuals initially approved
for the U.S. ABTC Program will change to a job function that does not
require conducting APEC business, making them ineligible for a U.S.
ABTC. In these cases, CBP assumes that the individual’s replace-
ment in that position will enroll in the U.S. ABTC Program, in lieu of
the original enrollee, in order to benefit from the expedited immigra-
tion process while visiting APEC member economies. Due to the short
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timeframe between this final rule’s implementation and the expira-
tion of the U.S. ABTC Program, CBP does not believe that individuals
who enroll in the U.S. ABTC Program between FY 2017 and FY 2018
will renew their memberships during the period of analysis. This is
because CBP thinks it is unlikely that these individuals will incur
U.S. ABTC application fees and time costs to get less than two years
of additional U.S. ABTC use.

Table 5 shows the projected number of U.S. ABTC members who
will renew their U.S. ABTC Program memberships during the period
of analysis according to their current CBP trusted traveler program
membership status. As illustrated, all 28,303 U.S. ABTC applicants
approved for memberships prior to FY 2017 will renew their U.S.
ABTC memberships by FY 2018’s end. In accordance with this rule’s
extended U.S. ABTC validity period, these members will generally
receive U.S. ABTCs that will expire within a five-year validity period
lasting up to September 29, 2023. For simplicity of the analysis, CBP
counts both the original U.S. ABTC holder who renews and any
replacement applicants, if applicable, as a renewal in Table 5. Note
that renewals are not forecasted beyond FY 2018 because the statute
authorizing the U.S. ABTC expires at the end of that year.

TABLE 5—PROJECTED NUMBER OF U.S. ABTC
PROGRAM MEMBERSHIP RENEWALS FOR MEMBERS

ALREADY AND NOT ALREADY IN A CBP TRUSTED
TRAVELER PROGRAM

Fiscal year

Number of
U.S. ABTC

renewals from
members

previously in
a CBP trusted

traveler
program

Number of
U.S. ABTC

renewals from
members Not

previously in
a CBP trusted

traveler
program

Total U.S.
ABTC

renewals

2014 ............................................... ........................... ........................... ...........................

2015 ............................................... ........................... ........................... ...........................

2016 ** .......................................... ........................... ........................... ...........................

2017 ***......................................... 2,126 493 2,619

2018 ***......................................... 9,628 16,056 25,684

Total ........................................... 11,754 16,549 28,303

** Estimate based on historical data spanning from start of October 2015 to December
2015 and data extrapolated for the remaining months of FY 2016.

*** Projection.
Note: Estimates may not sum to total due to rounding.

5. Costs

CBP has determined that a $70 fee is necessary to recover its costs
associated with the U.S. ABTC Program. These costs include the cost
to issue the U.S. ABTCs and the information technology infrastruc-
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ture costs, initial and recurring, required to run the U.S. ABTCPro-
gram.26 In addition to the U.S. ABTC fee, initial U.S. ABTC appli-
cants will also experience an opportunity cost associated with
obtaining a U.S. ABTC. As previously discussed, CBP estimates that
new, initial U.S. ABTC applicants who are already members of a CBP
trusted traveler program will experience a 1 hour and 10-minute
(70-minute) application-related opportunity cost, while U.S. ABTC
applicants who are not already members of a CBP trusted traveler
program will experience a 1 hour and 40-minute (100-minute)
application-related opportunity cost. U.S. ABTC applicants who are
not already members of a CBP trusted traveler program are required
to pay another fee to join the U.S. ABTC Program—the $100 appli-
cation fee associated with the Global Entry program.27 The Depart-
ment of Transportation’s guidance on the valuation of travel time for
air passengers estimates a business traveler’s value to be $63.16 per
hour.28 Using this estimate as well as the opportunity cost and fees
just described, CBP estimates that it will cost a new, initial U.S.
ABTC applicant who is already a CBP trusted traveler program
member approximately $144 to join the U.S. ABTC Program.29 For
new, initial U.S. ABTC applicants who are not already members of a
CBP trusted traveler program, CBP estimates that it will cost ap-
proximately $275 to join the U.S. ABTC Program.30 By applying the
U.S. ABTC applicant projections according to CBP trusted traveler

26 The Asia-Pacific Economic Cooperation Business Travel Card Fee Study is posted in the
docket for this rulemaking on www.regulations.gov.
27 As previously discussed, CBP anticipates U.S. ABTC applicants who are not already
members of a CBP trusted traveler program will join the Global Entry program.
28 As previously mentioned, this value is based on the U.S. Department of Transportation’s
(DOT) guidance regarding the valuation of travel time for business travelers in 2013 U.S.
dollars, adjusted to 2017 U.S. dollars using the DOT’s recommended annual growth rate of
one percent. Source: U.S. Department of Transportation, Office of Transportation Policy.
The Value of Travel Time Savings: Departmental Guidance for Conducting Economic Evalu-
ations Revision 2 (2015 Update). “Table 4 (Revision 2-corrected): Recommended Hourly
Values of Travel Time Savings.” 2015. Available at http://www.transportation.gov/sites/
dot.gov/files/docs/Revised%20Departmental%20Guidance%20on%20Valuation%20of%
20Travel%20Time%20in%20Economic%20Analysis.pdf. Accessed February 16, 2016.
29 $63.16 x (70 minutes/60 minutes per hour) = $73.69; $73.69 + $70 U.S. ABTC fee =
$143.69, or $144 when rounded to the nearest dollar. CBP estimates that U.S. ABTC
applicants who are already in a CBP trusted traveler program will experience an opportu-
nity cost of 10 minutes to complete a self-certification, schedule an appointment at an
enrollment center, and have their signature digitally captured. Additionally, CBP estimates
these applicants will experience an opportunity cost of 1 hour (60 minutes) to travel to and
from an enrollment center and wait to have their signature digitally captured. In total, CBP
estimates U.S. ABTC applicants who are already members of a CBP trusted traveler
program will experience an opportunity cost of 70 minutes with this rule.
30 $63.16 x (100 minutes/60 minutes per hour) = $105.27; $105.27 + $100 Global Entry
program fee + $70 U.S. ABTC fee = $275.27, or $275 when rounded to the nearest dollar.
CBP estimates that U.S. ABTC applicants who are not already in a CBP trusted traveler
program will experience an opportunity cost of 40 minutes to complete the Global Entry
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program membership statuses (see Table 2) to their respective U.S.
ABTC application costs ($144 for applicants already in a CBP trusted
traveler program and $275 for applicants not already in a CBP
trusted traveler program), CBP finds that new, initial U.S. ABTC
applicants have incurred or will incur undiscounted costs totaling
$13.9 million during this rule’s period of analysis (see Table 6).

TABLE 6—U.S. ABTC PROGRAM APPLICATION COSTS TO
NEW, INITIAL APPLICANTS

[Undiscounted]

Fiscal year

Number of
initial U.S.

ABTC
applicants

already in a
CBP trusted

traveler
program

(A)

Total
application
cost for U.S.

ABTC
applicants

already in a
CBP trusted

traveler
program

($144 × A)

Number of
initial U.S.

ABTC
applicants

Not already
in a CBP
trusted
traveler
program

(B)

Total
application
cost for U.S.

ABTC
applicants

Not already
in a CBP
trusted
traveler
program

($275 × B)

2014 ............................. 2,126 $306,144 2,477 $681,175

2015 ............................. 4,976 716,544 8,138 2,237,950

2016 ............................. 4,652 669,888 9,692 2,665,300

2017 ............................. 4,652 669,888 9,692 2,665,300

2018 ............................. 4,652 669,888 9,692 2,665,300

Total ......................... 21,058 3,032,352 39,691 10,915,025

As mentioned earlier, CBP estimates that 28,303 U.S. ABTC appli-
cants approved for memberships prior to FY 2017 will successfully
renew their U.S. ABTC memberships by FY 2018’s end (see Table 5).
However, these members will incur different renewal costs according
to their initial CBP trusted traveler program membership status.
U.S. ABTC members already in a CBP trusted traveler program must
complete the U.S. ABTC application (i.e., a self-certification) and pay
the U.S. ABTC fee using GOES to renew their U.S. ABTC member-
ship. These members will spend an estimated 10 minutes completing
such renewal steps, at an opportunity cost of $10.53 per renewal.31

This contrasts to the IFR’s analysis, which assumed that individuals
would incur the same time burden when initially applying for or
renewing a U.S. ABTC. Because the U.S. ABTC Program’s initial

application and the U.S. ABTC self-certification, schedule their required Global Entry
enrollment interview, pay the program application fees, and have their signature digitally
captured for the U.S. ABTC Program. Additionally, CBP estimates these applicants will
experience an opportunity cost of 1 hour (60 minutes) to travel to and from an enrollment
center and complete the interview for Global Entry. In total, CBP estimates U.S. ABTC
applicants who are not already members of a CBP trusted traveler program will experience
an opportunity cost of 100 minutes with this rule.
31 $63.16 hourly time for business traveler × (10 minutes/60 minutes per hour) = $10.53.
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digital signature capture requirement is generally not necessary for
program membership renewal, CBP no longer believes that the time
burdens to apply for and renew U.S. ABTC applications are the same.
With U.S. ABTC renewals, members will not have to travel to a CBP
trusted traveler enrollment center to have their signature digitally
captured, thus decreasing their renewal burden assumed in the IFR.
Along with the $10.53 renewal opportunity cost, U.S. ABTC appli-
cants who were already members of a CBP trusted traveler program
will be required to pay the $70 U.S. ABTC fee upon membership
renewal, for a total U.S. ABTC renewal cost of approximately $81.32

Note that CBP does not consider the costs for current CBP trusted
traveler program members to renew their CBP trusted traveler pro-
gram memberships because they would presumably incur those costs
even in the absence of this rule.

Although CBP’s trusted traveler program and U.S. ABTC Program
validity periods previously differed (five years vs. three years for
memberships approved before FY 2017), CBP continues to assume for
the simplicity of this analysis that U.S. ABTC applicants who joined
a CBP trusted traveler program exclusively for the ability to obtain a
U.S. ABTC will concurrently renew their U.S. ABTC and trusted
traveler program memberships during the period of analysis. As such,
CBP believes that to renew their U.S. ABTC memberships, U.S.
ABTC members not previously in a CBP trusted traveler program
will concurrently complete the U.S. ABTC application (i.e., a self-
certification), Global Entry renewal, and pay the U.S. ABTC and
Global Entry fees using GOES. These members will spend an esti-
mated 10 minutes completing such renewal steps, at an opportunity
cost of $10.53 per renewal.33 This burden contrasts to the IFR’s
analysis, which assumed that individuals would incur the same time
burden when initially applying for or renewing a U.S. ABTC. Because
the initial CBP trusted traveler program interview and the U.S.
ABTC Program’s digital signature capture requirements are gener-
ally not necessary for program membership renewals, CBP no longer
believes that the time burdens to apply for and renew U.S. ABTC
applications are the same. With U.S. ABTC renewals, members will
not have to travel to a CBP trusted traveler enrollment center to have
their signature digitally captured or undergo another interview, thus
decreasing their renewal burden assumed in the IFR. Individuals
concurrently renewing their U.S. ABTC and Global Entry member-
ships will also be required to pay the $70 U.S. ABTC fee and the $100

32 $10.53 opportunity cost to renew U.S. ABTC Program membership + $70 U.S. ABTC fee
= $80.53, or $81 when rounded to the nearest dollar.
33 $63.16 hourly time for business traveler × (10 minutes/60 minutes per hour) = $10.53.
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fee associated with the Global Entry program, for a total U.S. ABTC
and Global Entry membership renewal cost of about $181.34

By applying the U.S. ABTC renewal projections according to CBP
trusted traveler program membership statuses (see Table 5) to their
respective U.S. ABTC membership renewal costs ($81 for applicants
already in a CBP trusted traveler program and $181 for applicants
not already in a CBP trusted traveler program), CBP finds that U.S.
ABTC Program members will incur a total undiscounted cost of $3.9
million to renew their memberships during the period of analysis (see
Table 7).

TABLE 7—U.S. ABTC PROGRAM RENEWAL COSTS TO MEMBERS
[Undiscounted]

Fiscal year

Number of
renewals

from
members

previously
in a CBP
trusted
traveler
program

(A)

Total
renewal cost
for members
previously
in a CBP
trusted
traveler
program

($81 × A)

Number of
renewals

from
members

Not

previously
in a CBP
trusted
traveler
program

(B)

Total
renewal cost

from
members

Not

previously
in a CBP
trusted
traveler
program

($181 × B)

2014 ............................. ........................ ........................ ........................ ........................

2015 ............................. ........................ ........................ ........................ ........................

2016 ............................. ........................ ........................ ........................ ........................

2017 ............................. 2,126 $172,206 493 $89,233

2018 ............................. 9,628 779,868 16,056 2,906,136

Total ......................... 11,754 952,074 16,549 2,995,369

Accounting for initial application and renewal costs, the total un-
discounted cost of this rule is $17.9 million. In present value terms,
the overall cost of this rule will range from approximately $18.1
million to $18.3 million from FY 2014 to FY 2018 (see Table 8). The
total annualized cost of this rule over the period of analysis will equal
between $3.4 million and $3.5 million. These estimates vary accord-
ing to the discount rate applied.

34 $10.53 opportunity cost to concurrently renew U.S. ABTC and Global Entry Program
memberships + $100 Global Entry program fee + $70 U.S. ABTC fee = $180.53, or $181
when rounded to the nearest dollar.
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TABLE 8—TOTAL COST OF RULE, FY 2014–FY 2018
[2017 U.S. dollars]

3% Discount
rate

7% Discount
rate

Present Value Cost...................................................... $18,061,855 $18,319,248

Annualized Cost .......................................................... 3,504,094 3,408,535

6. Benefits

As stated earlier, the U.S. ABTC Program will enable card holders
to access fast-track immigration lanes at participating airports in the
20 other APEC member economies. Although the ABTC Program is
relatively new for U.S. citizens, it is a well-established program for
the other APEC member economies. In an effort to quantify the
benefits of the ABTC, APEC commissioned the report “Reducing Busi-
ness Travel Costs: The Success of APEC’s Business Mobility Initia-
tives” (APEC Report).35 The APEC Report quantified seven key per-
formance indicators, one of which quantifies the time savings an
ABTC holder receives by using its fast-track immigration lanes. As
shown in Table 9, the time savings each member economy’s ABTC
holders receive can vary greatly. Like in the U.S. ABTC IFR, CBP
believes the weighted average time savings of approximately 43 min-
utes is an appropriate estimate of the time savings a U.S. ABTC
holder will receive when clearing foreign immigration services using
the fast-track immigration lanes. To the extent that our estimate
understates the time saved by U.S. ABTC holders, the benefits of the
rule will be higher. Similarly, to the extent that U.S. ABTC holders
are able to catch flights they would have otherwise missed due to
lengthy immigration waits, the benefits of this rule will be higher.

TABLE 9—KEY PERFORMANCE INDICATOR 4—TOTAL
TIME SAVINGS CLEARING IMMIGRATION AT THE BORDER

BY ABTC HOLDERS

Economy

Average time
savings/ABTC

holder
(minutes)

ABTC holders
(2011)

Total time
savings by

ABTC holders
(minutes)

Australia ....................................... 46.52 24,286 1,129,713

Brunei Darussalam ...................... 32.81 43 1,411

Chile .............................................. 49.33 416 20,520

China ............................................. 38.74 3,895 150,882

Hong Kong China ......................... 26.28 10,659 280,137

35 Asia-Pacific Economic Cooperation. “Reducing Business Travel Costs: The Success of
APEC’s Business Mobility Initiatives.” November 2011. Available at http://
publications.apec.org/publication-detail.php?pub_id=1214. Accessed May 23, 2012.
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Economy

Average time
savings/ABTC

holder
(minutes)

ABTC holders
(2011)

Total time
savings by

ABTC holders
(minutes)

Indonesia....................................... 60.2 1,495 90,003

Japan............................................. 51.49 2,541 130,840

South Korea .................................. 43.26 8,422 364,351

Malaysia........................................ 66.19 4,140 274,043

Mexico ........................................... 103.51 185 19,149

New Zealand ................................. 48.11 6,538 314,527

Papua New Guinea ...................... 27.03 22 595

Peru ............................................... 40.78 1,277 52,082

Philippines .................................... 45.22 476 21,525

Singapore ...................................... 64.15 8,137 522,013

Thailand ........................................ 28.94 5,564 161,006

Vietnam......................................... 24.29 8,730 212,011

Total ........................................... n/a 86,826 3,744,808

Weighted Average...................... 43.13 n/a n/a

Source: Asia-Pacific Economic Cooperation. “Reducing Business Travel Costs: The Success
of APEC’s Business Mobility Initiatives.” October 2011. Available at http://
publications.apec.org/publication-detail.php?pub_id=1214. Accessed May 23, 2012.

As previously discussed, the DOT’s guidance regarding the valua-
tion of travel time estimates a business air traveler’s value to be
$63.16 per hour. Using this hourly time value and the 43 minutes in
time savings from the ABTC per trip, CBP estimates each U.S. ABTC
holder will save approximately $45 per visit to an APEC member
economy.36 In addition to the time savings per trip to an APEC
member economy, CBP estimates a new, initial U.S. ABTC applicant
who is not already a CBP trusted traveler member will also save an
additional 7 minutes on net, or $7 in opportunity costs, by using a
Global Entry kiosk for expedited CBP clearance upon returning to the
United States from an APEC economy.37

7. Net Benefits

Because participation in the U.S. ABTC Program is voluntary, the
perceived benefits of its reduced wait times have to equal or exceed
the cost of the program over five years for potential enrollees to
determine whether or not the program is worthwhile to join. As
previously discussed, CBP estimates that each U.S. ABTC holder will
save approximately $45 per trip by using the fast-track immigration
lanes in foreign APEC member economies. Although CBP is unable to

36 $63.16 × (43 minutes/60 minutes per hour) = $45.26, or $45 when rounded to the nearest
dollar.
37 $63.16 × (7 minutes/60 minutes per hour) = $7.37, or $7 when rounded to the nearest
dollar. Source: 77 FR 5681, February 6, 2012.
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estimate the number of trips each individual U.S. ABTC holder will
take to an APEC member economy, CBP can estimate the minimum
number of trips a U.S. ABTC holder will have to take over the
five-year U.S. ABTC validity period for the benefits of initial U.S.
ABTC membership to equal or exceed the costs of initially obtaining
a U.S. ABTC by using the estimated savings per trip ($45) previously
described. CBP estimates that a new, initial U.S ABTC applicant who
is already enrolled in a CBP trusted traveler program will need to
take a minimum of four trips between the United States and an APEC
member economy over five years for the benefits of the U.S. ABTC
Program to exceed the costs associated with joining the program.38

Accounting for the $45 in time savings per trip to an APEC member
economy and the $7 in time savings by using a Global Entry kiosk for
expedited CBP clearance upon returning to the United States from an
APEC economy, CBP estimates that a new, initial U.S. ABTC appli-
cant who is not already a CBP trusted traveler member will need to
take a minimum of six trips between the United States and an APEC
member economy over five years for the benefits of the U.S. ABTC
Program to exceed the costs associated with joining the program and
Global Entry.39 Current U.S. ABTC holders will need to take even
fewer trips per year for the benefits of renewing their program mem-
berships to outweigh the costs.

B. The Regulatory Flexibility Act

This section examines the impact of the rule on small entities as
required by the Regulatory Flexibility Act (5 U.S.C. 601 et. seq.), as
amended by the Small Business Regulatory Enforcement Fairness
Act of 1996. A small entity may be a small business (defined as any
independently owned and operated business not dominant in its field
that qualifies as a small business per the Small Business Act); a small
not-for-profit organization; or a small governmental jurisdiction (lo-
cality with fewer than 50,000 people). Although this rule regulates
people and not businesses, a U.S. citizen is required to be either a
bona fide U.S. business person engaged in business in the APEC
region or a U.S. Government official actively engaged in APEC busi-
ness in order to qualify for a U.S. ABTC. Therefore, CBP has consid-
ered the impact of this rule on small entities.

The U.S. ABTC Program is voluntary and has an initial application
cost of approximately $144 if a U.S. ABTC applicant is a current

38 (Rounded) $143 U.S. ABTC opportunity cost and fee/$45 savings per trip = 3.2 trips.
39 (Rounded) $45 fast-track immigration clearance savings + $7 expedited CBP clearance
savings from Global Entry = $52 U.S. ABTC holder savings; (Rounded) $274 U.S. ABTC and
Global Entry opportunity cost and fees/$52 U.S. ABTC holder savings = 5.3 trips.
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member of a CBP trusted traveler program or approximately $275 if
a U.S. ABTC applicant must concurrently apply for a U.S. ABTC and
a CBP trusted traveler program. While the U.S. ABTC applicant will
bear the cost associated with obtaining a U.S. ABTC, a business may
voluntarily reimburse the applicant for the fee and his or her oppor-
tunity cost. CBP cannot estimate the number of small entities that
will voluntarily reimburse its employees. CBP recognizes that it is
possible that a substantial number of small entities will be impacted
by this regulation. However, CBP does not believe an application cost
of either $144 or $275, depending on whether a U.S. ABTC applicant
is currently enrolled in a CBP trusted traveler program, constitutes a
significant economic impact. Moreover, as previously discussed, each
U.S. ABTC holder will save approximately 43 minutes, or approxi-
mately $45 in opportunity costs, per trip, while new, initial U.S.
ABTC applicants who are not already CBP trusted traveler members
will also save an additional 7 minutes on net, or $7 in opportunity
costs, by using a Global Entry kiosk for expedited CBP clearance
upon returning to the United States from an APEC economy. U.S.
ABTC Program members can dedicate these time savings to produc-
tive, APEC business-related use. After approximately four or six trips
to an APEC member economy, the benefits of an ABTC will exceed the
full cost of obtaining a U.S. ABTC (fees + opportunity costs). CBP also
notes that a one-time expense of $144 or $275, depending on whether
the U.S. ABTC applicant is already enrolled in a CBP trusted traveler
program, is a fraction of the cost of frequent trans-Pacific travel.
Thus, CBP certifies this regulation will not have a significant eco-
nomic impact on a substantial number of small entities. CBP received
no public comments challenging this certification.

C. Unfunded Mandates Reform Act of 1995

This rule will not result in the expenditure by State, local, and
tribal governments, in the aggregate, or by the private sector, of $100
million or more in any one year, and it will not significantly or
uniquely affect small governments. Therefore, no actions are neces-
sary under the provisions of the Unfunded Mandates Reform Act of
1995.

D. Executive Order 13132

The rule will not have substantial direct effects on the States, on
the relationship between the National Government and the States, or
on the distribution of power and responsibilities among the various
levels of government. Therefore, in accordance with section 6 of Ex-
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ecutive Order 13132, this rule does not have sufficient federalism
implications to warrant the preparation of a federalism summary
impact statement.

E. Paperwork Reduction Act

The collections of information in this document will be submitted
for review by OMB in accordance with the requirements of the Pa-
perwork Reduction Act (44 U.S.C. 3507) under control number
1651–0121. An agency may not conduct or sponsor, and a person is not
required to respond to, a collection of information unless it displays a
valid control number assigned by OMB. The collections of information
in these regulations are contained in Title 8, Part 235 of the CFR. The
revisions to OMB clearance 1651–0121 for the U.S. ABTC Program
application40 reflect the following changes:

U.S. ABTC Applications:41

Increase in estimated number of annual respondents: 1,643.
Increase in estimated number of annual responses: 1,643.
Estimated average time burden per response: 10 minutes (0.17

hours).
Increase in estimated total annual time burden: 279 hours.

40 Source: U.S. Department of Homeland Security, Customs and Border Protection. Sup-
porting Statement for Paperwork Reduction Act Submission: 1651–0121, Trusted Traveler
Programs and U.S. APEC Business Travel Card. September 2015. Available at http://
www.reginfo.gov/public/do/PRAViewDocument?ref_nbr=201509–1651–002. Accessed
March 29, 2016.
41 CBP estimates that a total of 14,344 applicants will initially apply for U.S. ABTC
Program membership each year (see “Executive Order 13563 and Executive Order 12866”
section, Table 2— “Total Initial U.S. ABTC Applications” in FY 2017). However, as described
in the “Executive Order 13563 and Executive Order 12866” section above, an estimated
4,652 of these applicants will already be current CBP trusted traveler program members,
while 9,692 will not. Because the U.S. ABTC Program application requirements differ
according to an applicant’s CBP trusted traveler program membership status, the U.S.
ABTC application time burdens for individuals will differ. The estimated 4,652 U.S. ABTC
applicants who are already CBP trusted traveler program members will incur a time
burden of 10 minutes to complete the U.S. ABTC self-certification and have their signature
digitally captured at a CBP trusted traveler enrollment center for their U.S. ABTC appli-
cation. These U.S. ABTC application estimates account for the 4,652 individuals who are
already in a CBP trusted traveler program and their related U.S. ABTC application
burdens. CBP considers the remaining additional burden to the 9,692 individuals who will
concurrently apply for an initial U.S. ABTC and a CBP trusted traveler program member-
ship in the following “Global Entry Applications” estimates. Additionally, CBP estimates
that a total of 2,619 existing U.S. ABTC Program members will choose to renew their U.S.
ABTC memberships and Global Entry memberships (if they were not already in a CBP
trusted traveler program at the time of their initial ABTC application) (see “Executive
Order 13563 and Executive Order 12866” section, Table 5— “Total U.S. ABTC Renewals” in
FY 2017). For the purposes of this information collection, CBP includes the renewal figures
in the overall U.S. ABTC application estimates because the burden for initial U.S. ABTC
Program application and renewal are both assumed to be 10 minutes.

84 CUSTOMS BULLETIN AND DECISIONS, VOL. 50, NO. 49, DECEMBER 7, 2016



Initial U.S. ABTC applicants who join Global Entry to meet a U.S.
ABTC Program membership requirement increased the number of
Global Entry applications and burden hours as follows:

Global Entry Applications:42

Increase in estimated number of annual respondents: 2,099.
Increase in estimated number of annual responses: 2,099.
Estimated average time burden per response: 40 minutes (0.67

hours).
Increase in estimated total annual time burden: 1,407 hours.
Approved U.S. ABTC members who joined Global Entry for their

U.S. ABTC Program membership also increased the Global Entry
kiosk usage rate and burden hours through their use of the kiosks for
expedited CBP clearance upon returning to the United States from an
APEC economy. The additional Global Entry kiosk burden hours
directly resulting from the U.S. ABTC Program are as follows:

Global Entry Kiosk Use:43

Increase in estimated number of annual respondents: 11,106.
Increase in estimated number of annual responses: 22,212.
Estimated average time burden per response: 1 minute (0.016

hours).
Increase in estimated total annual time burden: 356 hours.

F. Privacy

DHS will ensure that all Privacy Act requirements and policies are
adhered to in the implementation of this rule. In this regard, DHS
has updated the Privacy Impact Assessment for the Global Enroll-

42 Individuals interested in joining the U.S. ABTC Program who are not already CBP
trusted traveler members will need to initially apply for a CBP trusted traveler program
membership to meet one of the U.S. ABTC Program’s membership requirements. CBP
estimates that the 9,692 initial applicants who are not already in a CBP trusted traveler
program will concurrently apply for the U.S. ABTC Program and CBP’s Global Entry
trusted traveler program, incurring a 40-minute time burden to complete the Global Entry
application, complete the U.S. ABTC self-certification, schedule their required Global Entry
enrollment interview, pay the program application fees, and have their signature digitally
captured for the U.S. ABTC Program. These initial Global Entry application estimates
account for the 9,692 individuals who are not already in a CBP trusted traveler program
and their related U.S. ABTC application burdens.
43 CBP now estimates that by the end of FY 2017, 24,520 individuals who were not already
members of a CBP trusted traveler program will become joint members of the U.S. ABTC
Program and Global Entry (see “Executive Order 13563 and Executive Order 12866”
section, Table 4— “Number of Initial U.S. ABTC Applications Approved for Members Not
Already in a CBP Trusted Traveler Program” in FY 2014–FY 2017). Due to data limitations,
CBP assumes that these 24,520 U.S. ABTC Program members will use Global Entry kiosks
twice per year as this is the minimum number of annual trips one of these members would
have to take for the benefits of joining the U.S. ABTC Program to outweigh its costs. This
translates to an additional 49,040 kiosk responses per year. These Global Entry kiosk use
estimates account for the 49,040 kiosk responses and the related burdens.
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ment System (GES) on November 1, 2016, which fully outlines pro-
cesses to ensure compliance with Privacy Act protections relevant to
this rule. See https://www.dhs.gov/sites/default/files/
publications/privacy-pia-cbp-ges-november2016.pdf.

VII. Authority

This regulation is issued under the authority of 5 U.S.C. 301, 6
U.S.C. 112, 203 and 211, 8 U.S.C. 1103 and 19 U.S.C. 2, 66 and 1624,
and Public Law 112–54.

List of Subjects in 8 CFR Part 235

Administrative practice and procedure, Aliens, Immigration, Re-
porting and recordkeeping requirements.

Amendments to Regulations

For the reasons set forth in the preamble, the IFR amending 8 CFR
103.7(b)(1)(ii)(N) and adding a new section 235.13, which was pub-
lished at 79 FR 27161 on May 13, 2014, is adopted as final with the
following changes:

PART 235—INSPECTION OF PERSONS APPLYING FOR AD-
MISSION

❚ 1. The authority citation for part 235 continues to read as follows: 8
U.S.C. 1101 and note, 1103, 1183, 1185 (pursuant to E.O.13323, 69 FR
241, 3 CFR, 2004 Comp., p.278), 1201, 1224, 1225, 1226, 1228, 1365a
note, 1365b, 1379, 1731–32; Title VII of Public Law 110–229; 8 U.S.C.
1185 note (section 7209 of Pub. L. 108–458); Public Law 112–54.

§ 235.13 [Amended]

❚ 2. Amend § 235.13 as follows:

❚ a. In paragraph (c)(6), first sentence, remove the number “3” and
add in its place the word “five” and remove the words “suspended or”;

❚ b. Revise the paragraph (f) subject heading to read “Denial and
removal”;

❚ c. In paragraph (f)(2) introductory text, first sentence, remove the
words “suspended or”;

❚ d. In paragraph (f)(3), first and second sentences, remove the words
“suspension or”;

❚ e. In paragraph (f)(4), remove “, suspended,”;
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❚ f. In paragraph (g)(1), remove all occurrences of the phrase “denial,
suspension or removal” and add in its place “denial or removal” and
remove the words “date of suspension or removal” and add in their
place “date of removal”;

❚ g. In paragraph (g)(2), remove the phrase “denial, suspension or
removal” and add in its place “denial or removal”; and

❚ h. In paragraph (h), second sentence, remove the words “suspended
or”.

Dated: November 17, 2016.

JEH CHARLES JOHNSON,
Secretary.

[Published in the Federal Register, November 23, 2016 (81 FR 84403)]

◆

AGENCY INFORMATION COLLECTION ACTIVITIES:

Record of Vessel Foreign Repair or Equipment Purchase

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: 30-Day notice and request for comments; extension of an
existing collection of information.

SUMMARY: U.S. Customs and Border Protection (CBP) of the De-
partment of Homeland Security will be submitting the following
information collection request to the Office of Management and Bud-
get (OMB) for review and approval in accordance with the Paperwork
Reduction Act: Record of Vessel Foreign Repair or Equipment Pur-
chase (CBP Form 226). CBP is proposing that this information col-
lection be extended with no change to the burden hours or to the
information collected. This document is published to obtain com-
ments from the public and affected agencies.

DATES: Written comments should be received on or before
December 19, 2016 to be assured of consideration.

ADDRESSES: Interested persons are invited to submit written
comments on this proposed information collection to the Office of
Information and Regulatory Affairs, Office of Management and
Budget. Comments should be addressed to the OMB Desk Officer
for Customs and Border Protection, Department of Homeland
Security, and sent via electronic mail to
oira_submission@omb.eop.gov or faxed to (202) 395–5806.
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FOR FURTHER INFORMATION CONTACT: Requests for
additional information should be directed to Paperwork Reduction
Act Officer, U.S. Customs and Border Protection, Regulations and
Rulings, Office of Trade, 90 K Street NE., 10th Floor, Washington,
DC 20229–1177, or via email (CBP_PRA@cbp.dhs.gov). Please note
contact information provided here is solely for questions regarding
this notice. Individuals seeking information about other CBP
programs please contact the CBP National Customer Service
Center at 877–227–5511, (TTY) 1–800–877–8339, or CBP Web site
at https://www.cbp.gov/. For additional help: https://help.
cbp.gov/app/home/search/1.

SUPPLEMENTARY INFORMATION: This proposed information
collection was previously published in the Federal Register (81
FR 51459) on August 4, 2016, allowing for a 60-day comment
period. This notice allows for an additional 30 days for public
comments. This process is conducted in accordance with 5 CFR
1320.10. CBP invites the general public and other Federal agencies
to comment on proposed and/ or continuing information collections
pursuant to the Paperwork Reduction Act of 1995 (44 U.S.C. 3507).
The comments should address: (a) Whether the collection of
information is necessary for the proper performance of the
functions of the agency, including whether the information shall
have practical utility; (b) the accuracy of the agency’s estimates of
the burden of the collection of information; (c) ways to enhance the
quality, utility, and clarity of the information to be collected; (d)
ways to minimize the burden, including the use of automated
collection techniques or the use of other forms of information
technology; and (e) the annual costs to respondents or record
keepers from the collection of information (total capital/startup
costs and operations and maintenance costs). The comments that
are submitted will be summarized and included in the CBP request
for OMB approval. All comments will become a matter of public
record. In this document, CBP is soliciting comments concerning
the following information collection:

Title: Record of Vessel Foreign Repair or Equipment Purchase.

OMB Number: 1651–0027.

Form Number: CBP Form 226.

Abstract: 19 U.S.C. 1466(a) provides for a 50 percent ad
valorem duty assessed on a vessel master or owner for any
repairs, purchases, or expenses incurred in a foreign country by a
commercial vessel registered in the United States. CBP Form
226, Record of Vessel Foreign Repair or Equipment Purchase, is
used by the master or owner of a vessel to declare and file entry
on equipment, repairs, parts, or materials purchased for the
vessel in a foreign country. This information enables CBP to
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assess duties on these foreign repairs, parts, or materials. CBP
Form 226 is provided for by 19 CFR 4.7 and 4.14 and is
accessible at: https://www.cbp.gov/document/forms/form-226-
record-vessel-foreign-repair-or-equipment-purchase.

Current Actions: This submission is being made to extend the
expiration date with no change to the burden hours or to the
information collected on Form 226.

Type of Review: Extension (without change).

Affected Public: Businesses.

Estimated Number of Respondents: 100.

Estimated Number of Responses per Respondent: 11.

Estimated Number of Total Annual Responses: 1,100.

Estimated Time per Response: 2 hours.

Estimated Total Annual Burden Hours: 2,200.

Dated: November 14, 2016.

SETH RENKEMA,
Branch Chief,

Economic Impact Analysis Branch,
U.S. Customs and Border Protection.

[Published in the Federal Register, November 18, 2016 (81 FR 81789)]
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