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Conditions for Constructive Detention at a Location Other than the Carrier’s Premises

The Port Directors have the discretion to permit constructive detentions upon an exporter’s request, provided that all of the following conditions listed below are met.  However, the Port Director is not required to grant any request, even if all the conditions listed below are met.  A constructive detention is purely a matter of Port Director’s discretion. 

Required conditions for a constructive detention are: 

· The shipment must be held at a facility that has a CBP custodial bond.  Facilities without a CBP custodial bond and facilities on the carrier’s premises are not eligible to receive detained shipments for constructive detention.  If CBP and the exporter cannot mutually identify a bonded facility in which to store the detained merchandise, the Port Director has the discretion to identify a bonded facility that will be used at the risk and expense of the exporter until the cargo is released.

· The Port Director must ensure that the cargo is not subject to an embargo under U.S. laws.

· The exporter must agree, in writing on company letterhead, with the signature of an empowered official, not to sell, mortgage, use as collateral, loan or otherwise encumber the goods, or attempt to export or remove the goods until the cargo is either released from detention or seized, and if the exporter does not produce the subject merchandise upon demand, to make available to CBP an amount of money equal to the value of the merchandise, which will be subject to seizure and forfeiture in lieu of the missing merchandise. 

· The exporter must agree to be responsible for all costs associated with the constructive detention, including, but not limited to, costs of moving, handling and storing the cargo for the entire time the cargo is detained.

· CBP must have access to the detained cargo at all times.

· The Port Director will ensure the detention request is documented, monitored and controlled at all times.
The Port Director will ensure the detention request is documented, monitored, and controlled at all times.  All constructive detentions documentation should be filed at the port for potential review by the Field Office or CBP Headquarters.  If the constructive detention goes beyond the initial 30 day detention period, a second detention notice will be issued to the exporter, with copied to the carrier and bonded facility.  Subsequent detention notices will be issued as needed, once every 30 days. 

The port will maintain documentation for a constructive detention that will include the following documents: the initial request from the exporter, any written response by CBP to the initial request to the exporter, the agreement by the exporter, on company letterhead, with the signature of an empowered official, not to sell, mortgage, use as collateral, loan or otherwise encumber the goods, or attempt to export or remove the goods until the cargo is either released from detention or seized, a copy of the detention notice(s), and either the release or seizure notice.

Goods under constructive detention cannot be used, manipulated, or moved to another facility while detained, except with the express written consent of the Port Director.  Removal of the goods from the bonded facility prior to either CBP release or seizure will result in the assessment of liquidated damages against the bonded facility and a demand for redelivery.  In the case of consolidated shipments, those shipments not under constructive detention may be released back to the exporter.  The exporter can then make arrangements to ship any merchandise not under constructive detention. 
Release of the detained cargo is conditioned upon compliance with all export laws and regulations governing the export of merchandise from the United States.

For any questions related to this specific issue, please contact CBP at (202) 344-1376 and ask to speak to a member of the Outbound Enforcement Division.
