










Nov. 20, 2008

COAC IPR ENFORCEMENT 

         



 SUBCOMMITTEE 
The COAC IPR Enforcement Subcommittee consists of twenty members from the trade that represents various disciplines that have an interest in the IPR area. These members were invited from and by the immediate COAC and CBP members who organized this project. This subcommittee is co-chaired by Anthony Barone and Barry O’Brien from COAC and from the government Therese Randazzo from CBP and Timothy Skud from the Treasury Department.
The purpose of this memo is to seek approval from COAC in order for this subcommittee to continue there work in this area.
Our Statement of Operations:
· Strengthening partnerships between CBP and the trade community to promote compliance with IPR laws and enhance enforcement 

· Improving the effectiveness of IPR risk assessment through better identification of high and low risk shipments and/or entities

· Identifying effective approaches for deterring IPR violations

· Streamlining and modernizing IPR processes though improved processes and use of technology 

· Supporting other steps to enable more effective administration of IPR operations.
Membership; See attachment A

Meetings: Held every other Thursday starting on July 17, 2008

Scope:

· Provide the purpose and scope of the projects, and both CBP and industry actions to be undertaken (e. g. by whom, how, time- table, etc.);

· Provide where possible an estimate of costs to the government and impacted parties;

· Detail benefits of implementation;
· Detail milestones associated with the projects;

· Provide an analysis of the views of a range of rights holders and non-rights holders that would be impacted by the implementation of the proposed projects;

· The subcommittee will suggest mechanisms to employ to measure the effectiveness of the projects when implemented.
This subcommittee proposed 7 projects to improve the IPR process and decided that only three of the seven projects would proceed in order for the subcommittee and CBP to devote more resources to these projects. The subcommittee discussed each of the proposed ideas put forth by the various working group teams by providing further background on the problem, the current state, the proposed changes, and trade and government considerations using a standard project template.

At the conclusion of the meeting, a subcommittee prioritization exercise took place when each member was asked to provide top three priorities that the subcommittee would undertake.

The seven projects and the top three are;

1.  Detention/Seizure Protocols
2.  Bonds/Forensic Testing and,

3.  Voluntary Disclosure, followed by

4.  Custom’s Recordation’s

5.  Pre-File Profiles
6.  Value/IP Metrics and

7. Data Access

Another project was discuss called Knowledge Sharing where the idea was to share IPR information amongst various government agencies involved in the IPR process. It was decided to discuss this issue later knowing that CBP has personnel at the IPR center and this subcommittee will monitor the activity of the IPR center. The committee voted on which projects to prioritize on the basis of impact and ability to implement. Three projects were voted to have priority.
Details on the Top Three Projects:
1. Detention/Seizure Protocols – There needs to be a mechanism whereby CBP can improve the description of the detained merchandise to the rights holder and what information can be provided to the rights holder from CBP.

CBP is currently exploring options for balancing the protection of confidential information per Trade Secrets Act and in 19 CFR 133.25.

Solution, maybe a Memorandum of Understanding could be developed between the government and the rights holders and CBP and Treasury’s attorney’s will review identifying information CBP can provide rights holders such as lot number, serial number, etc.
          2.   Bonds/Testing – CBP regulations require a bond to be posted by the rights holder prior                   
    to any sample being released from an individual port. The committee propose that the


    rights holder can post a single, continuous bond with CBP or payment into a central 

                system. Ports would be instructed that certain rights holders are participating in a 


    central system and are not required to post individual bonds.   
           3.  Voluntary Disclosure of IPR Violations - This project is to allow companies to

  
    voluntarily disclose IPR violations to CBP and properly dispose of the infringing 

    merchandise. Models for this proposal are in the current regulations in 19 CFR 162.74 

                and 19 CFR 134.51.


Scope on the Other Projects:

4. Custom’s Recordation’s- This project recommends a study of the current Customs            

Recordation system to evaluate its effectiveness in the identification, interception, and detention of suspected materials that infringes on intellectual property rights. 

5. Pre-File Profiles- This project recommends a study to determine the practicality of importers filing with CBP data which accurately describes the inbound supply chain of IPR protected   merchandise. The data would be used, together with other targeting criteria, to raise the ATS targeting score of transactions outside of pre-filed parameters.

6. Value/IP Metrics- This project recommends that a study be conducted to determine        the correct value that should be use when disclosing IPR seizures.
7. Data Access- This project recommends that a centralized database to which enforcement authorities, rights holders and other stakeholders may contribute data should be established

Current Status:

1. Detention/Seizure Protocols- CBP formal acceptance to work on the proposal to improve the description of the detained merchandise to the rights holder and what information can be provided will be forthcoming. If and when CBP accepts, we hope to get a completion date establish to the outcome of this proposal. 

2. Bonds for Testing- The committee propose that CBP and surety evaluate using a continuous bond to fulfill the need where the trade can secure samples of counterfeit materials. By utilizing a continuous bond, the rights holder will have coverage at all ports of entry. CBP and the trade will report on this proposal at the next meeting scheduled for Dec. 4.
3. Voluntary Disclosure- we believe that we can move on this project. There is no need for regulations where the statures already exist.
Next Step:

It is the intention of this sub-committee to develop metrics to measure the effectiveness of each project. 

At the November COAC meeting, the full COAC will be asked to endorse this report and recommendation and to vote for continuance of the IPR work group. 

Submitted by Anthony Barone and Barry O’Brien Co-Chair of the COAC IPR Enforcement Subcommittee.
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