U.S. Customs and Border Protection

e
GENERAL NOTICE

19 CFR PART 177

CORRECTION TO NOTICE OF PROPOSED REVOCATION
OF RULING LETTERS AND PROPOSED REVOCATION OF
TREATMENT RELATING TO CLASSIFICATION OF
HULLED PUMPKIN SEEDS

AGENCY: U.S. Customs and Border Protection (“CBP”), Depart-
ment of Homeland Security.

ACTION: Correction to notice of proposed revocation of ruling letter
and treatment relating to the classification of hulled pumpkin seeds.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C.
1625 (c)), as amended by section 623 of Title VI (Customs Modern-
ization) of the North American Free Trade Agreement Implementa-
tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises inter-
ested parties that CPB is correcting a proposed notice to revoke eight
ruling letters concerning the classification of hulled pumpkin seeds
under the Harmonized Tariff Schedule of the United States (HTSUS),
and any treatment previously accorded by CPB to substantially iden-

tical transactions. The notice being corrected was published on Au-
gust 24, 2011, in the Customs Bulletin, Volume 45, No. 35

DATES: Comments on the corrected proposed notice must be
received on or before October 28, 2011.

ADDRESSES: Written comments are to be addressed to U.S.
Customs and Border Protection, Office of International Trade,
Regulation and Rulings, Attention: Trade and Commercial
Regulations Branch, 799 9th Street, N.W.,, Mint Annex,
Washington, D.C. 20229. Submitted comments may be inspected at
U.S. Customs and Border Protection, 799 9th Street, N.W,,
Washington, D.C., during regular business hours. Arrangements to
inspect submitted comments should be made in advance by calling
Joseph Clark, Trade and Commercial Regulations Branch, at (202)
325-0118.
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FOR FURTHER INFORMATION CONTACT: Tamar Anolic,
Tariff Classification and Marking Branch, at (202) 325-0036.

SUPPLEMENTARY INFORMATION:
Background

On December 8, 1993, Title VI (Customs Modernization) of the
North American Free Trade Agreement Implementation Act (Pub. L.
103-182, 107 Stat. 2057) (hereinafter “Title VI”) became effective.
Title VI amended many sections of the Tariff Act of 1930, as amended,
and related laws. Two new concepts which emerged from the law are
informed compliance and shared responsibility. These concepts
are premised on the idea that in order to maximize voluntary com-
pliance with customs laws and regulations, the trade community
needs to be clearly and completely informed of its legal obligations.
Accordingly, the law imposes a greater obligation on CBP to provide
the public with improved information concerning the trade commu-
nity’s responsibilities and rights under the customs and related laws.
In addition, both the trade and CBP share responsibility in carrying
out import requirements. For example, under section 484 of the Tariff
Act of 1930 (19 U.S.C. §1484), as amended, the importer of record is
responsible for using reasonable care to enter, classify and value
imported merchandise, and provide any other information necessary
to enable CBP to properly assess duties, collect accurate statistics and
determine whether any other applicable legal requirement is met.

In the second paragraph under “Supplementary Information”, first
sentence, the Notice published August 24, 2011 stated the following:

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C.
§1625(c)(1)), as amended by section 623 of Title VI, this notice
advises interested parties that CBP intends to revoke four rul-
ing letters concerning to the admissibility of certain knives with
spring-assisted opening mechanisms.

That sentence is corrected to state the following:

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C.
§1625(c)(1)), as amended by section 623 of Title VI, this notice
advises interested parties that CBP intends to revoke eight
ruling letters regarding the classification of hulled pumpkin
seeds.

Dated: September 9, 2011
Ieva K. O’ROURKE

for
MyrLEs HAarRMON,
Director
Commercial and Trade Facilitation Division
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GENERAL NOTICE
19 CFR PART 177

MODIFICATION OF RULING LETTERS AND REVOCATION
OF TREATMENT RELATING TO THE CLASSIFICATION OF
WADER TOPS

AGENCY: U.S. Customs and Border Protection (“CBP”), Depart-
ment of Homeland Security.

ACTION: Notice of modification of two ruling letters and revocation
of treatment relating to the classification of wader tops (NY N019254,
dated November 9, 2007, and NY N109175, dated June 22, 2010).

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C.
1625 (c)), as amended by section 623 of Title VI (Customs Modern-
ization) of the North American Free Trade Agreement Implementa-
tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises inter-
ested parties that CPB is modifying two ruling letters concerning the
classification of wader tops under the Harmonized Tariff Schedule of
the United States (HTSUS). Similarly, CPB is revoking any treat-
ment previously accorded by CPB to substantially identical transac-
tions. Notice of the proposed action was published in the Customs
Bulletin, Vol. 45, No. 31, on July 27, 2011. No comments were received
in response to the notice.

EFFECTIVE DATE: This action is effective for merchandise
entered or withdrawn from warehouse for consumption on or after
November 28, 2011.

FOR FURTHER INFORMATION CONTACT: Tamar Anolic,
Tariff Classification and Marking Branch: (202) 325-0036.

SUPPLEMENTARY INFORMATION:
Background

On December 8, 1993, Title VI (Customs Modernization), of the
North American Free Trade Agreement Implementation Act (Pub. L.
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective.
Title VI amended many sections of the Tariff Act of 1930, as amended,
and related laws. Two new concepts which emerge from the law are
“informed compliance” and “shared responsibility.” These con-
cepts are premised on the idea that in order to maximize voluntary
compliance with customs laws and regulations, the trade community
needs to be clearly and completely informed of its legal obligations.
Accordingly, the law imposes a greater obligation on CBP to provide
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the public with improved information concerning the trade commu-
nity’s responsibilities and rights under the customs and related laws.
In addition, both the trade and CBP share responsibility in carrying
out import requirements. For example, under section 484 of the
Tariff Act of 1930, as amended (19 U.S.C. §1484), the importer of
record is responsible for using reasonable care to enter, classify and
value imported merchandise, and provide any other information nec-
essary to enable CBP to properly assess duties, collect accurate sta-
tistics and determine whether any other applicable legal requirement
is met.

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625
(c)(1)), as amended by section 623 of Title VI (Customs Moderniza-
tion) of the North American Free Trade Agreement Implementation
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested
parties that CBP is modifying two ruling letters pertaining to the
classification of wader tops (i.e., waders that are imported without
the boots). Although in this notice CBP is specifically referring to
New York Ruling Letters (NY) N109175, dated April June 22, 2010,
and N019254, dated November 9, 2007, this notice covers any rulings
on this merchandise which may exist but have not been specifically
identified. CBP has undertaken reasonable efforts to search existing
data bases for rulings in addition to the one identified. No further
rulings have been found. This notice will cover any rulings on this
merchandise that may exist but have not been specifically identified.
Any party who has received an interpretive ruling or decision (i.e.,
ruling letter, internal advice memorandum or decision or protest
review decision) on the merchandise subject to this notice, should
have advised CBP during the notice period.

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, CBP is
revoking any treatment previously accorded by CBP to substantially
identical transactions. Any person involved in substantially identical
transactions should have advised CBP during this notice period. An
importer’s failure to advise CBP of substantially identical transac-
tions or of a specific ruling not identified in this notice, may raise
issues of reasonable care on the part of the importer or his agents for
importations of merchandise subsequent to this notice.

Pursuant to 19 U.S.C. 1625(c)(1), CBP is modifying NY N109175,
NY N019254, and any other ruling not specifically identified, pursu-
ant to the analysis set forth in Proposed Headquarters Ruling Letter
H122349. (see Attachment “A”). Additionally, pursuant to 19 U.S.C.
1625(c)(2), CBP proposes to revoke any treatment previously ac-
corded by CBP to substantially identical transactions.
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Dated: September 8, 2011
Ricuarp Mouica
for

MyLEs B. HARMON,
Director
Commercial and Trade Facilitation Division

Attachment
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HQ H122349
September 8, 2011
CLA-2 OT:RR:CTF:TCM H122349 TNA
CATEGORY: Classification
TARIFF NO.: 6406.10.90
Ms. Moy Cuu
Pacriric EacLE USA
9707 EL PocHE STREET
S. EL Monte, CA 91733

Re: Modification of NY N019254 and NY N109175; Classification of wader
tops

DEar Ms. Cuu:

This is in response to your request, dated June 25, 2010, filed on behalf of
Pacific Eagle Corporation, USA (“Pacific Eagle”) for reconsideration of New
York Ruling Letter (“NY”) N109175, dated June 22, 2010, as it pertains to the
classification of a “fishing wader top” (i.e., a one-piece water-proof garment
used for wading, imported without its corresponding boots)! under the Har-
monized Tariff Schedule of the United States (HTSUS). In addition, we have
reconsidered NY N019254, dated November 9, 2007, which concerns a similar
wader top and was also issued to Pacific Eagle, and found both rulings to be
partly in error. For the reasons that follow, we hereby modify NY N109175
and NY N019254.

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. §1625(c)(1)), as
amended by section 623 of Title VI, notice proposing to modify NY N047346
and NY N061380 was published on July 27, 2011, in Volume 45, Number 31,
of the Customs Bulletin. CBP received no comments in response to this
notice.

FACTS:

The subject merchandise consists of two types of fishing wader tops im-
ported by Pacific Eagle, namely: Style FFSTCH400MX and Style
5HIPSOOMAX4U.2  Style FFSTCH400MX, which we addressed in NY
N109175, is chest-high and has an outer layer of 100% polyester with
camouflage print, a polyester knit mesh inner lining, and a polyurethane
(PU) coated laminate in between. It is imported without its corresponding
waterproof boots, which are attached to the wader top after importation.

Style SHIPSOOMAX4U, which we addressed in NY N019254, is a “men’s
hipper” (a hip-high wader top). It consists of a three-layer laminated fabric
leg portion with reinforcement in the knee, a finished hem at the top and a
buckled strap at the top. It has a label indicating a shoe or boot size. The
fabric, which has a camouflage print design on the outer surface, is made

! We note that many of the rulings cited in herein refer to their merchandise simply as
“waders,” whether it was imported as complete waders with the boot attached, imported
without the boots attached, or imported with stocking feet. In the present case, however, we
have called the subject merchandise “wader tops” to clarify that they are not imported with
boots attached. This is in line with prior CBP rulings. See HQ 085057, dated October 12,
1989.

2 Both NY N109175 and NY N019254 classified a number of items. However, only the
classification of Style FFSTCH400MX and Style 5SHIP800MAX4U is at issue here.
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from two flat knit nylon fabrics with a layer of expanded neoprene in the
center. It is imported without its corresponding waterproof boots, which are
attached to the wader top after importation.

In NY N109175 and NY N019254, CBP classified the wader tops at issue in
subheading 6406.99.15, HTSUS, as “Parts of footwear (including uppers
whether or not attached to soles other than outer soles)... Other: Of other
materials: Of textile materials.”

ISSUE:

Whether the subject wader tops are classified in heading 6210, HTSUS, as
garments, or in heading 6406, HTSUS, as parts of footwear?

LAW AND ANALYSIS:

Classification under the HTSUS is made in accordance with the General
Rules of Interpretation (GRI). GRI 1 provides that the classification of goods
shall be determined according to the terms of the headings of the tariff
schedule and any relative Section or Chapter Notes. In the event that the
goods cannot be classified solely on the basis of GRI 1, and if the headings and
legal notes do not otherwise require, the remaining GRIs may then be ap-
plied. GRI 6 requires that the classification of goods in the subheadings of
headings shall be determined according to the terms of those subheadings,
any related subheading notes and, mutatis mutandis, to the GRIs.

The HTSUS subheadings under consideration are the following:

6210 Garments, made up of fabrics of heading 5602, 5603, 5903, 5906 or
5907:
6210.40 Other men’s or boys’ garments:
Of man-made fibers:
6210.40.50 Other
6406 Parts of footwear (including uppers whether or not attached to

soles other than outer soles); removable insoles, heel cushions and
similar articles; gaiters, leggings and similar articles, and parts

thereof:
6406.10 Uppers and parts thereof, other than stiffeners:
Other:
Other:
Other:
6406.10.90 Other
Other:
6406.99 Of other materials:
6406.99.15 Of textile materials

In your request for reconsideration, you submit that Style
5HIP800MAX4U and Style 0701DPPSF are similar to the Style 0701DPPSF,
which we classified in NY L.82802, dated March 24, 2005, under heading 6210
(subheading 6210.40.50), HTSUS, as a garment. However, Style 0701DPPSF
can be distinguished from the subject merchandise in that it was a “stocking
foot wader” — i.e., a one-piece garment with a neoprene stocking foot at the
bottom of each trouser leg. The stockings were glued to the garment at the
ankles. Typically, the user wears a pair of boots over stocking-foot waders,
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like Style 0701DPPSF. In contrast, the styles at issue are incomplete articles
that are meant to be attached to boots after importation, not worn under
them. As we explain below, CBP has consistently distinguished between
stocking-feet waders; boot waders (imported with boots attached); and wader
“tops” like the ones at issue.

In Nomura (America) Corp. v. United States, the U.S. Court of Customs and
Patent Appeals considered the classification of chest-high boot waders. See
Nomura (America) Corp. v. United States, 58 C.C.P.A. 82; 435 F.2d 1319; 1971
CCPA LEXIS 444; C.A.D. 1007. At the trial level, the U.S. Customs Court
had examined the dictionary definitions of the terms “shoes,” “boots,” “foot-
wear,” and “wader,” and defined “wader” as “high waterproof boots; hip
boots,” or “high waterproof rubber boots for wading.” Nomura (America)
Corp. v. United States, 62 Cust. Ct. 524, 527. Accordingly, the Customs Court
held that the wader was classified as a boot, under the tariff heading that
encompassed “boots, shoes or other footwear, composed primarily of India
rubber.” Id. at 532. This analysis was affirmed by the appellate court, and
later cases have followed the same analysis. See Nomura (America), 58
C.C.P.A. 82, 85; Academy Broadway Corp. v. United States, 9 C.1.T. 55; 1985
Ct. Intl. Trade LEXIS 1619.

CBP rulings have also consistently adhered to this analysis. As a result,
boot waders have been classified as footwear of headings 6401 through 6405,
HTSUS. See HQ 086887, dated June 12, 1990; HQ 960756, dated June 29,
1999. Wader tops have been classified in heading 6406, HTSUS, as parts of
footwear. See HQ 085057, dated October 12, 1989; NY C84222, dated March
4, 1998. Stocking-foot waders have been classified either in heading 6113,
HTSUS, or heading 6210, HTSUS, depending on their constituent materials.
See, e.g., NY L89514, dated January 18, 2006; NY C84222; NY 182659, dated
March 17, 2005; NY H82045, dated June 13, 2001.

Heading 6406, HT'SUS, provides, in pertinent part, for “parts of footwear
(including uppers whether or not attached to soles other than outer soles).”
The courts have considered the nature of “parts” under the HTSUS and two
distinct though not inconsistent tests have resulted. See Bauerhin Technolo-
gies Limited Partnership, & John V. Carr & Son, Inc. v. United States,
(“Bauerhin”) 110 F.3d 774. The first, articulated in United States v. Wil-
loughby Camera Stores, (“Willoughby Camera”) 21 C.C.P.A. 322 (1933) re-
quires a determination of whether the imported item is “an integral, con-
stituent, or component part, without which the article to which it is to be
joined, could not function as such article.” Bauerhin, 110 F.3d at 778 (quoting
Willoughby Camera, 21 C.C.PA. 322 at 324). The second, set forth in United
States v. Pompeo, (“Pompeo”) 43 C.C.P.A. 9 (1955), states that “an imported
item dedicated solely for use with another article is a ‘part’ of that article
within the meaning of the HTSUS.” Id. at 779 (citing Pompeo, 43 C.C.PA. 9
at 13). Under either line of cases, an imported item is not a part if it is “a
separate and distinct commercial entity.” Id.

Style FFSTCH400MX and Style 5HIPSO0MAX4U are designed exclusively
for attachment to waterproof boots. Once attached, they become boot waders.
As such, they are “dedicated solely for use” with the boots. Moreover, the
subject wader tops are not a separate and distinct commercial entity. They
would not reasonably be worn without the boots, as overalls for example,
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because they are designed to be large enough to fit over a user’s clothes.
Thus, they are classified in heading 6406, HTSUS, as “parts of footwear.”
We now turn to the six-digit HTSUS classification. Subheading 6406.10,
HTSUS, provides for “uppers and parts thereof.” The General EN to Chapter
64, paragraph D, explains that a footwear’s upper is “the part of the shoe or
boot above the sole.” There is no limit to the shape or size of the upper. Thus,
the subject wader tops are part of the uppers of the rubber boots to which they
are attached. As a result, Style FFSTCH400MX and Style 5HIPS800MAX4U
are classified in subheading 6406.10.90, HTSUS, as “Parts of footwear (in-
cluding uppers whether or not attached to soles other than outer soles)...
Uppers and parts thereof, other than stiffeners: Other: Other: Other: Other.”
This is consistent with prior CBP rulings. See, e.g., HQ 085057; NY C84222.

HOLDING:

Under the authority of GRI 1, the Style FFSTCH400MX and Style
5HIP800MAX4U wader tops are provided for in heading 6406, HTSUS. More
specifically, they are classified under subheading 6406.10.90, HTSUS, which
provides for: “Parts of footwear (including uppers whether or not attached to
soles other than outer soles)... Uppers and parts thereof, other than stiffen-
ers: Other: Other: Other: Other.” The general, column one duty rate is 4.5%
ad valorem.

Duty rates are provided for your convenience and are subject to change.
The text of the most recent HTSUS and the accompanying duty rates are
provided on the internet at www.usitc.gov/tata/hts/.

EFFECT ON OTHER RULINGS:

NY N019254, dated November 9, 2007, and NY N109175, dated June 22,
2010, are MODIFIED.
Sincerely,

Ricuarp MoJgica
for

MyrEs B. HarmoON,
Director
Commercial and Trade Facilitation Division

— T e

COPYRIGHT, TRADEMARK, AND TRADE NAME
RECORDATIONS

(No. 8 2011)

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

SUMMARY: Presented herein are the copyrights, trademarks, and
trade names recorded with U.S. Customs and Border Protection dur-
ing the month of July 2011. The last notice was published in the
CUSTOMS BULLETIN on August 24, 2011.
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Corrections or updates may be sent to: Department of Homeland
Security, U.S. Customs and Border Protection, Office of Regulations
and Rulings, IPR Branch, 1300 Pennsylvania Avenue, N.W., Mail
Stop 1179, Washington, D.C. 20229-1179

FOR FURTHER INFORMATION CONTACT: Delois Johnson,
Paralegal, Intellectual Property Rights Branch, (202) 325-0088.

Dated: September 9, 2011
CHARLES R. STEUART
Chief,
Intellectual Property Rights &
Restricted Merchandise Branch
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AGENCY INFORMATION COLLECTION ACTIVITIES:

Crew’s Effects Declaration

AGENCY: U.S. Customs and Border Protection (CBP), Department
of Homeland Security.

ACTION: 60-Day Notice and request for comments; Extension of an
existing collection of information.

SUMMARY: As part of its continuing effort to reduce paperwork and
respondent burden, CBP invites the general public and other Federal
agencies to comment on an information collection requirement con-
cerning the Crew’s Effects Declaration (CBP Form 1304). This re-
quest for comment is being made pursuant to the Paperwork Reduc-
tion Act of 1995 (Pub. L. 104-13).

DATES: Written comments should be received on or before
November 14, 2011, to be assured of consideration.

ADDRESSES: Direct all written comments to U.S. Customs and
Border Protection, Attn: Tracey Denning, Regulations and Rulings,
Office of International Trade, 799 9th Street, NW., 5th Floor,
Washington, DC 20229-1177.

FOR FURTHER INFORMATION CONTACT: Requests for
additional information should be directed to Tracey Denning, U.S.
Customs and Border Protection, Regulations and Rulings, Office of
International Trade, 799 9th Street, NW., 5th Floor, Washington,
DC 20229-1177, at 202-325-0265.

SUPPLEMENTARY INFORMATION: CBP invites the general
public and other Federal agencies to comment on proposed and/or
continuing information collections pursuant to the Paperwork
Reduction Act of 1995 (Pub. L. 104-13). The comments should
address: (a) Whether the collection of information is necessary for
the proper performance of the functions of the agency, including
whether the information shall have practical utility; (b) the
accuracy of the agency’s estimates of the burden of the collection of
information; (¢) ways to enhance the quality, utility, and clarity of
the information to be collected; (d) ways to minimize the burden
including the use of automated collection techniques or the use of
other forms of information technology; and (e) the annual costs
burden to respondents or record keepers from the collection of
information (a total capital/startup costs and operations and
maintenance costs). The comments that are submitted will be
summarized and included in the CBP request for Office of
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Management and Budget (OMB) approval. All comments will
become a matter of public record. In this document CBP is
soliciting comments concerning the following information collection:
Title: Crew’s Effects Declaration.
OMB Number: 1651-0020.
Form Number: CBP Form 1304.
Abstract: CBP Form 1304, Crew’s Effects Declaration, was
developed through an agreement by the United Nations
Intergovernmental Maritime Consultative Organization (IMCO)
in conjunction with the United States and various other
countries. This form is used as part of the entrance and clearance
of vessels pursuant to the provisions of 19 CFR 4.7, 19 U.S.C.
1431 and 19 U.S.C. 1434. CBP Form 1304 is completed by the
master of the arriving carrier to record and list the crew’s effects
that are onboard the vessel. This form is accessible at
hitp:/ / forms.cbp.gov/ pdf/ CBP_Form_1304.pdf.

Current Actions: CBP proposes to extend the expiration date of
this information collection with no change to the burden hours or
to the information collected.

Type of Review: Extension (without change).
Affected Public: Businesses or other for-profit institutions.
Estimated Number of Respondents: 9,000.
Estimated Number of Responses per Respondent: 22.9.
Estimated Number of Annual Responses: 206,100.
Estimated Time per Response: 60 minutes.
Estimated Total Annual Burden Hours: 206,100.

Dated: September 6, 2011.

TracEY DENNING,
Agency Clearance Officer,
U.S. Customs and Border Protection.

[Published in the Federal Register, September 12, 2011 (76 FR 56213)]








