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SUMMARY: This document adopts as a final rule, with changes, the
proposed amendments to title 19 of the Code of Federal Regulations
(19 CFR) regarding Remote Location Filing (RLF). RLF is a planned
component of the National Customs Automation Program (NCAP),
authorized by section 414 of the Tariff Act of 1930, as added by section
631 within the Customs Modernization provisions of the North
American Free Trade Agreement Implementation Act. RLF allows a
participating NCAP filer to electronically file with CBP those con-
sumption entries and related information that CBP can process in a
completely electronic data interchange system from a location other
than where the goods will arrive in the United States.

EFFECTIVE DATE: January 29, 2010

FOR FURTHER INFORMATION CONTACT: For systems or
automation issues: Tony Casucci, Office of Information Technology,
at (703) 650-3053. For operational or policy issues: Cynthia
Whittenburg, Trade Policy and Programs, Office of International
Trade, at (202) 863—6512 or via email at remote.filing@dhs.gov.
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SUPPLEMENTARY INFORMATION:

Background

On March 23, 2007, CBP published in the Federal Register (72
FR 13714) a proposal to implement Remote Location Filing (RLF)
regulations in a new subpart E to part 143 within title 19 of the Code
of Federal Regulations (19 CFR part 143, subpart E).

RLF, which currently operates as a National Customs Automation
Program (NCAP) prototype test pursuant to section 414 of the Tariff
Act of 1930, as added by section 631 within the Customs Moderniza-
tion provisions of the North American Free Trade Agreement Imple-
mentation Act, allows a RLF filer to electronically file with U.S.
Customs and Border Protection (CBP) those consumption entries and
related information that CBP can process in a completely electronic
data interchange system from a location other than where the goods
will arrive in the United States.

As noted in 72 FR 13714, the RLF prototype will terminate upon
the effective date of this final rule. RLF prototype participants may
continue to participate in the NCAP test program until this date.

CBP solicited comments on the proposed rulemaking.

Discussion of Comments

Fourteen commenters responded to the solicitation of public com-
ment in the proposed rule. A description of the comments received,
together with CBP’s analyses, is set forth below.

Comment:

Proposed § 143.44(c) describes RLF automation requirements as
encompassing only those entries and entry summaries that CBP
processes completely in an electronic data interchange system. Three
commenters requested that, in the final rule, CBP either specifically
list the RLF-eligible entry types or cite to a source for such informa-
tion.

CBP Response:

Currently, only electronically transmitted consumption entries —
entry types 01 and 11 — may be filed using RLF. CBP is presently
working to expand the entry types that may be processed via RLF. It
is anticipated that upon the total integration of the major cargo and
entry summary functionalities into Automated Commercial Environ-
ment (ACE), the expansion of RLF will be fully realized and will
incorporate most entry types. As the entry types currently permitted
under RLF are expanded in the future, CBP will not list them in the
regulatory text; rather, CBP will include a reference in the regulatory
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text, at § 143.44(c), to the web site located at www.cbp.gov/xp/cgov/
trade/trade_programs/remote_location_filing/ that provides a cur-
rent listing of permissible RLF entry types.

Comment:

Four commenters requested that RLF permit the filing of all entry
types (including anti-dumping, countervailing duty, and quota en-
tries), and not be limited to type 01 and 11 consumption entries. One
of the commenters also suggested that CBP create a special class of
National Permit to allow a broker to file any type of entry in RLF.

CBP Response:

As noted in the response to the previous comment, it is anticipated
that most entry types will be permitted under RLF at such time as
the major cargo and entry summary functionalities are totally inte-
grated into ACE. For this reason, the creation of a special class of
National Permit is unnecessary.

Comment:

One commenter requested that all brokers meeting the criteria set
forth in proposed § 143.43 should have their filer codes centrally
“turned on” automatically in the Automated Commercial System
(ACS) for all eligible RLF ports instead of having their Automated
Broker Interface (ABI) Client Representatives enter them as needed.

CBP Response:

The current ACS environment does not provide this capability.
Coordination with the ABI Client Representative is required to en-
able a broker to file remotely at a specific port.

Comment:

Two commenters requested additional clarification regarding the
specific criteria used by CBP in establishing RLF-operational loca-
tions.

CBP Response:

CBP continually reviews and makes determinations concerning the
addition of new ports to the list of RLF-approved processing locations.
A prospective port must, at a minimum, have appropriate electronic
entry processing capabilities. In determining whether to make a port
RLF-operational, CBP may take into consideration factors such as
trade interest and whether CBP personnel have been trained in RLF
procedures at a particular location. Filers are encouraged to contact
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the CBP RLF Program Manager at remote.filing@dhs.gov to suggest
possible port additions.

Comment:

Four commenters advocated that RLF be permanently adopted as a
final rule.

CBP Response:
CBP concurs.
Comment:

Three commenters requested that CBP adopt procedures that
would provide the trade with a 90-day advance notice of new RLF-
operational ports. The commenters noted that Express Consignment
Carrier Facility (ECCF) operators require advance notice to modify
automated systems to accept RLF entries and, although the proposed
rule notice stated that new RLF locations will be listed in the Auto-
mated Broker Interface (ABI) administrative messaging system, the
document did not state that advance notice will be provided. The
commenters also note that messages sent via ABI will not reach
parties such as carriers and ECCF operators who are not part of ABI
messaging.

CBP Response:

CBP will make every effort to provide advance notice to the trade of
new RLF-operational ports and will list new and pending RLF-
operational ports on its web page so that parties who do not partici-
pate in the ABI administrative messaging system will be informed in
this regard. The agency, however, views adopting a 90-day advance
notice regulatory requirement as unnecessarily restrictive as the
time it takes to train CBP personnel and ensure that the port is fully
RLF operational varies from port to port. As noted above, filers are
encouraged to contact the CBP RLF Program Manager at
remote.filing@dhs.gov for information regarding possible port addi-
tions.

Comment:

Three commenters requested that CBP publish a list of current
RLF operational ports in a manner that is clearly labeled on the CBP
website and includes the date of last update.
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CBP Response:

A complete and current list of existing RLF operational ports is set
forth at the CBP web site located at www.cbp.gov/xp/cgov/trade/
trade_programs/remote_location_filing /. Alink entitled “RLF Opera-
tional Locations” directs viewers to the list, which also contains the
date of last update. A reference to this web site is set forth in §
143.42(Db).

Comment:

One commenter stated that the need for adequate staffing at RLF-
operational ports is essential and noted a lack of uniform training at
these sites.

CBP Response:

CBP is in the process of updating internal RLF standard operating
procedures and training materials which will help achieve a higher
level of proficiency and uniformity in RLF processing skills at RLF-
operational ports.

Comment:

One commenter noted that under the terms of the RLF prototype,
CBP accepted electronic filings of certain “other government agency”
(OGA) information and certifications such as Toxic Substances Con-
trol Act (TSCA) certificates. The commenter urges CBP to expand
RLF in this capacity.

CBP Response:

CBP continues to work with OGAs to fulfill documentation require-
ments electronically through the International Trade Data System
(ITDS). Also, as noted above, when the major cargo and entry sum-
mary functionalities are totally integrated into ACE, it is anticipated
that the expansion of RLF will be fully realized and most OGA
information and filings will be able to be filed electronically.

Comment:

One commenter suggested that RLF should be expanded to include
the Line Release process, prescribed in 19 CFR part 142, subpart D,
which exists to facilitate the clearance of repetitive, low-risk trans-
actions.

CBP Response:

Line Release provides for advance cargo screening and expedited
release at land border ports. The current ACS environment does not
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provide the capability for RLF to include Line Release. However, as
entry processing migrates to ACE and CBP’s system capabilities
evolve, CBP will explore opportunities to achieve various process
objectives based on the expanded automation capabilities.

Comment:

One commenter stated that RLF regulations are not necessary
because the RLF prototype has been functioning for 13 years and
ACE will make RLF redundant. The commenter suggests that RLF
should continue as a NCAP prototype until such time as the func-
tionalities of ACE are totally integrated.

CBP Response:

Promulgating RLF as a regulatory program will clarify and harmo-
nize RLF requirements and provide the operational groundwork for
ACE. ACE will not replace RLF; rather, ACE will be the electronic
means necessary to expand RLF.

Comment:

One commenter, citing the proposed amendment to 19 CFR
141.61(a)(2) which would allow electronic entry and entry summary
documentation to be filed “by the importer of record or his duly
authorized agent, one of whom must be a resident of the United
States for the purposes of receiving service of process,” requested that
CBP verify that it is not amending part 141 to allow customs brokers
(or any other future authorized agent for an importer) to prepare and
file customs entries, entry summaries and/or other “customs busi-
ness” documents from outside the United States on the importer’s
behalf.

CBP Response:

The amendments to 19 CFR 141.61(a)(2) are intended to provide
regulatory guidance for RLF regarding the manner by which elec-
tronic entry and entry summary documentation are to be prepared.
This regulatory package does not address the issue of whether entries
can be filed from outside the United States.

Comment:

One commenter suggested changes to proposed 19 CFR 141.61(a)(2)
which concerns the preparation of electronic entry and entry sum-
mary documentation. The commenter notes that the certification of
the entry filing is “customs business,” as defined in 19 U.S.C. 1641(a)
and 19 CFR 111.1, and the person responsible for preparing the
electronic filing, not simply the transmitter of the filing, must be the
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importer self-filer or a licensed U.S. customs broker. Accordingly, the
commenter suggests deleting the phrase in proposed § 141.61(a)(2)
which states, “...by the importer of record or his duly authorized
agent, one of whom must be resident in the United States for pur-

poses of receiving service of process ...” and adding in its place the
language, “ ... by the importer of record or the importer’s duly autho-
rized customs broker”.

CBP Response:

CBP agrees with the commenter’s suggested language and pro-
posed § 141.61(a)(2), as set forth in 72 FR 13714, is amended in this
document to state that the entry and entry summary documentation
must be certified by the importer of record or the importer’s duly
authorized “customs broker.” This provision is further amended to
retain the concept of the importer’s “duly authorized agent” in a
service of process context.

Comment:

One commenter noted that RLF pertains only to customs brokers
and that importers who are self-filers have no permit restrictions and
may file entries of all kinds at all ports in the U.S. In order to
maintain the current level playing field, brokers must continue to
have the option of offering their clients the same capabilities. To that
end, the commenter proposes that a special class of national permit
should be created that would allow brokers to file at all ports with no
restrictions as to entry types. The commenter posits that creating a
new class of permit would provide brokers with the same filing op-
tions as self-filing importers.

CBP Response:

The legislative intent of the Customs Modernization Act (Public
Law 103-182, 107 Stat. 2170 (December 8, 1993), was to allow na-
tionally permitted brokerage firms to file electronically at all ports of
entry, and CBP is working toward that objective. Additionally, and as
noted above, when the major cargo and entry summary functional-
ities are totally integrated into ACE, the expansion of RLF will be
fully realized, and it is anticipated that RLF will be able to encompass
most, if not all, entry types.

Comment:

One commenter inquired whether a broker would be allowed to
make entry via RLF even when the broker has an office in the port of
entry.
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CBP Response:

A broker may use CBP’s electronic invoice capabilities to facilitate
an entry filing when the broker has an office in the port of entry.

Comment:

Several commenters noted that express consignment carrier and
courier hub facilities (ECCFs) are privately constructed and funded
facilities at which ECCF operators are required to pay reimburse-
ment fees to CBP (see § 24.23(b)(4)) for services provided by the
agency at these facilities. As ECCF's are increasingly used by conven-
tional brokers who do not pay reimbursement fees, the commenters
suggested that CBP should impose filer code restrictions and ECCF
operators should be able to choose which of their port codes will be
RLF-eligible and which brokers will be permitted to file RLF entries
at the ECCFs.

CBP Response:

With regard to the commenters’ request for filer code restrictions at
ECCFs, CBP notes that RLF operational ports, including ECCFs, are
open to all filers and importers who fulfill the RLF eligibility criteria.

Comment:

Several commenters requested that ECCF operators be notified as
part of the approval and set-up process to prevent the filing of dupli-
cate entries resulting from situations where an importer retains the
services of an outside customs broker to file an entry instead of using
the ECCF’s designated “in-house” broker who typically arranges cus-
toms clearance at the facility.

CBP Response:

As this issue is substantively outside the scope of the proposed
amendments to the CBP regulations set forth in 72 FR 13714, it
cannot be addressed in this final rule. CBP notes, however, that as
importers are obligated to use reasonable care in making an entry,
the U.S. purchaser and the foreign shipper are obligated to coordinate
with each other as to which of them will be responsible for entering
the foreign merchandise covered by their transaction. Brokers are
obligated to exercise reasonable supervision over the customs busi-
ness they perform and are obligated to ask whether an entry is being
made on behalf of the foreign shipper or the U.S. purchaser. If the
parties to the transaction meet their above-described legal obliga-
tions, the issue of duplicate entries being made on the same merchan-
dise should not occur. However, where duplicate entries are filed,
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filers may remedy this through CBP’s established entry cancellation
procedures. For a further discussion of this issue, the trade is advised
to contact the Trade Facilitation and Administration Division, Office
of International Trade, Customs and Border Protection, at (202)
863—-6000.

Comment:

Several commenters note that as an ECCF operator engages in a
contractual agreement with a shipper through the terms and condi-
tions of the air waybill, the ECCF operator is contractually obligated
to abide by the instructions from the shipper. These terms and con-
ditions include the authority to make clearance arrangements at
destination and offer an option under which the shipper can specify
that the consignee will make clearance arrangements. The comment-
ers expressed concern that the proposed RLF regulations make no
mention of this contractual obligation and thus create the possibility
of forced contractual breach by requiring the ECCF operator to accept
the entry under arrangements by the consignee.

CBP Response:

These comments address a substantive issue that is beyond the
scope of the proposed RLF rule and therefore will not be considered in
the context of this final rule.

Comment:

Several commenters described the PAIRED program as distinct
from RLF and suggested that if PAIRED were to be eliminated, as
proposed, valuable experience and established relationships between
the trade, participating government agencies and CBP will be lost.
The commenters noted that PAIRED port entries were designed to
facilitate legitimate low risk/repetitive trade throughout the United
States and therefore play a significant part in the economic well-
being of our nation and the importing companies that use the
PAIRED program. The commenters further noted that although Con-
gress stated that the PAIRED program would be eliminated upon
implementation of RLF, this presupposed that RLF would provide the
same benefits and unique aspects of PAIRED. In this regard, it is
noted that AD/CVD entries, quota entries, single bond entries, and
paper entry filings required by certain other government agencies are
permitted under PAIRED, but not under RLF at this time.

CBP Response:

CBP agrees that the PAIRED program is distinct from RLF. RLF is
processed in a completely electronic environment while PAIRED, in
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most cases, still relies on paper filings. The PAIRED program was
implemented in 1987 as an alternative process for importers to use
the existing “telecommunications facilities” that were available at
that time to expedite the submission, review, and final disposition of
entry documentation. PATRED was implemented as an attempt to
reduce the costs associated with maintaining the transportation in-
bond system. In 1987, CBP did not possess the technological re-
sources for electronic filing, nor did the agency possess the statutory
authority to permit brokers to file entries to districts other than those
for which they held district permits.

Congress directed the discontinuance of PAIRED entries upon
implementation of RLF. See House Report No. 103-361(I), page 127.
CBP is of the view that elimination of the PAIRED program fulfills
Congressional intent by increasing electronic filing (a major impetus
of the Customs Modernization provisions of the North American Free
Trade Agreement Implementation Act, Pub. L. 103-182, 107 Stat.
2170 (December 8, 1993). The argument that RLF was intended to
provide the same benefits as PAIRED is unsubstantiated and, in any
event, will be rendered moot in the foreseeable future as ACE mod-
ernization development will deliver major release and entry sum-
mary processing capabilities in 2009.

Comment:

Several commenters request that elimination of the PAIRED pro-
gram should be phased in until RLF is implemented for all entry

types.
CBP Response:

CBP does not view an interim continuation of the PAIRED program
as conducive to either CBP’s homeland security objectives or its cus-
toms modernization initiatives. As noted above, RLF was established
under the Customs Modernization Act and provides for the electronic
submission of required entry and entry summary data from any
location regardless of where the merchandise arrives in the United
States or where it is examined. Under RLF, physical examinations
are not restricted to either the port of filing or the port of arrival
(unlike PATRED). Examination can also take place at the port nearest
the cargo’s final destination. RLF supports comprehensive account
based processing by allowing filers to electronically manage and con-
trol filing of customs cargo data. RLF also supports the accurate
electronic tracking of cargo arrival and required electronic review.
The PAIRED program does not support these important security
objectives and runs counter to the agency’s modernization efforts.
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Conclusion

After analysis of the comments and further review of the matter,
CBP has determined to adopt as final, with the changes mentioned in
the comment discussion, the proposed rule published in the Federal
Register (72 FR 13714) on March 23, 2007.

This final rule also effects an additional non-substantive change to
§§ 143.43(a), 143.44(a) and 143.44(b) to clarify that the importer of
record, in addition to a customs broker, may participate in RLF.

The Regulatory Flexibility Act and Executive Order 12866

Because these amendments implement a voluntary program pro-
vided for by statute, and have the effect of streamlining the entry
process and reducing the overall regulatory burden on the general
public, it is certified pursuant to the provisions of the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq. that these amendments will not
have a significant economic impact on a substantial number of small
entities. Further, these amendments do not meet the criteria for a
“significant regulatory action” as specified in E.O. 12866.

Paperwork Reduction Act

As there are no new collections of information proposed in this
document, the provisions of the Paperwork Reduction Act of 1995 (44
U.S.C. 3507) are inapplicable.

Signing Authority
This document is being issued in accordance with 19 CFR 0.1(a)(1).
List of Subjects

19 CFR Part 111

Administrative practice and procedure, Brokers, Customs duties
and inspection, Imports, Licensing, Reporting and recordkeeping re-
quirements.

19 CFR Part 113

Customs duties and inspection, Imports, Reporting and recordkeep-
ing requirements, Surety bonds.

19 CFR Part 141

Customs duties and inspection, Entry of merchandise, Invoices,
Release of merchandise, Reporting and recordkeeping requirements.

19 CFR Part 142
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Customs duties and inspection, Forms, Reporting and recordkeep-
ing requirements.

19 CFR Part 143

Automated Broker Interface (ABI), Computer technology (Elec-
tronic entry filing), Customs duties and inspection, Entry of merchan-
dise, Invoice requirements, Reporting and recordkeeping require-
ments.

Amendments to the Regulations

For the reasons stated in the preamble, parts 111, 113, 141, 142 and
143 of title 19 of the CFR (19 CFR parts 111, 113, 141, 142 and 143)
are amended as set forth below.

PART 111 — CUSTOMS BROKERS

1. The general authority citation for part 111 continues to read as
follows:

AUTHORITY: 19 U.S.C. 66, 1202 (General Note 3(i), Harmonized
Tariff Schedule of the United States), 1624, 1641.

H sk ok ok ok

2. Section 111.2(b)(2)1)(C) is revised to read as follows:

§ 111.2 License and district permit required.

& kR ok sk

(C) Electronic filing. A broker may electronically file entries
for merchandise from a remote location, pursuant to the terms set
forth in subpart E to part 143 of this chapter, and may electronically
transact other customs business even though the entry is filed, or
other customs business is transacted, within a district for which the
broker does not have a district permit; and

& ok ok ok sk

PART 113 — CUSTOMS BONDS

3. The general authority citation for part 113 continues to read as
follows:
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AUTHORITY: 19 U.S.C. 66, 1623, 1624.

& ok ok ok sk

§ 113.62 [Amended]

4. In § 113.62, paragraph (k)(1) is amended by removing the refer-
ence “, subpart D,” and by removing the words “that subpart” and
adding in their place the words, “part 143”.

PART 141 — ENTRY OF MERCHANDISE

5. The general authority citation for part 141 is revised, and the
specific authority citations for subparts F and G and §§ 141.68 and
141.90 continue to read as follows:

AUTHORITY: 19 U.S.C. 66, 1414, 1448, 1484, 1624.
Subpart F also issued under 19 U.S.C. 1481,

Subpart G also issued under 19 U.S.C. 1505;

& ok ok ok sk

Section 141.68 also issued under 19 U.S.C. 1315;

EE S T

Section 141.90 also issued under 19 U.S.C. 1487;
kosk ok sk ok

6. In § 141.18:

a. The introductory sentence is amended by removing the word
“Customs” and adding in its place the word “customs”, and by
removing the word “shall” and adding in its place the word
“may”;

b. Paragraph (a) is revised; and

c. Paragraph (b) is amended by removing the word “Customs”
and adding in its place the term “CBP”.
The revision reads as follows:

§ 141.18 Entry by nonresident corporation.

& ok ok ok sk

(a) Has a resident agent in the State where the port of entry is
located who is authorized to accept service of process against that
corporation or, in the case of an entry filed from a remote location
pursuant to subpart E of part 143 of this chapter, has a resident agent
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authorized to accept service of process against that corporation either
in the State where the port of entry is located or in the State from
which the remote location filing originates; and

& ok ok ok sk

7.In § 141.61:
a. Paragraphs (a) and (b) are revised;

b. Paragraph (c) is amended, in the first sentence, by removing
the word “shall” and adding in its place the word “must”, and;
in the second sentence, by removing the word “shall” and
adding in its place the word “will”;

c. Paragraph (d) is amended by removing the word “shall” each
place that it appears and adding the word “must”, and by
removing the words “Customs Form” each place they appear
and adding the words “CBP Form”;

d. Paragraph (e) is amended:
i.  In paragraphs (e)(1) through (e)(3), by removing the word
“shall” each place that it appears and adding the word

“must”, and by removing the words “Customs Form” each
place they appear and adding the words “CBP Form”;

ii. In paragraph (e)(4), by removing the word “shall” and
adding in its place the word “will” and by removing the
word “Customs” and adding in its place the term “CBP”;
and

iii. In paragraph (e)(5), by removing the word “shall” and
adding in its place the word “will”; and

e. Paragraph (f) is amended:

i. In paragraph (f)(1), by removing the word “shall” and
adding in its place the word “must”; in paragraph (f)(1)(iv),
by removing, in the second sentence, the words “shall
represent” and adding in their place the words “must
represent”; and, in the third sentence, by removing the
word “shall” and adding in its place the word “must” and
by removing the word “Customs” each place that it ap-
pears and adding the term “CBP”;

ii. In paragraph (f)(2)(i), by removing the word “shall” each
place that it appears and adding the word “must” and by
removing the word “Customs” and adding in its place the
term “CBP”;

iii. In paragraph (f)(2)(ii), by removing, in the first sentence,
the word “shall” and adding in its place the word “must”,
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by removing in the second sentence the words “shall rep-
resent” and adding in their place the words “must repre-
sent”; and, in the third sentence, by removing the word
“shall” and adding in its place the word “must”; and, in
paragraphs (f)(2)(iii) and (f)(2)(iv), by removing the word
“shall” each place that it appears and adding the word
“must”.
The revision reads as follows:

§ 141.61 Completion of entry and entry summary documenta-
tion.

(a) Preparation — (1) Paper entry and entry summary documenta-
tion. Except when entry and entry summary documentation is filed
with CBP electronically pursuant to the provisions of part 143 of this
chapter:

(i) Such documentation must be prepared on a typewriter
(keyboard), or with ink, indelible pencil, or other permanent
medium, and all copies must be legible;

(ii) The entry summary must be signed by the importer (see
§ 101.1 of this chapter); and

(iii) Entries, entry summaries, and accompanying documen-
tation must be on the appropriate forms specified by the
regulations and must clearly set forth all required informa-
tion.

(2) Electronic entry and entry summary documentation. Entry
and entry summary documentation that is filed electronically
pursuant to part 143 of this chapter must contain the informa-
tion required by this section and must be certified (see §§ 143.35
and 143.44 of this chapter) by the importer of record or his duly
authorized customs broker as being true and correct to the best
of his knowledge. The importer of record, customs broker, or a
duly authorized agent must be resident in the United States for
purposes of receiving service of process. A certified electronic
transmission is binding in the same manner and to the same
extent as a signed document.

(b) Marks and numbers previously provided. An importer may omit
from entry summary (CBP Form 7501) the marks and numbers pre-
viously provided for packages released or withdrawn.

L S i

§ 141.63 [Amended]
8. In § 141.63:
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a. a. Paragraphs (a)(2) and (b) are amended by removing the
word “shall” each place that it appears and adding the word
“will”; and

b. Paragraph (c) is removed.

§ 141.68 [Amended]
9.In § 141.68:

a. Paragraphs (a) through (e), (g), and (h) are amended by re-
moving the word “shall” each place that it appears and adding
the word “will”; and

b. Paragraphs (a), (d), and (f) through (h) are amended by remov-
ing the word “Customs” each place that it appears and adding
the term “CBP”.

10. In § 141.86:

a. Paragraphs (a) through (e) are amended by removing the word
“shall” each place that it appears and adding the word “must”;

b. Paragraph (f) is amended by removing the word “shall” and
adding in its place the word “must”, and by removing the word
“Customs” and adding in its place the term “CBP”;

c. Paragraph (g) is amended by removing the word “shall” and
adding in its place the word “must”;

d. Paragraph (h) is revised; and

e. Paragraph (j) is amended by removing the word “shall” and
adding in its place the word “must”.
The revisions read as follows:

§ 141.86 Contents of invoices and general requirements.

& ok ok ok sk

(h) Numbering of invoices and pages. (1) Invoices. Except when
electronic invoice data are transmitted to CBP under the provisions of
part 143 of this chapter, when more than one invoice is included in the
same entry, each invoice with its attachments must be numbered
consecutively by the importer on the bottom of the face of each page,
beginning with No. 1.

(2) Pages. Except when electronic invoice data are transmitted
to CBP under the provisions of part 143 of this chapter, if the
invoice or invoices filed with one entry consist of more than two
pages, each page must be numbered consecutively by the im-
porter on the bottom of the face of each page, with the page
numbering beginning with No. 1 for the first page of the first
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invoice and continuing in a single series of numbers through all
the invoices and attachments included in one entry.

(3) Both invoices and pages. Except when electronic invoice data
are transmitted to CBP under the provisions of part 143 of this
chapter, both the invoice number and the page number must be
shown at the bottom of each page when applicable. For example,
an entry covering one invoice of one page and a second invoice of
two pages must be paginated as follows:

Inv. 1, p. 1.
Inv. 2, p. 2.

Inv. 2, p. 3

& kR ok sk

11. In § 141.90:
a. Paragraph (b) is revised;

b. Paragraph (c) is amended by removing the word “shall” each
place that it appears and adding the word “must” in its place;
and

c. Paragraph (d) is revised.
The revisions read as follows:

§ 141.90 Notation of tariff classification and value on invoice.

& ok ok ok sk

(b) Classification and rate of duty. The importer or customs broker
must include on the invoice or with the invoice data the appropriate
subheading under the provisions of the Harmonized Tariff Schedule
of the United States (19 U.S.C. 1202) and the rate of duty for the
merchandise being entered. Except when invoice line data are linked
to an entry summary line and transmitted to CBP electronically
under the provisions of part 143, that information must be noted by
the importer or customs broker in the left-hand portion of the invoice,
next to the articles to which they apply.

& ok ok ok sk

(d) Importer’s notations in blue or black ink. Except when invoice
line data are linked to an entry summary line and transmitted to CBP
electronically under the provisions of part 143, all notations made on

the invoice by the importer or customs broker must be in blue or black
ink.
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PART 142 — ENTRY PROCESS

12. The authority citation for part 142 continues to read as follows:

AUTHORITY: 19 U.S.C. 66, 1448, 1484, 1624.
13. In § 142.3:
a. Paragraph (a) is amended by:

1.

ii.

ii.

iv.

removing in the introductory sentence the word “shall”
and adding in its place the word “must”;

by removing in paragraph (a)(1) the word “Customs” each
place that it appears and adding the term “CBP” and by
removing the word “shall” and adding in its place the word
“must”;

by removing in paragraph (a)(5) the word “Customs” and
adding in its place the term “CBP”;

by removing in paragraph (a)(6) the word “shall” and add-
ing in its place the word “must” and by removing the term
“CF” and adding in its place the words “CBP Form”;

b. Paragraph (b) is revised; and

c. A new paragraph (d) is added.
The revision and addition read as follows:

§ 142.3 Entry documentation required.

& kR ok sk

(b) Entry summary filed at time of entry. When the entry summary
is filed at time of entry in accordance with § 142.12(a)(1) or § 142.13:

(1) CBP Form 3461 or 7533 will not be required; and
(2) CBP Form 7501 or CBP Form 3311 (as appropriate, see §
142.11) may serve as both the entry and the entry summary

documentation if the additional documentation set forth in para-
graphs (a)(2), (3), (4) and (5) of this section and § 142.16(b) is

filed.

L S i

(d) Electronic Format. The entry documentation identified in this
section may be submitted to CBP in either a paper or, where appro-
priate, an electronic format.

PART 143 — SPECIAL ENTRY PROCEDURES

14. The authority citation for part 143 is revised to read as follows:

AUTHORITY: 19 U.S.C. 66, 1414, 1481, 1484, 1498, 1624, 1641.
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15. Section 143.0 is revised to read as follows:

§ 143.0 Scope.

This part sets forth the requirements and procedures for participa-
tion in the Automated Broker Interface (ABI), for the clearance of
imported merchandise under appraisement and informal entries, and
under electronic entry filing and under Remote Location Filing
(RLF). All requirements and procedures set forth in this part are in
addition to the general requirements and procedures for all entries
set forth in part 141 of this chapter. More specific requirements and
procedures are set forth elsewhere in this chapter; for example, part
145 concerns importations by mail and part 10 concerns merchandise
conditionally free of duty or subject to a reduced rate.

16. In § 143.32, the introductory text and paragraphs (a), (b), (d)
through (k), and the first sentence of paragraph (o) are revised to read
as follows:

§ 143.32 Definitions.

The following are definitions for purposes of subparts D and E of
this part:

(a) ABI. “ABI” means the Automated Broker Interface and refers to
a module of ACS that allows entry filers to transmit immediate
delivery, entry and entry summary data electronically to CBP
through ACS and to receive transmissions from ACS.

(b) ACS. “ACS” means the Automated Commercial System and
refers to CBP’s integrated comprehensive tracking system for the
acquisition, processing and distribution of import data.

* ok ok ok &

(d) Broker. “Broker” means a customs broker licensed under part
111 of this chapter.

(e) Certification. “Certification” means the electronic equivalent of a
signature for data transmitted through ABI. This electronic (fac-
simile) signature must be transmitted as part of the immediate de-
livery, entry or entry summary data. Such data are referred to as
“certified”.

(f) Data. “Data” when used in conjunction with immediate delivery,
entry and/or entry summary means the information required to be
submitted with the immediate delivery, entry and/or entry summary,
respectively, in accordance with the CATAIR (CBP Publication 552,
Customs and Trade Automated Interface Requirements) and/or CBP
Headquarters directives. It does not mean the actual paper docu-
ments, but includes all of the information required to be in such
documents.
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(g) Documentation. “Documentation” when used in conjunction with
immediate delivery, entry and/or entry summary means the docu-
ments set forth in § 142.3 of this chapter, required to be submitted as
part of an application for immediate delivery, entry and/or entry
summary, but does not include the CBP Forms 7501, 3461 (or alter-
native forms).

(h) EDIFACT. “EDIFACT” means the Electronic Data Interchange
for Administration, Commerce and Transport that provides an elec-
tronic capability to transmit detailed CBP Forms 7501 and 3461, and
invoice data.

(i) Electronic entry. “Electronic entry” means the electronic
transmission to CBP of:
(1) Entry information required for the entry of merchandise;
and
(2) Entry summary information required for the classifica-
tion and appraisement of the merchandise, the verification
of statistical information, and the determination of compli-
ance with applicable law.

(j) Electronic immediate delivery. “Electronic immediate delivery”
means the electronic transmission of CBP Forms 3461 or 3461 alter-
nate (CBP Form 3461 ALT) data utilizing ACS in order to obtain the
release of goods under immediate delivery.

(k) Electronic Invoice Program (EIP). “EIP” refers to modules of the
Automated Broker Interface (ABI) that allow entry filers to transmit
detailed invoice data and includes Automated Invoice Interface (AII)
and any other electronic invoice authorized by CBP.

* ok ok %k *

(0) Selectivity criteria. “Selectivity criteria” means the categories of
information that guide CBP’s judgment in evaluating and assessing
the risk of an immediate delivery, entry, or entry summary transac-
tion. * * *

k0 ok sk * *

17. Part 143 is amended by adding a new subpart E, consisting of §§
143.41 through 143.45, to read as follows:

Subpart E — Remote Location Filing
Sec.

143.41 Applicability.

143.42 Definitions.
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143.43 RLF eligibility criteria.
143.44 RLF procedure.
143.45 Filing of additional entry information.

Subpart E — Remote Location Filing

§ 143.41 Applicability.

This subpart sets forth the general requirements and procedures
for Remote Location Filing (RLF). RLF entries are subject to the
documentation, document retention and document retrieval require-
ments of this chapter as well as the general entry requirements of
parts 141, 142 and 143 of this chapter. Participation in the RLF
program is voluntary and at the option of the filer.

§ 143.42 Definitions.

The following definitions, in addition to the definitions set forth in
§ 143.32 of this part, apply for purposes of this subpart E:

(a) Remote Location Filing (RLF) — “RLF” is an elective method of
making entry by which a customs broker with a national permit
electronically transmits all data information associated with an entry
that CBP can process in a completely electronic data interchange
system to a RLF-operational CBP location from a remote location
other than where the goods are being entered. (Importers filing on
their own behalf may file electronically in any port, subject to ABI
filing requirements.)

(b) RLF-operational CBP location— “RLF-operational CBP loca-
tion” means a CBP location within the customs territory of the United
States that is staffed with CBP personnel who have been trained in
RLF procedures and who have operational experience with the Elec-
tronic Invoice Program (EIP). EIP is defined in § 143.32 of this
chapter. Alist of all RLF-operational locations is available for viewing
on the CBP Internet web site located at www.cbp.gov/xp/cgov/
trade/trade_programs/remote_location_filing/ .

§ 143.43 RLF eligibility criteria.
(a) Automation criteria. To be eligible for RLF, a licensed customs
broker or importer of record must be:

(1) Operational on the ABI (see 19 CFR part 143, subpart A);
(2) Operational on the EIP prior to applying for RLF; and

(3) Operational on the ACH (or any other CBP-approved method
of electronic payment), for purposes of directing the electronic
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payment of duties, taxes and fees (see 19 CFR 24.25), 30 days
before transmitting a RLF entry.

(b) Broker must have national permit. To be eligible for RLF, a
licensed customs broker must hold a valid national permit (see 19
CFR 111.19(9)).

(c) Continuous bond. A RLF entry must be secured with a continu-
ous bond.

§ 143.44 RLF procedure.

(a) Electronic transmission of invoice data. For RLF transactions, a
customs broker or importer of record must transmit electronically,
using EIP, any invoice data required by CBP.

(b) Electronic transmission of payment. For RLF transactions, a
customs broker or importer of record must direct the electronic pay-
ment of duties, taxes and fees through the ACH (see 19 CFR 24.25) or
any other method of electronic payment authorized by CBP.

(¢) Automation requirements. Only those entries and entry summa-
ries that CBP processes completely in an electronic data interchange
system will be accepted for RLF. For a listing of entry types that may
be filed via RLF, go to www.cbp.gov/xp/cgov/tradel
trade_programs/remote_location_filing/ .

(d) Combined electronic entry and entry summary. For RLF trans-
actions using a combined electronic entry and entry summary, a
customs broker must submit to CBP, through ABI or any other elec-
tronic interface authorized by CBP, a complete and error- free elec-
tronic data transmission constituting the entry summary that serves
as both the entry and entry summary.

(e) No line release or immediate delivery entries permitted under
RLF. Line release (see 19 CFR, Part 142, Subpart D) or immediate
delivery procedures may not be combined with RLF transactions.

(f) Data acceptance and release of merchandise. Data that are com-
plete and error free will be accepted by CBP. If electronic invoice or
additional electronic documentation is required, CBP will so notify
the RLF filer. If no documentation is required to be filed, CBP will so
notify the RLF filer. If CBP accepts the RLF entry (including invoice
data) under §§ 143.34 through 143.36 of this part, the RLF entry will
be deemed to satisfy all filing requirements under this part and the
merchandise may be released.

(g) Liquidation. The entry summary will be scheduled for liquida-
tion once payment is made under statement processing (see 19 CFR
24.25).

§ 143.45 Filing of additional entry information.
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When filing from a remote location, a RLF filer must electronically
file all additional information required by CBP to be presented with
the entry and entry summary information (including facsimile trans-
missions) that CBP can accept electronically. If CBP cannot accept
additional information electronically, the RLF filer must file the ad-
ditional information in a paper format at the CBP port of entry where
the goods arrived.

Dated: December 22, 2009

JAvson P. AHERN
Acting Commissioner
U.S. Customs and Border Protection

Timothy E. Skud
Deputy Assistant Secretary of the Treasury

[Published in the Federal Register, December 30, 2009 (74 FR 69015)]
‘

DEPARTMENT OF THE TREASURY

19 CFR PARTS 101, 113 AND 133

Docket No. USCBP-2006-0013

RIN 1505-AB54
Customs and Border Protection’s Bond Program

AGENCY: Customs and Border Protection, Department of Home-
land Security; Department of the Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document proposes amendments to title 19 of the
Code of Federal Regulations to reflect the centralization of the con-
tinuous bond program at Customs and Border Protection’s (CBP’s)
Revenue Division, Office of Finance. Pursuant to this centralization,
continuous bonds must be filed at the Revenue Division via mail, fax,
or in an electronic format, and the Revenue Division will assume the
bond functions previously performed at the port level. The authority
to approve single transaction bonds will remain with port directors.
The changes proposed in this document support CBP’s bond program
by ensuring an efficient and uniform approach to the approval, main-
tenance, and periodic review of continuous bonds. Additionally, the
proposed changes update provisions to accommodate the use of infor-
mation technology and modern business practices.
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DATES: Comments must be received on or before March 8, 2010.

ADDRESSES: You may submit comments, identified by Docket
No. USCBP-2006-0013, by one of the following methods:

e Federal eRulemaking Portal: http://www.regulations.gov.
Follow the instructions for submitting comments via Docket
No. USCBP-2006-0013.

e Mail: Trade and Commercial Regulations Branch, Regulations
and Rulings, Customs and Border Protection, 799 9th St.,
N.W. (Mint Annex), Washington, D.C. 20229-1179.

Instructions: All submissions received must include the agency name
and docket number for this rulemaking. All comments received will
be posted without change to http:/ /www.regulations.gov, including
any personal information provided. For detailed instructions on sub-
mitting comments and additional information on the rulemaking
process, see the “Public Participation” heading of the SUPPLEMEN-
TARY INFORMATION section of this document.

Docket: For access to the docket to read background documents or
comments received, go to http://www.regulations.gov. Submitted com-
ments may also be inspected during regular business days between
the hours of 9 a.m. and 4:30 p.m. at the Trade and Commercial
Regulations Branch, Customs and Border Protection, 799 9th Street,
N.W,, 5th Floor, Washington, D.C. Arrangements to inspect submitted
comments should be made in advance by calling Joseph Clark at (202)
325-0118.

FOR FURTHER INFORMATION CONTACT: Bruce Ingalls,
Chief, Debt Management Branch, Revenue Division, Customs and
Border Protection, Tel. (317) 298-1307.

SUPPLEMENTARY INFORMATION:
Public Participation

Interested persons are invited to participate in this rulemaking by
submitting written data, views, or arguments on all aspects of the
proposed rule. Customs and Border Protection (CBP) also invites
comments that relate to the economic, environmental, or federalism
effects that might result from this proposed rule. If appropriate to a
specific comment, the commenter should reference the specific por-
tion of the proposed rule, explain the reason for any recommended
change, and include data, information, or authority that support such
recommended change.
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Background

This document proposes amendments to title 19 of the Code of
Federal Regulations (19 CFR) to reflect the centralization of the
continuous bond program at CBP’s Revenue Division (RD), Office of
Finance, in Indianapolis, Indiana. Pursuant to this centralization,
continuous bonds must be filed, reviewed and, if approved, main-
tained at the RD. It is proposed that the documentation for these
types of bonds, including CBP Form 301, applications, riders, termi-
nations, power of attorney forms, and Importer ID Input Records
(CBP Form 5106), must be filed at the RD via mail, fax, or in an
electronic format as prescribed by CBP. The RD will assume the bond
functions previously performed at the port level, with the noted ex-
ception that the authority to approve single transaction bonds will
remain with port directors.

It is noted that most continuous basic importation bonds are no
longer processed and retained on file at the ports, and the majority of
bond sufficiency matters concerning these bonds are currently pro-
cessed at the RD. In 2003, CBP port directors delegated the authority
to review and process these types of bonds to the RD. Consequently,
under existing procedures, any person who is required to post a
continuous basic importation bond to secure a CBP transaction or
multiple transactions has the option of filing the bond directly with
the port director (as per 19 CFR 113.11), or indirectly to the RD. In
fact, continuous basic importation bonds that are submitted directly
to the port are subsequently referred to the RD by the port director.
Also in 2003, the Director of the International Trade Compliance
Division authorized, per 19 CFR 113.15, port directors to allow the
retention of approved continuous bonds at the RD.

Many of the changes to 19 CFR part 113 proposed in this document
are intended to facilitate the use of electronic submission of continu-
ous bond documentation. The requirements for the electronic submis-
sion of bond documentation will be available on the CBP web site,
www.cbp.gov. The web site will feature a direct link to CBP bond
program directives.

The changes proposed in this document implement recommenda-
tions set forth in a review of the continuous bond program commis-
sioned by CBP. See “Grant Thornton Review of Customs Continuous
Transaction (Entry) Bonds,” dated April 3, 2003. The study found that
centralization of the continuous bond program would strengthen the
effectiveness of the program by enhancing efficiency and uniformity.

Arrangements for public inspection of the document may be made by
calling Joseph Clark at (202) 572—-8768.
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This document also proposes non-substantive amendments to 19
CFR to reflect the nomenclature changes made necessary by the
transfer of the legacy U.S. Customs Service of the Department of the
Treasury to the Department of Homeland Security (DHS) and DHS’
subsequent renaming of the agency as U.S. Customs and Border
Protection on March 31, 2007 (see 72 FR 20131, dated April 23, 2007).
As a consequence of these changes, this document proposes certain
non-substantive nomenclature changes to reflect the realities just
described, and the issuance of new definitions in the regulations
whereby the term “Customs” means “Customs and Border Protec-
tion,” the terms “Commissioner” and “Commissioner of Customs”
mean “Commissioner of Customs and Border Protection,” the acro-
nym “CBP” means “Customs and Border Protection,” and the acro-
nym “RD” means “Revenue Division.”

EXPLANATION OF AMENDMENTS

It is proposed to amend title 19 of the CFR to reflect the consolida-
tion of the continuous bond program at the Revenue Division (RD),
the use of electronic filing for the submission of continuous bonds and
related documentation, and the transfer of Customs and Border Pro-
tection (CBP) to the Department of Homeland Security (DHS). A more
detailed explanation of the proposed amendments, other than those
involving technical corrections or minor wording and editorial
changes, is set forth below.

$ 101.1 Definitions.

Section 101.1 of title 19 of the CFR (19 CFR 101.1) sets forth the
meaning of certain terms as used throughout Chapter 1 of title 19. To
reflect certain nomenclature changes made necessary by the transfer
of the U.S. Customs Service from the Department of the Treasury to
DHS and the subsequent renaming of the agency as the U.S. Customs
and Border Protection (CBP), it is proposed to add new definitions to
§ 101.1 whereby:

e The terms “Customs” and “Customs Service” mean “Customs
and Border Protection”

e The terms “Customs Regulations” and “CBP Regulations” mean
“title 19 of the Code of Federal Regulations (19 CFR)”

e The terms “Commissioner” and “Commissioner of Customs”
mean “Commissioner of Customs and Border Protection”

e The acronym “CBP” means “Customs and Border Protection”
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e The acronym “RD” means “Revenue Division, Office of Finance,
Customs and Border Protection.”

§ 113.1 Authority to require security or execution of bond.

Section 113.1 of title 19 of the CFR (19 CFR 113.1) provides that
where a bond or other security is not specifically required by law, the
Commissioner of Customs, pursuant to Treasury Department Order
No. 165 Revised, as amended (T.D. 53654, 19 FR 7241, November 6,
1954), may by regulation or specific instruction require, or authorize
the port director to require, such bonds or other security as may be
considered necessary to protect the revenue or to assure compliance
with the law.

It is proposed to amend § 113.1 to reflect:

e The transfer of authority over certain functions from the Secre-
tary of the Treasury to the Secretary of Homeland Security
effected by the Homeland Security Act of 2002;

e The delegation of the authority to approve certain customs rev-
enue functions from the Secretary of the Treasury Department
to the Secretary of Homeland Security pursuant to Treasury
Department Order No. 100-16, dated May 15, 2003, Appendix to
part 0 of title 19 of the CFR (19 CFR part 0); and

o The subsequent delegation of authority from the Secretary of
Homeland Security to the Commissioner of CBP pursuant to
DHS Delegation Order 7010.3, dated May, 2006.

Accordingly, it is proposed to remove from § 113.1 the references to
Treasury Department Order No. 165 and T.D. 53654 and replace
them with citations to the DHS Delegation Order. Also, language
regarding the authority of the Commissioner to require bonds or
other security by regulation is proposed to be removed from this
section as unnecessary because any regulation requiring a bond will
clearly state the authority under which the requirement is imposed.
Lastly, it is proposed to amend this section by adding “Director,
Revenue Division” as among those the Commissioner of CBP may
authorize to require bonds or other security to reflect that continuous
bonds will now be processed at the RD.

§ 113.11 Bond approval; § 113.12 Bond application.

Section 113.11 of title 19 of the CFR (19 CFR 113.11) provides, in
pertinent part, that bonds must be submitted on CBP Form 301 to the
appropriate port director where they will undergo review for suffi-
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ciency. Section 113.12 of title 19 (19 CFR 113.12) sets forth the
required elements of an application for both single transaction and
continuous bonds.

This document proposes reversing the order of these provisions so
that the section pertaining to bond applications (existing § 113.12)
will appear first in the regulations at § 113.11, and the section per-
taining to bond approval (existing § 113.11) will appear at § 113.12. It
is also proposed to revise these provisions to more accurately reflect
the sequence of events and current procedures that comprise the bond
application and approval process.

To that end, it is proposed to amend newly designated § 113.11
(existing § 113.12) to more specifically identify the information re-
quired in a bond application, and to state that continuous bond
applications must be submitted to the RD via mail, fax, or in an
electronic format as prescribed by CBP. This section will provide that
mail, fax, and electronic (email) submissions must be sent to the
addresses/fax number listed on the CBP web site located at
www.cbp.gov.

It is also proposed to amend the certification requirements set forth
in newly designated § 113.11(e) (existing § 113.12(c)), to provide for
and facilitate electronic filing on the bond application. As noted
above, this document proposes amendments to the continuous bond
application process that would permit certain documentation to be
submitted to the RD in an electronic format. Such electronic submis-
sions will not contain a written signature or seal, as is required by
various bond provisions throughout part 113. It is therefore proposed
to add alternative certification language that states that bonds sub-
mitted electronically are legally binding to the same extent as if
signed and under seal. Accordingly, it is proposed to divide newly
designated § 113.11(e) (existing § 113.12(c)) into separate subpara-
graphs. Paragraph (e)(1) will set forth the existing certification lan-
guage applicable to paper bond submissions and require that a bond
be affixed with a corporate seal if required by § 113.33. New para-
graph (e)(2) will state that electronic bond documentation containing
the requisite certification language will be legally binding to the same
extent as if signed and submitted under seal. New paragraph (e)(3)
will state that CBP is entitled to presume, without verification, that
submitted bond applications and related documentation, which in-
clude the bond, are properly executed, complete, accurate, and in full
compliance with all applicable laws.

The changes proposed to newly designated § 113.12 involve sepa-
rating the approval procedures applicable to single transaction and
continuous bonds. It is proposed to add language stating that when
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CBP approves a bond, it will notify filers, sureties and principals by
sending them a CBP-assigned bond number. It is also proposed to add
a new paragraph (c) that states that CBP may refuse to accept any
new obligations under a previously approved bond that requires
modification, or where there has been a failure to comply with §
113.11(d) (failure to provide application updates) or § 113.24(d) (fail-
ure to provide rider).

Lastly, in order to accurately reflect the agency’s name, it is pro-
posed to change the name “Customs Form 301” where it appears in
this section and elsewhere in part 113, to “CBP Form 301.”

§ 113.13 Amount of bond.

Section 113.13 of title 19 of the CFR (19 CFR 113.13) sets forth the
guidelines for determining bond amounts. Specifically, this section
addresses minimum bond amounts, guidelines for determining the
sufficiency of bond amounts, and the procedures by which CBP will
periodically review bond sufficiency and request additional security.

As noted above, most continuous basic importation bonds are no
longer reviewed and approved at the port level. The vast majority of
bond sufficiency matters concerning continuous bonds are processed
at the RD. To reflect this centralization, it is proposed to amend §
113.13 (b), (c), and (d) by replacing the references to “port director”
and “drawback office” with a more generalized reference to “CBP.”
Also, it is proposed to remove the language in paragraph (c) that
permits a principal 30 days from the date of notification to remedy a
deficiency. If a deficiency is identified, CBP believes that in some
instances 30 days is too long to permit the condition to continue.
Accordingly, in recognition of the importance of bond sufficiency and
to ensure compliance with all applicable laws and regulations in a
more timely fashion, it is proposed to amend this provision to state
that if a deficiency is identified, CBP may require additional securi-
ties for any and all of the principal’s transactions until the deficiency
is remedied. Similarly, it is proposed to amend paragraph (d) to state
that CBP may immediately require additional security.

§ 113.14 Approved form of bond inadequate.

Section 113.14 of title 19 of the CFR (19 CFR 113.14) states that if
none of the conditions contained in subpart G of part 113 is applicable
to a transaction sought to be secured, the port director may draft
conditions to cover the transaction and the bond may be executed
upon approval by the Director, Border Security and Trade Compli-
ance Division at CBP Headquarters.

As a result of the centralization of the bond program, continuous
bonds will no longer be approved at the port level. The issuance of
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single transaction bonds, however, will remain under the authority of
port directors. It is therefore proposed to amend § 113.14 to reflect
that either the Director, Revenue Division or the port director, as
appropriate, will draft conditions to secure a transaction when the
conditions contained in subpart G of part 113 do not apply. It also
proposed to remove the reference to “Director, Border Security and
Trade Compliance Division” and provide, instead, that additional
bond conditions to secure a transaction, where the conditions con-
tained in subpart G of part 113 do not adequately secure the trans-
action, must be approved by the Executive Director, Regulations and
Rulings, Office of International Trade.

$ 113.15 Retention of approved bonds.

Section 113.15 of title 19 of the CFR (19 CFR 113.15) provides, in
pertinent part, that all bonds approved by the port director, except
the bond containing the agreement to pay court costs (condemned
goods), shall remain on file in the port office unless the port director
is directed in writing as to other disposition.

It is proposed to amend this section to provide that approved con-
tinuous bonds will be retained on file at the RD or approved CBP
back-up sites and approved single transaction bonds will remain on
file at the port office.

$ 113.21 Information required on the bond.

Section 113.21 of title 19 of the CFR (19 CFR 113.21) prescribes the
information required on the bond.

This document revises paragraph (e) by removing the requirement
that lines must be drawn through all blank spaces and blocks on the
bond and adds language stating that CBP is entitled to presume,
without verification, that submitted bond applications and related
documentation, which include the bond, are properly executed, com-
plete, accurate, and in full compliance with all applicable laws.

§ 113.22 Witnesses required.

Section 113.22 of title 19 of the CFR (19 CFR 113.22) sets forth the
witness requirements applicable to bonds. The witness requirement
originated during a time when bonds were approved at the district
level. If a party unknown to the Customs district office sought to
execute a bond, witnesses were required to verify the party’s identity.
It is proposed to remove this section. CBP recognizes that the witness
requirement is unnecessary inasmuch as a party who makes entry
under a bond is obligated by that bond.

$ 113.23 Changes made on the bond.
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Section 113.23 of title 19 of the CFR (19 CFR 113.23) describes the
types of changes that may be made to a bond and the process by which
to effect such changes. Paragraph (c) describes the type of changes
that are permitted to a bond after it is signed, but prior to approval by
CBP. Paragraph (d) provides that, except in limited circumstances,
the port director will not permit changes to a bond after it has been
approved and if changes are desired, a new bond is required.

This document proposes to amend § 113.23(c) to provide that CBP
will not permit substantive changes to be made to a bond after it has
been signed. In such circumstances the existing bond will be can-
celled and a new bond must be executed. To reflect the centralization
of the continuous bond program at the RD, this document also pro-
poses to amend paragraph (d) by replacing the reference to “port
director” with a more general reference to “CBP.”

§ 113.24 Riders.

Section 113.24 of title 19 of the CFR (19 CFR 113.24) sets forth the
terms pertaining to when riders may be attached to a bond and
prescribes their appropriate formats. Paragraph (a) describes the
types of riders that port directors may accept. Paragraph (b) describes
where riders must be filed. Paragraph (c) requires that riders be
attached to their related bond. Paragraph (d) prescribes the format of
the rider and requires that riders be signed, sealed, witnessed and
executed.

Although the riders listed in §113.24(a) are the most common types
of riders, they are not intended to represent an exhaustive list. For
this reason, it is proposed to revise the first sentence of paragraph (a)
so as to make clear that the list of enumerated riders is not compre-
hensive. Also, as a result of the centralization of the continuous bond
program, it is proposed to state, in paragraph (b), that riders must be
filed at the RD. Due to the fact that riders may be in an electronic
format, it is proposed to amend paragraph (c) to state that riders
submitted in this manner must contain a reference to the related
bond’s CBP-issued bond number. As this rulemaking proposes to
remove the witness requirement set forth in § 113.22 from the regu-
lations, it is similarly proposed to remove this requirement from
paragraph (d) and to require that riders submitted in an electronic
format contain the certification language set forth in newly desig-
nated § 113.11(e)(2). Lastly, to encourage the submission of complete
and correct bonds, it is proposed to add a new paragraph that states
that CBP may refuse to accept new conditions under a previously
approved bond where there has been a failure to provide CBP with a
required rider.
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§ 113.25 Seals.

Section 113.25 of title 19 of the CFR (19 CFR 113.25) sets forth the
requirements for bonds under seal. This section provides that seals
must be affixed adjoining the signatures of the principal and surety
and that bonds under seal must meet the requirements of the law of
the state in which the bond was executed.

As this document proposes to permit bonds to be submitted to the
RD electronically, the seal requirements set forth in § 113.25 require
modification to accommodate electronic filing. It is proposed to sepa-
rately describe the certification requirements applicable to paper
bond submissions, and those applicable to bonds submitted in an
electronic format. To that end, it is proposed that continuous bonds
submitted electronically do not have to be affixed with a seal; how-
ever, where the law of the state in which the bond is executed requires
a seal, the party executing the bond must include electronic certifi-
cation language (set forth in newly designated § 113.11(e)(2) of this
chapter, discussed supra), whereby the applicant certifies that he or
she is acting under authority of the corporation and the certification
constitutes legally binding evidence of the corporate seal. Addition-
ally, it is proposed to require that where the law of the state in which
the bond is executed requires a seal, the party executing the elec-
tronic bond must retain a copy of the paper seal and make such seal
available to CBP for inspection upon request. This section also in-
cludes language stating that CBP is entitled to presume, without
verification, that submitted bond applications and related documen-
tation, which include the bond, are properly executed, complete, ac-
curate, and in full compliance with all applicable laws.

$ 113.26 Effective dates of bonds and riders.

Section 113.26 of title 19 of the CFR (19 CFR 113.26) prescribes the
effective dates of bonds and riders for both single transaction and
continuous bonds. Paragraph (a) of this section provides that bonds
and riders may be filed up to 30 days before the effective date in order
to provide CBP with adequate time for administrative review and
processing. Paragraph (e) states that a rider to delete trade names
and unincorporated divisions of a corporate principal will be effective
on the date identified in the rider if the date is at least 10 business
days after the date the port receives the rider.

In an effort to permit both bond filers and CBP additional time for
the filing and processing of bonds in advance of their effective date, it
is proposed to extend the 30-day time period to 60 days. It is also
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proposed to require that the effective date of a rider is the date stated,
so long as that date is at least 15 business days from the date CBP
receives the rider.

§ 113.27 Effective dates of termination of bond.

Section 113.27 of title 19 of the CFR (19 CFR 113.27) sets forth the
effective dates of bond terminations made by the principal or surety,
and describes the effect of such termination.

It is proposed to make changes to paragraph (a), which provides for
bond termination by the principal, and to paragraph (b), which pro-
vides for bond termination by the surety, to ensure that the terms of
these provisions conform to one another. To that end, it is proposed to
amend paragraph (a) to require that a principal’s request to termi-
nate a continuous bond be sent to the RD and that the termination
will take effect on the date requested if that date is at least 15
business days from the date the termination request was received by
the RD. Otherwise, the termination will be effective on the close of
business 15 business days from the date the termination request was
received by the RD. It is proposed to amend paragraph (b) to require
that a surety’s notice of bond termination be sent to the RD, as well
as to the principal. The surety’s obligation under a bond will termi-
nate on the date requested by the surety in the written notice of
termination so long as that date is at least 15 business days from the
date a request meeting all requirements was received by CBP. It is
proposed to add language to both paragraphs (a) and (b) stating that
once the RD has received a bond termination request, the termination
cannot be withdrawn. Lastly, it is proposed to add language to para-
graph (c) that provides that when a principal intends to continue to
engage in the same activity as that secured by a bond to be termi-
nated pursuant to this section, and the principal has submitted a
replacement bond to secure that continued activity, no termination
requested by a principal or surety will take effect until CBP has
reviewed and approved the replacement bond.

§ 113.32 Partnerships as principals.

Section 113.32 describes the various partnership requirements and
liabilities as they pertain to bonds.

It is proposed to revise paragraph (a) of this section by removing the
bond requirements that pertain specifically to limited partnerships.
As CBP’s importer records in the automated systems make no dis-
tinction between limited partnerships and other partnerships, it is
not necessary to collect this information from limited partnerships. It
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is also proposed to replace the more specific reference to “port director
or drawback office” in paragraph (a) with a more general reference to
“CBP‘”

§ 113.33 Corporations as principals.

Section 113.33 of title 19 of the CFR (19 CFR 113.33) sets forth the
requirements pertaining to corporations that execute a bond as prin-
cipal. This section also describes when a power of attorney is neces-
sary for either a corporate officer or attorney, and states that the
provisions of this section apply to a corporate subsidiary that joins its
parent corporation by signing the bond as co-principal.

As the proposals in this document would permit continuous bonds
to be submitted to the RD in an electronic format, this document
proposes to amend § 113.33 to reflect the use of this technology. It is
also proposed to clarify within this section that a Limited Liability
Corporation (LLC) is included within the concept of corporation.

In paragraph (a), it is proposed to remove the signature require-
ment as this requirement is discussed in paragraph (b). In paragraph
(b), it is proposed to add language stating that where the bond of a
corporate principal is submitted in an electronic format, the bond
must contain the certification language set forth in newly designated
§ 113.11(e)(2) and the party executing the bond may be required to
retain a copy of the seal, as per § 113.25 as it is proposed to be
amended. Also, it is proposed to add language stating that CBP is
entitled to presume, without verification, that submitted bond appli-
cations and related documentation, which include the bond, are prop-
erly executed, complete, accurate, and in full compliance with all
applicable laws. It is proposed to amend paragraph (c) by removing
the language that states that a power of attorney will not be required
if the person signing the bond on behalf of the corporation is known
to the port director or drawback office to be the president, vice-
president, treasurer, or secretary of the corporation. Due to the fact
that most bonds will now be sent to a centralized location at the RD,
personal knowledge of an individual’s position within a company is an
unrealistic concept upon which to base the need for a power of attor-
ney. It is also proposed to add in paragraph (c) that CBP is entitled to
presume, without verification, that submitted bond applications and
related documentation, which include the bond, are properly ex-
ecuted, complete, accurate, and in full compliance with all applicable
laws. Lastly, it is proposed to amend paragraph (d) by replacing the
reference to “port director” with “RD.”

§ 113.35 Individual sureties.
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Section 113.35 of title 19 of the CFR (19 CFR 113.35) prescribes the
criteria applicable to individuals who sign as sureties on a bond.

The types of changes proposed to this section are the same as those
discussed above (i.e., references to “port director” and “Customs” are
replaced with references to “CBP”). Regarding the surety qualifica-
tions set forth in § 113.35(b), it is proposed to remove the requirement
in paragraph (b)(2) that states that a married woman may be ac-
cepted as a surety, unless the state in which the bond is executed
prohibits her from acting in that capacity. Similarly, it is proposed to
remove the reference to married women in paragraph (b)(3). CBP will
permit individuals who are legally authorized to act as sureties to do
so. Also, it is proposed to amend paragraph (b)(4) which currently
provides that each individual surety must have property available as
security within the limits of the port where the contract of suretyship
is to be approved. The local property requirement is no longer rel-
evant and it is therefore proposed to amend the regulations to provide
that individuals who sign as sureties on any type of bond must
possess property within the customs territory of the United States.
Lastly, it is proposed to amend paragraph (d) to remove the reference
to “special agent-in-charge” and replace it with a reference to “Immi-
gration and Customs Enforcement (ICE).” This change is necessary to
reflect the fact that the former Customs Service special agents-in-
charge are now part of ICE as a result of the transfer of the U.S.
Customs Service to DHS and the subsequent division of the Customs
Service into CBP and ICE.

§ 113.37 Corporate sureties.

Section 113.37 of title 19 of the CFR (19 CFR 113.37) sets forth the
rules pertaining to corporations executing a bond as surety.

This document proposes to amend paragraph (e) to state that where
a corporate surety submits a continuous bond to the RD in an elec-
tronic format the bond must contain the certification language pre-
scribed by newly designated § 113.11(e)(2) and the party executing
the bond must retain a copy of the seal in accordance with § 113.25(b).
It is proposed to add to paragraph (e) that CBP is entitled to presume,
without verification, that submitted bond applications and related
documentation, which include the bond, are properly executed, com-
plete, accurate, and in full compliance with all applicable laws.

In § 113.37(f), it is proposed to amend the last paragraph in the
“Corporate Sureties Agreement for Limitation of Liability,” in the
signature block, to require that an authorized CBP officer, and not
specifically the Port Director or Director of the Drawback Office, sign
the Agreement.
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Section 113.37(g) prescribes how corporations may execute powers
of attorney to act on their behalf. Paragraphs (g)(1)(iii) and (g)(5)(iii)
within this section pertain to the identification of specific ports on the
CBP Form 5297 where an agent or attorney is authorized to act. As
centralization of the bond program requires that all continuous bonds
and the accompanying CBP Form 5297 be filed and processed at the
RD, the identification of specific ports in this regard is no longer
necessary, and it is proposed to remove these provisions from the
regulations.

Sections 113.37(g)(1)(v) and (vi) provide that the corporate surety
power of attorney must contain the signatures of two principal offic-
ers of the corporation and be under seal. If the CBP Form 5297 is
submitted to the RD in an electronic format, it is proposed to require
that the document contain the certification language prescribed in
newly designated § 113.11(e)(2) and the corporate surety retain a copy
of the seal as per § 113.25(b).

As noted above, as a result of the centralization of the bond pro-
gram, it is proposed to amend § 113.37(g)(2) to provide that a corpo-
rate surety power of attorney executed on a CBP Form 5297 in
conjunction with a continuous bond must be filed at the RD via mail,
fax, or in an electronic format. The RD will retain a copy of the CBP
Form 5297 and return a RD-validated copy to the grantee.

Section 113.37(g)(3) provides that if a grantee desires to use a power
of attorney at a port covered by the power of attorney, other than the
port where the power of attorney was filed, but before the first
computer printout reflecting this power of attorney is received, the
CBP Form 5297 must be filed in triplicate (original and two copies),
rather than duplicate. As notice of approval of a power of attorney is
electronically transmitted to the ports, it is proposed to remove this
provision from the regulations.

It is proposed to add a new paragraph (g)(5) to § 113.37 that
provides that CBP is entitled to presume, without verification, that
submitted bond applications and related documentation, which in-
clude the bond, are properly executed, complete, accurate, and in full
compliance with all applicable laws.

§ 113.38 Delinquent sureties.

Section 113.38 of title 19 of the CFR (19 CFR 113.38) prescribes the
extent to which a principal or surety on a CBP bond which is in
default will be accepted on another CBP bond.

It is proposed to amend § 113.38(c)(1) to state that an internal
advice request made pursuant to § 177.11 should be directed to the
Executive Director, Regulations and Rulings, Office of International
Trade. It is proposed to amend paragraph (c)(2) to reflect the central-
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ization of the continuous bond program at the RD by adding that the
Director, Revenue Division, in addition to the Commissioner, may
instruct CBP officers to not accept a bond secured by a corporate
surety for the reasons specified. It is also proposed to require in §
113.38(c)(4) that a copy of the notice of CBP’s refusal to accept a
surety’s bonds, if not originating from the RD, must be sent to the
Director, Revenue Division.

§ 113.39 Procedure to remove a surety from Treasury Department
Circular 570.

Section 113.39 of title 19 of the CFR (19 CFR 113.39) sets forth the
procedures by which CBP may seek to remove a surety company from
Treasury Department Circular 570, which sets forth the list of ap-
proved surety companies.

The changes proposed in this document would amend this section
by removing references to port director and Fines, Penalties, and
Forfeitures Officers and replacing them with a more general refer-
ence to “appropriate CBP officer.” This change is to reflect the fact
that CBP personnel from the RD may also initiate the surety removal
process.

§ 113.40 Acceptance of cash deposits or obligations of the United States
in lieu of sureties on bonds.

Section 113.40 of title 19 of the CFR (19 CFR 113.40) prescribes the
terms by which cash deposits or other types of U.S. obligations (i.e.,
certificates of indebtedness, Treasury notes, Treasury bills) may be
accepted by CBP in lieu of sureties on bonds.

To reflect the delegation of authority discussed earlier in this docu-
ment, it is proposed to amend paragraph (a) of this section to include
the Secretary of Homeland Security as among those who may autho-
rize the enforcement of bond laws and regulations. To reflect the
centralization of the continuous bond program at the RD, it is also
proposed to amend this paragraph by stating that the Director, Rev-
enue Division, and not the Port Director, is authorized to accept cash
deposits in lieu of sureties on bonds. It is also proposed to add
clarifying language that provides that cash deposits or other types of
U.S. obligations accepted by CBP in lieu of sureties on bonds must be
in an amount equal to the face amount of the bond that would be
required if CBP were to elect to accept a bond. It is also proposed to
amend the language to make clear that the option to deposit cash or
U.S. obligations is at the option of the importer.
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Paragraph (b) is amended to reflect that the Director, Revenue
Division, and not the port director, is authorized to sell U.S. obliga-
tions in case of any default in the performance of any of the conditions
of the bond.

In § 113.40(c), it is proposed to amend the heading and text to
reflect that the provision pertains to United States obligations, as
well as cash deposited in lieu of sureties on the bond.

Lastly, it is proposed to add new paragraphs (d) through (g) to
clarify CBP’s requirements with regards to these alternatives to
surety bonds.

§ 113.43 Extension of time period.

Section 113.43 of title 19 of the CFR (19 CFR 113.43) provides that
the port director, in certain circumstances, may extend the 120 day
time period within which a document for which a bond or stipulation
is given must be produced (see 19 CFR 113.42). The port director may
extend this period for an additional period of 2 months.

To lend more specificity to the time frames cited in this provision, it
is proposed to state in paragraph (a) that the port director may extend
the time period to produce documents for a period “not to exceed 60
days.” It is also proposed to use the more specific 60-day time frame
in paragraph (b) that provides for late applications for bond exten-
sions.

§ 113.62 Basic importation and entry bond conditions.

Section 113.62 of title 19 of the CFR (19 CFR 113.62) prescribes the
conditions applicable to basic importation and entry bonds.

The proposed changes to this section are predominantly editorial in
nature, with the exception of a change proposed to paragraph (a)
which clarifies that the bond covers payments of duties, taxes and
other charges made via periodic monthly statement, and to para-
graph (a)(3) which would remove the reference to port director and
replace it with a reference to “CBP” to reflect the fact that pursuant
to the consolidation of the bond program at the RD, most bonds will
no longer be filed with the port director.

§ 113.64 International carrier bond conditions.

Section 113.64 of title 19 of the CFR (19 CFR 113.64) pertains to
international carrier bond conditions. Paragraph (a) describes a prin-
cipal’s and surety’s agreement to pay penalties, duties, taxes, and
other charges. The last sentence of paragraph (a) prescribes the
penalties (liquidated damages) applicable to principals who fail to
timely pay passenger processing fees to CBP.
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In an effort to more clearly describe when an obligor will be subject
to liquidated damages for failure to timely pay certain fees, it is
proposed to restructure this section so as to create a new paragraph
(b) that specifically addresses situations where an obligor must pay
liquidated damages for failure to timely submit passenger user fees,
railroad car processing fees, and express courier consignment fees. It
is also proposed to clarify that this section applies not only to collected
fees, but to fees that were required to be collected but not timely
remitted to CBP.

¢ 133.21, 133.25, 133.42 — Bonds related to allegations of counterfeit
trademarks.

Sections 133.21, 133.25 and 133.42 concern bonds relating to alle-
gations of counterfeit trademarks. It is proposed to amend these
provisions to allow these bonds to be continuous bonds.

EXECUTIVE ORDER 12866

Executive Order 12866 requires Federal agencies to conduct eco-
nomic analyses of significant regulatory actions as a means to im-
prove regulatory decision making. Significant regulatory actions in-
clude those that may: “(1) [h]ave an annual effect on the economy of
$100 million or more or adversely affect in a material way the
economy, a sector of the economy, productivity, competition, jobs, the
environment, public health or safety, or State, local, or tribal govern-
ments or communities; (2) [c]reate a serious inconsistency or other-
wise interfere with an action taken or planned by another agency; (3)
[m]aterially alter the budgetary impact of entitlements, grants, user
fees, or loan programs or the rights and obligations of recipients
thereof; or (4) [r]aise novel legal or policy issues arising out of legal
mandates, the President’s priorities, or the principles set forth in this
Executive Order.” These proposed amendments do not meet the cri-
teria for a “significant regulatory action” as specified in Executive
Order 12866.

REGULATORY FLEXIBILITY ACT

The Regulatory Flexibility Act (5 U.S.C. 601 et seq.) requires Fed-
eral agencies to examine the impact a rule would have on small
entities. A small entity may be: a small business (defined as any
independently owned and operated business not dominant in its field
that qualifies as a small business per the Small Business Act); a small
not-for-profit organization; or a small governmental jurisdiction (lo-
cality with fewer than 50,000 people).

The entities affected by this proposed rule are importers and vari-
ous other parties who file continuous bonds with CBP as required by
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CBP regulations. “Importers” are not defined as a “major industry” by
the Small Business Administration (SBA) and do not have a unique
North American Industry Classification System (NAICS) code;
rather, virtually all industries classified by SBA include entities that
import goods and services into the United States. Thus, entities
affected by this proposed rule would likely consist of the broad range
of large, medium, and small businesses operating under the customs
laws and other laws that CBP administers and enforces. These enti-
ties include, but are not limited to, importers, brokers, and freight
forwarders, as well as other businesses that conduct various activities
under continuous bonds.

The proposed amendments, if adopted as final, would align regula-
tions with current common practice and improve efficiency by explic-
itly requiring importers to file continuous bonds at the Revenue
Division via mail, fax, or in an electronic format. The changes pro-
posed in this document support CBP’s bond program by ensuring an
efficient and uniform approach to the approval, maintenance, and
periodic review of continuous bonds. Additionally, the proposed
changes update provisions to accommodate the use of information
technology and modern business practices by removing requirements
for signatures and seals on electronic submissions.

Because these amendments to the regulations affect such a wide-
ranging group of entities involved in the importation of goods to the
United States, the number of entities subject to this proposed rule
would be considered “substantial.” It is not anticipated that there will
be additional costs associated with filing continuous bonds with the
Revenue Division instead of the local port, and many importers al-
ready file continuous bonds directly with the Revenue Division. Ad-
ditionally, these changes to the regulations would confer a benefit to
the entities as a result of the removal of the requirement for signa-
tures and seals on electronic submissions. The effects of these amend-
ments, however, would not rise to the level of being a considered a
“significant” economic impact. We welcome comments on this conclu-
sion. If we do not receive any comments contradicting our findings, we
may certify that this rule will not have a significant economic impact
on a substantial number of small entities at the final rule stage.

PAPERWORK REDUCTION ACT

The collection of information contained in this proposed rulemaking
was previously reviewed and approved by the Office of Management
and Budget (OMB) in accordance with the requirements of the Pa-
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perwork Reduction Act of 1995 (44 U.S.C. 3507) under control num-
ber 1651-0050. There are no new collections of information proposed
in this document.

SIGNING AUTHORITY
This document is being issued in accordance with 19 CFR 0.1(a)(1).
LIST OF SUBJECTS

19 CFR Part 101

Administrative practice and procedure, Customs duties and inspec-
tions, Organization and functions (Government agencies).

19 CFR Part 113

Bonds, Customs duties and inspection, Imports, Reporting and
recordkeeping requirements, Surety bonds.
19 CFR Part 133

Bonds, Copyrights, Counterfeit goods, Customs duties and inspec-
tion, Imports, Reporting and recordkeeping requirements, Restricted
merchandise, Seizures and forfeitures.

PROPOSED AMENDMENTS TO THE REGULATIONS

For the reasons stated above, it is proposed to amend parts 101 and
113 of title 19 of the Code of Federal Regulations (19 CFR parts 101
and 113) as follows:

PART 101 — GENERAL PROVISIONS

1. The general authority citation for part 101 is revised to read as
follows:

AUTHORITY: 5 U.S.C. 301; 6 U.S.C. 101, et. seq.; 19 U.S.C. 2, 66,
1202 (General Note 3(i), Harmonized Tariff Schedule of the United
States), 1623, 1624, 1646a.

EC I S

2. Section 101.1 is amended by adding five new definitions, in
alphabetical order, to read as follows:

§ 101.1 Definitions.

* * * * *
CBP. The term “CBP” means Customs and Border Protection.
Commissioner or Commissioner of Customs. The terms “Commis-

sioner” or “Commissioner of Customs” mean Commissioner of Cus-
toms and Border Protection.
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Customs or Customs Service. The terms “Customs” or “Customs
Service” mean Customs and Border Protection.

Customs Regulations or CBP Regulations. The terms “Customs
Regulations” or “CBP Regulations” mean Chapter 1 of title 19 of the
Code of Federal Regulations (19 CFR Chapter 1).

* ok ok ok ok

RD. “RD” means Revenue Division, Office of Finance, Customs and
Border Protection.

EC S S

PART 113 — CBP BONDS

3. The general authority citation for part 113 is revised to read as
follows:

AUTHORITY: 6 U.S.C. 101, et. seq.; 19 U.S.C. 66, 1623, 1624.

* ok ok ok 3k

4. The part 113 heading is revised to read as set forth above.

§ 113.0 [Amended]

5. Section 113.0 is amended by removing the word “Customs” and
adding in its place the term “CBP”.

6. Section 113.1 is revised to read as follows:

§ 113.1 Authority to require security or execution of bond.

Where a bond or other security is not specifically required by law or
regulation, the Commissioner of CBP, pursuant to DHS Delegation
Number 7010.3, or any successive order, may by specific instruction
require, or authorize the Director, Revenue Division or the port di-
rector to require, such bonds or other security considered necessary
for the protection of the revenue or to assure compliance with any
pertinent law, regulation, or instruction.

7.In § 113.2:

a. The heading text is amended by removing the word “Customs”
and adding in its place the term “CBP”;

b. The introductory text is amended by removing the word “Cus-
toms” and adding in its place the term “CBP”;

c. Paragraph (c) is amended by removing the word “shall” and
adding in its place the word “will”, and by adding the word “as”
before the word “he”; and

d. In paragraph (d), the first sentence is amended by removing
the word “entry” and adding in its place the word “transac-
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tion”; the second sentence is amended by removing the word
“shall” and adding in its place the word “will”; and the third
sentence is amended by removing the word “Customs” and
adding in its place the term “CBP”.

8. Section 113.4 is amended by revising paragraph (a) and amend-
ing paragraph (b) by removing the words “Customs laws or regula-
tions” and adding in their place the words “customs laws or CBP
regulations”.

The revision of § 113.4(a) reads as follows:

§ 113.4 Bonds and carnets.
(a) Bonds. All bonds required to be given under the customs laws or
CBP regulations will be known as CBP bonds.

ES ES * ES ES
9. Section 113.11 is revised to read as follows:

§ 113.11 Bond application.

Each person who is required by law, regulation, or specific instruc-
tion to post a bond to secure a single or continuous (multiple) CBP
transaction must submit a bond application in addition to the CBP
Form 301, as follows:

(a) Single transaction bond application. A port director may require
a person who will be engaged in a single customs transaction to file a
written bond application. The application for a single transaction
bond may be in the form of a letter. The application must contain the
information set forth in paragraph (c) of this section, where appli-
cable, and must be filed at the port where the transaction will occur.
When the proper bond in a sufficient amount is filed with the entry
summary or with the entry, or when the entry summary is filed at the
time of entry, an application will not be required.

(b) Continuous bond application. To secure continuous (multiple)
transactions, a bond application containing the applicable informa-
tion set forth in paragraph (c) of this section must be submitted to the
CBP Revenue Division (RD). The application may be in the form of a
letter, and must be submitted to the RD via mail, fax, or in an
electronic format (as prescribed by CBP) to the addresses/fax number
listed on the CBP Internet web site located at www.cbp.gov (see direct
link to CBP bond program directives).

(¢) Required bond application information. (1) Applications for both
the single and continuous transaction bonds described in paragraphs
(a) and (b) of this section must contain the following information
numerically identified in the following order:

(i)  Importer name;
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(ii)
(iii)

(iv)

)

(vi)

(vii)

(viii)

(ix)

Importer number;
Importer’s physical address;

Name, number, and address of any co-principals or un-
incorporated divisions/trade names that will use this
bond (if applicable);

Description of the nature of the relationship between
principal, co-principals, or unincorporated divisions/
trade names that will use this bond (if applicable);

Alisting of any other importer numbers or bond numbers
associated with the principal and all co-principals or
unincorporated divisions/trade names;

A description of the merchandise to be entered, including
country of origin designations and applicable Harmo-
nized Tariff Schedule of the United States (HTSUS)
numbers;

A description of the merchandise to be imported during
the subsequent 12 months (if applicable), including coun-
try of origin designations and applicable HTSUS num-
bers. This will include imports of all the business entities
that will be listed on the bond. If it is anticipated that the
nature of the merchandise to be imported will change in
any material respect during the subsequent 12 months,
the change must be identified,;

For continuous bonds, the total entered value and total
amount of all duties, taxes, and fees paid to CBP for the
previous 12 months, plus the total estimated entered
value and total estimated amount of all duties, taxes,
and fees that will be paid to CBP during the subsequent
12 months. The total amount of duties, taxes and fees is
the amount that would have been required to be depos-
ited had the merchandise been entered for consumption
even though some or all of the merchandise may have
been entered under bond. If no imports were made dur-
ing the 12 months prior to the application, the applica-
tion letter should indicate “zero” and provide a statement
of all duties, taxes, and fees it is estimated will accrue on
all importations during the subsequent 12 months. Ifit is
anticipated that the value of the merchandise to be im-
ported will change in any material respect during the
subsequent 12 months, the change must be identified.
These estimations will include the import activity of all
business entities that will be listed on the bond,;
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(x)  The type of bond applied for, including the proposed bond
amount, activity code, and effective date;

(xi) The printed name, title, phone, and fax numbers of a
company officer or attorney-in-fact signing on behalf of
principal;

(xii) A certification statement (see paragraph (e) of this sec-
tion); and

(xiii) Signature of applicant and date. Electronic applications
that contain the certification statement prescribed in
paragraph (e)(2) of this section will be considered legally
binding to the same extent as if signed and submitted
under seal.

(2) In addition to the data elements set forth in paragraph (c)(1)
of this section, CBP may require the bond applicant to submit
additional information as is deemed necessary for CBP to evalu-
ate the application. Such information may be commodity-
specific or company-specific.

(d) Application updates. If CBP approves a bond based upon the
application, the principal on the bond must submit a new application
to the issuing office (to the CBP Revenue Division in the case of
continuous bonds) containing an update of the information required
by paragraph (c) of this section whenever there is a material change
in such information.

(e) Signature and Certification. (1) Paper bonds. Paper bonds must
be signed by the applicant, affixed with the corporate seal where
required (see § 113.33), and contain the following certification:

I, , certify that the factual information contained
in this submission is true and accurate, that the corporate seal
(if applicable) complies with § 113.25 of this chapter, and any
information provided that is based upon estimates is based upon
the best information available on the date of this document.

(2) Bonds submitted in an electronic format. Bond applica-
tions submitted in an electronic format must contain the
following certification and are legally binding to the same
extent as if signed and submitted under seal:

I, , certify that the factual information contained
in this submission is true and accurate and any information
provided which is based upon estimates is based upon the best
information available on the date of this document. I also certify
that I am acting under authority of corpora-
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tion and this certification constitutes evidence of the corporate
seal and complies with § 113.25 of this chapter.

(3) Presumption of proper execution. CBP is entitled to pre-
sume, without verification, that submitted bond applica-
tions and related documentation, which include the bond,
are properly executed, complete, accurate, and in full com-
pliance with all applicable laws.

10. Section 113.12 is revised to read as follows:

§ 113.12 Bond approval.

(a) Single transaction bonds. The director of the CBP port where a
single transaction bond is filed will approve a bond that is in proper
form and that provides adequate security for the transaction. CBP is
entitled to presume, without verification, that submitted bond appli-
cations and related documentation, which include the bond, are prop-
erly executed, complete, accurate, and in full compliance with all
applicable laws.

(b) Continuous bonds. Continuous bonds must be filed with the
Revenue Division (RD). The RD bond team will determine whether
the continuous bond is in proper form and provides adequate security.
CBP is entitled to presume, without verification, that submitted bond
applications and related documentation, which include the bond, are
properly executed, complete, accurate, and in full compliance with all
applicable laws. If approved, the RD will notify the filer, surety, and
principal by issuing a CBP-assigned bond number. Only one continu-
ous bond for a particular activity will be authorized for each principal.

(¢) Previously approved bond. CBP may refuse to accept any new
obligations under a previously approved bond that requires modifi-
cation, including where the principal or surety has failed to comply
with § 113.11(d) or § 113.24(d), or where the principal has failed to
deposit the required financial instruments as described in § 113.40(a)
for cash-in-lieu of surety bonds.

11. In § 113.13:

a. The first sentence in paragraph (a) is amended by removing the
words “Customs bond shall” and adding in their place the words “CBP
bond must”, and the second and third sentences in paragraph (a) are
amended by removing the word “shall” each place that it appears and
adding the word “will”;

b. The introductory text of paragraph (b) is amended by removing
the words “the port director or drawback office in the case of a bond
relating to repayment of erroneous drawback payment (see § 113.11)
should at least” and adding in their place the words “CBP will”;
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paragraph (b)(2) is revised; and paragraph (b)(4) is amended by re-
moving the word “Customs” and adding in its place the term “CBP”;

c. Paragraph (c) is revised; and

d. Paragraph (d) is amended by removing the words “a port director
or drawback office” and adding in their place the term “CBP”; by
removing the word “Customs” and adding in its place the words “all
applicable”; and by removing the words “he shall” and adding in their
place the words “CBP may immediately”.

The revision of § 113.13(b)(2) and (¢) reads as follows:

§ 113.13 Amount of bond.

* ok ok ok ok

(2) The prior record of the principal in complying with CBP
demands for redelivery, the obligation to hold unexamined merchan-
dise intact, and other requirements relating to enforcement and ad-
ministration of customs and other laws and CBP regulations;

* * * * %

(c) Periodic review of bond sufficiency. CBP will periodically review
each bond on file to determine whether the bond is adequate to
protect the revenue and ensure compliance with applicable law and
regulations. If CBP determines that a bond is inadequate, the prin-
cipal will be promptly notified in writing. Additional securities for any
and all of the principal’s transactions may be required until the
deficiency is remedied.

* * * * *

12. Section 113.14 is revised to read as follows:

§ 113.14 Approved form of bond inadequate.

If CBP determines that none of the conditions contained in subpart
G of this part is applicable to a transaction sought to be secured, the
Director, Revenue Division or, in the case of a single transaction bond,
the port director, will draft conditions that cover the transaction.
Before execution of the bond, the conditions must be submitted to
Headquarters, Attention: Executive Director, Regulations and Rul-
ings, Office of International Trade, for approval.

13. In § 113.15:

a. The first sentence is revised; and

b. The second and third sentences are amended by removing the
word “shall” each place that it appears and adding the word
“will”.

The revision reads as follows:
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§ 113.15 Retention of approved bonds.

Except for bonds containing the agreement to pay court costs (con-
demned goods — see § 113.72), single transaction bonds that are
approved by the port director will remain on file at the port office and
approved continuous bonds (including bonds relating to repayment of
erroneous drawback payments containing the conditions set forth in
§ 113.65) will remain on file at the RD. * * *

14. In § 113.21:

a. Paragraph (a)(1) is revised;

b. Paragraphs (b) and (¢) are amended by removing the word
“shall” each place that it appears and adding the word “must”;

c. Paragraph (d) is amended by removing the word “shall” and
adding in its place the word “may”; and

d. Paragraph (e) is revised.
The revision of § 113.21(a)(1) and (e) reads as follows:

§ 113.21 Information required on the bond.

(a)(1) Identification of principal, co-principal, and sureties. The
names of the principal, co-principal, and sureties, and their respec-
tive places of residence, must appear in the bond. In the case of a
corporate principal, co-principal or surety, its legal designation and
the address of its principal place of business must appear.

* ok ok ok 3k

(e) Presumption of proper execution. CBP is entitled to presume,
without verification, that submitted bond applications and related
documentation, which include the bond, are properly executed, com-
plete, accurate, and in full compliance with all applicable laws.

§ 113.22 [Removed and Reserved]
15. Section 113.22 is removed and reserved.

16. In § 113.23:

a. The heading and text of paragraph (a)(2) are amended by
removing the words “or erasures”;

b. Paragraph (b) is amended by removing the word “erasures,”
and by removing the word “shall” and adding in its place the
word “must”; and

c. Paragraphs (c) and (d) are revised.

The revisions of § 113.23(c) and (d) read as follows:

§ 113.23 Changes made on the bond.

* ok ok ok 3k



49 CUSTOMS BULLETIN AND DECISIONS, VOL. 44, No. 4, January 21, 2010

(c) After signing, prior to approval. If minor alterations, other than
modifications or interlineations (i.e., changes that go to the substance
of the bond), are made to the bond after it is signed, but prior to its
approval by CBP, the consent of all the parties must be indicated on
the bond. When a modification or interlineation is desired, the exist-
ing bond will be cancelled and a new bond will be executed.

(d) After approval. Except in cases where a change in the bond is
expressly authorized by regulations or instructions from the Commis-
sioner of CBP, CBP will not permit a change as defined in paragraph
(a) of this section after the bond has been approved. When changes
are desired, the existing bond will be cancelled and a new bond is
required which, when approved, will supersede the cancelled bond.

17. Section 113.24 is revised to read as follows:

§ 113.24 Riders.
(a) Types of riders. The Revenue Division (RD) may accept bond
riders, including the following types:

(1) Name change of principal/trade name/unincorporated divi-
sion. A bond rider to change the name of a principal/trade
name/unincorporated division on a bond may be used only when
the change in name does not change the legal identity or status
of the entity. If a new corporation is created as a result of a
merger, reorganization or similar action, a bond rider cannot be
used and a new bond will be required.

(2) Address change. A bond rider may be used to change the
address on a bond.

(3) Addition and deletion of trade names and unincorporated
divisions of a corporate principal. A bond rider may be used to
add to or delete from a bond trade names and the names of
unincorporated divisions of a corporate principal that do not
have a separate and distinct legal status.

(b) Where filed. A bond rider must be filed at the RD.

(c) Attachment of rider and, where applicable, CBP Form 5106 to
bond. All riders expressly authorized by the Commissioner of CBP
must be filed with the related bond and must reference the related
bond’s CBP-issued bond number. Where applicable, a completed CBP
Form 5106 must be submitted with the bond rider.

(d) Failure to provide rider. CBP may refuse to accept any new
conditions under a previously approved bond where a rider that is
expressly authorized by the Commissioner of CBP has not been sub-
mitted to CBP.
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(e) Format of rider. A rider submitted to the RD on paper must be
signed by both the principal (including all co-principals) and surety,
sealed, executed, include a certificate as to corporate principal, if
applicable, and otherwise comply with the requirements of this part.
A rider submitted to the RD in an electronic format must contain the
certification set forth in § 113.11(e)(2) and the filer must retain a copy
of the seal as per § 113.25(b). CBP is entitled to presume, without
verification, that submitted riders are properly executed, complete,
accurate, and in full compliance with all applicable laws. A rider must
contain one or more of the following formats, as applicable:

(1) Name change of principal/trade name/unincorporated divi-
sion.

By this rider to CBP Form 301 (or other form as designated by

regulation), (bond number), executed on
(date), by (former name), as principal
(importer number), the (new

name), hereby certifies that it is the same entity formerly known as

(former name), and the principal and surety agree that
they are responsible for any act secured by this bond done under the
aforementioned new name of the principal/trade name/
unincorporated division. This rider is effective on (date).

(2) Address change.

By this rider to CBP Form 301 (or other form as designated by

regulation), (bond number), executed on

(date), by (name of principal/trade
name/unincorporated division), as principal, (im-
porter number), and (surety’s name and code), as
surety, which is effective on (date), the principal, surety,

or both, intend that the bond be amended to show
(new address) as their address. The principal,
surety, or both, as may be appropriate, agree to be bound as though
this bond has been executed with the new address shown.

(3) Addition or deletion of trade names and unincorporated di-
visions of a corporate official — (i) Addition rider.

By this rider to CBP Form 301 (or other form as designated by

regulation), (bond number), executed on
(date), by (name of principal/co-

principal/trade name/unincorporated division), as principal
(importer number), and (surety’s

name and code), as surety, which is effective on




51 CUSTOMS BULLETIN AND DECISIONS, VOL. 44, No. 4, January 21, 2010

(date), the principal, co-principal and surety agree that the below
listed names are unincorporated units of the principal or are trade or
business names used by the principal in its business and that this
bond covers its business and that this bond covers any act done in
those names to the same extent as though done in the name of the
principal. The principal and surety agree that any such act will be
considered to be the act of the principal.

(i1) Deletion rider.

By this rider to CBP Form 301 (or other form as designated by

regulation), (bond number), executed on
(date), by (name  of

principal/trade name/unincorporated division), as principal
(importer number), and (sure-

ty’s name and code), as surety, which is effective on

(date), the principal and surety agree that the below listed names of

unincorporated units of the principal or trade or business names used

by the principal in its business are deleted from the bond effective

upon the date of approval of the rider by the appropriate CBP official.
18. Section 113.25 is revised to read as follows:

§ 113.25 Seals.

(a) Paper bonds. When a seal is required, the seal must be affixed
adjoining the signatures of the principal and corporate surety, and
the corporate seal must be affixed close to the signatures of persons
signing on behalf of a corporation. Bonds must be under seal in
accordance with the law of the state in which executed. When the
charter or governing statute of a corporation requires its acts to be
evidenced by its corporate seal, such seal is required.

(b) Bonds submitted electronically. Continuous bonds submitted in
an electronic format do not have to be affixed with a seal; however,
electronic bonds must include the certification language required by
§ 113.11(e)(2) which states that the applicant is acting under author-
ity of the [named] corporation and the certification constitutes legally
binding evidence of the corporate seal. Additionally, where either the
law of the state in which the bond is executed or the CBP regulations
require a seal, the party executing the electronic bond must retain a
copy of the paper seal and make such seal available to CBP for
inspection upon request.

(¢) Presumption of proper execution. CBP is entitled to presume,
without verification, that submitted bond applications and related
documentation, which include the bond, are properly executed, com-
plete, accurate, and in full compliance with all applicable laws.
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19. In § 113.26:

a. Paragraph (a) is amended by removing the word “Bonds” and
adding in its place the words “Continuous bonds”; removing
the number “30” and adding in its place “60”, and; removing
the word “Customs” and adding in its place the term “CBP”;

b. Paragraph (b) is amended by removing the words “Customs
Bond, Customs” and adding in their place the term “CBP”;

c. Paragraph (c) is amended by removing the words “Customs
Bond, Customs” and adding in their place the term “CBP”; and

d. Paragraph (e) is revised.
The revision to § 113.26(e) reads as follows:

§ 113.26 Effective dates of bonds and riders.

k0 ok ok k0 ok

(e) Rider to delete trade names and unincorporated divisions of a
corporate principal. Arider to delete trade names and unincorporated
divisions of a corporate principal is effective on the effective date
identified on the rider if the date is at least 15 days after the date
CBP receives the rider. If the rider is not received 15 days before the
identified effective date or no effective date is identified on the rider,
it will be effective on the close of business of the fifteenth business day
after it is received by CBP.

20. Section 113.27 is revised to read as follows:

§ 113.27 Effective dates of termination of bond.

(a) Termination by principal/co-principal. A written request by a
principal or co-principal to terminate a continuous bond must be
addressed to the Revenue Division (RD) and must state the date the
termination will take effect. Once the RD has received a valid bond
termination request, the termination cannot be withdrawn. The ter-
mination will take effect on the date requested if that date is at least
15 business days after the date the request is received by CBP. Where
the requested date of termination is less than 15 business days from
the date CBP received the request, or where no termination date has
been requested, the termination will take effect on the close of busi-
ness on the fifteenth business day after the request is received by
CBP.

(b) Termination by surety. A surety may, with or without the consent
of the principal, terminate a CBP bond on which it is obligated.
Written notice of the termination must be sent to the principal and
the RD and must state the date the termination will take effect. Once
the RD has received a valid bond termination request, the termina-
tion cannot be withdrawn. The termination will take effect on the
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date requested if that date is at least 15 business days after the date
the notice is received by CBP. Where the requested date of termina-
tion is less than 15 business days from the date CBP received the
notice, or where no termination date has been requested, the termi-
nation will take effect on the close of business on the fifteenth busi-
ness day after the notice is received by CBP.

(c) Effect of termination. (1) After a bond is terminated, no new CBP
transactions will be charged against the bond. A new bond in an
appropriate amount on CBP Form 301 (or other form as designated by
regulation), containing the appropriate bond conditions set forth in
subpart G of this part, must be filed before further CBP activity may
be transacted.

(2) Notwithstanding the above, when a principal intends to
continue to engage in the same activity as that secured by a
bond to be terminated pursuant to this section, and the principal
has submitted a replacement bond to secure that continued
activity, no termination requested by a principal or surety will
take effect or be effective until CBP has reviewed and approved
the replacement bond.

§ 113.32 [Amended]
21. In § 113.32:

a. New introductory text is added to read as follows, “A partner-
ship, including a limited partnership, means any business
association recognized as such under the laws of the state
where the association is organized.”;

b. Paragraph (a) is removed,;

c. Existing paragraph (b) is redesignated as paragraph (a) and is
amended by removing the word “shall” and adding in its place
the word “must”; and

d. Existing paragraph (c) is redesignated as paragraph (b) and is
amended, in the first sentence, by removing the word “shall ”
and adding in its place the word “will”, and by removing the
second sentence.

22. Section 113.33 is amended by:

a. Revising the heading and paragraphs (a), (b), and (c);

b. In paragraph (d), removing the words “port director” and add-
ing in their place the term “RD”, and removing the word
“shall” each place that it appears and adding the word “must”;
and

c. In paragraph (e), removing the words “shall be” and adding in
their place the word “are”.
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The revisions to § 113.33 read as follows:

§ 113.33 Corporations (including Limited Liability Corpora-
tions) as principals.

(a) Name of corporation (including Limited Liability Corporation
(LLC)) on bond. The name of a corporation or LLC executing a CBP
bond as a principal must be indicated on the bond.

(b) Signature and seal of corporation (including Limited Liability
Corporation (LLC)) on the bond. Where the bond of a corporate or
LLC principal is submitted to CBP on paper, it must be signed by an
authorized officer or attorney of the corporation or LLC and the seal
must be affixed immediately adjoining the signature of the person
executing the bond, as provided for in § 113.25(a). Where the continu-
ous bond of a corporate or LLC principal is submitted to the RD in an
electronic format, the bond must contain the certification language
set forth in § 113.11(e)(2) and, where applicable, the party executing
the bond must retain a copy of the paper seal in accordance with §
113.25(b). CBP is entitled to presume, without verification, that sub-
mitted bond applications and related documentation, which include
the bond, are properly executed, complete, accurate, and in full com-
pliance with all applicable laws.

(¢c) Bond executed by an officer of corporation (including Limited
Liability Corporation (LLC)). When a bond is executed by an officer of
a corporation or LLC, the officer’s signature constitutes prima facie
evidence of that officer’s authority to bind the corporation or LLC.
CBP is entitled to presume, without verification, that submitted bond
applications and related documentation, which include the bond, are
properly executed, complete, accurate, and in full compliance with all
applicable laws.

* ok ok ok ok

§ 113.34 [Amended]

23. Section 113.34 is amended by removing the word “shall” in the
second sentence and adding in its place the word “may”.

24. Section 113.35 is revised to read as follows:

§ 113.35 Individual sureties.

(a) Number required. If individuals sign as sureties, there must be
two sureties on the bond unless CBP is satisfied that one surety is
sufficient to protect the revenue and insure compliance with the law
and regulations.

(b) Qualifications to act as surety. (1) Residency and citizenship.
Each individual surety on a CBP bond must be both a resident and
citizen of the United States.
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(2) Granting of power of attorney. Any individual, unless prohib-
ited by law, may grant a power of attorney to sign as surety on
CBP bonds. Unless the power is unlimited, all persons to whom
the power relates must be named.

(3) Property requirements. For both single transaction and con-
tinuous bonds, each individual surety must have property avail-
able as security within the customs territory of the United
States. The current market value of the property less any en-
cumbrance must be equal to or greater than the amount of the
bond. If one individual surety is accepted, the individual surety
must have property the value of which, less any encumbrance, is
equal to or greater than twice the amount of the bond.

(¢) Oath and evidence of solvency. Before being accepted as a surety,
the individual must:

(1) Take an oath on CBP Form 3579, setting forth:
(1) The amount of assets over and above all debts and liabili-
ties and such exemptions as may be allowed by law; and
(i1) The general description and location of one or more
pieces of real estate owned within the customs territory of
the United States, and the value thereof less any encum-
brance.

(2) Produce such evidence of solvency and financial responsibil-
ity as CBP may require.

(d) Determination of financial responsibility. An individual surety
will not be accepted on a bond until CBP is satisfied as to the financial
responsibility of the individual. CBP may request Immigration and
Customs Enforcement (ICE) to conduct an immediate investigation to
verify a surety’s financial responsibility.

(e) Continuancy of financial responsibility. In order to follow the
continued solvency and financial responsibility of individual sureties,
CBP will require a new oath and determine the financial responsi-
bility of each individual surety as prescribed in paragraphs (c) and (d)
of this section at least once every 6 months, and more often if deemed
advisable.

§ 113.36 [Amended]

25. Section 113.36 is amended by removing the word “shall” and
adding in its place the word “will”.

26. In § 113.37:

a. The second sentence in paragraph (a) is amended by removing
the word “Customs” and adding in its place the term “CBP”; by
removing the word “shall” where it appears after the word
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“corporation” and adding in its place the word “will”; and by
removing the words “shall be for a greater amount than” and
adding in their place the words “may exceed”;

b. Paragraph (b) is revised;
. Paragraph (c) is revised,

o o

. Paragraph (d) is amended by removing the word “shall” and
adding in its place the word “must”;

e. Paragraph (e) is revised;

f. Paragraph (f) is amended: by removing the word “shall” and
adding in its place the word “must”; by removing the words
“Bureau of Government Financial Operations” and adding in
their place the words, “Financial Management Service”; by
removing in the last paragraph of the “Corporate Sureties
Agreement for Limitation of Liability” set forth under para-
graph (f) the number “19__” and adding in its place “20__"; and
by removing in the signature block the words “Port Director
(Drawback Office)” and adding in their place the words “Au-
thorized CBP officer”; and

g. Paragraph (g) is revised.
The revisions of § 113.37 read as follows:

§ 113.37 Corporate sureties.

EC S S

(b) Name of corporation on the bond. The name of a corporation
executing a CBP bond as a surety must be indicated on the bond.

(c) Name of agent or attorney on the bond. The full name of the agent
or attorney acting for a corporate surety, as it appears on the bond,
must be indicated on the bond.

* ok ok ok 3k

(e) Signature and seal of the corporation on the bond. Except where
submitted in an electronic format, a bond executed by a corporate
surety must be signed by an authorized officer or attorney of the
corporation and the corporate seal must be affixed immediately ad-
joining the signature of the person executing the bond, as provided in
§ 113.25(a). Where a corporate surety submits a bond to the RD in an
electronic format, the bond must contain the certification language
prescribed by § 113.11(e)(2) and the corporate surety must retain a
copy of the seal in accordance with § 113.25(b). CBP is entitled to
presume, without verification, that submitted bond applications and
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related documentation, which include the bond, are properly ex-
ecuted, complete, accurate, and in full compliance with all applicable
laws.

* ok ok ok ok

(g) Power of attorney for the agent or attorney of the surety. Corpo-
rations may execute powers of attorney to act on their behalf in the
following manner:

(1) Execution and contents. The corporate surety power of attor-
ney must be executed on CBP Form 5297 and must contain the
following information:
(i) Corporate surety name and number;
(i1) Name, address and social security number of agent or
attorney;
(iii) Date of execution of power of attorney;
(iv) Seal of the corporate surety, either affixed to the CBP
Form 5297 or, if submitted in an electronic format, the
corporate surety must retain a copy of the seal in accordance
with § 113.25(b).
(v) Signature of any two principal officers of corporation or,
where the corporate surety power of attorney is submitted in
an electronic format, the principal officers must submit the
certification language prescribed in § 113.11(e)(2); and

(vi) Dollar amount of authorization.

(2) Filing. A corporate surety power of attorney executed on CBP
Form 5297 must be filed at the RD via mail, fax, or in an
electronic format pursuant to the terms prescribed by CBP (see
the CBP Internet web site located at www.cbp.gov.) The RD will
retain a copy of the original CBP Form 5297 and return a
validated copy to the grantee.

(3) Term and revocation. Corporate surety powers of attorney
will continue in force and effect until revoked. Any surety desir-
ing that a designated agent or attorney be divested of a power of
attorney must execute a revocation on CBP Form 5297 and
submit this form to the RD. The revocation will take effect on
the close of business on the date requested provided the CBP
Form 5297 is received at least 5 business days before the date
requested; otherwise, the revocation will take effect at the close
of business 5 days after the request is received by the RD.

(4) Change on the power of attorney. The only changes permitted
on the CBP Form 5297 after it has been approved by CBP are
changes to the grantee’s name and address. To make any other
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change to the power of attorney requires the submission of two
separate CBP Form 5297s: the first revoking the previous power
of attorney and the second containing a new grant of authority.
(5) Presumption of proper execution. CBP is entitled to presume,
without verification, that submitted bond applications and re-
lated documentation, which include the bond, are properly ex-
ecuted, complete, accurate, and in full compliance with all ap-
plicable laws.

In §113.38:

a. The heading and text of paragraph (a) are amended by remov-

ing the word “Customs” each place it appears and adding the
term “CBP?”;

b. The heading and text of paragraph (b) are amended by remov-

ing the word “Customs” each place it appears and adding the
term “CBP”;

The heading and text of paragraph (c)(1) are amended by
adding the words “single transaction” before the word “bond”,
and by removing the language, “Director, Border Security and
Trade Compliance Division” and adding in its place, “Executive
Director, Regulations and Rulings, Office of International
Trade, CBP”;

d. Paragraph (c)(2) is revised;
e. Paragraph (c)(3) is amended by removing the word “Customs”

and adding in its place the term “CBP”; and

f. Paragraph (c)(4) is revised.
The revisions to § 113.38(¢)(2) and (¢)(4) read as follows:

§ 113.38 Delinquent sureties.

*

*

(c)

L

ok ok

(2) Nonacceptance of bond upon instruction by Commissioner of
CBP or Director, Revenue Division. The Commissioner of CBP, or
the Director, Revenue Division (RD), may issue instructions to
CBP officers not to accept a bond secured by an individual or
corporate surety who, without just cause, is significantly delin-
quent either in the number of outstanding bills or dollar
amounts thereof.

L T R

(4) Review and final decision. After a review of any submission
made by the surety under paragraph (c)(3) of this section, if the
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Commissioner of CBP, the Director, RD, or a port director is still
of the opinion bonds secured by the surety should not be ac-
cepted, written notice of the decision will be provided to the
surety in person or by certified mail, return receipt requested, at
least five days before the date that CBP will no longer accept the
bonds of the surety. Copies of the notice will also be provided to
the Executive Director, Regulations and Rulings, Office of Inter-
national Trade and, if the notice does not originate from the RD,
to the Director, RD. Notice will be given to the importing public
by publishing the decision in the Customs Bulletin.

k0 ok k0 ok

§ 113.39 [Amended]
28. In § 113.39:

a. The introductory text is amended by removing the words “a

port director or Fines, Penalties, and Forfeitures Officer is
unsatisfied” and adding in their place the words “CBP is dis-
satisfied”; and by removing the words “port director may” and
adding in their place the words “an authorized CBP officer
may”;

. The introductory text to paragraph (a) is amended by remov-

ing the words “A port director or Fines, Penalties, and Forfei-
tures Officer shall” and adding in their place the words “An
authorized CBP officer will”;

. Paragraph (a)(5) is amended by removing the words the “port

director or Fines, Penalties, and Forfeitures Officer” and add-
ing in their place the words “authorized CBP officer”; and

. Paragraph (b) is amended: in the first sentence, by removing

the words “The Director, Border Security and Trade Compli-
ance Division, shall” and adding in their place the words “CBP
Headquarters will”; in the second sentence, by removing the
words “Bureau of Government Financial Operations” and add-
ing in their place the words, “Financial Management Service”;
and, in the last sentence, by removing the words “port director
and Fines, Penalties, and Forfeitures Officer” and adding in
their place the words “appropriate CBP officer and the Direc-
tor, RD”.

29. In § 113.40:

a. Paragraph (a) is revised;
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b. Paragraph (b) introductory text is revised and the “Power of
Attorney and Agreement (For Corporation)” form is amended
by removing the designation “19__” each place that it appears
and adding “20__" in its place;

c. Paragraph (c) is revised;

d. New paragraphs (d) through (g) are added in alphabetical
order.
The revisions to § 113.40 read as follows:

§ 113.40 Acceptance of cash deposits or obligations of the
United States in lieu of sureties on bonds.

(a) General provisions. In lieu of sureties on any bond required or
authorized by any law, regulation, or instruction which the Secretary
of Homeland Security, the Secretary of the Treasury, or the Commis-
sioner of CBP are authorized to enforce, the Director, Revenue Divi-
sion (RD) may accept United States money, United States bonds
(except for savings bonds), United States certificates of indebtedness,
Treasury notes, or Treasury bills in an amount equal to the face
amount of the bond that would be required. The option to deposit cash
or U.S. obligations in lieu of sureties is at the option of the importer.
A CBP Form 301 designating the appropriate activity for the cash
deposits or obligations in lieu of surety must also be filed. When cash
or obligations in lieu of surety are accepted, it must be for a term of
no more than one year. Additional cash deposits or obligations in lieu
of surety may be required.

(b) Authority to sell United States obligations on default. At the time
of deposit with the Director, Revenue Division (RD), of any obligation
of the United States, other than United States money, the obligor
must deliver a duly executed power of attorney and agreement au-
thorizing the Director, RD, in the case of any default in the perfor-
mance of any of the conditions of the bond, to sell the obligation so
deposited and to apply the proceeds of the sale, in whole or in part, to
the satisfaction of any damages, demands, or deficiency arising by
reason of default. The format of the power of attorney and agreement,
when the obligor is a corporation, will be modified as appropriate
when the obligor is either an individual or a partnership and reads as
follows:

* ok ok ok ok

(¢) Application of United States money or obligations on default. If
U.S. cash or obligations are deposited in lieu of surety on any bond,
the appropriate CBP officer is authorized to apply the cash or money
received from the deposited obligation to satisfy any damages, de-
mand, or deficiency arising from a default under the bond.
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(d) Application to the satisfaction of damages, demands or deficien-

cies.

(1) Matters subject to protest. When the time to protest duties,
fees, taxes, charges or exactions as set forth in 19 U.S.C. 1514
expires and no timely protest has been filed, or when a timely
protest is filed and is denied in whole in part, CBP may collect
against the cash deposit or obligation in lieu of surety and take
any and all necessary steps to accomplish such collection.

(2) User fees. When the user fees required to be collected are not
remitted to CBP in the time period prescribed by law or regu-
lation, CBP may collect against the cash deposit or obligation in
lieu of surety and take any and all necessary steps to accomplish
such collection.

(3) Matters subject to administrative petition. (i) No timely peti-
tion. If no petition has been filed by the day after the expiration
of the petitioning period provided by regulation or specific no-
tice, CBP may collect against the cash deposit or obligation in
lieu of surety and take any and all necessary steps to accomplish
such collection. CBP may entertain untimely petitions and
supplemental petitions and, if relief is granted and collection
has been made, CBP will return to the established cash account
the difference between the amount collected and the amount
ultimately applied.
(ii) Timely petition. If CBP denies a petition, CBP may collect
immediately against the cash deposit or obligation in lieu of
surety and take any and all necessary steps to accomplish
such collection. If CBP grants relief, CBP will return to the
established cash account the difference between the amount
posted and the amount ultimately applied after petitioning,
taking all steps necessary to accomplish such collection.

(4) No waiver of rights. Forbearance or delay on the part of CBP
in collection after it acquires the right to do so pursuant to the
terms set forth in this section will not constitute a waiver of the
Government’s right to collect from the cash deposits or obliga-
tions in lieu of surety.

(e) Additional security. If, at any point prior to the expiration of the
one-year maximum term for cash or obligations in lieu of a bond, CBP
determines that the cash or obligations are not sufficient security,
CBP possesses the right to require new, additional cash or obligations
to be posted in lieu of surety. If new, additional cash or obligations are
not timely posted, CBP may as a matter of right take action to



62 CUSTOMS BULLETIN AND DECISIONS, VOL. 44, No. 4, January 21, 2010

prevent the party from continuing the activity for which the initial
cash or obligations was posted. CBP will continue to hold the initial
cash or obligations as matter of right subject to the provisions found
in paragraph (f) of this section.

(f) Return of cash or obligations and setoff. (1) Tenure of holding.
CBP will hold cash and obligations until such time as CBP is reason-
ably certain that no circumstances will arise where CBP will need to
collect against it. When CBP determines that it is reasonably certain
that no circumstances may arise where it would need to collect
against the cash or obligations and that the cash or obligations can be
returned, CBP will, pursuant to § 24.72 of this chapter, set off the
cash or obligations against debt owed to CBP.

(2) No interest to accrue on cash in lieu of surety. Cash in lieu of
surety does not earn interest while CBP holds it, and it may not
be placed in an interest-bearing account, not even a low-interest,
low-risk account, under any circumstances.

(g) No limitation on an importer’s liability for duty and no effect on
the duration of that liability. An importer is personally liable for
duties, taxes, and charges found due in connection with an entry of
merchandise. Furthermore, there is no statute of limitations govern-
ing an importer’s liability for such duties, taxes, and charges. The fact
that an importer posts cash or obligations in lieu of a bond does not
alter or affect the two legal facts just described.

§ 113.41 [Amended]

30. Section 113.41 is amended by: removing the word “shall” and
adding in its place the word “must”; and removing the word “Cus-
toms” and adding in its place the term “CBP”.

§ 113.42 [Amended]

31. Section 113.42 is amended by: removing from the first sentence
the word “shall” and adding in its place the word “must”; removing
the word “Customs” and adding in its place the term “CBP”; removing
the reference to “§ 133.43(a)” and adding in its place a reference to “§
113.43(a)”; and removing in the second sentence the word “shall” and
adding in its place the word “will”.

§ 113.43 [Amended]
32.In § 113.43:

a. Paragraph (a) is amended by removing the words “of 2
months” and adding in their place the words “not to exceed 60
days”;
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b. Paragraph (b) is amended by: removing the word “shall” each
place that it appears and adding the word “will”; and removing
the words “2 months” each place that they appear and adding
the words “60 days”; and

c. Paragraph (c) is amended by removing the word “shall” each
place that it appears and adding the word “will”.

§ 113.44 [Amended]
33. In § 113.44, paragraph (b) is amended by removing the word

“shall” and adding in its place the word “must”.

§ 113.45 [Amended]

34. Section 113.45 is amended by: removing the word “shall” and
adding in its place the word “must”; and removing the word “entry”
each place that it appears and adding the word “transaction”.

§ 113.51 [Amended]
35. Section 113.51 is amended by removing the word “Customs” and

adding in its place the term “CBP”.

§ 113.52 [Amended]
36. Section 113.52 is amended by: removing the word “Customs”

and adding in its place the term “CBP”; removing the symbols “§§”
and adding in their place the symbol “§”; removing the words “is
unsatisfied” and adding in their place the words “has not been satis-
fied”; and removing the word “shall” and adding in its place the word
“will”.
§ 113.53 [Amended]
37.In § 113.53:
a. The section heading is amended by removing the word “Cus-
toms” and adding in its place the term “CBP”;

b. Paragraph (a) is amended by: removing in the paragraph
heading the word “Customs” and adding in its place the term
“CBP”; removing in the introductory text the word “Customs”
each place that it appears and adding the term “CBP”; and
adding in paragraph (a)(3) after the word “Commissioner” the
words “of CBP”; and

c. Paragraph (b) is amended by: adding in the paragraph head-
ing, after the word “director”, the words “or other authorized
CBP officer”; removing, in the text, the word “Customs” and
adding in its place the term “CBP”; adding after the word
“director” the words “or other authorized CBP officer”; and
removing the word “shall” and adding in its place the word
“will”.
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§ 113.55 [Amended]
38. In § 113.55:

a.

b.

Paragraph (c) is amended by: removing in the introductory
text the word “shall” each place that it appears and adding the
word “must”; removing the word “Customs” and adding in its
place the word “customs”; removing in paragraph (c)(1) the
word “shall” and adding in its place the word “will”; and re-
moving in paragraph (c)(3) the word “Customs” and adding in
its place the term “CBP”; and

Paragraph (d) is removed.

Subpart G—CBP Bond Conditions
39. The subpart G heading is revised to read as set forth above.

§ 113.61 [Amended]
40. Section 113.61 is amended, in the first sentence, by removing

the upper case word “Customs” and adding in its place the lower case

word

“customs”; and in the second sentence, by removing the word

“Customs” and adding in its place the term “CBP”.
41. In § 113.62:

a.

The introductory text is amended by: removing the word
“shall” and adding in its place the word “must”; and by remov-
ing the words “single entry” and adding in their place the
words “single transaction”;

. Paragraphs (a)(1), (a)(1)(i1), and (a)(2) are amended by: remov-

ing the word “Customs” each place that it appears and adding
the term “CBP”; and in paragraph (a)(1)(i), by adding after the
word “regulation” the words “and including payments made
via periodic monthly statement”;

. Paragraph (a)(3) is amended by removing the words “the port

director” and adding in their place the term “CBP”;

. The introductory text to paragraph (b) and paragraph (b)(1)

are amended by removing the word “Customs” each place that
it appears and adding the term “CBP”;

. Paragraph (c) is amended by removing the word “Customs”

and adding in its place the term “CBP”;

Paragraph (d) introductory text is amended by removing the
word “Customs” wherever it appears and adding in each place
the term “CBP”;

. Paragraph (f) introductory text and paragraph (f)(2) are

amended by removing the word “Customs” wherever it ap-
pears and adding in each place the term “CBP”;
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h. Paragraph (f)(3) is revised;

i. Paragraph (g)(1) is amended by removing the word “Customs”
and adding in its place the term “CBP”;

j. Paragraph (h)(2) is revised;
k. Paragraphs (h)(3) and (h)(4) are amended by removing the

word “Customs” each place that it appears and adding the
term “CBP”;

1. The heading and text of paragraph (i) are amended by remov-
ing the words “Customs Regulations” each place that they
appear and adding the words “CBP regulations”; and by remov-
ing the words “Customs security” each place that they appear
and adding the words “CBP security”;

m. Paragraphs (m)(2) and (m)(4) are amended by removing the
word “Customs” each place that it appears and adding the
term “CBP”; and by removing the word “shall” each place that
it appears and adding the word “will”.

The revisions to § 113.62 read as follows:

§ 113.62 Basic importation and entry bond conditions.

k0 ok ok k0 ok

(f) ok ok
(3) Keep any customs seal or cording on the merchandise intact
until the merchandise is examined by CBP.

* ok ok ok ok

(2) If a fishing vessel, to present the original approved applica-
tion to CBP within 24 hours on each arrival of the vessel in the
customs territory of the United States from a fishing voyage;

EC I S S

42. In § 113.63:

a. The introductory paragraph is amended by removing the word
“shall” each place that it appears and adding the word “must”;

b. Paragraphs (a)(2) and (a)(3) are amended by removing the
word “Customs” each place that it appears and adding the
term “CBP”; and paragraph (a)(3) is further amended by add-
ing the term “CBP” immediately before the word “regulations”;

c. Paragraph (a)(5) is amended by removing the word “Customs”
each place that it appears and adding the term “CBP”;
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. Paragraphs (b)(2) and (b)(3) are amended by removing the

word “Customs” each place that it appears and adding the
term “CBP”;

. Paragraphs (c)(1), (¢)(2), (c)(3) and (c)(4) are amended by re-

moving the word “Customs” each place that it appears and
adding the term “CBP”;

Paragraph (d) is amended by removing in the paragraph head-

ing and text the word “Customs” each place that it appears and
adding the term “CBP”;

. Paragraph (e) is amended by removing the words “Customs

laws and regulations” and adding in their place the words
“customs laws and CBP regulations”;

. The heading and text of paragraph (f) are amended by remov-

ing the words “Customs Regulations” each place that they
appear and adding the words “CBP regulations”, and by re-
moving the words “Customs security” each place that they
appear and adding the words “CBP security”;

Paragraphs (h)(1), (h)(2) and (h)(5) are amended by removing
the word “Customs” each place that it appears and adding the
term “CBP”;

Paragraph (i)(2) is amended by removing the word “shall” and
adding in its place the word “will”; and by removing the word
“Customs” and adding in its place the term “CBP”; and

k. Paragraph (i)(3) is amended by removing the word “Customs”

and adding in its place the term “CBP”.

43.In § 113.64:

a.

The introductory paragraph is amended by: removing the
word “shall” and adding in its place the word “must”; and by
removing the word “entry” and adding in its place the word
“transaction”;

. Paragraph (a) is amended by removing the second sentence;

c. Existing paragraphs (b) through (k) are redesignated as para-

graphs (c) through (1);

. A new paragraph (b) is added;

e. Newly redesignated paragraph (c) is amended by removing the

word “Customs” each place that it appears and adding the
term “CBP”; and in the third sentence by removing the word
“shall” and adding in its place the word “will”;

The heading and text of newly redesignated (j) are amended by
removing the words “Customs Regulations” each place that
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they appear and adding the words “CBP regulations”; and by
removing the words “Customs security” each place that they
appear and adding the words “CBP security”; and

g. Newly redesignated paragraphs (1)(1) and (1)(2) are amended
by removing the word “Customs” each place that it appears
and adding the term “CBP”.

The revisions to § 113.64 read as follows:

§ 113.64 International carrier bond conditions.

* ok ok ok 3k

(b) Agreement to pay liquidated damages. (1) Passenger processing
fees: If the principal (carrier) fails to pay passenger processing fees to
CBP no later than 31 days after the close of the calendar quarter in
which they were required to be collected pursuant to § 24.22(g) of this
chapter, the obligors (principal and surety, jointly and severally)
agree to pay liquidated damages equal to two times the passenger
processing fees which were required to be collected but not timely
remitted to CBP, regardless of whether such fees were in fact collected
from passengers, as prescribed by regulation.

(2) Railroad car processing fees: If the principal (carrier) fails to
pay railroad car processing fees to CBP no later than 60 days
after the close of the calendar month in which they were col-
lected pursuant to § 24.22(d) of this chapter, the obligors (prin-
cipal and surety, jointly and severally) agree to pay liquidated
damages equal to two times the railroad car processing fees
which have not been timely paid to CBP as prescribed by regu-
lation.

(3) Reimbursement fees payable by express consignment carrier
and centralized hub facilities. If the principal (carrier) fails to
timely pay the reimbursement fees payable to CBP by express
consignment carrier facilities and centralized carrier facilities
pursuant to the terms set forth in § 24.23(b)(4) of this chapter,
the obligors (principal and surety, jointly and severally) agree to
pay liquidated damages equal to two times the fees which have
not been timely paid to CBP as prescribed by that section.

k0 osk o ok ok sk

§ 113.65 [Amended]
44. In § 113.65:
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The introductory paragraph is amended by: removing the
word “shall” and adding in its place the word “must”; and by
removing the word “entry” and adding in its place the word
“transaction”; and

Paragraphs (a)(3) and (a)(4) are amended by removing the
word “Customs” each place that it appears and adding the
term “CBP”.

In § 113.66:

. The introductory paragraph is amended by removing the word

“shall” each place that it appears and adding the word “must”;

Paragraph (a) introductory text and paragraph (a)(1) are re-
vised;

. Paragraph (b)(3) is amended by removing the word “Customs”

and adding in its place the term “CBP”;

. Paragraph (c)(2) is amended by removing the word “Customs”

and adding in its place the term “CBP”;

. Paragraph (d)(2) is amended by: removing the word “shall” and

adding in its place the word “will”; and by removing the word
“Customs” and adding in its place the term “CBP”; and

Paragraph (d)(3) is amended by removing the word “Customs”
and adding in its place the term “CBP”.

The revisions to § 113.66(a) read as follows:

§ 113.66 Control of containers and instruments of interna-
tional traffic bond conditions.

(a)

Agreement to Enter Any Diverted Instrument of International

Traffic. If the principal brings in and takes out of the customs terri-
tory of the United States an instrument of international traffic with-
out entry and without payment of duty, as provided by the CBP
regulations and section 322(a), Tariff Act of 1930, as amended (19
U.S.C. 1322(a)), the principal agrees to:

(1) Report promptly to CBP when the instrument is diverted to

point- to-point local traffic in the customs territory of the United

States or when the instrument is otherwise withdrawn in the
customs territory of the United States from its use as an instru-
ment of international traffic.

L

§ 113.67 [Amended]

46.

In § 113.67:
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a. The introductory text to paragraph (a) is amended by remov-
ing the word “shall” each place that it appears and adding the
word “must”;

b. Paragraphs (a)(1) introductory text, (a)(1)(i), and (a)(1)(iii) are
amended by removing the word “Customs” each place that it
appears and adding the term “CBP”;

c. Paragraph (a)(2)(iii) is amended by: removing the word “shall”
and adding in its place the word “will”; and by removing the
word “Customs” where it appears and adding in each place the
term “CBP”.

d. The introductory text to paragraph (b) is amended by remov-
ing the word “shall” each place that it appears and adding the
word “must”; and

e. Paragraphs (b)(1), (b)(1)(1), (b)(1)ii), and (b)(2)(iil) are
amended by removing the word “Customs” each place that it
appears and adding the term “CBP”.

§ 113.68 [Amended]
47. In § 113.68:

a. The introductory text is amended by: removing the word
“shall” each place that it appears and adding the word “must”;
and by removing the word “entry” and adding in its place the
word “transaction”;

b. Paragraph (a) is amended by removing the word “Customs”
and adding in its place the term “CBP”; and

c. The second sentence of paragraph (b) is amended by removing
the word “shall” and adding in its place the word “will”; and by
removing the word “Customs” and adding in its place the term
“CBP”.

§ 113.69 [Amended]
48. In § 113.69:

a. The introductory text is amended by: removing the word
“shall” each place that it appears and adding the word “must”;
and by removing the word “entry” and adding in its place the
word “transaction”; and

b. The introductory paragraph in the “Production of Bill of Lad-
ing Bond Conditions” is amended by removing the word “Cus-
toms” and adding in its place the term “CBP”.

§ 113.70 [Amended]
49. In § 113.70:
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a. The introductory paragraph is amended by: removing the
word “shall” each place that it appears and adding the word
“must”; and by removing the word “entry” and adding in its
place the word “transaction”; and

b. The first sentence in the “Bond Condition to Indemnify United
States for Detention of Copyrighted Material” is amended by
removing the word “Customs” and adding in its place the term
“CBP”.

§ 113.71 [Amended]
50. In § 113.71, the introductory text is amended by: removing the

word “shall” each place that it appears and adding the word “must”;
and by removing the word “entry” and adding in its place the word
“transaction”.

§ 113.72 [Amended]

51. In § 113.72, the introductory text is amended by: removing the
word “shall” each place that it appears and adding the word “must”;
and by removing the word “entry” and adding in its place the word
“transaction”.

§ 113.73 [Amended]
52. In § 113.73:
a. The introductory text is amended by removing the word “shall”
each place that it appears and adding the word “must”;

b. Paragraph (a)(1) is amended by removing the word “Customs”
and adding in its place the term “CBP”;

c. Paragraph (a)(2) is amended by: removing the word “Customs”
each place that it appears and adding the term “CBP”; and by
removing the word “shall” in the third sentence and adding in
its place the word “will”;

d. Paragraph (b) is amended by: removing the word “shall” and
adding in its place the word “will”; and by removing the word
“Customs” and adding in its place the term “CBP”;

e. Paragraph (d)(2) is amended by removing the phrase “Customs
officer” and adding in its place the term “CBP Officer”; and

f. Paragraph (e) is amended by removing the word “Customs”
and adding in its place the term “CBP”.

§ 113.74 [Amended]
53. Section 113.74 is amended by removing the word “entry” and

adding in its place the word “transaction”.

Appendix A to Part 113 [Amended]
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54. Appendix A to Part 113 is amended by removing:

a. In the Appendix heading, the title of the bond, and the text of
the bond, the words “Customs security” each place that they
appear and adding the words “CBP security”; and

b. In the text of the bond, the number “19” where it appears and
adding the number “20”; the words "Customs airports” and
adding the words “CBP airports”; and the words “Customs
Regulations” and adding the words “CBP regulations”.

Appendix B to Part 113 [Amended]

55. Appendix B to Part 113 is amended by removing the word
“Customs” each place that it appears and adding the term “CBP”.

Appendix C to Part 113 [Amended]

56. Appendix C to Part 113 is amended by removing the word
“Customs” each place that it appears and adding the term “CBP”.

PART 133 — TRADEMARKS, TRADE NAMES,
AND COPYRIGHTS

57. The general and specific authority citations for part 133 con-
tinue to read as follows:

AUTHORITY: 17 U.S.C. 101, 601, 602, 603; 19 U.S.C. 66, 1624; 31
U.S.C. 9701.

* ok ok ok ok

Sections 133.21 through 133.25 also issued under 15 U.S.C. 1124, 19
U.S.C. 1526.

ES ES * ES ES
58. Section 133.21(d) is revised to read as follows:

§ 133.21 Articles bearing counterfeit trademarks.

* ok ok ok 3k

(d) Samples available to the trademark owner. At any time following
seizure of the merchandise, CBP may provide a sample of the subject
merchandise to the owner of the trademark for examination, testing,
or other use in pursuit of a related private civil remedy for trademark
infringement. To obtain a sample under this section, the
trademark/trade name owner must furnish CBP with a single trans-
action bond in the form and amount specified by the port director or
a continuous bond in the form and amount specified by the Director,
Revenue Division. CBP may demand the return of the sample at any
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time. The owner must return the sample to CBP upon demand or at
the conclusion of the examination, testing or other use in pursuit of a
related private civil remedy for trademark infringement. In the event
that the sample is damaged, destroyed, or lost while in the possession
of the trademark owner, the owner must, in lieu of return of the
sample, certify to CBP that: “The sample described as [insert descrip-
tion] and provided pursuant to 19 CFR 133.21(d) was
(damaged/destroyed/lost) during examination, testing or other use.”

ES ES ES ES ES
59. Section 133.25(c) is revised to read as follows:

§ 133.25 Procedure on detention of articles subject to restric-
tion.

* ok ok ok ok

(c) Samples available to the trademark or trade name owner. At any
time following presentation of the merchandise for CBP’s examina-
tion, but prior to seizure, CBP may provide a sample of the suspect
merchandise to the owner of the trademark or trade name for exami-
nation or testing to assist in determining whether the article im-
ported bears an infringing trademark or trade name. To obtain a
sample under this section, the trademark/trade name owner must
furnish CBP with a single transaction bond in the form and amount
specified by the port director or a continuous bond in the form and
amount specified by the Director, Revenue Division. CBP may de-
mand the return of the sample at any time. The owner must return
the sample to CBP upon demand or at the conclusion of the exami-
nation or testing. In the event that the sample is damaged, destroyed,
or lost while in the possession of the trademark or trade name owner,
the owner must, in lieu of return of the sample, certify to CBP that:
“The sample described as [insert description] and provided pursuant
to 19 CFR 133.25(c) was (damaged/destroyed/lost) during examina-
tion or testing for trademark infringement.”

* * * * *

60. In § 133.42, paragraph (e) is amended by: revising the second
sentence; removing the word “Customs” where it appears and adding
in each place the term “CBP”; and, in the last sentence, removing the

word “shall” and adding in its place the word “must”.
The revision to § 133.42(e) reads as follows:

§ 133.42 Infringing copies or phonorecords.

* ok ok ok ok
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(e) Samples available to the copyright owner. * * * To obtain a
sample under this section, the copyright owner must furnish to CBP
a single transaction bond in the form and amount specified by the
port director or a continuous bond in the form and amount specified
by the Director, Revenue Division. * * *

* ok ok ok 3k

Dated: December 14, 2009

JAaysoN P. AHERN,
Acting Commissioner
U.S. Customs and Border Protection

Timothy E. Skud,
Deputy Assistant Secretary of the Treasury

[Published in the Federal Register January 5, 2010 (75 FR 266)]
e

QUARTERLY IRS INTEREST RATES USED IN
CALCULATING INTEREST ON OVERDUE ACCOUNTS AND
REFUNDS ON CUSTOMS DUTIES

AGENCY: Customs and Border Protection, Department of Home-
land Security.

ACTION: General notice.

SUMMARY: This notice advises the public of the quarterly Internal
Revenue Service interest rates used to calculate interest on overdue
accounts (underpayments) and refunds (overpayments) of customs
duties. For the calendar quarter beginning January 1, 2010, the
interest rates for overpayments will be 3 percent for corporations and
4 percent for non-corporations, and the interest rate for underpay-
ments will be 4 percent. This notice is published for the convenience
of the importing public and Customs and Border Protection person-
nel.

EFFECTIVE DATE: January 1, 2010.

FOR FURTHER INFORMATION CONTACT: Ron Wyman,
Revenue Division, Collection and Refunds Branch, 6650 Telecom
Drive, Suite #100, Indianapolis, Indiana 46278; telephone (317)
614-4516.
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SUPPLEMENTARY INFORMATION:
Background

Pursuant to 19 U.S.C. 1505 and Treasury Decision 85-93, pub-
lished in the Federal Register on May 29, 1985 (50 FR 21832), the
interest rate paid on applicable overpayments or underpayments of
customs duties must be in accordance with the Internal Revenue
Code rate established under 26 U.S.C. 6621 and 6622. Section 6621
was amended (at paragraph (a)(1)(B) by the Internal Revenue Service
Restructuring and Reform Act of 1998, Pub. L. 105-206, 112 Stat.
685) to provide different interest rates applicable to overpayments:
one for corporations and one for non-corporations.

The interest rates are based on the Federal short-term rate and
determined by the Internal Revenue Service (IRS) on behalf of the
Secretary of the Treasury on a quarterly basis. The rates effective for
a quarter are determined during the first-month period of the previ-
ous quarter.

In Revenue Ruling 2009-37, the IRS determined the rates of inter-
est for the calendar quarter beginning January 1, 2010, and ending
on March 31, 2010. The interest rate paid to the Treasury for under-
payments will be the Federal short-term rate (1%) plus three per-
centage points (3%) for a total of four percent (4%). For corporate
overpayments, the rate is the Federal short-term rate (1%) plus two
percentage points (2%) for a total of three percent (3%). For overpay-
ments made by non-corporations, the rate is the Federal short-term
rate (1%) plus three percentage points (3%) for a total of four percent
(4%). These interest rates are subject to change for the calendar
quarter beginning April 1, 2010, and ending June 30, 2010.

For the convenience of the importing public and Customs and Bor-
der Protection personnel the following list of IRS interest rates used,
covering the period from before July of 1974 to date, to calculate
interest on overdue accounts and refunds of customs duties, is pub-
lished in summary format.

Beginning Ending Under- Over- Corporate
Date Date payments payments Overpayments
(percent) (percent) (Eff. 1-1-99)
(percent)
070174 063075 6% 6%
070175 013176 9% 9%
020176 013178 7% 7%

020178 013180 6% 6%
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Beginning Ending Under- Over- Corporate

Date Date payments payments Overpayments
(percent) (percent) (Eff. 1-1-99)

(percent)

020180 013182 12% 12%

020182 123182 20% 20%

010183 063083 16% 16%

070183 123184 11% 11%

010185 063085 13% 13%

070185 123185 11% 11%

010186 063086 10% 10%

070186 123186 9% 9%

010187 093087 9% 8%

100187 123187 10% 9%

010188 033188 11% 10%

040188 093088 10% 9%

100188 033189 11% 10%

040189 093089 12% 11%

100189 033191 11% 10%

040191 123191 10% 9%

010192 033192 9% 8%

040192 093092 8% 7%

100192 063094 7% 6%

070194 093094 8% 7%

100194 033195 9% 8%

040195 063095 10% 9%

070195 033196 9% 8%

040196 063096 8% 7%

070196 033198 9% 8%

040198 123198 8% 7%

010199 033199 7% 7% 6%

040199 033100 8% 8% 7%

040100 033101 9% 9% 8%

040101 063001 8% 8% 7%

070101 123101 7% 7% 6%
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Beginning Ending Under- Over- Corporate
Date Date payments payments Overpayments
(percent) (percent) (Eff. 1-1-99)
(percent)
010102 123102 6% 6% 5%
010103 093003 5% 5% 4%
100103 033104 4% 4% 3%
040104 063004 5% 5% 4%
070104 093004 4% 4% 3%
100104 033105 5% 5% 4%
040105 093005 6% 6% 5%
100105 063006 7% 7% 6%
070106 123107 8% 8% 7%
010108 033108 7% 7% 6%
040108 063008 6% 6% 5%
070108 093008 5% 5% 4%
100108 123108 6% 6% 5%
010109 033109 5% 5% 4%
040109 033110 4% 4% 3%

Dated: December 29, 2009

JAYsoN P. AHERN
Acting Commissioner
U.S. Customs and Border Protection

[Published in the Federal Register January 5, 2010 (75 FR 419)]
=

Docket No. USCBP-2009-0036

RECEIPT OF DOMESTIC INTERESTED PARTY PETITION
CONCERNING THE TARIFF CLASSIFICATION OF
WICKLESS WAX OBJECTS

AGENCY: Customs and Border Protection, Department of Home-
land Security.

ACTION: Notice of receipt of domestic interested party petition;
solicitation of comments.

SUMMARY: Customs and Border Protection (CBP) has received a
petition submitted on behalf of a domestic interested party request-
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ing the reclassification under the Harmonized Tariff Schedule of the
United States (HTSUS) of certain wickless wax objects from China.
Currently, these objects are classified as “Molded or carved articles of
wax” under subheading 9602.00.40, HTSUS. The petitioner contends
that the proper classification for these wickless wax objects is in
subheading 3406.00.00, HTSUS, as candles. While the 2009 duty
rates of both these subheadings is free, petitioner claims that the
importers of these products are using this classification as a means of
circumventing a dumping order that has been placed on petroleum
wax candles from China. This document invites comments with re-
gard to the correctness of the current classification.

DATES: Comments must be received on or before March 8, 2010.

ADDRESSES: You may submit comments, identified by docket
number, by one of the following methods:

o Federal eRulemaking Portal: http://www.regulations.gov.
Follow the instructions for submitting comments via docket
number USCBP-2009-0036.

e Mail: Trade and Commercial Regulations Branch, Regulations
and Rulings, Office of International Trade, Customs and
Border Protection, 799 9th Street, NW (Mint Annex),
Washington, DC 20229-1179.

Instructions: All submissions received must include the agency
name and docket number for this notice of domestic interested party
petition concerning the tariff classification of wickless wax objects. All
comments received will be posted without change to

http://www.regulations.gov, including any personal information pro-
vided.

Docket: For access to the docket to read background documents,
exhibits, or comments received go to http:/www.regulations.gov. Sub-
mitted comments may also be inspected during regular business days
between the hours of 9 a.m. and 4:30 p.m. at the Customs and Border
Protection, Trade and Commercial Regulations Branch, Regulations
and Rulings, Office of International Trade, 799 9th Street, NW, 5th
Floor, Washington, DC. Arrangements to inspect submitted com-
ments should be made in advance by calling Joseph Clark, Trade and
Commercial Regulations Branch, at (202) 325-0118. Please note that
any submitted comments that CBP receives by mail will be posted on
the above-referenced docket for the public’s convenience.
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FOR FURTHER INFORMATION CONTACT: Jean-Rene Brous-
sard, Tariff Classification and Marking Branch, Regulations and Rul-
ings, Office of International Trade, Customs and Border Protection at
(202) 325-0284.

SUPPLEMENTARY INFORMATION:

Background

A petition has been filed under section 516 of the Tariff Act of 1930,
as amended (19 U.S.C. 1516), on behalf of the National Candle Asso-
ciation (NCA), which represents approximately 150 member compa-
nies. A majority of NCA’s members manufacture, produce, or whole-
sale candles or candle supplies in the United States. Its members
account for approximately 90 percent of all candles made in the
United States. The NCA meets all of the requirements of a domestic
interested party set forth in 19 U.S.C. 1516(a)(2) and 19 CFR 175.3.
The NCA is requesting that Customs and Border Protection (CBP)
reclassify the imported wickless wax objects classified in heading
9602, Harmonized Tariff Schedule of the United States (HTSUS), in
the following rulings:

e NY L85725, dated June 30, 2005, classified a white solid wax
cylinder with a scented fragrance that measures approximately
3” in height and 3” in diameter.

e NY L85383, dated June 15, 2005, classified four wax items with-
out wicks. Item 1 is described as a yellow colored solid wax
molded cylinder measuring approximately 3” in height and 3” in
diameter. The cylinder has a 4” hole drilled through its center
from top to bottom but does not contain a wick. Item 2 is a pink
colored solid wax molded cylinder that measures approximately
2” x 2” x 6”. The cylinder has a %4” hole drilled through its center
from top to bottom, but does not contain a wick. Item 3 is an
orange colored solid wax molded triangle that measures approxi-
mately 3” x 3” x 3”. The triangle has a ¥4” hole drilled through its
center from top to bottom, but does not contain a wick. Item 4 is
a blue and white colored solid wax molded hexagon that mea-
sures approximately 1” on each side and 4” in height. The hexa-
gon has a %4” hole drilled through its center from top to bottom,
but does not contain a wick.

e NY L84761, dated June 2, 2005, classified a red solid wax cyl-
inder with a scented fragrance that measures approximately 3”
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in height and 3” in diameter. The cylinder has a %4” hole drilled
through its center from top to bottom, but does not contain a
wick.

NY G88343, dated March 26, 2001, classified three wax items
without wicks. Item 1 is a yellow and lime colored solid wax
cylinder that measures approximately 3” in height and 3” in
diameter. The cylinder has a 4” hole drilled through its center
from top to bottom, but does not contain a wick. Item 2 is a
cylindrical white wax candle holder embedded with fruits, cin-
namon sticks and green leaves. The container measures approxi-
mately 4” in height and 4” across its widest point. Item 3 is a
cylindrical white wax candle holder decorated with a flower, a
turkey and rain drop stickers. The container measures approxi-
mately 4” in height and 4” across its widest point.

NY G87878, dated March 7, 2001, classified one wax object
without a wick. Item CA23505B, a Basket weave-Look Wax
Bowl, is a green colored wax bowl without a wick that measures
approximately 3 %4” in height and 8” in diameter.

NY G85945, dated January 16, 2001, classified one wax object
without a wick. Item 6 is described as a wax bowl, which is a
white colored scented wax bowl with no wick that measures
approximately 4” in height and 10 %” in diameter and is deco-
rated with a flower design.

NY F82375, dated February 11, 2000, classified five wax objects
without a wick. Item A is a purple colored solid paraffin wax
cylinder that measures approximately 5 ¥2” in height and 3” in
diameter. Item B is a white solid paraffin wax square pillar,
approximately 6” in height and 3” wide. Item C is a brown solid
paraffin wax block that is approximately 3” in height and 6”
square. Item D is a pearl colored rounded wax piece molded in
the shape of an oval approximately 1 2” in height and 3 4" in
diameter. Item E is a white solid paraffin scented wax square
block, approximately 3 %2” in height and 3” wide. This item has
a hole drilled directly through the center, but does not contain a
wick. The ruling indicates that further processing may be per-
formed on the objects such as drilling a hole when needed,
adding wicks, dipping, polishing, labeling and packaging.

NY F81245, dated January 11, 2000, classified a wax block that
is scented and measures approximately 6 1/8” in height and 2 34"
wide. The block is blue and white colored and does not have a
hole drilled through it.
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e NY E89220, dated November 8, 1999, classified two wax objects.
The first sample is described as a scented burgundy colored wax
column that measures approximately 9” in height and 3 7/8” in
diameter. There is a hole in the top and bottom of the column.
The second sample is a pink colored wax column molded in the
shape of a baluster that measures approximately 12” in height
and 2 %” in diameter. The column has a hole in its top and
bottom.

o NY E87727, dated September 27, 1999, classified one wax object
without a wick. Raw Material C is a white colored solid wax
cylinder that measures approximately 5” in height and 5” in
diameter. The cylinder has a 4” hole drilled through its center
from top to bottom.

o NY E82227, dated May 18, 1999, classified a paraffin wax col-
umn molded in the shape of an orange colored 3” cube. The cube
has a hole in the middle, but does not have a wick. The wax
column may also be imported in various rectangular dimensions
or in a round shape measuring either 3” in height or 6” in height
and 6” in diameter.

e NY E81505, dated May 12, 1999, classified a cog wheel which is
described as a wax disc molded in the shape of a cog wheel and
measures approximately 1 2” in height and 1 %£” in diameter.
The disc is scented and has a hole in the middle, but does not
have a wick. The indicated use of the object is for aroma therapy.

e NY D88246, dated March 12, 1999, classified three wax items.
One sample is molded in the shape of a square pillar (approxi-
mately 3” square and 3 %2” in height). The other two items are
molded in the shape of round columns (approximately 3” in
diameter and 3” in height). All of the objects have a hole drilled
directly through the center but do not have wicks. The importer
indicated that further finishing would be performed in the U.S.

In the rulings listed above, CBP applied General Rule of Interpre-

tation (GRI) 1 to classify the subject merchandise in subheading
9602.00.40, HTSUS, which provides for “[w]orked vegetable or min-
eral carving material and articles of these materials; molded or
carved articles of wax, of stearin, of natural gums or natural resins,
of modeling pastes, and other molded or carved articles, not else-
where specified or included; worked, unhardened gelatin (except gela-
tin of heading 3503) and articles of unhardened gelatin: [m]olded or
carved articles of wax...”. Petitioner maintains that this classification
is incorrect because it believes that the wax objects are unfinished or
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unassembled candles and should be classified in heading 3406, HT-
SUS, which provides for “[c]landles, tapers and the like” by applica-
tion of GRI 2(a). In the alternative, the petitioner argues that the wax
objects are prima facie classifiable in headings 3406 and 9602, HT-
SUS, and that heading 3406, HTSUS, is the more specific heading by
application of GRI 3(a). The 2009 column one general rate of duty for
heading 3406, HTSUS, is free.

Classification under the HTSUS is made in accordance with the
GRIs. GRI 1 provides that the classification of goods shall be deter-
mined according to the terms of the headings of the tariff schedule
and any relative section or chapter notes. In the event that the goods
cannot be classified solely on the basis of GRI 1, and if the headings
and legal notes do not otherwise require, the remaining GRIs 2
through 6 may then be applied in order.

The Harmonized Commodity Description and Coding System Ex-
planatory Notes (ENs) constitute the official interpretation of the
Harmonized System at the international level. While not legally
binding on the contracting parties, and therefore not dispositive, the
ENs provide a commentary on the scope of each heading of the
Harmonized System and are thus useful in ascertaining the classifi-
cation of merchandise under the system. CBP believes the ENs
should always be consulted. See Treasury Decision (T.D.) 89-80, 54
FR 35127, 35128 (Aug. 23, 1989).

The Petitioner’s Views

The NCA asserts that Chinese importers are using the classifica-
tion of wax articles in heading 9602, HTSUS, to circumvent the
dumping order on petroleum wax candles from China. See Petroleum
Wax Candles from the People’s Republic of China: Antidumping Duty
Order, 51 FR 30686 (August 28, 1986). In particular, the NCA cites a
recent circumvention order issued in 2007 as evidence of this attempt
to avoid dumping duties. The order provides that wickless wax forms
in the shape of tapers, spirals, rounds, columns, votives pillars, as
well as wax-filled containers being imported by or sold to DECOR-
WARE, Inc., A&M Wholesalers, Inc., or Albert E. Price are circum-
venting the dumping order on petroleum wax candles from China. See
Notice of Partial Termination and Affirmative Preliminary Determi-
nation of Circumuvention of the Antidumping Duty Order: Petroleum
Wax Candles from the People’s Republic of China, 72 FR 14518
(March 28, 2007) and Petroleum Wax Candles from the People’s Re-
public of China: Affirmative Final Determination of Circumuvention of
the Antidumping Duty Order, 72 FR 31053 (June 5, 2007). As in the
circumvention inquiry noted above, NCA points to sample candles



82 CUSTOMS BULLETIN AND DECISIONS, VOL. 44, No. 4, January 21, 2010

with wicks that were allegedly inserted after importation into the
U.S. claiming that the wicks of these candles are easily removed
which indicates that the wicks were inserted into drilled holes in the
wax after importation into the United States. Hence, the NCA be-
lieves that the wickless wax forms should be classified as unfinished
candles in heading 3406, HTSUS, so as to make circumvention of
anti-dumping duties difficult.

In support of NCA’s classification argument it refers to the EN for
heading 9602, HTSUS, which states “moulded articles means articles
which have been moulded to a shape appropriate to their intended
use. On the other hand, materials moulded in the shape of blocks,
cubes, plates, bars, sticks, etc., whether or not impressed during
moulding, are not included.” The NCA asserts that the exclusionary
language of this note prevents the classification of these objects in
heading 9602, HTSUS, by application of GRI 1, thus requiring the
application of GRIs 2 or 3.

NCA asserts that the wax objects should be classified in heading
3406, HT'SUS, by application of either GRI 2(a) or 3(a). NCA argues
that the wax objects are unfinished candles, or blanks, that have the
essential character of a candle. It contends that the wax objects
provide the finished candle with the shape, color, and size of the
finished product and that most consumers identify candles based on
these characteristics. In the alternative it argues that the wax objects
are unassembled candles by application of GRI 2(a). A third alterna-
tive argument offered by NCA is that the wax objects are prima facie
classifiable in both heading 3406, HTSUS, and heading 9602, HT-
SUS, and that heading 3406, HTSUS, is more specific than heading
9602, requiring classification in heading 3406, HTSUS, by applica-
tion of GRI 3(a).

Analysis Used by CBP in Prior Rulings

In the rulings that are the subject of this petition, CBP held that
classification in heading 3406, HTSUS, at the GRI 1 level is not
possible because these objects do not meet the common definition of a
candle.

Historically CBP has classified these wax objects in subheading
9602.00.40, HT'SUS, as molded or carved articles of wax by applica-
tion of GRI 1 because it concluded that the terms of heading 9602,
HTSUS, completely describe the subject goods. CBP has interpreted
the language of the EN to heading 9602, HTSUS, to mean that a
molded article of wax is any object that has been shaped or cut from
its primary or bulk form. The exclusionary language of this EN
describes wax that is in its primary or bulk form. All of the articles are
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molded into smaller shapes from their primary or bulk forms and
many of the objects have been carved by the act of drilling holes into
the wax. CBP’s position has been that these objects are not classifi-
able as wax in its primary form and thus are completely described as
molded articles of wax in heading 9602, HTSUS, by application of
GRI 1.

Moreover, in its prior rulings, CBP held that the wax objects are not
classifiable as unfinished candles in heading 3406, HTSUS, by appli-
cation of GRI 2(a) because the wax objects are classifiable by appli-
cation of GRI 1. CBP reasoned that a candle functions as a source of
illumination that is composed of a wick surrounded by wax. CBP
concluded that the wax objects, on their own, were unable to provide
illumination. CBP’s historical position is that the essential character
of a candle is imparted by both the wick and the wax components.
None of the wax objects have a wick and are unable to provide its user
with light. Therefore, CBP held that the wax objects do not have the
essential character of a candle.

In addition, CBP also held that the wax forms are not unassembled
candles because unassembled goods must be imported with the req-
uisite number of parts. None of the rulings indicate that the wax
objects were being imported with an equal number of wicks. There-
fore, CBP has concluded that classification by application of GRI 2(a)
in heading 3406, HTSUS is inappropriate.

Finally, CBP’s prior decisions held that classification by application
of GRI 3(a) is inappropriate because the wax objects are not prima
facie classifiable in two or more headings of the HTSUS. In order for
classification by application of GRI 3(a) to be appropriate the goods
cannot be classifiable by application of GRIs 1 or 2 and the good must
be prima facie classifiable in two or more headings. As indicated
above, CBP has held that heading 3406, HTSUS, does not describe
the imported products. As a result, the wax articles are not prima
facie classifiable in any other heading, except heading 9602, HTSUS.

Comments

Pursuant to section 175.21(a), CBP regulations (19 CFR 175.21(a)),
before making a determination on this matter, CBP invites written
comments on the petition from interested parties.

The domestic interested party petition concerning the tariff classi-
fication of wax objects, as well as all comments received in response
to this notice, will be available for public inspection on the docket at
www.regulations.gov. Please note that any submitted comments that
CBP receives by mail will be posted on the above-referenced docket
for the public’s convenience.
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Authority

This notice is published in accordance with section 175.21(a), CBP
Regulations (19 CFR 175.21(a)) and 19 U.S.C. 1516.
Dated: December 29, 2009
Javson P. AHERN

Acting Commissioner
U.S. Customs and Border Protection

[Published in the Federal Register January 5, 2010 (75 FR 420)]
’

NATIONAL CUSTOMS AUTOMATION PROGRAM TEST
CONCERNING AUTOMATED COMMERCIAL
ENVIRONMENT (ACE) ENTRY SUMMARY, ACCOUNTS AND
REVENUE (ESAR III) CAPABILITIES RELATING TO THE
FILING AND PROCESSING OF AD/CVD ENTRIES AND
CASE MANAGEMENT

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: General notice.

SUMMARY: This document announces Custom and Border Protec-
tion’s (CBP’s) plan to conduct a National Customs Automation Pro-
gram (NCAP) test concerning new Automated Commercial Environ-
ment (ACE) Entry Summary, Accounts and Revenue (ESAR III)
capabilities. These new capabilities include functionalities specific to
the filing and processing of anti-dumping and countervailing duty
(AD/CVD) entries and case management. This notice announces the
test’s commencement, describes the eligibility, procedural and docu-
mentation requirements for voluntary participation in the test, out-
lines CBP’s development and evaluation methodology, and invites
public comment concerning any aspect of the test.

DATES: The ESAR III test will commence no earlier than January
17, 2010, and will continue wuntil concluded by way of
announcement in the Federal Register. Comments concerning
this notice and any aspect of the test may be submitted at any time
during the test period to the address set forth below.

ADDRESSES: Comments concerning this notice should be
submitted via e-mail to Joe Palmer at ESARinfoinbox@dhs.gov.
Please indicate “ESAR III (AD/CVD Entry Summary
Processing/Case Mgt Notice)” in the subject line of your e-mail.
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FOR FURTHER INFORMATION CONTACT: For policy-related
questions, contact Christine Furgason at
christine.furgason@dhs.gov. For technical questions related to ABI
transmissions, contact your assigned client representative.
Interested parties without an assigned client representative should
direct their questions to the Client Representative Branch at (703)
650-3500.

SUPPLEMENTARY INFORMATION:
Background

1. ACE Test Programs

A. ACE Portal Accounts

On May 1, 2002, the former U.S. Customs Service, now U.S. Cus-
toms and Border Protection (CBP), published a General Notice in the
Federal Register (67 FR 21800) announcing a plan to conduct a
National Customs Automation Program (NCAP) test of the first
phase of the Automated Commercial Environment (ACE). The test
was described as the first step toward the full electronic processing of
commercial importations with a focus on defining and establishing an
importer’s account structure. The notice announced that importers
and authorized parties would be allowed to access their customs data
via a web-based Account Portal. The notice set forth eligibility criteria
for companies interested in establishing Account Portals accessible
through ACE. Subsequent notices revised the eligibility criteria (see
General Notice published in the Federal Register on February 1,
2005 (67 FR 5199)) and expanded the universe of eligible participants
in the ACE test and the types of ACE Portal Accounts.

On February 4, 2004, CBP published two General Notices in the
Federal Register that established ACE Truck Carrier Accounts and
opened the application period for authorized importers and their
designated brokers to participate in the NCAP test to implement the
Periodic Monthly Statement (PMS) process (see 69 FR 5360 and 69
FR 5362, respectively). Brokers were invited to establish Broker
Accounts in ACE in order to participate in the NCAP test to imple-
ment PMS. In both of the February 4, 2004, General Notices, CBP
advised participants that they could designate only one person as the
Account Owner for the company’s ACE Portal Account. The Account
Owner was identified as the party responsible for safeguarding the
company’s ACE Portal Account information, controlling all disclo-
sures of that information to authorized persons, authorizing user
access to the ACE Portal Account information, and ensuring the strict
control of access by authorized persons to the ACE Portal informa-
tion.
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On September 8, 2004, CBP published a General Notice in the
Federal Register (69 FR 54302) inviting customs brokers to partici-
pate in the ACE Portal test generally and informing interested par-
ties that once they had been notified by CBP that their request to
participate in the ACE Portal test had been accepted, they would be
asked to sign and submit a Terms and Conditions document. CBP
subsequently contacted those participants and asked them to also
sign and submit an ACE Power of Attorney form and an Additional
Account/Account Owner Information form.

B. Terms and Conditions for Access to the ACE Portal

On May 16, 2007, CBP published a General Notice in the Federal
Register (72 FR 27632) announcing a revision of the terms and
conditions that must be followed as a condition for access to the ACE
Portal. These terms and conditions superseded and replaced the
Terms and Conditions document previously signed and submitted to
CBP by ACE Portal Trade Account Owners. The notice specified that
no further action would be required by ACE Portal Trade Account
Owners for those ACE Portal Accounts already established with CBP
with the proper Account Owner listed. The principal changes to the
ACE Terms and Conditions included a revised definition of “Account
Owner” to permit either an individual or a legal entity to serve in this
capacity, new requirements relating to providing notice to CBP when
there has been a material change in the status of the Account and/or
Trade Account Owner, and explanatory provisions as to how the
information from a particular account may be accessed through the
ACE Portal when that account is transferred to a new owner.

On July 7, 2008, CBP published a General Notice in the Federal
Register (73 FR 38464) which revised the terms and conditions set
forth in the May 16, 2007, General Notice regarding the period of
Portal inactivity which will result in termination of access to the ACE
Portal. The July 7, 2008, General Notice provided that if 45 consecu-
tive days elapse without an Account Owner, Proxy Account Owner, or
Account User accessing the ACE Portal, access to the Portal will be
terminated. The time period for allowable Portal inactivity previously
was 90 days.

C. ACE Non-Portal Accounts

CBP has also permitted certain parties to participate in specified
ACE tests without establishing ACE Portal Accounts (“Non-Portal
Accounts”). On October 24, 2005, CBP published a General Notice in
the Federal Register (70 FR 61466) announcing that importers
could establish ACE Non-Portal Accounts and participate in the PMS
test under certain conditions. On March 29, 2006, CBP published
another General Notice in the Federal Register (71 FR 15756)
announcing that truck carriers who do not have ACE Truck Carrier
Accounts may use third parties to transmit truck manifest informa-
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tion on their behalf electronically in the ACE Truck Manifest system
via Electronic Data Interface (EDI) messaging

D. ACE Entry Summary, Accounts and Revenue (ESAR I) Capabili-
ties

On October 18, 2007, CBP published a General Notice in the Fed-
eral Register (72 FR 59105) announcing CBP’s plan to conduct a
new test concerning ACE Entry Summary, Accounts and Revenue
(ESAR) capabilities, providing enhanced account management func-
tions for ACE Portal Accounts and expanding the universe of ACE
account types. This General Notice is commonly referred to as ESAR
I. As stated in that notice, ACE is now the lead system for CBP-
required master data elements (e.g., company name, address, and
point of contact) as well as related reference files (e.g., country code,
port code, manufacturer ID, and gold currency exchange rate and
conversion calculator). See ACE Systems of Record Notice, published
in the Federal Register on January 19, 2006 (71 FR 3109). This
means that the creation and maintenance of specified master data
elements will originate in ACE and will be distributed to other CBP
systems such as the Automated Commercial System (ACS).

In addition to announcing that importer Portal Accounts are ca-
pable of creating and maintaining specified importer data via the
ACE Portal, ESAR I stated that filers have the ability to create a new
CBP Form 5106 (Importer ID Input Record) via the ACE Portal or the
Automated Broker Interface (ABI), and view applicable Participating
Government Agency (PGA) licenses, permits and certificates via the
ACE Portal. Through this notice, Broker Portal Accounts were pro-
vided the capability through the ACE Portal of maintaining organi-
zational demographic data (e.g., addresses, points of contact, etc.),
license and permit qualifiers, data on managing officials, employee
lists, information on relationships to individual licensed brokers,
points of contact and address information (at filer code level for each
local broker permit and each port covered by the local permit, and for
the national broker permit). Truck Carrier Portal Accounts were
provided the capability through the ACE Portal to view any appli-
cable PGA licenses, permits and certificates, and to maintain through
the ACE Portal addresses and points of contact and pre-registered
truck conveyance information, including equipment, shipper, and
consignee data. Truck Carrier Portal Accounts were also provided
with the ability to create and maintain driver accounts and search for
and correlate existing driver accounts to their Carrier Account. Fi-
nally, ESAR I also announced the expansion of Portal Account Types
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to include: carriers (all modes: air, rail, sea); cartman; lighterman,;
driver/crew; facility operator; filer; foreign trade zone (FTZ) operator;
service provider; and surety.

E. ACE Entry, Summary, Accounts and Revenue (ESAR II) Capabili-
ties

On August 26, 2008, CBP published a General Notice in the Fed-
eral Register (73 FR 50337) announcing the agency’s plan to con-
duct a new test concerning ACE Entry Summary, Accounts, and
Revenue (ESAR II) functionality that would provide new Portal and
EDI capabilities specific to entry summary filing and processing of
consumption and informal entries. The notice stated that functional-
ity will include ABI Census Warning Overrides and issuance of CBP
requests for information and notices of action through the ACE Por-
tal, and that new functionality will enhance Portal Account Manage-
ment and allow for ACE Secure Data Portal reporting. The notice
indicated that this release of ESAR II initially would be limited only
to formal entries, commonly referred to in the Automated Commercial
System (ACS) as type 01 entries, and informal entries, commonly
referred to in ACS as type 11 entries. The notice listed the ports where
the test was expected to be deployed and requested that interested
ABI participants wishing to submit type 01 and 11 entries for this test
provide to CBP, within 60 days of the date of publication of that
notice, the number of expected ACE entry summaries that will be
submitted to the listed ports. Importer and broker volunteers inter-
ested in benefiting from Portal functionality available in this test
were also advised that they must have an ACE Portal Account. ABI
volunteers were advised that for this test, they must have the ability
to file entries on a statement (i.e., no non-statement; single pay entry
summaries would be allowed) and must use a software package that
has completed ABI certification testing for ACE.

CBP subsequently published a General Notice in the Federal Reg-
ister on March 6, 2009 (74 FR 9826) announcing the port-by-port
phased deployment strategy for the ESAR II functionality. In that
notice, CBP invited any additional interested ABI applicants meeting
the eligibility criteria specified in the August 26, 2008, notice to
participate in the ESAR II test. Eligible ABI trade volunteers inter-
ested in submitting type 01 and 11 entries for the ESAR test were
advised to contact their assigned client representative directly. Simi-
larly, interested software developers were also advised to contact
their client representative with regard to their interest in ABI certi-
fication testing for ACE. To date, the ESAR II functionality is avail-
able at all ports, nationwide.

II. Test Concerning New ACE Entry Summary, Accounts and
Revenue (ESAR III) Capabilities Relating to the Filing and
Processing of AD/CVD Entries and Case Management
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A. In General

This document announces CBP’s plan to conduct a test concerning
new ACE Entry Summary, Accounts and Revenue (ESAR III) func-
tionalities that provide new Portal and EDI capabilities specific to the
filing and processing of anti-dumping and countervailing duty
(AD/CVD) entries (commonly referred to in ACS as type 03 entries)
and AD/CVD case management. Functionality for other entry types
will be implemented as it becomes available and will be announced
via subsequent publication in the Federal Register. It is noted that
type 03 ACE entry summaries and AD/CVD case data that are pro-
cessed under this test are covered by the ACE Systems of Record
Notice (DHS/CBP-001), published in the Federal Register on Janu-
ary 19, 2006 (71 FR 3109). For all others who are not participating in
the ESAR III, data is processed under ACS Systems of Record Notice
(DHS/CBP-015) published in the Federal Register on December 19,
2008 (73 FR 77759).

The procedures and criteria related to participation in the prior
ACE tests, referenced above in Section I of this document, remain in
effect unless otherwise explicitly changed by this or subsequent Gen-
eral Notices published in the Federal Register.

B. Portal Capability

AD/CVD case management will include the capability to search,
display and print both AD/CVD case information and AD/CVD mes-
sages. The case reference file will provide the ability to record and
track the life cycle of an AD/CVD case and will contain important case
information such as the duty deposit rates, entry summary suspen-
sion status, bond/cash status, administrative review information and
events related to the case history (e.g., “initiation,” “preliminary,”
“Final,” “Order,” “Terminated”). The AD/CVD messages now resident
in ACE will also house additional information in one location such as
additional message header data elements (e.g., “message status,”
“Federal Register Notice cite,” “Federal Register Notice publication
date,” “court order number”) and the ability to run searches for all
types of messages related to a particular case via the Portal.

Importers with an ACE Portal Account who have selected “portal”
as their mode of communication will now also be able to respond to
CBP Forms 28, 29 and 4647 regarding AD/CVD entries via the ACE
Portal as well as all entry summaries (that is, both ACS and ACE
entry summaries).

Brokers with an ACE Portal Account will now also be able to create
declarations for their Non-Portal Accounts for AD/CVD entries. Bro-
kers with clients possessing their own importer Portal Accounts,
however, will not be able to create declarations on behalf of their
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clients. Brokers will have to be granted access as a “user” on the
importer’s Portal Account in order to create the declaration.

ACE Secure Data Portal Reports will also be enhanced to include
AD/CVD Entry Summary Data.

C. EDI Capability

Trade participants may begin to file entry summaries electronically
in ACE for entry types 03 using a better organized, more descriptive
ACE ABI CATAIR (Customs and Trade Automated Interface Require-
ments) document. CATAIR documentation provides complete infor-
mation describing how importers and/or their agents provide elec-
tronic import information to ABI, and receive transmissions from ABI
once they have become a participant.

Type 03 entries filed under this ESAR III test will now require the
submission of the “sold to” party and “foreign exporter” at the line
level. This requirement differs from the ESAR I and II tests that
apply to 01 and 011 entry types. The CATAIR should be consulted for
further guidance pertaining to the definitions for each of these new
data elements. Additionally, 01 entry types filed under this test will
now require the “sold to” party and “consignee” party; this is a change
from the previous ESAR II test where only the “consignee” party was
required. As previously, mentioned, the CATAIR document should be
consulted for further guidance pertaining to the definitions for the
referenced data elements.

Filers will have the ability to make an AD/CVD Non-
Reimbursement statement on any line item that includes AD/CVD
information. Accompanying the case information, the filer will also
have the ability to identify the actual AD/CVD Non-Reimbursement
declaration that cites the case and that is on file with CBP.

Filers will have the ability to run an ABI query of AD/CVD case
information. Information returned in the query output will include
data required by ABI filers to successfully file AD or CVD entry
summari