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OPINION

Gordon, Judge: Plaintiffs move for judgment on the agency record
pursuant to USCIT R. 56.1, challenging the United States Interna-
tional Trade Commission’s (“Commission”) refusal to reconsider the
original injury determination underlying the antidumping duty or-
der on polyester staple fiber (“PSF”) from Korea and Taiwan. For the
reasons set forth below, the court denies Plaintiffs’ motion.

I. Background

In March 2005 the Commission instituted five-year reviews (“sun-
set reviews”) of the antidumping duty orders on PSF from Korea and
Taiwan. After the sunset reviews commenced, Plaintiffs (importers
of PSF) discovered evidence that some domestic producers of PSF
had allegedly conspired to fix PSF prices and allocate customers dur-
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ing the original period of investigation and part of the sunset review
period. Plaintiffs were eager to share this information with the Com-
mission because a comparable revelation in another proceeding had
led the Commission to rescind the original injury determinations in
that proceeding. See Ferrosilicon From Brazil, China, Kazakhstan,
Russia, Ukraine, and Venezuela, Inv. Nos. 303—-TA-23, 731-TA-566—
570 and 731-TA-641 (Reconsideration), USITC Pub. 3218 (Aug.
1999) at 3, 8 (“Ferrosilicon Reconsideration”).

In the Ferrosilicon Reconsideration the Commission learned of a
criminal price-fixing conspiracy among the domestic ferrosilicon pro-
ducers through the Brazilian ferrosilicon producers’ request for a
changed circumstances review pursuant to Section 751(b) of the Tar-
iff Act of 1930, as amended, 19 U.S.C. § 1675(b) (2000).! Troubled by
the revelation of an antitrust conspiracy affecting pricing in the do-
mestic ferrosilicon market, the Commission took the unprecedented
step of sua sponte suspending the changed circumstances proceed-
ings and commencing “reconsideration” proceedings to review the
original injury determinations underlying the antidumping and
countervailing duty orders on ferrosilicon. Ferrosilicon From Brazil,
China, Kazakhstan, Russia, Ukraine, and Venezuela, 64 Fed. Reg.
28,212 (Int’l Trade Comm’n May 25, 1999) (notice of suspension of
changed circumstances review and commencement of reconsidera-
tion proceeding). In the course of those reconsiderations, the Com-
mission discovered that in the original investigations the domestic
ferrosilicon producers had misrepresented that the “U.S. ferrosilicon
market was driven by unfettered price competition,” when in fact,
“three ferrosilicon producers, representing a significant majority of
1993 U.S. production, had been convicted of conspiring to fix domes-
tic prices of commodity ferrosilicon” during a “substantial portion of
the time period on which the Commission based its original determi-
nation.” Ferrosilicon Reconsideration at 3, 8. Because “[t]he Commis-
sion’s statute and longstanding Commission precedent place the na-
ture of price competition at the center of its injury analysis,” id., the
Commission concluded that the “actions by the domestic producers
seriously undermined the integrity of the Commission’s proceedings
and compromised the deliberative process, and in a broader sense,
constituted an abuse of the unfair trade laws [the Commission] ad-
minister(s].” Id.

The Commission ultimately reversed its original injury determina-
tions and issued negative injury determinations for each of the fer-
rosilicon investigations. Id. at 1, 4. The United States Department of
Commerce (“Commerce”) subsequently “rescinded” the antidumping
and countervailing duty orders covering the subject imports, ex-
plaining that the Commission’s negative injury determinations on

1Further citations to the Tariff Act of 1930 are to the relevant provision in Title 19 of the
U.S. Code, 2000 edition.
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reconsideration had “rendered [the orders] legally invalid from the
date of issuance.” Ferrosilicon From Brazil, Kazakhstan, People’s Re-
public of China, Russia, Ukraine, and Venezuela, 64 Fed. Reg.
51,097, 51,098 (Dep’t of Commerce Sept. 21, 1999) (notice of rescis-
sion of antidumping duty orders).

Returning to the facts of the PSF case under review here, on Octo-
ber 26, 2005, Plaintiffs filed a letter with the Commission requesting
that the Commission institute a proceeding to reconsider the origi-
nal PSF injury determinations because of new evidence that certain
domestic producers conspired to fix PSF prices and allocate custom-
ers during the original period of investigation and part of the sunset
review period. As support, Plaintiffs cited the guilty pleas of KoSa, a
domestic producer of PSF, and Troy Stanley, a KoSa employee, in a
criminal antitrust case brought by the United States Department of
Justice, and agreements from three other domestic PSF producers
settling civil antitrust litigation, among other documents. Plaintiffs
argued that like the Ferrosilicon Reconsideration the conspiracy had
compromised the integrity of the Commission’s original investiga-
tions and that the Commission should therefore institute a reconsid-
eration proceeding to determine whether to revoke the antidumping
duty orders.

Unlike its approach in the Ferrosilicon Reconsideration, the Com-
mission did not commence a reconsideration of the PSF original in-
jury determinations. Instead, on December 19, 2005, the Commis-
sion issued a letter denying Plaintiffs’ reconsideration request “at
this time.” Subsequently, Plaintiffs and petitioners, Defendant-
Intervenors here, addressed the alleged antitrust conspiracy in their
briefs and final comments filed in the sunset reviews, and submitted
documentary evidence for their respective claims. Plaintiffs reiter-
ated and expanded upon the arguments made in their October 26,
2005 letter. They again invoked the Commission’s Ferrosilicon Re-
consideration to argue that the Commission should revoke the anti-
dumping orders on PSF from Korea and Taiwan ab initio because an
alleged conspiracy among certain domestic producers to fix prices
and allocate customers during a portion of the period examined in
the original investigation had compromised the integrity of the origi-
nal investigative record. Plaintiffs also requested that the Commis-
sion “order discovery” and “force domestic producers to dislodge in-
formation concerning the conspiracy,” including all discovery taken
and all written and deposition testimony from the civil antitrust liti-
gation. Due to the volume of these materials, Plaintiffs requested
that the Commission extend the sunset reviews by 90 days.

Defendant-Intervenors argued that Plaintiffs’ price-fixing allega-
tions and documents concerned a conspiracy to fix prices and allo-
cate customers for fine denier PSF used in textile spinning applica-
tions, a product not subject to the antidumping duty orders on PSF
from Korea and Taiwan. They also argued that the alleged PSF anti-
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trust conspiracy was unlike the Ferrosilicon Reconsideration anti-
trust conspiracy in that the overlap between the conspiracy and the
period of investigation was minimal, and individuals who partici-
pated in the conspiracy had not participated in the Commission’s in-
vestigation.

The Commission conducted a public hearing on January 17, 2006.
At the hearing, Plaintiffs and Defendant-Intervenors provided testi-
mony and answered questions on the alleged antitrust conspiracy. In
response to Commissioner questions at the hearing, Defendant-
Intervenors provided additional documents relevant to Plaintiffs’ al-
legations as attachments to their posthearing brief.

Thereafter, the Commission gathered certain information from a
source [[ 11.2 On March 20, 2006, the Com-
mission issued its final decision on the matter, rejecting Plaintiffs’
reconsideration request in a detailed analysis that the Commission
chose to include in its final views for the sunset reviews of PSF from
Korea and Taiwan. See Certain Polyester Staple Fiber From Korea
and Taiwan, Inv. Nos. 731-TA-825 and 826 (Final), USITC Pub.
3843 (Mar. 2006) Conf. Views at 21-32, Pub. Views at 16-23 (“PSF
Reconsideration Denial”). The Commission interpreted Plaintiffs’ ar-
gument that the Commission should revoke the antidumping duty
orders ab initio as a renewal of their request for institution of a re-
consideration proceeding because the Commission lacks the author-
ity to revoke antidumping duty orders and the Commission believed
it could not reconsider its original determinations within the scope of
the sunset reviews. PSF Reconsideration Denial Pub. Views at 18.

The Commission addressed the alleged antitrust conspiracy
and concluded:

[TThe weight of the voluminous record evidence indicates that
any conspiracy was primarily limited to non-subject PSF, and
that record evidence does not support the proposition that any
conspiracy extended to certain PSF [subject to the antidumping
duty order]. The information relied upon by respondents is gen-
erally indirect or inconclusive, and requires assumptions that
are contradicted by other evidence.

Id. at 22. Having found that the antitrust conspiracy to which KoSa
and Mr. Stanley pled guilty targeted fine denier PSF and not the
PSF subject to the antidumping duty order, the Commission con-

2[[
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(Citations to confidential documents from the Administrative Records are cited “CR” fol-
lowed by the document number.)
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cluded that the circumstances did not warrant institution of a recon-
sideration proceeding. Id. at 22-23.

The Commission also distinguished its actions in the Ferrosilicon
Reconsideration in which the Commission “suspended a changed cir-
cumstances review, and self-initiated a separate reconsideration pro-
ceeding, based on ‘extraordinary circumstances . . . that strike at the
heart of the administrative process’ the criminal conviction of three
domestic producers for price fixing, when ferrosilicon pricing was the
‘focal point’ of the original investigations, and evidence that these do-
mestic producers ‘made material misrepresentations and omissions
throughout the investigation relating to that issue.” ” Id. at 23 (quot-
ing Ferrosilicon Reconsideration at 7-8).

For the alleged antitrust conspiracy related to PSF, the Commis-
sion found that record evidence did not support Plaintiffs’ allegation
that KoSa’s antitrust violations had undermined the integrity of the
original investigation because petitioners’ evidence and testimony in
the original investigation was consistent with an antitrust con-
spiracy targeting fine denier PSF, not the PSF subject to the anti-
dumping duty order. Id. The Commission also found Plaintiffs’ claim
that the conspiracy had inflated underselling margins to be unsup-
ported by the record, as underselling margins generally narrowed in
the only two quarters of the original period of investigation that co-
incided with the antitrust conspiracy to which KoSa pled guilty. The
Commission therefore denied Plaintiffs’ request for institution of a
reconsideration proceeding. Id.

The Commission also denied Plaintiffs’ request for a 90-day exten-
sion of the reviews to conduct “discovery” into documents allegedly
possessed by Defendant-Intervenors. Id. at 22 n. 158. The Commis-
sion explained that its reviews are conducted according to statutory
provisions, regulations, and scheduling orders that do not provide for
formal discovery. Id. The Commission added that Defendant-
Intervenors had provided additional relevant documents in response
to Commissioner questions at the hearing, and that it was “satisfied
with the completeness of the record.” Id. at 23. Finally, the Commis-
sion observed that “ascertaining antitrust violations based upon con-
flicting or ambiguous evidence submitted in civil antitrust proceed-
ing” — the type of evidence Plaintiffs wanted the Commission to
collect given that the civil litigation had been settled — “is outside
the Commission’s expertise.” Id.

II. Jurisdiction

The court has jurisdiction over this action pursuant to 28 U.S.C.
§ 1581(i)(2) & (4) (2000), which among other things, supplies juris-
diction for Administrative Procedure Act (“APA”) claims challenging
the administration and enforcement of the antidumping laws by the
Commission. The Commission and Defendant-Intervenors previ-
ously filed separate motions to dismiss this action for lack of subject
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matter jurisdiction, contending that the Commission’s denial of
Plaintiffs’ reconsideration request is not reviewable because there
are no statutory or regulatory provisions governing a reconsidera-
tion proceeding and it is therefore an “agency action . .. committed
to agency discretion by law,” 5 U.S.C. § 701(a)(2) (2000), a jurisdic-
tional limitation for APA claims that applies to the general grant of
jurisdiction contained in 28 U.S.C. § 1581(i) (2000). Cf. ICC v. Bhd.
of Locomotive Eng’rs, 482 U.S. 270, 282 (1987) (noting that the limi-
tation of 5 U.S.C. § 701(a)(2) applies to “the general grant of juris-
diction contained in 28 U.S.C. § 1331.”).

The court denied the motions to dismiss. Consilidated Fibers, Inc.
v. United States, 30 CIT s , 465 F. Supp. 2d 1338, 1344
(2006). The Commission and Defendant-Intervenors filed separate
motions for the court to reconsider its denial of their motions to dis-
miss count two or, in the alternative, to certify the jurisdictional is-
sue for interlocutory appeal. The court denied the motions because,
in the court’s view, the standards for reconsideration or for certifica-
tion were not satisfied.

In their briefs opposing Plaintiffs’ motion for judgment on the
agency record, the Commission and Defendant-Intervenors renew
their objections to the court’s exercise of jurisdiction, repeating their
argument that no specific statute or regulation governs the Commis-
sion’s conduct of a reconsideration proceeding, meaning there is “no
law to apply,” Heckler v. Chaney, 470 U.S. 821, 830 (1985) (quoting
Citizens to Preserve QOverton Park v. Volpe, 401 U.S. 402, 410 (1971))
and that agency decisions with respect to reconsideraton proceedings
are “committed to agency discretion by law,” 5 U.S.C. § 701(a)(2)
(2000). Def.’s Resp. to Pls.’s Mot. for J. on the Agency R. at 2-3. The
court previously addressed the jurisdictional issue as follows:

The general rule is that an agency’s denial of a petition for
reconsideration is committed to agency discretion and not sub-
ject to judicial review unless the request is based on “new evi-
dence or changed circumstances,” in which case the court evalu-
ates whether “the refusal to reopen was ‘arbitrary, capricious,
[or] an abuse of discretion.”” [[CC v. Bhd. of Locomotive Eng’rs,
482 U.S. 270, 278-79 (1987)] (quoting 5 U.S.C. § 706(2)(A)); see
also, AT&T Corp. v. FCC, 363 F.3d 504, 507—-08 (D.C. Cir. 2004);
Southwestern Bell Tel. Co. v. FCC, 180 F.3d 307, 311 (D.C. Cir.
1999) (“a petition seeking review of an agency’s decision not to
reopen a proceeding is not reviewable unless the petition is
based upon new evidence or changed circumstances.”). Put an-
other way, “[ilf the petition that was denied sought reopening
on the basis of new evidence or changed circumstances, review
is available and abuse of discretion is the standard; otherwise,
the agency’s refusal to go back over ploughed ground is
nonreviewable.” Bhd. of Locomotive Eng’rs, 482 U.S. at 284.
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The Court in Brotherhood of Locomotive Engineers was inter-
preting the Interstate Commerce Act, which contained three
grounds for rehearing: “material error, new evidence, or sub-
stantially changed circumstances.” 482 U.S. at 277 (citing 49
U.S.C. § 10327(g), current version at 49 U.S.C. § 722(c)
(2000)). Under the antidumping laws, the Commission has ex-
press statutory authorizaton to review its prior injury determi-
nations upon the request of a party for a “changed circum-
stances” review. 19 U.S.C. § 1675(b). An interested party, in
turn, has an express statutory right of judicial review (as op-
posed to an APA claim) if the Commission refuses to initiate a
changed circumstances proceeding. 19 U.S.C. § 1516a(a)(1)(B).
The court evaluates whether the refusal to initiate was “arbi-
trary, capricious, [or] an abuse of discretion,” 19 U.S.C
§ 1516a(b)(1)(A), the same standard applied when reviewing a
denial of a reconsideration request under the APA for “new evi-
dence or changed circumstances.” Plaintiffs here did not re-
quest a changed circumstances review because they were heed-
ing the Commission’s approach in Ferrosilicon. Plaintiffs
therefore requested that the Commission commence a reconsid-
eration proceeding to evaluate the new evidence relating to the
antitrust activity of some members of the domestic industry,
just as the Commission had done in [the] Ferrosilicon [Recon-
sideration].

Unlike the statutory provisions for a changed circumstances
review, there is no express statutory authorization for the Com-
mission to conduct a reconsideration proceeding. The Commis-
sion, however, has inherent administrative authority under the
antidumping and countervailing duty laws to reconsider its
original injury determinations, at least when fraud has been
perpetrated on the agency during the underlying investiga-
tions. See Elkem Metals Co., 26 CIT at 240, 193 F. Supp. 2d at
1321 (reviewing Ferrosilicon); see also Alberta Gas Chems., Ltd.
v. Celanese Corp., 650 F.2d 9, 12-14 (2d Cir. 1981) (“It is hard to
imagine a clearer case for [the Commission] exercising this in-
herent power than when a fraud has been perpetrated on the
tribunal in its initial proceeding.”). Under Brotherhood of Loco-
motive Engineers, the Commission’s denial of a reconsideration
request is unreviewable unless the request is based on new evi-
dence, in which case the court has jurisdiction pursuant to 28
U.S.C. § 1581(i) (2000) to review the denial under the abuse of
discretion standard set forth in 5 U.S.C. § 706(2)(A) (2000).

Consolidated, 30 CIT at ____, 465 F. Supp. 2d at 1343. The Commis-
sion argues that the general rule of Brotherhood of Locomotive Engi-
neers is not applicable because that case involved a specific statute
authorizing reconsideration proceedings based on “new evidence,”



86 CUSTOMS BULLETIN AND DECISIONS, VOL. 42, NO. 10, FEBRUARY 27, 2008

whereas in the instant action no specific statutory provision autho-
rizes a reconsideration proceeding based on new evidence. Def.’s
Resp. to Pls.’s Mot. for J. on the Agency R. at 2-3.

This argument is unpersuasive for several reasons. First, it con-
fuses the question of specific statutory authorization with review-
ability, a distinction that Brotherhood of Locomotive Engineers clari-
fies. The plaintiffs in Brotherhood of Locomotive Engineers sought
judicial review of the agency’s refusal to conduct a reconsideration
proceeding based on “material error,” a proceeding specifically autho-
rized by statute. Despite the specific statutory authorization, the
Court held that the agency’s refusal to reconsider based on material
error is unreviewable because there are no judicially manageable
standards to review such agency action. Bhd. of Locomotive Eng’rs,
482 U.S. at 278-84. The Court clarified, though, that a refusal to re-
consider based on new evidence or changed circumstances is review-
able, not because of a specific statutory authorization (the very same
provision authorizing reconsideration for material error), but be-
cause there are judicially manageable standards against which to re-
view the agency action. Id. at 279. To be sure, “there is no dearth of
judicially manageable standards’ in this context.” Id. at 294
(Stevens, J., concurring); see also Magnola Metallurgy, Inc. v. United
States, Appeal No. 2007-1099 (Fed. Cir. Nov. 20, 2007) (holding that
Commerce’s refusal to reconsider an original determination for ma-
terial error is unreviewable “absent new facts or evidence,” and not-
ing that “[i]f new facts or evidence show that the original determina-
tion was erroneous, it will be revisited.”).

This is an important distinction because although the Commission
contends this case is unreviewable due to the lack of a specific statu-
tory provision authorizing reconsideration proceedings to address
“new evidence,” it does not argue that the Commission lacks the au-
thority to conduct such proceedings. This leads to the second defi-
ciency with their argument: it ignores Elkem Metals Co. v. United
States, 26 CIT 234, 193 F. Supp. 2d 1314 (2002), which held, consis-
tent with what the Commission advocated in that case, that the
Commission has inherent administrative authority under the anti-
dumping statute to reconsider final determinations to consider new
evidence. Id. at 239—40, 193 F. Supp. 2d at 1320-21. This inherent
authority is not ethereal; it arises from the antidumping statute and
the quasi-adjudicative nature of the Commission’s determinations.
Id. Absent this precedent, one could surmise from the relative clarity
and simplicity of the Interstate Commerce Act authorizing agency
rehearing for “material error, new evidence, or substantially
changed circumstances,” 49 U.S.C. § 722(c) (2000), that Congress
granted the Commission less latitude, limiting reconsideration of an-
tidumping determinations only in the event of “changed circum-
stances,” 19 U.S.C. § 1675(b), and not for consideration of new evi-
dence. The Commission, however, does not press this argument
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because Elkem Metals does exist; it is a precedent of the Commis-
sion’s own making. Importantly, the same law that authorizes a re-
consideration proceeding based on new evidence provides the stan-
dards against which to review the Commission’s refusal to perform
one: the antidumping statute.

In this case the authorization to reconsider based on new evidence
goes hand in hand with reviewability. Contrary to the Commission’s
argument, the court’s review of the Commission’s denial of a recon-
sideration request to consider new evidence is not a standard-less
mystery. It is a straightforward inquiry of whether the Commission’s
refusal to reconsider its original determination despite the new evi-
dence is “arbitrary, capricious, [or] an abuse of discretion”, 5 U.S.C.
§ 706(2)(A) (2000), when measured against the statutory factors
composing the Commission’s injury determination, 19 U.S.C. § 1677
(7), and the Commission’s findings from the original determination.

This brings us to the third deficiency with the Commission’s “no
law to apply” jurisdictional argument—it ignores the Ferrosilicon
Reconsideration. In the instant action Plaintiffs discovered evidence
of an antitrust conspiracy on the part of the domestic industry, just
as the Brazilian ferrosilicon producers had. Plaintiffs brought the
evidence to the Commission’s attention expecting that the Commis-
sion would follow the same approach of the Ferrosilicon Reconsidera-
tion. To Plaintiffs’ frustration the Commission chose a different ap-
proach.

There is a general principle of administrative law that “an agency
must either follow its own precedents or explain why it departs from
them.” See generally, 2 Richard J. Pierce, Administrative Law Trea-
tise § 11.5, at 817 (4th ed. 2002). In denying Plaintiffs’ reconsidera-
tion request, the Commission distinguished the Ferrosilicon Recon-
sideration, explaining why similar treatment was not warranted.
Plaintiffs have a cause of action to challenge, and the court has juris-
diction to review, whether the Commission’s explanation is ad-
equate, or phrased differently, whether the different agency action in
this case constitutes an “irrational departure” from the Ferrosilicon
Reconsideration that is “arbitrary, capricious, [or] an abuse of discre-
tion within the meaning of the Administrative Procedure Act.” INS v.
Yang, 519 U.S. 26, 32 (1996).

III. Standard of Review

The applicable standard governing the court’s review of the Com-
mission’s denial of Plaintiffs’ reconsideration request and the Com-
mission’s alleged departure from the Ferrosilicon Reconsideration
precedent is whether the Commission’s actions were “arbitrary, ca-
pricious, [or] an abuse of discretion.” 5 U.S.C. § 706(2)(A) (2000). Al-
though this is a well-established APA standard, there is significant
confusion among the parties about what this standard means and
how it should be applied. The confusion appears to stem from the
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Federal Circuit’s decision in Consolidated Bearings Co. v. United
States, 412 F.3d 1266, 1269 (Fed. Cir. 2005), which seems to suggest
that for review of agency findings of fact, the “arbitrary, capricious,
[or] abuse of discretion” standard is the same as another well-
established APA standard, the “substantial evidence” standard:

In reviewing decisions by the Court of International Trade in
actions pursuant to 28 U.S.C. § 1581(i), we apply the standard
of review set forth in the APA and will “hold unlawful and set
aside agency action, findings, and conclusions found to
be . .. arbitrary, capricious, an abuse of discretion, or otherwise
not in accordance with law.” 5 U.S.C. § 706(2); Humane Soc’y of
the United States v. Clinton, 236 F.3d 1320, 1324 (Fed. Cir.
2001) (“[TThis Court will apply the standard of review set forth
in 5 U.S.C. § 706 to an action instituted pursuant to 28 U.S.C.
§ 1581(1).”). “An abuse of discretion occurs where the decision
is based on an erroneous interpretation of the law, on factual
findings that are not supported by substantial evidence, or rep-
resents an unreasonable judgment in weighing relevant fac-
tors.” Star Fruits S.N.C. v. United States, 393 F.3d 1277, 1281
(Fed. Cir. 2005).

“Substantial evidence” describes “such relevant evidence as a
reasonable mind might accept as adequate to support a conclu-
sion.” Consol. Edison Co. v. Nat’l Labor Relations Bd., 305 U.S.
197, 229 (1938). To determine if substantial evidence exists, we
review the record in its entirety, including all evidence that
“fairly detracts from the substantiality of the evidence.” Atl.
Sugar, Ltd. v. United States, 744 F.2d 1556, 1562 (Fed. Cir.
1984).

Consolidated Bearings, 412 F.3d at 1269. This raises a question of
whether in the Federal Circuit the same level of judicial scrutiny ap-
plies for the “arbitrary, capricious, [or] abuse of discretion” standard
as for the “substantial evidence” standard.

Each of these standards is a “long established word formula.” 3
Charles H. Koch, Jr., Administrative Law and Practice § 10.1 [1] (2d
ed. 1997 & Supp. 2006). The word formula ‘substantial evidence’ con-
notes reasonableness review, Nippon Steel Corp. v. United States,
458 F.3d 1345, 1350-51 (Fed. Cir. 2006); 3 Charles H. Koch, Jr., Ad-
ministrative Law and Practice § 10.3 [1], and the word formula ‘ar-
bitrary, capricious, [or] abuse of discretion’ connotes arbitrariness re-
view. Id. at § 10.4 [1].2

3The “arbitrary, capricious, [or] abuse of discretion standard” combines two “roughly
equivalent” word formulas, ‘arbitrary [or] capricious’ and ‘abuse of discretion.” 3 Charles H.
Koch, Jr., Administrative Law and Practice § 10.6 [1] (2d ed. 1997 & Supp. 2006). The
equivalence is such that “the restatement of the ABA, Section of Administrative Law and
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As noted, the Federal Circuit’s decision in Consolidated Bearings
seems to suggest that arbitrariness review is the same as reason-
ableness review for findings of fact. This is consistent with the D.C.
Circuit, which has long held that there is no difference between the
two standards in their application to agency factfinding:

...1in their application to the requirement of factual support
the substantial evidence test and the arbitrary or capricious
test are one and the same. The former is only a specific applica-
tion of the latter, separately recited in the APA not to establish
a more rigorous standard of factual support but to emphasize
that in the case of formal proceedings the factual support must
be found in the closed record as opposed to elsewhere. We shall
elaborate upon this point because it is not uncommon for par-
ties to expend great effort in appeals before us to establish
which of the two standards is applicable where in fact their op-
eration is precisely the same.

... 1t is impossible to conceive of a “nonarbitrary” factual judg-
ment supported only by evidence that is not substantial in the
APA sense. . . .

Ass’n of Data Processing Serv. Orgs., Inc. v. Bd. of Governors of Fed.
Reserve Sys., 745 F.2d 677, 683-84 (D.C. Cir. 1984); Mem’l Hosp./
Adair County Health Ctr., Inc. v. Bowen, 829 F.2d 111, 117 (D.C. Cir.
1987) (Substantial evidence and arbitrary and capricious standards
“require equivalent levels of scrutiny.”) Sithe/Independence Power
Partners, L.P. v. FERC, 285 F.3d 1, 5 n.2 (D.C. Cir. 2002) (“Arbitrary
and capricious simply means unreasonable.”).

The Federal Circuit, though, has previously indicated that the two
standards do require different levels of scrutiny:

The Supreme Court has indicated that the “arbitrary, capri-
cious” standard of review is highly deferential. Under that stan-
dard, a reviewing court “must consider whether the decision
was based on a consideration of relevant factors and whether
there has been a clear error of judgment.” Citizens to Preserve
Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971). Because
this standard is generally considered to be the most deferential
of the APA standards of review, see e.g., 6 Stein et al., Adminis-
trative Law § 51.03, at 51—117 (1999) (“The narrowest scope of
judicial review of an agency[’s] fact findings is afforded by the
arbitrary, capricious, or abuse of discretion test.”), the review-

Regulatory Practice found: ‘No distinctions are drawn among the ‘terms’ arbitrary, capri-
cious, [or] an abuse of discretion in § 706(2)(A).”” Id. (quoting Ronald Levin, Scope-of-
Review Doctrine Restated: An Administrative Law Section Report, 38 Admin.L.Rev. 239, 292
(1986)).
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ing court analyzes only whether a rational connection exists be-
tween the agency’s factfindings and its ultimate action, see
Hyundai Elecs. Indus. Co. v. ITC, 899 F.2d 1204, 1209 (Fed. Cir.
1990) (noting that the “touchstone” of the “arbitrary, capricious”
standard is rationality); see also 6 Administrative Law § 51.03,
at 51-128.

On the other hand, the “substantial evidence” standard asks
whether a reasonable fact finder could have arrived at the
agency’s decision, see Consolidated Edison Co. v. NLRB, 305
U.S. 197, 229 (1938); see generally 3 Charles H. Koch, Jr., Ad-
ministrative Law and Practice § 10.3[1], at 22-26 (2d ed.
1997), and is considered to be a less deferential review stan-
dard than “arbitrary, capricious.” See American Paper Inst., Inc.
v. American Elec. Power Serv. Corp., 461 U.S. 402, 412-13 n. 7
(1983) (characterizing the “arbitrary, capricious” standard as
“more lenient” than the “substantial evidence” standard); Ab-
bott Lab. v. Gardner, 387 U.S. 136, 143 (1967) (characterizing
“substantial evidence” review as “more generous judicial re-
view” than “arbitrary, capricious” review).

In re Gartside, 203 F.3d 1305, 1312-13 (Fed. Cir. 2000). Gartside was
issued prior to Consolidated Bearings and is therefore controlling.
See Newell Cos. v. Kenney Mfg. Co., 864 F.2d 757, 765 (Fed. Cir.
1988) (“prior decisions of a panel of the court are binding precedent
on subsequent panels unless and until overturned in banc”).
Accordingly, in reviewing the Commission’s denial of Plaintiffs’ re-
consideration request and the Commission’s alleged departure from
the Ferrosilicon Reconsideration precedent for arbitrariness, the
court (1) must consider whether the decision was based on a consid-
eration of relevant factors and whether there has been a clear error
of judgment, and (2) analyze whether a rational connection exists be-
tween the agency’s factfingings and its ultimate action. Gartside,
203 F.3d at 1312; see also 3 Charles H. Koch, Jr., Administrative Law
and Practice §§ 10.1[1], 10.3, 10.4, 10.6 (2d ed. 1997 & Supp. 2006).*

4 An aspect of arbitrariness review is the hard look doctrine in which the court looks for
signs or “danger signals” that the agency has failed to take a hard look at the question. 3
Charles H. Koch, Jr., Administrative Law and Practice § 10.5 (2d ed. 1997 & Supp. 2006).
The “most authoritative expression of the hard look approach,” id., is the Supreme Court’s
decision in Motor Vehicle Mfrs. Ass’n of United States Inc. v. State Farm Mutual Automobile
Insurance Co., 463 U.S. 29 (1983). In State Farm, the Court explained that an agency deci-
sion is “arbitrary and capricious if the agency has relied on factors which Congress has not
intended it to consider, entirely failed to consider an important aspect of the problem, of-
fered an explanation for its decision that runs counter to the evidence before the agency, or
is so implausible that it could not be ascribed to a difference in view or the product of
agency expertise.” State Farm, 463 U.S. at 39. See also Timken United States Corp. v.
United States, 421 F.3d 1350, 1359 (Fed. Cir. 2005). Plaintiffs have not cited State Farm or
raised the hard look doctrine in this case.
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IV. Discussion

Plaintiffs raise six specific arguments challenging the Commis-
sion’s denial of their reconsideration request. None focus on a failure
to consider relevant factors. Plaintiffs first argue that the Commis-
sion’s factual finding that the antitrust conspiracy targeted a differ-
ent type of PSF then the PSF subject to the antidumping duty order
was predicated on an incomplete factual record, and that the Com-
mission should have done more. Pls.” Mem. in Supp. of Mot. for J. on
Agency R. at 25-27. Second, Plaintiffs argue that the record does not
support the Commission’s factual finding that the antitrust con-
spiracy did not extend to the merchandise subject to the antidump-
ing duty order, and that the Commission placed too much weight on
certain record evidence.® Id. at 27-31. Third, Plaintiffs argue that
the Commission improperly credited evidence placed on the record
by Defendant-Intervenors. Id. at 31-32. Fourth, Plaintiffs argue that
the Commission did not view the record evidence with balance and
objectivity. Id. at 32-34. Fifth, Plaintiffs argue that the Commission
acted inconsistently with the Ferrosilicon Reconsideration in protect-
ing the integrity of its own proceedings. Sixth, and finally, Plaintiffs
argue that the Commission’s denial of the reconsideration request
applied a criminal law burden of proof to Plaintiffs’ claim. Id. at 37—
38.

After reviewing the record evidence, as well as the Ferrosilicon Re-
consideration, the court understands why Plaintiffs might be frus-
trated with the Commission’s handling of their reconsideration re-
quest. Although Plaintiffs’ arguments may have merit, the court
cannot conclude that the Commission’s denial of their reconsidera-
tion request is irrational.

A. Completeness of Factual Record

Before declaring itself “satisfied with the completeness of the
record,” PSF Reconsideration Denial (Pub. Views) 22-23 n.158, the
Commission collected information regarding Plaintiffs’ antitrust al-
legations. The Commission accepted Plaintiffs’ recommendation, pro-
posed in their comments on the draft questionnaires, to include two
questions in the purchasers’ questionnaire addressing Plaintiffs’ an-
titrust allegations. The Commission also worked with Plaintiffs to
insure that their evidence was placed on the record in a timely fash-
ion, attached as a public exhibit to Consolidated’s Importers’ Ques-
tionnaire Response. Ultimately, Plaintiffs submitted 37 exhibits to-
taling 1,641 pages and Defendant-Intervenors submitted nine
exhibits totaling 182 pages pertaining to the antitrust allegations.

5Specifically, Plaintiff argues that the Commission placed too much weight on its [[
11
Pls.” Mem. in Supp. of Mot. for J. on Agency R. at 25-27.



92 CUSTOMS BULLETIN AND DECISIONS, VOL. 42, NO. 10, FEBRUARY 27, 2008

Supplementing this documentary evidence was hearing testimony
addressing Plaintiffs’ antitrust allegations. Approximately 78 of 174
questions asked by the Commission at the hearing, or 45 percent of
all Commissioner questions, focused on Plaintiffs’ antitrust allega-
tions. The Commission also requested and received additional evi-
dence from Defendant-Intervenors.

After the hearing, the Commission gathered additional evidence
regarding the antitrust conspiracy.® The Staff Report addressed
Plaintiffs’ antitrust allegations in section I, II, and V, and summa-
rized the relevant record evidence in Appendix E. See CR at I-10-11,
1I-2-4, V-5, and Appendix B (CR-240).

Although Plaintiffs are disadvantaged because much of the evi-
dence of the antitrust conspiracy is under seal in the antitrust pro-
ceeding, and the Commission possibly could have done more to ac-
cess this information, the Commission here made “active, reasonable
efforts to obtain relevant data,” Allegheny Ludlum Corp. v. United
States, 287 F.3d 1365, 1373 (Fed. Cir. 2002), and those efforts were
not irrational.

B. The Commission’s finding that the antitrust conspiracy
was not directed at PSF subject to the antidumping duty
order

Plaintiffs’ next three arguments are directed at the Commission’s
central finding in denying the reconsideration request: “the record
does not substantiate the theory that the conspiracy in question cov-
ered products other than fine denier PSF for textile applications.”
PSF Reconsideration Denial Pub. Views at 18. According to the Com-
mission, this finding was supported by “1) the factual basis of Mr.
Stanley’s guilty plea read by the lead prosecutor at Mr. Stanley’s
sentencing hearing on November 15, 2004, which superseded less de-
tailed documentary evidence from 2002, indicating that the con-
spiracy had targeted fine denier PSF, id. at 19; 2) certain informa-
tion gathered by the Commission;’ and 3) the absence of unambig-
uous evidence indicating that the antitrust conspiracy to which
KoSa and Mr. Stanley pled guilty extended to PSF subject to the an-
tidumping duty order, see id. at 26-31, including the absence of any
reference to such a conspiracy in the 1,157-page transcript from the
Dutton trial. PSF Reconsideration Denial Pub. Views at 20.” Def.’s

511

"I
1



U.S. COURT OF INTERNATIONAL TRADE 93

Resp. to Pls.’s Mot. for J. on the Agency R. at 25—-26. The Commis-
sion also found that no purchaser other than certain parties® re-
ported knowledge of an antitrust conspiracy affecting certain PSF in
their questionnaire response. PSF Reconsideration Denial Conf.
Views at 31 (citing CR at II-2 & n.4; PR at [1-2 & n.4 (CR-240)).

1. The Commission’s reliance on certain information®

Plaintiffs argue that the Commission erred by relying on certain
information gathered by the Commission from a source'® as “highly
probative,” claiming that the Commission misconstrued that infor-
mation,’* which is contradicted by other evidence, and that the
source was not under oath.'? See Pls.’ Mem. in Supp. of Mot. for J. on
Agency R. at 28. Plaintiffs’ arguments do have some merit. The Com-
mission chose to speak with the source'® after the hearing, which is
informative because it indicates that the Commission still harbored
some uncertainty about the scope of the antitrust conspiracy. Al-
though the Commission is authorized to conduct ex parte conversa-
tions, 19 U.S.C. § 1677f(a)(3), 19 C.F.R. § 207.2(f)(1) (2005), it is dis-
appointing that the Commission, an investigatory agency with
subpoena power performing quasi-adjudicatory functions, thought it
wise to rely so heavily on the unrecorded statements of one indi-
vidual, not under oath, made during an ex parte telephone conversa-
tion. Such a choice does seem to test the rationality of the Commis-
sion’s decision. Also, as Plaintiffs point out, the statements relied
upon appear inconsistent with [[ 11 in other parts of
the record. Pls.’ Mem. in Supp. of Mot. for J. on Agency R. at 27-31.

With that said, the Commission has explained that the informa-
tion from the source was supported by other evidence gathered by
the Commission.’* The Commission also defends the information
provided by the source be detailing the credibility of the source and
the relationship of that source to [[ 11.*° Def’s Resp. to
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Pls.’s Mot. for J. on the Agency R. at 31-32. The court, therefore,
cannot conclude that the Commission’s reliance on the information
provided by the source'® is irrational.

2. The Commission’s treatment of evidence placed on the
record by Defendant-Intervenors

The Commission also attached probative value to certain evidence
placed on the record by Defendant-Intervenors—the sworn affidavit
of Mr. Stanley, the only individual to plead guilty to the antitrust
conspiracy targeting fine denier PSF, stating that the conspiracy had
not extended to PSF subject to the antidumping duty order. Plain-
tiffs have a valid point that Defendant-Intervenors’ submission of
this document was “selective” and “self-serving,” and the Commis-
sion’s decision to accord it weight should be examined. Pls.” Mem. in
Supp. of Mot. for J. on Agency R. at 31. The Commission, however,
explains that it only cited the affidavit as additional support for its
finding that “[o]ther documents submitted by respondent interested
parties explicitly cite an antitrust conspiracy that targeted fine de-
nier PSF.” Def’s Resp. to Pls.’s Mot. for J. on the Agency R. at 33
(quoting PSF Reconsideration Denial Pub. Views at 20 n.134). The
Commission notes, “[b]Joth KoSa’s statement of admissions filed in
Canada, and the complaint filed in Koch v. Hoescht, reference a con-
spiracy to coordinate fine denier sales and allocate textile custom-
ers.” Def’s Resp. to Pls.’s Mot. for J. on the Agency R. at 33 (citing
Sept. 30, 2005 Pub. Ex., Attach. 5 at paras. 12-13 and Attach. 7 at
paras. 1-2 (CR—43)). Given this explanation, the court cannot con-
clude that the Commission’s utilization of this record evidence is ir-
rational.

3. Whether the Commission lacked objectivity and balance

Plaintiffs contend that in weighing the record evidence on the
question of the scope of the antitrust conspiracy, the Commission
lacked objectivity and balance. The court believes that Plaintiffs,
who were operating at a significant disadvantage because much of
the information relating to the antitrust conspiracy was under seal,
made a good evidentiary showing before the Commission that the
PSF antitrust conspiracy may have extended to the PSF subject to
the antidumping duty order. Although the Commission’s reconsid-
eration denial does not, in the court’s view, fully reflect the contra-
dictory evidence Plaintiffs proffered under challenging circum-

11
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stances, the court is also cognizant of the standard of review
operating in this case. The court here is not the finder of fact, the
Commission is. The court’s role is limited to (1) ensuring that the
Commission considered the relevant factors and (2) reviewing the
Commission’s determination for rationality. Plaintiffs have not ar-
gued that the Commission failed to consider relevant factors. As for
the rationality of the Commission’s finding that the PSF subject to
the antitrust conspiracy did not include the PSF subject to the anti-
dumping duty order, the court cannot conclude that the finding is ir-
rational.

C. The Ferrosilicon Reconsideration

In denying Plaintiffs’ reconsideration request, the Commission ad-
dressed Plaintiffs’ argument that the facts of this case are analogous
to those in the Ferrosilicon Reconsideration, and therefore warrant
similar treatment. The Commission observed that in the Ferrosilicon
Reconsideration three domestic producers had been convicted of
price fixing, when price had been the “focal point” of the original in-
vestigation, and there was evidence that these same producers had
“made material misrepresentations and omissions throughout the
investigation relating to that issue.” PSF Reconsideration Denial
Pub. Views at 23 (citing Ferrosilicon Reconsideration at 7-8). Here,
on the other hand, the Commission determined that KoSa’s antitrust
violations did not undermine the integrity of the record of the origi-
nal investigations of PSF from Korea and Taiwan because petition-
ers provided testimony and evidence consistent with an antitrust
conspiracy targeting fine denier PSF but not the PSF subject to the
antidumping duty order. Id. The Commission also found that Plain-
tiffs’ allegation that underselling margins had been inflated by the
conspiracy was unsupported by the record, which indicated that un-
derselling margins had generally narrowed during the two quarters
of the original investigation that overlapped with the antitrust viola-
tions to which KoSa pled guilty. Id. at 23 & n.160.

As the Commission explained, the Ferrosilicon Reconsideration in-
volved new evidence of an antitrust conspiracy that affected the
original injury determinations in a definitive and concrete way, a
fact that was apparent when the Brazilian ferrosilicon producers
first filed their request for a changed circumstances review. Plain-
tiffs were undoubtedly hoping that the new evidence of the antitrust
conspiracy they uncovered among the domestic PSF producers would
engender the same proactive response demonstrated by the Commis-
sion in the Ferrosilicon Reconsideration, but Plaintiffs failed to per-
suade the Commission that the evidence affected the original PSF
injury determination in a definitive and concrete way. Lacking un-
ambiguous evidence of that effect, the Commission declined to insti-
tute a reconsideration proceeding in which it would be “ascertaining
antitrust violations based upon conflicting or ambiguous evidence
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submitted in civil antitrust proceedings”, something “outside the
Commission’s expertise.” PSF Reconsideration Denial Pub. Views at
22-23. The differing course of action—declining to reconsider the
PSF determination—therefore did not represent an irrational depar-
ture from the Ferrosilicon Reconsideration.

D. The “guilt beyond a reasonable doubt” burden of proof

Plaintiffs’ sixth argument is that the Commission held Plaintiffs’
reconsideration request to the “guilt beyond a reasonable doubt” bur-
den of proof by relying on certain information gathered by the Com-
mission.'” Plaintiffs’ argument begs the question of the proper bur-
den of proof the Commission should have applied to Plaintiffs’
reconsideration request, a question to which Plaintiffs do not provide
an answer. Arguing about burdens of proof in this context is mean-
ingless because the Commission does not apply “burdens of proof” in
ruling on a reconsideration request. Instead, the Commission ren-
ders a discretionary decision that is generally unreviewable except
in the limited circumstance when the request is based on new evi-
dence.

In this case the court is reviewing a claim that the Commission’s
refusal to reconsider its original determination despite new evidence
is “arbitrary, capricious, [or] an abuse of discretion”, 5 U.S.C.
§ 706(2)(A) (2000), when measured against the statutory factors
composing the Commission’s injury determination and the Commis-
sion’s findings from the original determination. Plaintiffs’ burden of
proof argument does not aid the court in analyzing whether the evi-
dence of the antitrust conspiracy in question materially affected the
Commission’s original injury determination. What the court needed
to hear from Plaintiffs instead was how the record demonstrated
that the new evidence materially affected the original PSF injury de-
termination, something that Plaintiffs simply chose not to argue.

V. Conclusion

Having reviewed the Commission’s denial of Plaintiffs’ reconsid-
eration request, the court concludes that the Commission’s denial
was not “arbitrary, capricious, [or] an abuse of discretion”, 5 U.S.C.
§ 706(2)(A) (2000). Accordingly, the court denies Plaintiffs’ motion
for judgment upon the agency record and affirms the determination
of the Commission.

17 I
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Slip Op. # 08-19

DUs & DERRICK, INC., Plaintiff, v. UNITED STATES SECRETARY OF AG-
RICULTURE, Defendant.

Before: Richard K. Eaton, Judge
Court No. 05-00346

OPINION

[United States Department of Agriculture’s final determination granting plaintiff’s
application for trade adjustment assistance affirmed.]

Dated: February 6, 2008

Steven D. Schwinn, for plaintiff.

Jeffrey S. Bucholtz, Acting Assistant Attorney General; Jeanne E. Davidson, Direc-
tor, Commercial Litigation Branch, Civil Division, United States Department of Jus-
tice; Patricia M. McCarthy, Assistant Director, Commercial Litigation Branch, Civil
Division, United States Department of Justice (Michael J. Dierberg), for defendant.

Eaton, Judge: In Dus & Derrick, Inc. v. United States Secretary of
Agriculture, 31 CIT _, 469 F. Supp. 2d 1326 (2007) (“Dus & Der-
rick I”), this court remanded to the United States Department of Ag-
riculture (the “Department”) its determination denying plaintiff’s
application for cash benefits under the Trade Adjustment Assistance
(“TAA”) for Farmers program. In its written opinion, the court con-
cluded that the Department’s regulations were an impermissible in-
terpretation of Congress’s clear intent embodied in 19 U.S.C.
§ 2401e(a)(1)(C)(2002). See Dus & Derrick I, 31 CIT at ____, 469 F.
Supp. 2d at 1333.

Specifically, the court found that the Department’s regulations
were unlawful to the extent that: (1) under the facts of this case,
they “provide for the comparison of non-consecutive years when de-
termining whether a producer has satisfied the statutory net income
requirement;” and (2) they provide for years other than the “most re-
cent year” and the “latest year” when selecting the years for com-
parison.! Id. at ___, 469 F. Supp. 2d at 1335. Further, the court de-
termined that the Department may not rely solely on an applicant’s
tax returns to deny benefits based on net income, when other infor-
mation is properly submitted to the Department. Id. at ____, 469 F.
Supp. 2d at 1337-38. The court remanded the matter to the Depart-

1The statutory criteria that must be met in order for an individual producer to receive a
cash payment are as follows:
(1) Requirements . . .
(C) The producer’s net farm income (as determined by the Secretary) for the most
recent year is less than the producer’s net farm income for the latest year in which no ad-
justment assistance was received by the producer under this part.

19 U.S.C. § 2401e(a)(1).
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ment with instructions to construct a methodology for considering
Dus & Derrick, Inc.’s (“Dus & Derrick”) application that comported
with the court’s opinion.2 Id. at ___, 469 F. Supp. 2d at 1338.

The court now reviews the Department’s remand determination.
See Reconsideration Upon Remand of the Application of Dus & Der-
rick, Inc. (“Remand Determination”). Jurisdiction lies under 19
U.S.C. § 2395(c). For the reasons set forth below, the Department’s
Remand Determination is affirmed.

BACKGROUND

The facts of this case are contained in Dus & Derrick I and need
not be repeated here. Nonetheless, the sequence of events leading to
that decision and to plaintiff’s application for cash benefits remains
relevant.

The Texas Shrimp Association (“T'SA”) filed a group petition with
the Department in October 2003. See TAA for Farmers, 68 Fed. Reg.
60,078 (Dep’t of Agric. Oct. 21, 2003) (notice). The Department
granted the petition on November 19, 2003. See TAA for Farmers, 68
Fed. Reg. 65,239 (Dep’t of Agric. Nov. 19, 2003) (notice) (“Upon inves-
tigation, the [Department] determined that increased imports of
farmed shrimp contributed importantly to a decline in the landed
prices of shrimp in Texas by 27.8 percent during [the] January 2002
through December 2002 [marketing year], when compared with the
previous 5-year [1997 through 2001] average.”).

On November 30, 2004, using 2003 as the “marketing year,” the
Department re-certified the TSA and its member producers as eli-

2The court notes a caveat with respect to the language found in its previous opinion. In
Dus & Derrick I, the court made the following statements:

For the court, the language of 19 U.S.C. § 2401e(a)(1)(C) is clear in its instruction that
consecutive years must be compared when determining whether a producer has satisfied
the net income requirement.

31CIT at ,469 F. Supp. 2d at 1333. And,

[Alt least with respect to individual applications for benefits made pursuant to re-
certifications, the court finds that the regulations are not a permissible interpretation of
the statute, which clearly expresses Congress’s intent that consecutive years be com-
pared.

Id. at , 469 F. Supp. 2d at 1335.

There are factual situations, not before this court, to which these summaries of the law
would not apply. Subsection (a)(1)(C) of 19 U.S.C. § 2401e provides that, as a part of its ap-
plication for benefits, a producer must certify that its “net farm income . . . for the most re-
cent year is less than the producer’s net farm income for the latest year in which no adjust-
ment assistance was received by the producer under this part [19 U.S.C. §§ 2401 et seq.].”
(emphasis added).

Thus, in those cases where a producer has not received TAA benefits in the year previous
to the “most recent year,” the court’s statements remain true. Where benefits have been re-
ceived in the year immediately preceding the “most recent year,” the statute directs the
comparison of non-consecutive years.
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gible to apply for TAA benefits. TAA for Farmers, 69 Fed. Reg.
69,582 (Dep’t of Agric. Nov. 30, 2004) (notice) (“Upon investigation,
the [Department] determined that continued increases in imports of
like or directly competitive products contributed importantly to a de-
cline in the average landed price of shrimp in Texas by 33.7 percent
during the 2003 marketing period (January—December 2003), com-
pared to the 1997-2001 base period.”). In accordance with the re-
certification, producers such as plaintiff became “eligible to apply for
fiscal year 2005 benefits during a 90-day period beginning on No-
vember 29, 2004 . . . [and] clos[ing] on February 28, 2005.” Id.

On January 19, 2005, plaintiff, having never applied under the
original certification, applied for benefits for the first time under the
re-certification. See Application for Trade Adjustment Assistance
(TAA) of Dus & Derrick, Inc. (“Pl.’s Application”), Admin. R. (“AR”) at
1. In reviewing plaintiff’s application pursuant to its regulations, the
Department compared plaintiff’s net income, as reported on line 28
of its Form 1120 corporate income tax returns, for 2003 as the “mar-
keting year”™ and 2001 as the “pre-adjustment year.”* See Dus &
Derrick I, 31 CIT at , 469 F. Supp. 2d at 1329-30. On March 7,
2005, the Department denied plaintiff’s application stating that
plaintiff was “denied a TAA cash benefit because [it] failed to meet
the net income requirement, in accordance with 7 CFR Part
1580.401(e).” See Letter from Ronald Lord, Deputy Director Import
Policies and Program Division to Dus & Derrick, Inc. (Mar. 7, 2005),
AR at 55.

The lawfulness of the years compared in determining whether
plaintiff met the net income requirement and the adequacy of the
documentation relied upon by the Department in its net income
analysis were the subjects of the court’s opinion in Dus & Derrick I.
Relying on the plain language of the statute, the court ordered the
Department to disregard its regulations and directed it to determine
if plaintiff’s net income was “less” in 2004 (“the most recent year”)
than in 2003 (“the latest year in which no adjustment assistance was
received by the producer”). Id. at ____, 469 F. Supp. 2d at 1334-35;
see also 19 U.S.C. § 2401e(a)(1)(C). As to the adequacy of the evi-
dence used in the determination, the court directed that plaintiff be
given an opportunity to place on the record further documents relat-
ing to its 2003 and 2004 income. Dus & Derrick I, 31 CIT at ___,
469 F. Supp. 2d at 1337-38.

On remand, the Department advised plaintiff that it was reopen-
ing the record and invited plaintiff to submit any additional docu-

3“Marketing year means the marketing season or year as defined by National Agricul-
ture Statistic Service (NASS), or a specific period as proposed by the petitioners and certi-
fied by the Administrator.” 7 C.F.R. § 1580.102 (2005).

4“Pre-adjustment year means the tax year previous to that associated with the most re-
cent marketing year in the initial producer petition.” 7 C.F.R. § 1580.102.
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mentation that it wished the Department to consider in making its
2003/2004 net income comparison.® See Letter from Lana Bennett,
Director, Import and Trade Support Programs Division, to Dus &
Derrick, Inc. (Mar. 20, 2007), Suppl. Admin. R. (“SR”) at 1-2; see also
Letter from Lana Bennett, Director, Import and Trade Support Pro-
grams Division, to Dus & Derrick, Inc. (May 2, 2007), SR at 4-5; 7
C.FR. § 1580.301(e).6

Plaintiff responded to the Department’s letters by a May 30, 2007
letter. See Letter from Susie Jackson, Bookkeeper, to Import and
Trade Support Programs Division (May 30, 2007), SR at 6-7. This
letter submitted “additional information” with respect to plaintiff’s
tax return for the calendar year 2004 and explained plaintiff’s rea-
sons for asking the Department to consider information other than
that found on Line 28 of its tax returns. See SR at 6-7.

On June 20, 2007, the Department issued its Remand Determina-
tion, finding that plaintiff’s tax returns indicated that plaintiff’s “net
fishing income for 2004, the year which the Court states is the most
recent year, was less than [plaintiff’s] net fishing income for 2003,
the year which the Court states is the latest in which no adjustment
assistance was received by” plaintiff. Remand Determination at 1.
The Department compared Line 28 of plaintiff’s 2003 tax return
(showing plaintiff’s 2003 taxable income before net operating loss
deductions and special deductions) to the corresponding Line 28 of
plaintiff’s 2004 return, and concluded that its net income declined
between those years, and thus that plaintiff was eligible for TAA
cash benefits. See id. The Department then found plaintiff eligible to
receive the statutory maximum TAA payment of $10,000.00. Id. at 2.

Plaintiff filed comments to the Remand Determination on July 11,
2007. See Pl’s Comments Reconsideration Upon Remand (“Pl’s

5Specifically, the Department wrote:

In accordance with the Court’s Order, we are providing you an opportunity to submit
documentation for our consideration in making the determination whether the net fish-
ing income for 2004, the year which the Court states on page 22 of its Order is the most
recent year, was less than the net fishing income for 2003, the year which the Court
states is the latest year in which no adjustment assistance was received by the producer.

SR at 1. In its Remand Determination, the Department compared plaintiff’s net income in
the years 2003 and 2004 in reaching its findings. See Remand Determination at 1; Dus &
Derrick I, 31 CIT at____, 469 F. Supp. 2d at 1335 (“A plain reading of the
statute . . . demands that, for an application made in 2005, net income for 2004 (the ‘most
recent year’) must be compared to that earned in 2003 (‘the latest year in which no adjust-
ment assistance was received by the producer’).”) (footnote omitted). Because the court con-
cluded that a comparison of the years 2003 and 2004 was required by the statute, and in
light of the Department’s improper reliance solely on line 28 of plaintiff’s tax returns, it di-
rected that the record be re-opened for additional information to be submitted. See Dus &
Derrick I, 31 CIT at , 469 F. Supp. 2d at 1338.

6The Department’s second letter, dated May 2, 2007, advised plaintiff that it had no in-
formation regarding plaintiff’s 2004 net income, including plaintiff’s 2004 tax return. SR at
4. This letter also appears to reflect the Department’s belief that its proposed methodology
upon remand comported with the court’s analysis in Dus & Derrick I. See SR at 4.
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Comments”). Plaintiff’s Comments concurred with the results of the
Remand Determination to the extent that the Department found
that plaintiff’s net income declined from 2003 to 2004, and that
plaintiff was eligible to receive $10,000.00 in TAA benefits. Plaintiff
asked the court to issue a final judgment affirming the Remand De-
termination’s results and to order the Department to pay plaintiff
$10,000.00.7 See P1.’s Comments at 1-2.

STANDARD OF REVIEW

This court has “jurisdiction to affirm the action of ... the Secre-
tary of Agriculture...or to set such action aside, in whole or in
part.” 19 U.S.C. § 2395(c). The Department’s TAA eligibility deter-
mination should be upheld if supported by substantial evidence and
otherwise in accordance with law. See 19 U.S.C. § 2395(b). The court
“for good cause shown, may remand the case to [the Department] to
take further evidence, and [it] may thereupon make new or modified
findings of fact and may modify [its] previous action”); Former Em-
ployees of Swiss Indus. Abrasives v. United States, 17 CIT 945, 947,
830 F. Supp. 637, 639—40 (1993). The scope of review of an agency’s
actions is limited to the administrative record. Defenders of Wildlife
v. Hogarth, 25 CIT 1309, 1315, 177 F. Supp. 2d 1336, 1342-43
(2001).

DISCUSSION

Upon remand, the Department was obligated to “adhere closely to
the court’s outstanding order[]. Failure to do so unnecessarily ab-
sorbs the time of counsel and the court, does not promote respect for
the rule of law, and may result in sanctions in unfortunate cases.”
Vertex Int’l, Inc. v. United States, 30 CIT __, ____, Slip Op. 06-35
at 1 (Mar. 8, 2006) (not reported in the Federal Supplement). Here,
the Department’s actions upon remand comported with the court’s
opinion in Dus & Derrick 1. This is demonstrated by the Depart-
ment’s actions in: requesting more information from plaintiff in its
March 20, 2007 letter (see SR at 1-3); advising plaintiff of its inten-
tion to use 2003 and 2004 as the years of comparison (see SR at 4-5);

7While agreeing with the result, plaintiff appears to argue that the manner in which the
Department arrived at that result was somehow improper. See Pl.’s Comments 1. The De-
partment’s July 23, 2007 response, on the other hand, asks for affirmance on those grounds
invoked by the Department. See Def.’s Resp. Pl.’s Comments Upon Remand (“Def.’s Resp.”)
1, 4. The Department states that plaintiff did not identify any errors in the Remand Deter-
mination. Def.’s Resp. 3—4. It points to the Supreme Court’s decision in Securities & Ex-
change Commission v. Chenery Corp., 318 U.S. 80, 87-88 (1943), to support the position
that “an agency’s decision generally may only be affirmed upon the grounds relied upon by
the agency.” Def’s Resp. 3. The Department is correct in its contention that, because plain-
tiff did not identify any errors in its analysis, the court need not address whether or not the
Department’s determination could be sustained on alternative grounds. Def.’s Resp. 4.
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and, explaining its decision for granting plaintiff’s application in the
Remand Determination.

In addition, while there may be further evidence that could have
supported its findings, the Department has cited evidence sufficient
to satisfy the substantial evidence test. That is, having found that a
comparison of line 28 of plaintiff’s tax returns for the years 2003 and
2004 demonstrated that plaintiff’s “net ... income . .. for the most
recent year is less than ... for the latest year in which no adjust-
ment assistance was received by the producer under this part” the
Department did not find it necessary to examine any of the other evi-
dence submitted by plaintiff. See 19 U.S.C. § 2401e(a)(1)(C); Re-
mand Determination at 1; see also Former Employees of Merrill
Corp. v. United States, 31 CIT _, | 483 F. Supp. 2d 1256, 1264
(2007) (“Substantial evidence must be sufficient to reasonably sup-
port the agency’s conclusion and must be more than a mere scin-
tilla.”) (citing Ceramica Regiomontana, S.A. v. United States, 10 CIT
399, 405, 636 F. Supp. 961, 966 (1986), aff’d, 810 F.2d 1137 (Fed. Cir.
1987)) (internal quotations and citation omitted). Thus, because a
comparison of plaintiff’s 2003 and 2004 tax returns is sufficient to
justify a finding that plaintiff satisfied the requisite decline in net
income under 19 U.S.C. § 2401e(a)(1)(C)® and, because plaintiff met
all the other statutory requirements, it is eligible to receive TAA ben-
efits.

While the Department has complied with the court’s remand in-
structions, it has indicated that it does not agree with the court’s
conclusions in Dus & Derrick 1.° See Remand Determination at 1.
Thus, the Department continues to maintain that this court must ac-
cord Chevron deference to its interpretation of the statute.'® It is ap-

8See also 7 C.FR. § 1580.301(e)(4) (requiring plaintiff to “[certify] that net farm or fish-
ing income was less than that during the producer’s pre-adjustment year”).

9The Department’s Remand Determination states that the “agency respectfully dis-
agrees with the Court that 2004 constitutes the most recent year and that 2003 constitutes
the latest year in which no assistance was received by the producer.” Remand Determina-
tion at 1. It indicates that it compared these years “under protest” and that plaintiff is eli-
gible to receive cash benefits “[i]f this Court’s decision is the final decision after all opportu-
nities for appeal have been exhausted.” Id.

10When a court reviews an agency’s construction of a statute which it administers, it
uses the two-step process set forth in Chevron U.S.A. Inc. v. Natural Resources Defense
Council, Inc., 467 U.S. 837, 84243 (1984) (“Chevron”). The first step looks at whether Con-
gress has spoken directly to the issue and the second, where Congress’s intent is unclear,
looks at “whether the agency’s answer is based on a permissible construction of the statute.”
Chevron, 467 U.S. at 842—43. “If Congress has spoken and its intent is clear, the court and
the agency must give effect to that objective.” Former Employees of Fisher & Co., Inc. v.
United States Dep’t of Labor, 30 CIT , 507 F. Supp. 2d 1321, 1325 (2006); see also Bd.
of Governors of the Fed. Reserve Sys. v. Dimension Fin. Corp., 474 U.S. 361, 368 (1986)
(stating that a court’s deference cannot allow an agency to deviate from the clearly ex-
pressed intent of Congress). The only issue then becomes whether the agency’s action con-
travenes Congress’s intent. See Adair v. United States, 497 F.3d 1244, 1252 (Fed. Cir. 2007);
Agro Dutch Foods Ltd. v. United States, 24 CIT 510, 515, 110 F. Supp. 2d 950, 956 (2000)
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propriate, therefore, to briefly restate the reasons for the court’s con-
clusions here.

In Dus & Derrick I, the court instructed the Department to con-
struct a methodology that would result in a comparison of net in-
come for 2003 with that of 2004. The court’s instruction was based
on the facts of this case. Here, Dus & Derrick did not receive any
benefits in 2004, the year prior to its application. As a result, a com-
parison of consecutive years is directed by the statute. That is, the
statute directs that a producer must demonstrate that its net income
for the “most recent year” is less than its net income for the “latest
year in which no adjustment assistance was received by the pro-
ducer....” 19 U.S.C. § 2401e(a)(1)(C) (emphasis added). For the
court, this is a clear statutory direction to the Department to com-
pare 2004 (the “most recent year” to Dus & Derrick’s application) to
2003 (the latest year in which no benefits were received by plaintiff).
Therefore, the court found in Dus & Derrick I, that “[a]ls applied to
the facts of this case . .. the language of 19 U.S.C. § 2401e(a)(1)(C)
is clear in its instruction that consecutive years must be compared
when determining whether a producer has satisfied the net income
requirement.” Dus & Derrick I, 31 CIT at ___, 469 F. Supp. 2d at
1333.

The court also found that the statute contained the clear instruc-
tion that 2004 and 2003 were the years to be compared. See id.
at___, 469 F. Supp. 2d at 1345 (“A plain reading of the
statute . . . demands that, for an application made in 2005, net in-
come for 2004 (the ‘most recent year’) must be compared to that
earned in 2003 (‘the latest year in which no adjustment assistance
was received by the producer’).”)(footnote omitted).

As noted, the Department’s regulations provide for a different
comparison. Under the regulations, individual producers must dem-
onstrate that their net income for the “marketing year”! “was less
than that during the producer’s pre-adjustment year.” See 7 C.F.R.

(concluding that Congress’s intent was clear, rejecting plaintiff’s argument to the contrary,
and not reaching Chevron’s second step); Torres v. Office of Pers. Mgmt., 124 F.3d 1287, 1290
(Fed. Cir. 1997) (“Because the meaning of the statute is clear and Congress has spoken, we
do not reach [defendant’s] argument regarding the asserted reasonableness of the agency’s
interpretation.”).

11yUnder 7 C.FR. § 1580.301, the two years that must be compared are found by refer-
encing the regulation’s definitions. Pursuant to the regulation, individual producers must
“certiff[y] that net...fishing income was less than that during the producer’s pre-
adjustment year,” but the regulation does not itself state which year’s income must be less
than that of the “pre-adjustment year.” See 7 C.F.R. § 1580.301(e)(4). The definition of “net
fishing income,” however, provides guidance. “Net fishing income means net profit or loss,
excluding payments under [C.F.R. Part 1580], reported to the Internal Revenue Service for
the tax year that most closely corresponds with the marketing year under consideration.” 7
C.FR. § 1580.102. “Marketing year” is defined as “the marketing season or year as defined
by National Agriculture Statistic Service (NASS), or a specific period as proposed by the pe-
titioners and certified by the [Department].” 7 C.F.R. § 1580.102. The Department’s TAA
application for individual producers, however, does not use the term “marketing year,” but
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§ 1580.301(e)(4). The “pre-adjustment year” is defined as “the tax
year previous to that associated with the most recent marketing
year in the initial producer petition.” See 7 C.F.R. § 1580.102. Ac-
cording to the Department, the “initial producer petition” is “the ini-
tial petition filed by the group of producers, in this case the Texas
Shrimp Association . . . [and] does not refer to the individual produc-
er’s initial application for benefits.” See Def.’s Resp. to Pl.’s Mot. for
J. Agency R. (“Def.’s Resp. J. Agency R.”) 8-9. Thus, the regulations
direct that Dus & Derrick’s 2005 application for individual benefits
result in a comparison of 2003, the group’s “marketing year,” to 2001,
the group’s “pre-adjustment year.” As a result, the regulations do not
provide for a comparison of years based on the producer’s most re-
cent experience, as directed by the statute. Rather, the regulations
make the comparison between the “marketing year” in the group’s
petition for benefits, with the group’s “pre- adjustment year.” See 7
C.F.R.§ 1580.301.

As was stated in Dus & Derrick I:

[T]he court finds that the language of the statute did not in-
vite the Department to devise an alternative definition for
the phrase “most recent year.” For the court, that phrase can
only refer to the year preceding that of the application. The
statutory phrase “is less than” clearly indicates that a com-
parison is to be made between two years. Plaintiff was denied
benefits based on a comparison between 2003 as the market-
ing year to 2001 as the pre-adjustment year. A plain reading
of the statute, however, demands that, for an application
made in 2005, net income for 2004 (the “most recent year”)
must be compared to that earned in 2003 (“the latest year in
which no adjustment assistance was received by the pro-
ducer”).?

31 CIT at ___, 469. F. Supp. 2d at 1335 (footnote omitted). It is
worth noting that the Department does not argue that 2003 is the
latest year for which information was available. Nor does the De-
partment argue for the reasonableness of its regulation based on the

instead uses the term “Crop Year,” though not in its “Producer Certification” provision. See,
e.g., Pl’s Application, AR at 1.

12 As time passes, the Department’s regulations could produce results unlikely to con-
form to the TAA’s purposes. See generally Trade Act of 1974, Pub. Law 93-618, 88 Stat.
1978 (1975). Such results could occur, for example (assuming the continued existence of the
TAA program and that TSA members remained eligible to apply for benefits), if the Depart-
ment continued to re-certify the TSA annually beyond 2005, through 2010. If, in 2011, a
producer, who never applied under any previous certification, applied for benefits under a
2010 re-certification, the following would occur.

The Department would compare the producer’s net income from 2001, the “pre-
adjustment year,” with the “marketing year” that was used in the petition for re-
certification, which would be 2009.
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availability of information or efficiency of administration. Rather,
the Department merely insists that the years chosen for comparison
in its regulations are a reasonable interpretation of the words of the
statute. See generally Def’s Resp. J. Agency R. 8-11.

Notwithstanding the Department’s arguments, Chevron deference
does not extend to regulations that clearly violate the intent of Con-
gress. See Chevron, 467 U.S. at 843 n.9 (“The judiciary is the final
authority on issues of statutory construction and must reject admin-
istrative constructions which are contrary to clear congressional in-
tent.”). As the Federal Circuit recently stated:

When Congress has spoken clearly, through the use of unam-
biguous words . . . neither [an administrative agency] nor this
Court is “permitted to substitute [its] own definition for that of
Congress, regardless of how close the substitution may come to
achieving the same result as the statutory definition, or per-
haps a result that is arguably better.”

See Agro Dutch Indus. Ltd. v. United States, 508 F.3d 1024, 1033
(Fed. Cir. 2007) (quoting AK Steel Corp. v. United States, 226 F.3d
1361, 1372 (Fed. Cir. 2000) (second alteration in original).

CONCLUSION

In accordance with the court’s instructions, the Department has
now compared consecutive years and found that a comparison of
plaintiff’s tax returns for the years 2003 and 2004 demonstrates a
decline in income.

Therefore, for the reasons stated, the Department’s Remand De-
termination complies with the remand instructions and is affirmed.

e ————————

Slip Op. 08-20

Ps CHEZ SIDNEY, L.L.C., Plaintiff, v. UNITED STATES INTERNATIONAL
TRADE COMMISSION, and UNITED STATES CUSTOMS SERVICE, De-
fendants, and CRAWFISH PROCESSORS ALLIANCE, et al., Defendant-
Intervenors.

Before: WALLACH, Judge
Court No.: 02-00635

ORDER

Pursuant to the filing by United States Customs and Border Pro-
tection (“Customs”) on February 5, 2008, of its Remand Decision en-
titled Reconsideration of the Fiscal Year 2002, 2003, and 2004
CDSOA Certifications of PS Chez Sidney, L.L.C. (“Remand Deci-
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sion”), filed pursuant to this court’s decision and Order in PS Chez
Sidney, L.L.C. v. United States, 502 F. Supp. 2d 1318 (CIT 2007), the
court’s Judgment Order of January 24, 2008, Slip Op. 08-13, is
hereby

WITHDRAWN pending final determination of the above-entitled
matter; and it is further

ORDERED that Plaintiff will have 21 days from the date of this
Order within which to provide comments on Customs’ Remand Deci-
sion; and it is further

ORDERED that Defendant Customs and Defendant-Intervenors
Bob Odom, Commissioner, Crawfish Processors Alliance, and Louisi-
ana Department of Agriculture and Forestry, will have 21 days from
the date of filing of any such comments within which to respond
thereto.



