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Memorandum & Order

AQUILINO, Senior Judge: The above-named plaintiff importer*
commenced civil action 96-01-00263 as a test case pursuant to
USCIT Rule 84(b) to challenge classification by the U.S. Customs
Service of certain bows upon entry from the People’s Republic of
China under either heading 3926 of the Harmonized Tariff Schedule
of the United States (“HTSUS") as “other articles of plastics” or
heading 6307 as “other made up [textile] articles”, dutiable at 5.3 or
7 percent ad valorem, respectively. Plaintiff's complaint is that that
merchandise more appropriately landed under HTSUS heading
9505, “festive articles”, and therefore should have been duty free
upon entry into the United States. Defendant’'s answer disagrees
with this position.

1Now known as Berwick Offray, L.L.C.

25



26 CUSTOMS BULLETIN AND DECISIONS, VOL. 40, NO. 17, APRIL 19, 2006

Following that joinder of issue, the plaintiff interposed a motion to
enlarge the time for the action to remain on the reserve calendar
pursuant to USCIT Rules 7 and 84, which motion was granted on
the ground that the parties were “discussing the method in which
the issues of the . . . action may best be resolved in an effort to con-
serve judicial resources”. Plaintiffs Motion to Enlarge Time in
Which Action May Remain on Reserve Calender, second page. Some
two years later, the court requested that counsel apprise it of the
matter’s status. When another year and a half had passed, the court
was constrained to inquire “why the above test case should not be
dismissed . . . pursuant to USCIT Rule 41(b)”. Plaintiff's counsel re-
sponded that they

had refrained from active litigation of this matter pending final
resolution of the Park B. Smith case, to determine if the resolu-
tion of that case might be dispositive of the classification of its
Trim Time bows. While plaintiff believes that the Federal Cir-
cuit’s decision in Park B. Smith[, Ltd. v. United States, 347 F.3d
922 (Fed.Cir. 2003),] favors its view regarding the tariff classifi-
cation of Trim Time Bows, it does not appear that that decision
will be dispositive of the classification of its merchandise.

Furthermore, [the] Park B. Smith appellate decision is not
yet final. The Federal Circuit is, as of this writing, considering
a petition for reconsideration submitted in that case.... The
Federal Circuit has remanded the matter to this Court, with di-
rections for the Court to make further findings with respect to
the merchandise there at bar.

Accepting this explanation, the court granted plaintiff's request for a
scheduling conference, which was held shortly thereafter.

The parties were in agreement that the Federal Circuit’s denial of
plaintiff's petition for reconsideration in Park B. Smith effectively
cleared the way for disposition of this test case. The court also in-
quired as to the status of plaintiff's seemingly-related action, CIT
No. 98-12-03189, to which the plaintiff intimated the possibility of
consolidation.

That initial reaction apparently faded prior to the drafting of the
parties’ proposed scheduling order, which continued to treat the two
actions separately. The court Court Nos. 96-01-00263, 98-12—-03189
Page 4 thereupon expressed its “displeasure over the lack of any pro-
posal with regard to final disposition of CIT No. 98-12-0[31]89", and
it also inquired “whether or not that void c[ould] be filled via default
judgment”. In response thereto, the plaintiff submitted a proposed
scheduling order for that action.

Nonetheless, the undersigned remains uncertain why the parties
have not consolidated or suspended the later-commenced action with
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(or in the light of) the earlier-initiated test case. To borrow plaintiff's
own words, “judicial resources can best be conserved by avoiding ac-
tive litigation of multiple suits dealing with the same issue”. Here,
not only does the subject matter seem to be the same, so too the un-
derlying legal issue, namely, whether plaintiff's merchandise should
have been classified under HTSUS heading 9505 as “festive ar-
ticles”. Compare Complaint No. 98-12-03189 . . .

12. The festive bows: Veltex Perfect, Perfect Netting, and
Trim-Time Bows are colored red, gold, silver, and tartan plaid,
which are colors evocative of the Christmas season.

13. The festive bows are primarily ornamental in nature.

14. The festive bows are intended to be displayed and used
during the Christmas holiday season, and are designed to con-
tribute to the joy and festivity of the holiday.

15. Because they are designed and manufactured for the
Christmas holiday season, the Veltex Perfect, Perfect Netting,
and Trim-Time Bows are properly classifiable under HTS Sub-
heading 9505.10.2500, as festive articles, specifically as articles
for Christmas festivities: Christmas ornaments, other, other; or
under HTS Subheading 9505.90.6000, as festive articles, spe-
cifically as other festive articles, other, other. Under these sub-
headings, these bows are entitled to enter the United States
unconditionally free of duty. As products of the People’s Repub-
lic of China, these festive bows are entitled to enter the United
States without regard to any textile quota restrictions, and
without the presentation at the time of entry of any textile vi-
sas. Customs erred in classification of such bows under HTS
Subheadings 3926.40 or 6307.90.99. . ..

with Complaint No. 96-01-00263 . . .

5. The merchandise which is the subject of this case consists
of certain “perfect bows” and “trim time” bows for festive occa-
sions, which plaintiff imported into the United States at the
Port of Newark, New Jersey.

6. The perfect bows are composed of textile materials, and
are designed specifically for use as Christmas ornaments. The
“trim time” bows are composed of polypropylene plastics mate-
rials, and polypropylene netting, and are specifically designed
for use as festive articles, to be displayed in connection with
certain holidays and festive occasions.

* * *

14. The plastic and textile bows are properly classifiable un-
der HTS subheading 9505.10.25, as “Festive, carnival or other
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entertainment articles, including magic tricks and practical
joke articles; parts and accessories thereof; Articles for Christ-
mas festivities and parts and accessories thereof; Christmas or-
naments; Other”, and are entitled to enter the United States
unconditionally duty free.

15. Alternatively, the plastic and textile bows are properly
classifiable under HTS subheading 9505.90.60, as “Festive, car-
nival or other entertainment articles, including magic tricks
and practical joke articles; parts and accessories thereof; Other:
Other:[",] and are entitled to enter the United States uncondi-
tionally duty free.

Given the foregoing, and in an effort to adhere to the principles set
forth in USCIT Rule 1, the court will henceforth consider the above-
numbered actions as if they have been consolidated. See USCIT Rule
42(a):

When actions involving a common question of law or fact are
pending before the court, . . . it may order all the actions con-
solidated . . .; and it may make such orders concerning pro-
ceedings therein as may tend to avoid unnecessary costs or de-
lay.

A

Indeed, the plaintiff has now interposed a motion for summary
judgment accompanied by a required Statement of Material Facts
Not in Dispute? combining the two actions, to wit:

A. Procedural History for Case Number 96-00263

1. From January 1995 through February 1995 and from July
1997 through September 1997, plaintiff imported the subject
festive bows into the United States from the People’s Republic
of China.

2. Beginning January 1995 through February 1995, plaintiff
entered the subject bows under cover of Newark, New Jersey
Consumption Entries, 743-0053169-1, 743-0053251-7, 743—
0053318-4, and 743-0053023-0. These entries liquidated in
May and June of 1995.

3. Defendant[] U.S. Customs. .., ... classified the subject
bows at liquidation under Subheadings 3926.40.00, 3926.90.
9890, and 6307.90.99 of the...HTSUS[]. Subheading
3926.40.0000 described, “Other articles of plastics and articles
of other materials of headings 3901 to 3914: Statuettes and

2Complete capitalization deleted.
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other ornamental articles,” and goods that are classified therein
are subject to a 5.3% import duty ad valorem. Subheading
3926.90.9890 described, “Other articles of plastics and articles
of other materials of headings 3901 to 3914: Other:Other:
Other,” and imposes an import duty of 5.3% ad valorem on
goods that are classified as such. Subheading 6307.90.99 de-
scribed “Other made up articles, including dress patterns:
Other: Other: Other: Other: Other.” Goods entered under this
subheading were subject to a textile quota and an import duty
of 7% ad valorem.

4. On June 21, 1995, Berwick filed Protest number 1001-95—
105544 objecting to the classification and duty assessed at the
liquidation of the subject entries, and claiming classification
under HTSUS Subheading 9505.10.2500, as “Festive, carnival
or other entertainment articles. . . . : Articles for Christmas fes-
tivities and parts and accessories thereof: Christmas orna-
ments: Other” or under HTS Subheading 9505.90.6000, as
“Festive, carnival or other entertainment articles . . [.]:Other:
Other,” enterable duty free.

5. On August 18, 1995, Customs denied Berwick's Pro-
test. ... On January 23, 1996, Berwick timely commenced case
number 96—01-00263 before the Court of International Trade.

6. All duties were tendered prior to the commencement of
this action.

. Procedural History for Case No. 98-[ 103189

7. From July 1997 through September 1997, plaintiff en-
tered the subject merchandise under cover of New York Con-
sumption Entries, 743-0060717-8, 743-0061145-1, 743-
0061243-4, 743-0061188-1, 743-0061283-0, and 743
0060859-8. Customs liquidated these entries between May and
July 1998, and classified the merchandise under HTS Subhead-
ings 3926.40, and 6307.90.89, as other plastic articles and other
made-up textile articles.

8. On August 18, 1998, Berwick filed a protest 1001-98—
103164 objecting to the classification and duty assessed at lig-
uidation of the subject entries and claiming classification under
HTSUS Subheading 9505.10.2500, as “Festive, carnival or
other entertainment articles. . .. : Articles for Christmas fes-
tivities and parts and accessories thereof: Christmas orna-
ments: Other” or under HTS Subheading 9505.90.6000, as
“Festive, carnival or other entertainment articles . . [.]: Other:
Other,” enterable duty free.

9. On November 27, 1998, Customs denied Berwick’s
Protest . . . against the classification of festive bows on the
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ground that Customs’ classification was correct. Plaintiff
Berwick timely commenced case number 98-12-03189 before
the Court of International Trade on December 2, 1998.

10. All duties were tendered prior to the commencement of
this action.

. Description of Merchandise

11. Plaintiff's imported merchandise that are the subject of
this action consist[ ] of three types of festive bows. Each bow
manifests a decorative scheme consistent with the Christmas
holiday season. The Perfect Bow is a festive bow that is flocked
with acrylic on the front surface to give it a velvet texture and,
once assembled, boasts fourteen (14) to twenty (20) loops. At re-
tail, these bows are arranged within a green box in a festive
display of green, plaid, and red. The Holiday Classic Bow is
long, by design so that it can be extended vertically across a
Christmas wreath or dangled gracefully from a mantle. Like
the Perfect Bow, the Holiday Classic Bow is flocked with acrylic
to give it a festive velvet texture, a characteristic associated
with the Christmas holiday. The typical red large Holiday Clas-
sic Bow, made from a material ex as “Veltex,” is designed to be
used on a Christmas wreath, or hanging, unaccompanied, from
a store window or the doorpost of a home. The Trim-Time Bow
is an intricately designed bow with a large size tie at its center.
This Christmas bow is sold exclusively in Berwick's Trim-A-
Tree Line through Trim-A-Tree line departments at retail
stores and special holiday retailers.

12. The Perfect Bow, Holiday Classic Bow, and Trim-Time
Bows are designed, sold as and used as holiday decorations for
home and commercial furnishings. The bows are principally
used as holiday decorations for wreaths, Christmas trees, man-
tels, walls, and window-sills in addition to a variety of other
holiday-related uses. The bows are sold in traditional Christ-
mas colors like, red, gold, tartan plaid, silver and are sold ex-
clusively during the Christmas season.®! All of these bows fea-
ture a cord or tie at the center of the back of the bow, in order
for the bow to be easily hung, by nail or thread, as an ornament
or decoration. The subject items do not include adhesive mate-

3Upon inquiry by the court at oral argument, plaintiff's counsel stated that there were
no “white” bows at issue herein. Nonetheless, the physical exhibits provided by the defen-
dant in Attachment A to the Supplemental Declaration of Joan Mazzola, specifically, items
numbered PF3, PFN9, PFN40, PFR9, appear to be white or a variation thereof. See also
Plaintiff's Statement of Material Facts Not in Dispute, para. 14; Plaintiff's Attachment B—
4, unnumbered third, seventh and eleventh pages.
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rial, tape, or any other means by which they may be affixed to
objects.

13. As noted, the subject bows are principally designed for
the purpose of creating a festive bow used for decorating a
home or commercial space during the Christmas season. As
such, the bows are made of either extruded polypropylene or
wire-edged woven textile, fibers that, although sturdy, allow for
more creative freedom than wood or steel. These materials are
also water resistant, which allow them to be used as decora-
tions outside the home. Further, the durability and weightless-
ness of these fabrics allow the decorative bows to be easily
stored and re-used during subsequent holiday seasons.

The Perfect Bow

14. The Perfect Bow, depicted at Exhibit A, is designed pri-
marily for the purpose of creating a festive bow that is used to
decorate a home or commercial space during the Christmas
season. It includes two strips that may be pulled to produce a
bow with fourteen (14) to twenty (20) loops, an amount that far
surpasses the number of loops in an ordinary, disposable rib-
bon. This bow is about 2" — 8" long, features ribbon about 2
inches wide, and is available in colors such as white, red, gold,
silver, emerald, copper, navy, and champagne. The bow is made
of Veltex which is extruded polypropylene with a flocked front
surface. The flocked polypropylene gives the surface a heavy
velvet appearance, which increases aesthetic appeal and facili-
tates the bow’s use during the potentially harsh weather of De-
cember. The Veltex material also increases durability, which
keeps the bow intact during use through the Christmas season,
while in storage, and during subsequent holiday seasons.

15. Berwick’s retail packages instruct that the Perfect Bow
may be used for “Christmas trees,” “home decorating,” and
“wreaths.” Thus, the ultimate consumer would expect to use the
article to create a Christmas ambiance in the home or store, by
hanging it directly upon a house fixture, or by accessorizing a
Christmas tree or wreath. Again, Berwick’s retail display box
for the Perfect Bow is green and the bows are arranged in a fes-
tive display of green, plaid, and red designs. Berwick’s bows are
sold in seasonal sections of general merchandise and craft
stores, as well as the holiday catalogs of Berwick.

Holiday Classic Bows

16. The Holiday Classic Bows, shown at Exhibit B, are de-
signed primarily for use as festive decorations during the cel-
ebration of Christmas, in the home or business. This festive
bow ranges in size from 3" — 22" long and 3" — 10” wide. Berwick
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fashioned its design to create a proportional fit with a Christ-
mas wreath or tree. These bows feature two (2) to seven (7)
loops and are available in red, green, gold, silver. Some bows
depict images largely associated with Christmas, such as
candy-cane stripes, hollies, etc. These bows are made from
polypropylene ribbon, i.e. Veltex, plus acetate satin, vinyl, or
PET/Polyester “Supersilk” material. Like the Perfect Bow, the
Holiday Classic Bow was designed with a flocked polypropylene
to give the surface a heavy velvet appearance, a design charac-
teristic that increases aesthetic appeal and allows it to with-
stand the inclement weather if used to decorate the outside of a
home during the winter months. The Veltex material also in-
creases durability, which keeps the bow intact for use during
the Christmas season, while in storage, and during subsequent
holiday seasons.

17. The advertising brochure, at Exhibit B, depicts several
uses for the Holiday Classic Bow: a red bow affixed to a wreath,
hanging against an interior wall; and two red bows affixed
against a mantle, beneath a green wreath. Advertised on the
retail packages are the words, “Home Decorating.” It follows
that the ultimate purchasers of the bows would expect to use
them as festive decorations. Their channels of trade include
seasonal sections of general merchandise and craft stores, as
well as Berwick’s holiday catalogs.

Trim-Time Bows

18. The Trim-Time Bows, depicted at Exhibit C, are designed
to be tied to home fixtures, e.g. mantles, Christmas trees, etc.
and are typically use[d] with other festive decorations to bolster
the spirit of the Christmas season. The Trim-Time Bows are
highly decorative festive bows which are approximately 5” — 20"
wide, 8" — 20" long, and feature intricately designed ribbons and
ties. These bows are made of wire-edged woven textile and in-
corporate traditional Christmas colors of red and green plus a
tartan plaid. The wire edges enable the bows to maintain their
shape during each and subsequent holiday season. They are
available in various colors like silver, gold, green, blue, bur-
gundy, and in a holly pattern — a quintessential symbol of
Christmas.

19. The Trim-Time Bows are sold exclusively as holiday deco-
rations for wreaths in Berwick's Trim-ATree line to retail stores
as well as special holiday retailers. These items are sold in the
seasonal sections or festive product sections of retail stores.
The ultimate purchaser would expect to use the bow as a deco-
ration during Christmas, given that the advertisement on the
Trim-Time Bow retail package . . . describes the item as “Home
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Décor Bow” and suggests to consumers the following uses: “On
the Mantelpiece;” “Over a Doorway;” “As a Centerpiece;” and
“On a Window.”

20. All of the subject bows are designed with two fabric
strips that allow the items to be easily tied to wreaths, Christ-
mas trees, or other fixtures as a hanging home ornament. That
the bows are not designed with adhesive strips on the reverse-
side preclude them from being easily affixed to gifts or pack-
ages. All of these bows are packaged on hanging cards with the
term “Home Decorating” or with instructions on how to con-
struct (for purposes of the Perfect Bow) or display the bow. The
cover of Berwick’s 2000 catalogue includes a photograph of its
bows positioned on a platform, along with a miniature Christ-
mas tree sculpture, several hanging holiday ornaments, poin-
settias, and a figure bearing a Christmas theme. ... These
items are marketed as home decorating supplies in the holiday
sections of supermarkets, craft stores, or department stores.

21. These bows are not intended to be used to wrap or deco-
rate packages, because they are designed to be ornaments and
big enough to decorate trees, rooms, mantels, wreaths, etc. Fur-
thermore, they are not ribbons which can easily be tied around
a package. To celebrate the Christmas Holiday, these bows are
sold to provide merriment as they decorate the home, churches,
storefronts, window displays, and all other areas requiring
Christmas cheer.

22. Since these bows (1) are intended for use, (2) are used as
ornaments and decorations during the holidays, and (3) are
marketed as such, the subject merchandise should be classified
under HTS Heading 9505 as festive articles.

Italics, boldface, and underscoring in original.

In its response, the defendant admits foregoing paragraphs 2, 5, 6,
8, and 10 but denies in sum and substance all of the others. It is,
however, of some moment to emphasize defendant’'s averments as to
the following:

15. Denies. Avers that, according to Plaintiff's Exhibit A, the
Perfect Bow is “Great For Use On[ ] Baskets, Christmas Trees,
Crafts, Floral Arrangements, Gift Packaging, Home Decor,
[and] Wreaths.” Further avers that the Perfect Bow is depicted
as a bow on a gift box.

Holiday Classic Bows

16. Denies. . .. Avers that the pages depicting bows in Plain-
tiff's Exhibit B do not refer to [ ] any bows as “Holiday Classic
Bows.” Further avers that the descriptions and dimensions of
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the articles depicted in Exhibit B (on the page marked “40")
provide that the depicted articles are actually ribbons and not
“bows” as alleged in this paragraph. Further avers that, based
on the item numbers corresponding to the bows depicted, none
of the bows depicted in Plaintiff's Exhibit B are the subject of
these actions.

17. Denies. . .. Further avers that the depiction contained on
the first page of Plaintiff's Exhibit B merely states “Veltex” and
there is no indication that the articles depicted on that page are
the articles at issue in these actions. Admits that retail pack-
ages depicted in Plaintiff's Exhibit B state “Home Decorat-
ing.” ...

Trim-Time Bows

18. Denies. ... Avers that the depiction contained in Plain-
tiff's Exhibit C merely state[s] “Golden Shimmer” and do[es]
not state “Trim-Time Bow.” Further avers that there is no indi-
cation that the articles depicted in Plaintiff's Exhibit C are the
articles at issue in these actions.

19. Denies that the retail packages depicted in Plaintiff's Ex-
hibit C refer to the depicted articles as “Trim-Time Bows”; ad-
mits that the retail packages depicted in Plaintiff's Exhibit C
state “Home Decorating.” . ..

B

This response has been served and filed in conjunction with a
cross-motion for summary judgment that contains defendant's own
Additional Statement of Material Facts As To Which There Is No
Genuine Issue To Be Tried?, the most pertinent of which include:

5. Berwick has limited its causes of action to only those im-
ported bows which are in the following colors: red, green, gold][,]
silver and tartan plaid. ... Therefore, it has abandoned its
claims regarding all [other] bows contained in the entries.

* * *

6. Berwick has seven product retail divisions for the bows
which it manufactures and sells: Christmas Retail, Trim Time
Retail, Everyday Retail, Floral Wholesale, Craft Retail, Pack-
aging Wholesale, and Custom.... These divisions cross-
merchandise and market bows of a variety of materials, colors,
and styles, i.e., bows sold in one division are also advertise[d]
and sold through other divisions. . . .

4 Complete capitalization deleted.
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7. Berwick’s Christmas Retail Division offers product lines,
such as Christmas Classic, Brilliance and Ribbon Magic, which
sell ribbons and bows for Christmas packaging. . . .

8. Berwick’s Trim Time Retail division offers bows for every
decorating need and offers in color themes that trend with the
home decor market. . ..

9. Berwick’s Everyday Retail Division offers creative options
for both gift packaging and party decor in a variety of colors,
and these bows are similar to the bows in Berwick’s Christmas
Retail division. . . . Bows sold through this division are used for
gift wrap, gift bags, balloons and party supplies. . . .

10. Berwick’s Floral Wholesale division supports the floral
distributors market. Berwick’s Flora-Satin product category is
offered through this retail division for every occasion. . . .

11. Berwick’'s Craft Retail division offers a wide range of
bows designed to accessorize any craft project, “regardless of
the season.” The bows sold to the craft market include Veltex,
Flora-Satin (printed and solid), Wraphia, curling ribbon, Per-
fect Bows, and Curl Swirls. . . .

12. As the world’s largest manufacturer and distributor of
decorative bows, Berwick sells bows yearround. . . .

13. Bows are decorative articles manufactured, marketed
and sold year-round for a variety of purposes. . . .

14. Bows are principally used in connection with gift
wrapping/packaging. . . .

15. Bows [are] made from a variety of material and mar-
keted in many colors and patterns through many channels of
trade year-round. . . .

16. Bows have a variety of uses, e.g., decorating gifts,
houses, rooms, corsages, plants, hanging baskets, floral ar-
rangements, gift wrapping, pews and centerpieces. . . .

17. The bows at issue are manufactured, imported, marketed
and sold in different colors.

18. Neither the styles, sizes, colors, nor other characteristics
of the imported bows preclude their use as gift wrapping bows
and/or at times of the year other than Christmas. . ..

19. None of the commercial papers describe the imported
merchandise as being “Holiday Classic Bows.”

Citations omitted.
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In its response, the plaintiff admits paragraphs 16 and 17 but de-
nies 5, 13-15, and 18. As for the others, the plaintiff:

6. Admits that Defendant's Exhibit 1 speaks for itself. De-
nies the remaining allegations. Avers that most of Berwick’s
Christmas bows are marketed during Christmas and in specific
catalogs.

7. Admits and avers that the Christmas Retail Division not
only sells Christmas packaging but Christmas decorations and
ornament-like bows.

8. Admits and avers that Trim Time Bows at issue are de-
signed for use as Christmas decorations.

9. Denies and avers that most of the subject merchandise is
not offered in Berwick's Everyday Retail Division for gift wrap,
gift bags, balloons, and party supplies. The Perfect Bow may be
used for packaging but is principally designed to be used for
home or other decor at such festive events as Christmas.

10. Admits and avers that the subject merchandise is not
generally sold through the Floral Wholesale Division.

11. Admits and avers that the subject merchandise is not
generally sold through the Craft Retail Division.

12. Admits and avers that plaintiff does not sell most of the
subject Christmas bows year-round.

19. Admits that the invoices and entry papers do not men-
tion “Holiday Classic Bows.” However, avers that all the 1996
and 1997 Christmas Catalogs, as well as the packaging for the
subject bows describe some of the imported merchandise as
“Holiday Classic Bows.”

Both parties contend that the matter at bar can be resolved via
summary judgment. See, e.g., Memorandum of Points and Authori-
ties in Support of Plaintiff's Motion for Summary Judgment (“Plain-
tiff's Memorandum”), p. 8; Memorandum in Opposition to Plaintiff's
Motion for Summary Judgment and In Support of Defendant's
Cross-Motion for Summary Judgment (“Defendant’s Memorandum
in Opposition”), p. 9. The court tested this thesis by subjecting them
to oral argument. Alas, upon careful review and reflection, the court
cannot concur. See, e.g., Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 248 (1986):

... [SJummary judgment will not lie if the dispute about a ma-
terial fact is “genuine,” that is, if the evidence is such that a
reasonable jury could return a verdict for the nonmoving party.
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Jurisdiction to hear and decide this matter is predicated upon 28
U.S.C. 81581(a) and 82631(a). The dispositive issue herein is
whether plaintiff's bows are prima facie classifiable as “festive ar-
ticles” under HTSUS heading 9505. If so, the contested classification
would be erroneous on its face per Note 2(v)® of Chapter 39 and Note
1(t) of Section XI®, both of which indicate that the tariff provisions
thereunder do not cover “[a]rticles of Chapter 95”. See General Rule
of Interpretation 1:

... [Flor legal purposes, classification shall be determined ac-
cording to the terms of the headings and any relative section or
chapter notes[.”]

A

To determine whether plaintiff’'s bows are classifiable under
HTSUS heading 9505, the court must first ascertain the meaning of
that tariff provision. See, e.g., Rollerblade, Inc. v. United States, 282
F.3d 1349, 1352 (Fed.Cir. 2002). That inquiry is unnecessary herein
as the meaning thereof, and more specifically, the term “festive ar-
ticles”, has been defined by the Court of Appeals most recently in
Russ Berrie & Co. v. United States, 381 F.3d 1334, 1336 (Fed.Cir.
2004), quoting Park B. Smith, Ltd. v. United States, 347 F.3d at 927,
in turn citing Midwest of Cannon Falls, Inc. v. United States, 122
F.3d 1423, 1429 (Fed.Cir. 1997), to wit:

... [Cllassification as a “festive article” under Chapter 95 re-
quires that the article satisfy two criteria: (1) it must be closely
associated with a festive occasion and (2) the article is used or
displayed principally during that festive occasion.

In Russ Berrie, the court found that

[slnowmen decorated with holly, ghosts, and witches’ and mon-
sters’ heads are symbols that are closely associated with the
Christmas and Halloween holidays and are used principally on
those occasions.

381 F.3d at 1336 (emphasis added). In Park B. Smith, the Federal
Circuit had stated that

5Note 2(v) was formerly Note 2(u).
6 Chapter 63 falls thereunder.

7 “Section and Chapter Notes are not optional interpretive rules, but are statutory law,
codified at 19 U.S.C. §1202.” Park B. Smith, Ltd. v. United States, 347 F.3d 922, 926
(Fed.Cir. 2003) (citation omitted). Cf. Midwest of Cannon Falls, Inc. v. United States, 122
F.3d 1423, 1429 (Fed.Cir. 1997).
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articles with symbolic content associated with a particular rec-
ognized holiday, such as Christmas trees, Halloween jack-o-
lanterns, or bunnies for Easter, are festive articles[,]

but those

articles that might be associated with a particular holiday be-
cause of their color schemes, but having no symbolic content,
such as a red and green plaid, do not meet the . .. criteria for
festive articles under Chapter 95.

347 F.3d 929.

Given this meaning for “festive articles”, this court can move to
the second, factual inquiry articulated in Rollerblade, 282 F.3d at
1352, namely, whether the goods at issue herein land within that
meaning — in other words, whether they satisfy the criteria enumer-
ated above.

@

In an attempt to satisfy number (1), supra, the plaintiff presents
three arguments, the first of which is that

bows possess a historical association with Christmas. Symboli-
cally, bows reflect the “spirit of brotherhood,” and their use dur-
ing the Christmas season suggests that humankind is “tied to-
gether with bonds of goodwill.”

Plaintiffs Memorandum, p. 13, quoting Symbols of Christmas,
http://www.ywconnection.com/Holiday/pageHsymbolsofchristmas.
html (last visited March 31, 2006). This citation to an anonymous,
presumably-personal, website hardly reveals how the “spirit of
brotherhood” is actually bound to Christmas, whether one considers
that holiday in the light of either its religious® origin or its current
commercial significance.

Secondly, the plaintiff claims that “[t]oday, the bow is as ubiqui-
tous a symbol of Christmas as the greenery it decorates”. Plaintiff’s
Memorandum, p. 13. This broad generalization seems to derive
solely from the following sentence: “Indeed, it is rare to see a Christ-
mas wreath or garland without a large bow.” I1d. (citations omitted).
While this could be true, the relevance thereof seems to attach to the
second requirement—that the merchandise be used or displayed
principally during a festive occasion. See Russ Berrie & Co. v. United
States, supra.

Third, the plaintiff argues that “some of the Holiday Classic and
Trim-Time bows display traditional Christmas symbols, such as

8 See, e.g., Skoros v. City of New York, 437 F.3d 1, 9-10, 28-29 & n. 24, 51-52 (2d Cir.
2006).
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candy-cane stripes and holly”®, to which end it also provides Physical
Exhibit #1 (Trim-Time)'° depicting what appear to be holly
branches. For support, counsel reference paragraphs 7 and 9 of the
affirmation of Tim Shearer. Neither, however, substantiates that any
of the bows at issue “displays traditional Christmas symbols”.
Rather, paragraph 9, which discusses the physical characteristics of
Holiday Classic bows, merely states that they “may feature patterns
such as candy-cane stripes, holly, etc.”, while number 7 makes no
mention of candy-cane stripes, holly, or any other alleged traditional
Christmas symbol. Emphasis added. Cf. Defendant’s Exhibit 10,
Supplemental Declaration of Joan Mazzola, para. 5:

... Physical Exhibit #1 . . . has what appears to be a textile bow
with a holly on it. However, | was not aware that any of the
bows at issue here contained holly on them.

Nor does plaintiff's Attachment A, listing each bow individually by
protest, entry, category, and item number, support such a conclusion.

Despite this inconsistency, and the seemingly tenuous evidence
produced by the plaintiff as to the bows’ being symbols of Christmas,
at this stage in the action(s) the court cannot weigh that evidence or
make credibility determinations with regard thereto. See, e.g.,
Anderson v. Liberty Lobby, Inc., 477 U.S. at 255.

)

Should the plaintiff be able to substantiate that "closely associ-
ated” requirement at trial, it still must satisfy the second — that its
goods are used or displayed principally, in other words, predomi-
nantly®? or ordinarily®®, as festive decorations during the Christmas
holiday. Cf. Plaintiff's Memorandum, pp. 14, 17-23; Plaintiff's State-
ment of Material Facts Not in Dispute, paras. 12—-22. Here, this con-
tention is not without challenge. Defendant’s position is that the

9 Plaintiff's Memorandum, p. 12, citing Tim Shearer Affirmation, paras. 7, 9. See also
Russ Berrie & Co. v. United States, 381 F.3d 1334, 1336 (Fed.Cir. 2004).

10 Also displayed at the podium during oral argument.

11 see Additional U.S. Rule of Interpretation 1(a):

... [A] tariff classification controlled by use (other than actual use) is to be determined
in accordance with the use in the United States at, or immediately prior to, the date of

importation, of goods of that class or kind to which the imported goods belong, and the
controlling use is principal use[.]

Principal use has been defined as a use “which exceeds any other single use”. Lenox Collec-
tions v. United States, 20 CIT 194, 196 (1996) (italics in original).

12 gee Warner-Lambert Co. v. United States, 28 CIT__,____, 341 F.Supp.2d 1272,
1281 (2004), aff'd, 425 F.3d 1381 (Fed.Cir. 2005), quoting Len-Ron Mfg. Co. v. United States,
334 F.3d 1304, 1311 (Fed.Cir. 2003).

13 See Primal Lite, Inc. v. United States, 182 F.3d 1362, 1364 (Fed.Cir. 1999).
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bows at issue are principally used in connection with gift-
wrapping.**

In support of their respective positions and in accordance with
USCIT Rule 56(e), each party has submitted affidavits attesting to
the principal use of the bows at issue.*® Those affidavits primarily
focus on the factors outlined in United States v. Carborundum Co.,
63 CCPA 98, 102, C.A.D. 1172, 536 F.2d 373, 377, cert. denied, 429
U.S. 979 (1976). See Plaintiffs Memorandum, pp. 17-23; Defen-
dant’'s Memorandum in Opposition, pp. 20-26. Having studied those
affidavits, namely, of Alice Wong and Joan Mazzola for the defen-
dant; and of Tim Shearer, Bruce Kerr, and Stella Troman for the
plaintiff, the court is unable to reconcile the competing statements*®
contained therein without a trial where the aforementioned affiants
can be subjected to cross-examination, “which has been said to be
the surest test of truth and a better security than the oath.” Hanover
Ins. Co. v. United States, 25 CIT 447, 458 (2001).

In view of the foregoing, the parties’ cross-motions for summary
judgment must be, and they hereby are, denied. Counsel are directed
to confer and propose to the court on or before April 28, 2006 a
schedule for trial of those issue(s) of fact which are not already
agreed to herein and which cannot be stipulated to in a pretrial or-
der.

So ordered.

14 5ee Defendant’s Memorandum in Opposition, pp. 19—-26; Defendant’s Additional State-
ment of Material Facts As To Which There Is No Genuine Issue To Be Tried, paras. 7, 9,
13-14, 18; Defendant’s Exhibit 10, Supplemental Declaration of Joan Mazzola, para. 6:

... Bows are decorative articles used as a part of packaging, i.e., gift-wrapping. For ex-
ample, tissue paper is used in packaging as decoration and/or to protect the packaged ar-
ticle, but is not itself a package. Plastic sheets, which are often used in place of tissue
paper, are likewise not a package but are used as part of the packaging system to protect
the packaged article. Similarly, bows are not themselves packages, but are used in the
process of packaging, including giftwrapping.

15 Their positions were also well articulated by counsel at oral argument.

16Compare, e.g., Defendant’s Exhibit 10, Supplemental Declaration of Joan Mazzola,
para. 8:

... Based on the advertising and sales practices of . .. retailers, it is my opinion that
bows, including the perfect bows and other bows at issue in this action ... belong to a
class or kind of bow that is principally used for packaging, including giftwrapping[,]

with Plaintiff's Memorandum in Opposition, Affirmation of Bruce Kerr, para. 13:

... [TIhese bows are sold principally during the Christmas holiday season to decorate all
manner of public and private spaces, including homes, churches, and storefronts.
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HONTEX ENTERPRISES, INC., D/B/A LOUISIANA PACKING Co., Plaintiff,
V. UNITED STATES, Defendant, and CRAWFISH PROCESSORS ALLI-
ANCE, THE LOUISIANA DEPARTMENT OF AGRICULTURE AND FOR-
ESTRY, AND BoB ODOM, COMMISSIONER, Def.-Ints.

Before: Richard K. Eaton, Judge
Court No. 00—-00223

[United States Department of Commerce’s Conclusion in the Final Results on Re-
mand, affirmed]

Dated: April 3, 2006

Arent Fox Kintner Plotkin & Kahn, PLLC (John M. Gurley), for plaintiff.

Peter D. Keisler, Assistant Attorney General, Civil Division, United States Depart-
ment of Justice; David M. Cohen, Director, Commercial Litigation Branch, Civil Divi-
sion, United States Department of Justice; Jeanne E. Davidson, Deputy Director, In-
ternational Trade Section, Commercial Litigation Branch, Civil Division, United
States Department of Justice (David S. Silverbrand and Paul D. Kovac); United
States Department of Commerce, Office of Chief Counsel for Import Administration
(Marisa Beth Goldstein), of counsel, for defendant.

Adduci, Mastriani & Schaumberg, LLP (James Taylor, Jr. and John C. Steinberger),
for defendant-intervenors.

MEMORANDUM OPINION AND JUDGMENT

Eaton, Judge: This antidumping action is before the court follow-
ing a third remand to the United States Department of Commerce
(“Commerce” or the “Department”). See Final Results of Determina-
tion Pursuant to Court Remand (Dep't Commerce, Dec. 9, 2005) (“Fi-
nal Results on Remand”). See generally Hontex Enter., Inc. v. United
States, 29 CIT _, 387 F. Supp. 2d 1353 (2005) (“Hontex I11”). Ju-
risdiction is had pursuant to 28 U.S.C. § 1581(c) (2000) and 19
U.S.C. § 1516a(a)(2)(B)(iii) (2000). For the reasons set forth below,
the court affirms the “Conclusion” found in the Final Results on Re-
mand.

BACKGROUND
The facts of this case have been set forth in the previous opinions
of the court. See Hontex Ill, 29 CIT at___, 387 F. Supp. 2d at
1355-57; Hontex Enter., Inc. v. United States, 28 CIT ____, | 342
F. Supp. 2d 1225, 1226-28 (2004) (“Hontex 11"); Hontex Enter., Inc. v.
United States, 27 CIT_,___, 248 F. Supp. 2d 1323, 1325-28

(2003) (“Hontex 1"). The facts relevant to the instant remand review
are as follows.

On October 29, 1998, Commerce initiated an administrative re-
view of the antidumping duty order covering crawfish tail meat from
the People’s Republic of China (“PRC”). See Initiation of Antidump-
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ing and Countervailing Duty Admin. Review, Requests for Revoca-
tion in Part and Deferral of Admin. Review, 63 Fed. Reg. 58,009 (ITA
Oct. 29, 1998). During that review, exporters Ningbo Nanlian Frozen
Foods Company (“NNL")* and Huaiyin Foreign Trading Company (5)
("HFTC5”) submitted questionnaire responses. See, e.g., Sec. A Ques-
tionnaire Resp. of [NNL] and La. Packing Co. (“NNL Sec. A Resp.”),
Pub. R. Doc. 19 (Dec. 8, 1998); Sec. A Questionnaire Resp. of
[HFTC5] (“HFTCS5 Sec. A Resp.”), Pub. R. Doc. 24 (Dec. 22, 1998). In
their responses, both NNL and HFTC5 maintained that they shared
neither managers or owners, nor common control, with other craw-
fish tail meat exporters. See NNL Sec. A Resp., Pub. R. Doc. 19 at 3;
HFTC5 Sec. A Resp., Pub. R. Doc. 24 at 4. Despite this assertion,
Commerce determined that a “web of control relationships [existed]
between NNL and HFTCS5,” and that the two entities were affiliated
and therefore should be “collapsed” and treated as a single entity.
See Hontex 111, 29 CIT at ____, 387 F. Supp. 2d at 1355-56 (citing
Relationship of [NNL] and [HFTC5], Pub. R. Doc. 218). Based on
this finding, Commerce assigned HFTC5's PRC-wide antidumping
duty rate of 201.63% to NNL. Id. Although claiming a “web of control
relationships,” Commerce’s determination was based solely on the
business activities of a “Mr. Wei,”? who was at various times an em-
ployee of each company. Id.

As a domestic importer of the subject merchandise, plaintiff
Hontex commenced this action challenging aspects of Commerce’s
determinations, including Commerce’s decision to collapse the com-
panies.®> See generally Hontex |. The matter was ultimately re-
manded in Hontex I, and further redeterminations and remands fol-
lowed thereafter. See generally Hontex 11, and Hontex I11.

In Hontex I, Hontex 11, and Hontex 111, this court found, inter alia,
that substantial record evidence did not support Commerce’s deter-
mination that NNL and HFTC5 should be collapsed. See Hontex 111,
29 CIT at____, 387 F. Supp. 2d at 1359; Hontex Il, 28 CIT at _,
342 F. Supp. 2d at 1236-37; Hontex I, 27 CIT at _, 248 F. Supp.
2d at 1343-44. As a result, the court, in each instance, remanded the
matter so that Commerce might marshal more evidence to support

its conclusion. See Hontex Ill, 29 CIT at__, 387 F. Supp. 2d at
1361; Hontex Il, 28 CIT at ____, 342 F. Supp. 2d at 1246; Hontex I,
27 CITat ___, 248 F. Supp. 2d at 1350.

11t should be noted that a “Mr. Lee" is the part-owner of NNL. See Verification Report for
[NNL] in the Antidumping Duty Review of Freshwater Crawfish Tail Meat from the PRC,
Pub. R. Doc. 188 at 5-10. He has, however, no ownership interest in HFTCS5.

2 Also known as “Mr. Wei Wei.”

3As a domestic importer of the subject merchandise, Hontex is an “interested party”
within the meaning of 19 U.S.C. § 1677(9)(A), and is entitled to challenge Commerce’s de-
termination pursuant to 19 U.S.C. § 1516(a)(2).
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STANDARD OF REVIEW

When reviewing a final determination in an antidumping or
countervailing duty investigation, “[t]he court shall hold unlawful
any determination, finding, or conclusion found...to be unsup-
ported by substantial evidence on the record, or otherwise not in ac-
cordance with law....” 19 U.S.C. § 1516a(b)(1)(B)(i). “Substantial
evidence is ‘such relevant evidence as a reasonable mind might ac-
cept as adequate to support a conclusion.” ” Huaiyin Foreign Trade
Corp. (30) v. United States, 322 F.3d 1369, 1374 (Fed. Cir. 2003)
(quoting Consol. Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)).
“Substantial evidence is more than a mere scintilla.” Consol. Edison,
305 U.S. at 229. The existence of substantial evidence is determined
“by considering the record as a whole, including evidence that sup-
ports as well as evidence that ‘fairly detracts from the substantiality
of the evidence.”” Huaiyin, 322 F.3d at 1374 (quoting Atl. Sugar, Ltd.
v. United States, 744 F.2d 1556, 1562 (Fed. Cir. 1984)).

DISCUSSION

As noted by the court in Hontex 111, the theory in support of col-
lapsing NNL and HFTCS5, to that time, had not been “entirely clear.”
See Hontex 111,29 CIT at ___, 387 F. Supp. 2d at 1358. At oral argu-
ment, however, counsel for Commerce explained the Department’s
position: “Mr. Wei Wei had the potential to control both companies
and . .. Mr. Wei Wei is an agent of Mr. Lee. Therefore, if you follow
the logic . .. Mr. Lee would have a potential to control both compa-
nies through Mr. Wei Wei.” Oral Arg. Tr. of 3/30/2005 at 33. Based on
this representation, the court in Hontex 111 reexamined the evidence
and concluded that nothing on the record indicated that Mr. Wei was
acting as Mr. Lee’s agent at HFTC5.# See Hontex 111,29 CIT at ___,
387 F. Supp. 2d at 1360-61. Specifically, the court found that:

An examination of the record reveals that there is neither: (1)
evidence of Mr. Lee ever actually exercising control over Mr.
Wei at HFTC5; nor (2) any evidence of Mr. Lee’s potential to
control Mr. Wei's activities at that company. Indeed, while Com-
merce provides great detail as to Mr. Wei's activities on behalf
of HFTCS5, none of this evidence links Mr. Lee to Mr. Wei's ac-
tivities at that company. See, e.g., NNL Verification Memo, Pub.
R. Doc. 188 at 5-7. ... [Clounsel's comments at oral argument
highlight the flaw in Commerce’s reasoning: there is simply no
evidence on the record of this antidumping review that Mr. Wei

4The only evidence of anyone having control over Mr. Wei's activities at HFTC5 is that
he took orders from an individual identified solely as HFTC5'’s “general manager.” There is
no evidence, or even a suggestion, that Mr. Lee was HFTC5's general manager. See Hontex
111, 29 CIT at , 387 F. Supp. 2d at 1360.
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was acting as Mr. Lee’s “agent” at HFTC5. While there is ample
evidence that Mr. Lee was acquainted with Mr. Wei and that
Mr. Wei was working as Mr. Lee’s “agent” at NNL, this evidence
does not support a further inference that Mr. Wei was working
as Mr. Lee’s “agent” at HFTC5. Therefore, substantial evidence
does not support the conclusion that Mr. Lee “controlled”
HFTCS.

Id. at 1360-61.
That being the case, the court remanded the matter to Commerce
with instructions to either:

(1)(a) find that Mr. Lee did not control HFTC5 within the
meaning of 19 U.S.C. § 1677(33)(F) & (G), and (b) find that
NNL and HFTC5 were not affiliated, and (c) find that NNL and
HFTC5 should not be collapsed and given a single antidumping
margin, and (d) find that NNL is entitled to a separate
company-specific antidumping margin and calculate that mar-
gin using the verified information on the record; or (2)(a) re-
open the record in order to gather additional evidence of Mr.
Lee’s control relationship with HFTC5 during the period of re-
view, and (b) place such additional information on the record,
and (c) conduct an analysis that takes into account any such
new evidence, including the temporal aspect of any such new
evidence.

Id. at 1361. Thus, Commerce was given the choice of two courses of
action, i.e., either find that the companies were not affiliated or re-
open the record. The Final Results on Remand, however, demon-
strate that it chose neither. Rather, while Commerce states in its
Conclusion, that it has now found that: (1) Mr. Lee did not control
HFTC5; (2) NNL and HFTC5 were not affiliated and therefore
should not be collapsed; and (3) NNL is entitled to a separate
company-specific antidumping margin, and calculated that margin
using the verified record information, it further states that this de-
termination is made only “for the purpose of these remand results.”
Final Results on Remand at 2. This statement is followed by exten-
sive argument justifying its previous conclusion that the companies
should be collapsed. In sum, Commerce argues that collapsing the
companies was authorized because Mr. Wei was an employee of both
companies. This position is, of course, different from that presented
by the Department’s counsel in open court. Moreover, although Mr.
Wei was an employee of NNL, there is no evidence that he in any
way controlled the company since, at all times, his NNL activities
were directed by Mr. Lee.®

51t is worth noting that Mr. Wei had no ownership interest in either company.
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As to the nature of the Final Results on Remand, the course of ac-
tion adopted by Commerce is simply not in accordance with this
court’s remand instructions. “Neither of the[] choices on remand
permit Commerce to affect to adopt the courts
conclusions . . . without actually doing so.” Fuyao Glass Indus.

Group Co. v. United States, 30 CIT , , slip op. 06-21 at 7
(Feb. 15, 2006) (not published in the Federal Supplement); see also
Vertex Int’l, Inc. v. United States, 30 CIT _, slip op. 06-35 at 1

(Mar. 8, 2006) (“The Department must adhere closely to the court’s
outstanding orders. Failure to do so unnecessarily absorbs the time
of counsel and the court, [and] does not promote respect for the rule
of law. . . .”). Therefore, the court finds the Summary and Discussion
sections of the Final Results on Remand are not in accordance with
the remand instructions. As a result, those portions of the Final Re-
sults on Remand are to be stricken.

Nonetheless, as has been demonstrated by the court’'s discussion
herein, Commerce’s Conclusion is supported by substantial evidence
and otherwise in accordance with law. As a result, that portion of the
Final Results on Remand shall be affirmed.

JUDGMENT

Therefore, in accordance with the foregoing discussion, the court
hereby: (1) strikes from the Final Results on Remand the portions la-
beled “Summary” and “Discussion” as inconsistent with the remand
instructions found in Hontex I11; and (2) affirms Commerce’s Conclu-
sion found in the Final Results on Remand as being supported by
substantial evidence and otherwise in accordance with law.

Eaae——————

Slip Op. 06-43

DEcCCA HOSPITALITY FURNISHINGS, LLC, Pilaintiff, MARIA YEE INC.,
Plaintiff-Intervenor, v. UNITED STATES, Defendant, AMERICAN FUR-
NITURE MANUFACTURERS COMMITTEE FOR FAIR TRADE, Defendant-
Intervenor.

Before: Pogue, Judge
Court No. 05-00002

[Writ of mandamus granted]

OPINION
POGUE, Judge: Responding to the court’s opinion in Decca Hospi-
tality Furnishings, LLC v. United States, 29 CIT ___, 391 F. Supp.

2d 1298 (2005) (“Decca 1”), Commerce determined on remand that
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Plaintiff, Decca Hospitality Furnishings, LLC (“Decca”), was entitled
to a 6.65% cash deposit rate instead of the 198.08% “PRCwide” rate
assigned to Decca in Commerce’s original determination. After re-
mand, on December 20, 2005, the court entered judgment affirming
Commerce’s remand determination. Decca now moves the court to
enforce the judgment entered after remand and, by consequence of
enforcing that judgment, to order Commerce to correct Decca’s cash
deposit rate to reflect Commerce’s Remand Determination; alterna-
tively, Decca asks the court to issue a writ of mandamus compelling
Commerce to implement the lawful cash deposit rate. For the rea-
sons set forth below, the court grants Plaintiff's alternative request
for mandamus relief.

BACKGROUND
A.

Under the antidumping statute (“the Statute”), 19 U.S.C.
88 1673a (2000) et seq., Commerce is charged with investigating al-
legations of dumping by foreign producers or importers, and, if
dumping is found, to counter the effects of such dumping by ordering
a duty on dumped imports, i.e., an antidumping duty.* In the course
of an investigation, Commerce may, at different times, estimate the
rate of antidumping duty that will ultimately be assessed. The ini-
tial estimate follows an affirmative preliminary determination that
dumping has occurred. 19 U.S.C. § 1673b(d). Pursuant to this initial
estimate, Commerce instructs the Bureau of Customs and Border
Protection (“Customs”) to collect estimated duties, sometimes re-
ferred to as “cash deposits,” on entries of the merchandise that is
subject to investigation. 19 U.S.C. § 1673b(d)(1)(B). See also 19
C.F.R. § 351.205; Torrington Co. v. United States, 44 F.3d 1572,
1577-78 (Fed. Cir. 1995); Mitsubishi Elecs. Am., Inc. v. United
States, 44 F.3d 973, 976-77 (Fed. Cir. 1994).2 After Commerce com-
pletes its investigation, it issues a final determination which may
(and usually does) adjust Commerce’s initial estimate. 19 U.S.C.
§ 1673d(c)(1)(B)(ii); see also 19 U.S.C. 88 1673e(a)(3), 1673e(c)(3);
Cambridge Lee Indus. v. United States, 916 F.2d 1578, 1579 (Fed.
Cir. 1990). This final determination is implemented in the antidump-
ing duty order. See Am. Lamb Co., 785 F.2d at 999.

As mentioned, the cash deposit rate is merely an estimate of the
eventual liability importers subject to an antidumping duty order
will bear. Because the rate established by the final determination is
based on past conduct, i.e., conduct occurring before the final deter-

1For a more thorough discussion of the administrative process see Tex. Crushed Stone
Co. v. United States, 35 F.3d 1535, 1536-37 (Fed. Cir. 1994); Am. Lamb Co. v. United States,
785 F.2d 994, 998-99 (Fed. Cir. 1986).

2Commerce also requires that “liquidation” be suspended. See infra at pp. 5-6.
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mination, interested parties to an antidumping duty proceeding may
ask Commerce to annually review the antidumping duty order in
light of an importer’s current practices. See 19 U.S.C. § 1675;
Asociacion Colombiana de Exportadores de Flores v. United States,
903 F.2d 1555, 1559 (Fed. Cir. 1990); Floral Trade Council of Davis,
Cal. v. United States, 888 F.2d 1366, 1369 (Fed. Cir. 1989). The pro-
cess of review, called an “administrative review,” establishes the ac-
tual liability the importer bears. 19 C.F.R. § 351.213.3

If no review is requested, the rate found in the final determination
is the rate at which liability is assessed. See Consol. Bearings Co. v.
United States, 412 F.3d 1266, 1270-71 (Fed. Cir. 2005); Kemira Fi-
bres Oy v. United States, 61 F.3d 866, 868—69 (Fed. Cir. 1995); Cam-
bridge Lee Indus., 916 F.2d at 1579. However, if a review is re-
guested, Commerce determines what, if any, dumping has actually
occurred for goods entered for a certain time (the “period of review”).
See Torrington Co., 44 F.3d at 1577-79; 19 C.F.R. § 351.213.

If the administrative review finds that the final determination un-
derstated the level of dumping, the importer must pay, in addition to
the cash deposits already collected, the difference between the re-
sults of the administrative review and the results of the final deter-
mination, plus interest. 19 U.S.C. 88 1673f(b)(1), 1677g; see also Tor-
rington Co., 44 F.3d at 1578-79. However, if the administrative
review reveals that the importer owes less than what Customs holds
in cash deposits, Customs must refund this difference plus interest.
19 U.S.C. § 1673f(b)(2). The administrative review also determines
the cash deposit rate to be applied until the next administrative re-
view. See 19 U.S.C. § 1675(a)(2)(C); Allegheny Ludlum Corp. v.
United States, 346 F.3d 1368, 1372—73 (Fed. Cir. 2002); Zenith Elecs.
Corp. v. United States, 884 F.2d 556, 558 (Fed. Cir. 1989).

Once the actual rate of dumping for particular goods is established
through an administrative review, Commerce instructs Customs to
collect the required duties, or refund any monies owed, for the goods
imported during that period. “Liquidation,” which is the final assess-
ment and collection of duties,* see Olympia Indus., Inc. v. United

3“In an administrative review, Commerce recalculates the relevant variables to deter-
mine whether a foreign company is continuing the practice of dumping, i.e., selling its mer-
chandise in the United States for less than a foreign like product in its home market.” NTN
Bearing Corp. v. United States, 295 F.3d 1263, 1266 (Fed. Cir. 2002); Torrington Co., 44 F.3d
at 1578 (“The administrative review effectively updates the antidumping duty order.”).
Without administrative reviews, importers bent on dumping would be free to dump at rates
above the final determination; at the same time, importers that wish to bring their conduct
within bounds of U.S. dumping laws would have no incentive to stop dumping. See also 19
C.F.R. § 351.212 (“Unlike the systems of some other countries, the United States uses a
‘retrospective’ assessment system under which final liability for antidumping and
countervailing duties is determined after merchandise is imported.”)

4 As noted, while it is Customs that collects duties at liquidation, it is Commerce that in-

structs Customs as to the proper rate of duty whether the rate of duty is a rate to be used
for cash deposits or a rate to be used for liquidation.
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States, 30 CIT __, ___ Slip. Op. 06-04, 6 n.1 (Jan. 6, 2006) (citing
C.F.R. 8 159.1 (2000); Ammex, Inc. v. United States, 419 F.3d 1342,
1345 n.1 (Fed. Cir. 2005)), occurs only once for each entry of goods,
and, for the most part, may not be subsequently undone, see Cam-
bridge Lee Indus., 916 F.2d at 1579 (Fed. Cir. 1990) (“Once an entry
has been liquidated, the duties paid cannot be recovered even if the
payor subsequently prevails in its challenge to the antidumping or-
der.”); Zenith Radio Corp. v. United States, 710 F.2d 806, 810 (Fed.
Cir. 1983) (“Zenith").

Because liquidation may not, in most cases, be subsequently un-
done, it is “suspended” until such time as a party may request an ad-
ministrative review, and during the pendency of any such review.
See 19 U.S.C. § 1673b(d)(2); 19 C.F.R. § 351.211(b)(3). See also Mi-
cron Tech. Inc. v. United States, 117 F.3d 1386, 1391 (Fed. Cir. 1997).
Additionally, this court may also enjoin liquidation during the pen-
dency of court proceedings. See, e.g., Yancheng Baolong Biochemical
Prods. Co. v. United States, 406 F.3d 1377, 1381-82 (Fed. Cir. 2005);
Timken Co. v. United States, 893 F.2d 337, 338-41 (Fed. Cir. 1990);
Zenith, 710 F.2d at 810-12; see also 19 U.S.C. § 1516a(c)(1)&(2).
From this brief survey it is apparent that there are real differences
between the cash deposit rate and the liquidation rate.”

B.

On December 17, 2003, Commerce initiated an investigation of
wooden bedroom furniture exporters/producers from the People’s Re-
public of China (“PRC”). See Wooden Bedroom Furniture from the
People’s Republic of China, 68 Fed. Reg. 70,228 (Dept. Comm. Dec.
18, 2003) (notice of initiation). In its investigation, Commerce re-
jected as untimely certain information submitted by Decca to prove
its independence from state-control.® Wooden Bedroom Furniture
from the People’s Republic of China, 69 Fed. Reg. 67,313, 67,313
(Dep't Commerce Nov. 17, 2004) (notice of final determination of
sales at less than fair value) (“Final Determination”) as amended,
Wooden Bedroom Furniture from the People’s Republic of China, 70
Fed. Reg. 329 (Dept. Commerce Jan. 4, 2005) (notice of amended fi-
nal determination of sales at less than fair value and antidumping
duty order) (“Amended Final Determination”). As a consequence of
its decision to reject Decca’s evidence as untimely, Commerce as-
signed Decca the rate it assigned to all importers who did not estab-

SFor example, a cash deposit rate is an interim or provisional rate, but a liquidation rate
has no effect until it is finally assessed, and a cash deposit rate may be modified during the
period while liquidation is suspended, whereas a liquidation rate cannot normally be
changed because liquidation occurs only once for each entry.

6Because the PRC is a non-market economy (“NME"), in investigations of PRC
exporters/producers, Commerce presumes that all companies operating in the PRC are
state-controlled until those companies demonstrate independence from government control.
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lish independence from state-control, i.e., the “PRC-wide” rate of
198.08%. Final Determination, 69 Fed. Reg. at 67,317. Pursuant to
this assignment, Commerce instructed Customs to collect cash de-
posits from Decca at a rate of 198.08%. Amended Final Determina-
tion, 70 Fed. Reg. at 329.

As permitted under the Statute, 19 U.S.C. § 15164, in this court,
Decca sought review of Commerce’s Final Determination, asserting
that Commerce had failed to notify Decca (a) that it had requested
information from Decca and (b) of the deadline by which Decca was
required to respond to the information request. See Decca I, 29 CIT
at____, 391 F. Supp. 2d at 1303. Because Commerce had failed to
adequately provide notice of such requirements to Decca, Decca
averred that Commerce had improperly rejected the evidence Decca
submitted; Decca further argued that because Commerce’s rejection
of its evidence was improper, and because this evidence demon-
strated that Decca was not in fact state-controlled, Decca was en-
titled to the “separate” rate of 6.65%, i.e., the rate Commerce as-
signed all non-mandatory respondents who are independent of PRC
control, and that application of the 198.08% PRC-wide rate to Decca
was unlawful. Id. at 1303—-04. This court agreed, in part, finding that
Commerce failed to follow its regulations in notifying interested par-
ties of the information requested of them and the deadline for sub-
mitting such information. Id. at 1316-17 In so holding, the court re-
manded the case to Commerce to consider whether, despite the fact
that Commerce had not followed its regulations, Decca had never-
theless received actual and timely notice of the relevant submissions
and deadlines. Id. In the event Commerce could not establish that
Decca had received notice of the submission requirements, the court
ordered Commerce to determine whether Decca was entitled to a
separate rate. Id. On remand, Commerce found that it was not fea-
sible for it to demonstrate that Decca had received notice of the re-
quested information and the relevant deadline for submitting such
information. See Wooden Bedroom Furniture from the People’s Re-
public of China, 71 Fed. Reg. 1,511 (Dep't Commerce Jan. 10, 2006)
(notice of court decision not in harmony) (“Notice of Court Decision”).
Commerce further found, after considering Decca’s factual filings,
that Decca was entitled to the 6.65% separate rate. Id.

During the remand proceedings, Decca requested that Commerce
amend its instructions to Customs with respect to Decca’s cash de-
posit rate. Despite its remand determination that Decca was entitled
to the separate 6.65% rate, Commerce, invoking 19 U.S.C.
§ 1516a(e),” concluded that it was without authority to instruct Cus-
toms to apply the separate 6.65% rate as Decca’s cash deposit rate
until a final and conclusive court decision. Final Results of Redeter-

719 U.S.C. § 1516a(e) speaks to liquidation. See infra at pp. 28-33.
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mination Pursuant to Court Remand at 8-9 (Dept. Commerce Nov. 7,
2005) (“Remand Redetermination”). Rather, Commerce has left in
place its original instructions that Customs apply to Decca the PRC-
wide, 198.08% rate, application of which to Decca has been found to
be unlawful by this court. Specifically, in the remand determination,
Commerce stated that “in accordance with [its] normal practice” it
does “not intend to issue amended customs instructions . . . until af-
ter it has published an amended final determination.” Remand Rede-
termination at 8-9. Commerce further noted that it “will publish an
amended final determination once the decision from the Court is fi-
nal and conclusive.”® 1d.

In Decca’s comments on Commerce’s remand determination, sub-
mitted pursuant to this court’s opinion and order in Decca I, 29 CIT
at____, 391 F Supp. 2d at 1317, Decca asked the court to enforce its
judgment and thereby order Commerce to amend Decca’s cash de-
posit rates. After considering the parties’ comments, and after con-
sultation therewith, the court affirmed Commerce’s remand determi-
nation with the understanding that Decca could renew its request to
enforce the court’s judgment after the automatic stay for enforcing
the court’s judgment expired pursuant to USCIT R. 62(a).° Decca
Hospitality Furnishings, LLC v. United States, 29 CIT ___, Slip Op.
05-161 (Dec. 20, 2005).

After the court’s action, on January 10, 2006, Commerce published
a Federal Register Notice announcing that the court had entered
judgment in Decca’s favor. Notice of Court Decision, 71 Fed. Reg. at
1,511.

Although Commerce declined to appeal this court’s decision, the
Court of Appeals for the Federal Circuit (“Federal Circuit”), on Feb-
ruary 23, 2006, docketed an appeal filed by Defendant-Intervenor.
Accordingly, pursuant its notice in the Federal Register, Commerce
will not amend Decca’s cash deposit rate, if at all, until the Federal
Circuit issues a final and conclusive decision.

Additionally, on January 3, 2006, Commerce published a notice
providing interested parties to the investigation an opportunity to
request an administrative review. Antidumping or Countervailing
Duty Order, Finding, or Suspended Investigation, 71 Fed. Reg. 89
(Jan. 3, 2006) (notice of opportunity to request administrative review
of antidumping or countervailing duty order, finding, or suspended
investigation). “[W]ell over 100 companies,” including Decca and

8Commerce cites Timken 893 F. 2d at 340 n. 6 to support its position. Footnote 6 reads,
in part, “We do, however, agree that a decision must be ‘final’ in the sense that the CIT has
entered final judgment in order to require publication of notice under § 1516a(c)(1) and
(e).”

9Rule 62 provides, in relevant part, “[e]xcept as stated herein or as otherwise ordered by
the court, no execution shall issue upon a judgment nor shall proceedings be taken for its
enforcement until the expiration of 30 days after its entry.”
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Defendant-Intervenor, have submitted requests for an administra-
tive review. Def.’s Resp. Pl.’'s Mot. Enforcement of J. at 4. According
to Commerce, Decca is entitled to prove its entitlement to a separate
rate during the administrative review. Commerce has further repre-
sented to the court that should Decca submit, in the administrative
review, the same evidence Decca submitted during the remand pro-
ceedings, Decca would receive a separate rate in the administrative
review.

No party disputes that if Decca does establish its entitlement to a
separate rate, Decca will receive a refund, plus interest, of any cash
deposit tendered on goods imported during the period of review that
exceeds the separate rate as determined by the administrative re-
view. This refund would include all duties that Decca will pay until a
final and conclusive court decision has issued.*°

Decca has maintained to the court that it has attempted to secure
credit with which to post a cash deposit, but has been unable to do so
because of the extraordinary level of the cash deposit rate Customs
currently requires. See Def.'s Report Re. Availability of a Bond.
Decca claims that because of its current cash deposit rate of
198.08%, and its inability to obtain credit to cover the cash deposit
rate, it cannot import goods that are subject to the antidumping duty
order into the United States. Therefore, Decca contends, its subject
merchandise is effectively excluded from the U.S. market until Com-
merce amends Decca’s cash deposit rate to reflect the court’s judg-
ment. Consequently, unless the court directs Commerce to amend
Decca’s cash deposit rate, according to Decca, Decca is blocked from
the U.S. market until a final and conclusive court decision issues.

DISCUSSION

Under the Statute, Commerce’s authority and obligation to issue
instructions to Customs is a purely ministerial act, to which Decca
may be entitled by virtue of Commerce’s remand determination. See
19 U.S.C. § 1673e(a)(1). After all, this court has determined that ap-
plication of the 198.08% rate is unlawful. Moreover, Decca claims,
there is no rate that can be lawfully applied other than the 6.65%
rate.* Nonetheless, because Decca’s prayer for relief requires the

10 ndeed, it appears that the only chance Decca would not receive a separate rate is if
Decca misses the filing deadline. The bigger uncertainty is what the separate rate will be.
At this point of time, based on Commerce’s Final Determination, the best estimate is that
that rate will be around 6.65%.

11 As noted above, despite its remand determination that Decca was entitled to the sepa-
rate 6.65% rate, Commerce, relying on 19 U.S.C. § 1516a(e), concluded that it was without
authority to instruct Customs to apply the 6.65% rate as Decca’s cash deposit rate until a
final and conclusive court decision is issued addressing Defendant-Intervenor’s appeal.
While the court need not decide this issue because the court’s issuance of judgment estab-
lishes Commerce’s duty, the court notes that Commerce’s own remand determination, as a
matter of law, replaces Commerce’s original, final determination; the statute governing an-
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court to take the specific step of ordering Commerce to instruct Cus-
toms to lower Decca’s cash deposit rate to 6.65%, the court will con-
strue Decca’s request as requesting mandamus or injunctive relief in
addition to enforcing the court’s judgment. Accordingly, it is Decca’s
request for an order granting this additional relief from Commerce’s
erroneous cash deposit rate that is at issue here.

The common-law writ of mandamus, as codified in 28 U. S. C.
§§ 1361, 1651(a),*? is a “drastic [remedy], to be invoked only in ex-
traordinary situations.” Allied Chem. Corp. v. Daiflon, Inc., 449 U.S.
33, 34 (1980). Because a writ of mandamus is “ ‘one of the most po-
tent weapons in the judicial arsenal,”” Cheney v. U.S. Dist. Court for
D.C., 542 U.S. 367, 380 (2004) (quoting Kerr v. U.S. Dist. Court for
the N. Dist. of Cal., 426 U.S. 394, 403 (1976)), before such a writ may
issue, a party seeking the writ must satisfy three requirements.
First, “ ‘the party seeking issuance of the writ [must] have no other
adequate means to attain the relief he [or she] desires.”” Id. (quoting
Kerr, 426 U.S. at 403 (1976)). Second, the “petitioner must satisfy
‘the burden of showing that [his or her] right to issuance of the writ
is clear and indisputable,” ” Cheney, 542 U.S. at 381 (quoting Kerr,
426 U.S. at 403), i.e., that the defendant owes him or her a “clear
nondiscretionary duty,” Heckler v. Ringer, 466 U.S. 602, 616 (1984).
See also United States ex rel. McLennan v. Wilbur, 283 U.S. 414, 420
(1931) (“[The writ of mandamus] will issue only where the duty to be
performed is ministerial and the obligation to act peremptory, and
plainly defined. The law must not only authorize the demanded ac-
tion, but require it; the duty must be clear and indisputable.”); Rob-
erts v. United States, 176 U.S. 221, 231 (1900) (“Every statute to
some extent requires construction by the public officer whose duties
may be defined therein. ... But that does not necessarily . .. make
the duty of the officer anything other than a purely ministerial

tidumping duty orders that are required to follow from such determinations, 19 U.S.C.
§ 1673e(a)(1), specifically provides that Commerce shall publish an order which “directs
customs to assess an antidumping duty” in the amount calculated and “requires the deposit
of estimated antidumping duties. ...” Commerce fails to offer any good reason why 19
U.S.C. § 1673e(a)(1) does not apply to Commerce’s remand determination.

12pyrsuant to 28 U.S.C. § 1585, “[t]he Court of International Trade, shall possess all the
powers in law and equity of, or as conferred by statute upon, a district court of the United
States.” See also 28 U.S.C. § 2643(c)(1). As is relevant here, the district courts have author-
ity to grant writs of mandamus (perhaps more appropriately termed mandamus-like relief
in accordance with Fed. R. Civ. Pro. 81(b)) under 28 U.S.C. 8§ 1361 & 1651(a). See 28
U.S.C. § 1361 (“The district courts shall have original jurisdiction of any action in the na-
ture of mandamus to compel an officer or employee of the United States or any agency
thereof to perform a duty owed to the plaintiff.”); 28 U.S.C. §1651(a) (“The Supreme Court
and all courts established by Act of Congress may issue all writs necessary or appropriate in
aid of their respective jurisdictions and agreeable to the usages and principles of law.”).

This court’s jurisdiction over Plaintiff's request for mandamus is not dispossessed by
Defendant-Intervenor’s notice of appeal. On the contrary, Fed. R. App. P.8(a)(1) provides for
the submission of requests for such injunctive relief, which includes mandamus, in the first
instance, to be made to the district court.
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one.”); 13th Regional Corp. v. U.S. Dep't of Interior, 654 F.2d 758, 760
(D.C. Cir. 1980). Third, “even if the first two prerequisites have been
met, the issuing court, in the exercise of its discretion, must be satis-
fied that the writ is appropriate under the circumstances.” Cheney,
542 U.S. at 381 (citing Kerr, 426 U.S. at 403 (“Moreover, it is impor-
tant to remember that issuance of the writ is in large part a matter
of discretion with the court to which the petition is addressed.”)). See
also Duncan Townsite Co. v. Lane, 245 U.S. 308, 312 (1917) (“al-
though classed as a legal remedy, [the] issuance [of a writ of manda-
mus] is largely controlled by equitable principles.”).*®* The court will
address each requirement in turn.

(A) Availability of Adequate Alternative Remedies'*

In order for a writ of mandamus to issue, a complaining party
must demonstrate that he or she does not have adequate alternative
means to obtain relief. Defendants claim that Decca does have an al-
ternative means to obtain relief.'® Specifically, Defendants argue
that, at the time of liquidation, Decca will receive a refund for an
overpayment of cash deposits it makes. Therefore, so the argument
goes, liquidation provides an adequate alternative remedy. Under
the circumstances of this case, the court disagrees.

Normally, an aggrieved party may obtain effective relief from an
erroneous cash deposit rate at the time of liquidation. As noted
above, the Statute provides for the payment of interest upon liquida-

131n Cheney, the Supreme Court noted that a “District Court's analysis of whether man-
damus relief is appropriate should itself be constrained by principles similar to those” out-
lined above. Cheney, 342 U.S. at 390-91. This iteration of the test, therefore, must replace
the Federal Circuit’'s prior articulation of this test. See, e.g., Timken, 893 F.2d at 339. Be-
cause the court in Cheney was considering a writ of mandamus as against a district court
judge — thereby implicating the final judgment rule and other like considerations — the
principles underlying issuance of mandamus here are more generous than as articulated
above.

14 pefendant-Intervenor argues: “Decca seeks to circumvent the requirement that it
demonstrate that it is irreparably harmed by the application of the cash deposit rate deter-
mined in the investigation until a final and conclusive decision in this appeal.” Def.-Int.’s
Resp. Pl.’s Application Writ of Mandamus at 7. This argument has already been squarely
rejected by the Federal Circuit. As the court held in Timken, 893 F.2d at 342:

As a final matter, the third element of a mandamus action, the lack of an adequate alter-
native remedy, was met in this case. Commerce suggests that as an alternative remedy,
Timken could have sought an injunction pursuant to 19 U.S.C. § 1516a(c)(2). We do not,
however, consider such an alternative remedy to be adequate, since Timken would be re-
quired to prove that an injunction was appropriate under the circumstances. Zenith Ra-
dio Corp. v. United States, 710 F.2d 806 (Fed. Cir. 1983). Timken should not be required
to present such proof, since it already has a clear statutory right to the claimed relief.

Nor, as the court held in Timken, is Decca required to demonstrate irreparable harm as
Defendant-Intervenor argues. Id. at 339.

15 As noted above, enforcement of the court's judgment cannot provide an adequate alter-
native remedy because it does not result in an order requiring Commerce to correct its in-
structions to Customs.
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tion if the cash deposit rate is different than the actual dumping
margin determined either by a final and conclusive court decision or
an administrative review. See 19 U.S.C. 8§ 1673f(b), 1677g. As a re-
sult, under this regime, theoretically, an importer should be no more
disinclined to import goods into the United States under the threat
that an appeal (or administrative review) will reinstate a prior cash
deposit rate than it would if it were required to pay the original, al-
beit erroneous, cash deposit. As such, in many cases, at least theo-
retically, there may be no reason to grant parties relief from a cash
deposit rate determined to be erroneous by the court’s review of
Commerce’s final determination because liquidation, with interest,
after a final and conclusive court decision, will provide relief.

Nevertheless, theory and reality are not always the same. Signifi-
cantly, given the complexity of U.S. trade laws, an importer’s credi-
tors may not understand the risks involved in providing credit and,
consequently, may decline to provide credit where it is otherwise effi-
cient to so provide. Alternatively, creditors may demand a high rate
of interest to cover what they perceive as a high risk investment.
This may have a chilling effect on importers as they may be unable
to secure the necessary credit to cover the erroneous cash deposit
rate pending a final and conclusive court decision or an administra-
tive review. Therefore, unless the court grants relief in some cases,
importers may be harmed by an unlawful cash deposit rate while the
matter is being reviewed. See, e.g., Queen’s Flowers de Colom. v.
United States, 20 CIT 1122, 1125-28, 947 F. Supp. 503, 506-07
(1996); NSK Ltd. v. United States, 19 CIT 1013, 1031-32, 896 F.
Supp. 1263, 1278 (1995) (“NSK I1")(remanding to Commerce to con-
sider whether circumstances would justify refunding cash deposits
prior to liquidation);*® Chilean Nitrate Corp. v. United States, 11 CIT
538, 540 & 540 n.2 (1987).

Decca clearly falls in the latter camp. Currently, Commerce re-
quires Decca to post a 198.08% cash deposit — a rate almost thirty
times that found lawful by the court (and now Commerce). Faced
with such a rate, Decca has further maintained that its current cash
deposit rate excludes it from the U.S. market. No party has offered
any evidence to contest this assertion (evidence of which would be
readily obtainable from Customs). Cf. USCIT R. 11 (denials of fac-
tual allegations must have reasonable support). Therefore, given
that Decca is excluded from the market because of the application of
the PRC-wide cash deposit rate, offering Decca a refund of cash de-
posits that it would have to pay on goods it cannot bring into the
country is hardly a remedy at all.

16 pefendant-Intervenor cites NSK Ltd. v. United States, 17 CIT 500, 501 (1993), for the
alternate proposition. This analysis was superceded by NSK 11, 19 CIT at 1031-32, 896 F.
Supp. at 1278, vacated in part NSK Ltd. v. United States, 21 CIT 1006 (1997).
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(B) Commerce’s Duty

Under the second requirement of mandamus, Decca must demon-
strate that Commerce has a clear, rather than discretionary, duty.
The question of whether Decca has asserted a clear duty on the part
of the defendant turns, at least in part, on the proper construction of
19 U.S.C. § 1516a(c)(1)*’ (“Section 1516a(c)(1)"); therefore, the court
must begin by reviewing existing authority on the interpretation of
that provision.

In NTN Bearing Corp. of Am. v. United States, 13 CIT 91, 705 F.
Supp. 594 (1989), plaintiff, NTN Bearing Corporation (“NTN"), chal-
lenged various decisions by Commerce before this court namely: (1)
whether certain of its products were included within the scope of an
antidumping duty order; (2) whether Commerce’s decision was sup-
ported by substantial evidence with respect to the merchandise prop-
erly falling within the scope of the order; and (3) additional clerical
errors in the computation of the duty margin of merchandise falling
within the scope of the order. See NTN Bearing Corp. of Am. v.
United States, 892 F.2d 1004, 1005 (Fed. Cir. 1989) (“NTN Bearing”).
The parties cross-moved for partial summary judgment with regard
to the first question. After granting NTN'’s motion for partial sum-
mary judgment, this court forbade “further collection of estimated
dumping duties on [the merchandise found outside the scope of the
order] and [ ] order[ed] return of duties previously collected on such
[merchandise].” Id. On appeal, the Federal Circuit vacated this
court’s injunction. Although recognizing this Court’s “broad injunc-
tive powers,” the Federal Circuit held that “[a]bsent a final court de-
cision in its favor, NTN has no right to the injunctive relief granted
here.” Id. at 1006.

In explaining its decision in NTN Bearing, the Federal Circuit
opined:

As was said in Melamine Chemicals, Inc. v. United States, 732
F.2d 924, 934 (Fed. Cir. 1984) (emphasis in original) “The ad-
ministrative handling of the involved entries of [merchandise]
can be [a]ffected only by (1) a preliminary injunction pursuant
to 19 U.S.C. § 1516a(c)(2) or (2) a final court decision adjudi-

17 Title 19 Section 1516a(c)(1) provides:

Unless such liquidation is enjoined by the court under paragraph (2) of this subsection,
entries of merchandise of the character covered by a determination of the Secretary, the
administering authority, or the Commission contested under subsection (a) of this sec-
tion shall be liquidated in accordance with the determination of the Secretary, the ad-
ministering authority, or the Commission, if they are entered, or withdrawn from ware-
house, for consumption on or before the date of publication in the Federal Register by the
Secretary or the administering authority of a notice of a decision of the United States
Court of International Trade, or of the United States Court of Appeals for the Federal
Circuit, not in harmony with that determination. Such notice of a decision shall be pub-
lished within ten days from the date of the issuance of the court decision.
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cating the legality, vel non, of the challenged determination. 19
U.S.C. 1516[a](e).” Before a final court decision, therefore, the
agency determination governs entry of merchandise. 19 U.S.C.
§ 1516a(c)(1)(1988).

A partial summary judgment is not a final decision. Hence the
trial court’s instructions respecting duties constituted an im-
proper attempt to affect the administrating handling of entries
prior to any final court decision. Following an affirmative
agency finding of dumping, estimated duties are to be collected
pending liquidation. 19 U.S.C. § 1516(b),(f) (1988); 19 C.F.R.
8 353.39(e),.48(c)(1989). Because the agency determination re-
quiring deposit of estimated antidumping duties operates until
a final court decision adverse to that of the agency, estimated
duties are properly collectable from NTN.

Id. (footnotes omitted) (emphasis in original).

Thus, under the Federal Circuit’s reasoning in NTN Bearing, this
court can order no adjustment to a cash deposit rate prior to a “final
court decision.” Id. In the case at issue here, all parties (more or less)
acknowledge that this language from NTN Bearing is determinative;
nonetheless, the parties disagree as to what this language means.

The disagreement stems from the fact that the phrase “final court
decision” has multiple meanings. Commerce avers that “final court
decision,” as used in NTN Bearing, refers to a “conclusive court deci-
sion.” For this proposition, Commerce cites various decisions inter-
preting Congress’ use of the phrase “final court decision” in Section
1516a(e). See, e.g., Yancheng Baolong Biochemical Prods. Co., 406
F.3d at 1381-82 (preliminary injunction on liquidation of entries re-
mains until a final and conclusive court decision); Fujitsu Gen. Am.,
Inc. v. United States, 283 F.3d 1364, 1379 (Fed. Cir. 2002) (finding
that a preliminary injunction dissolves upon issuance of a final and
conclusive court opinion); Hosiden Corp. v. United States, 85 F.3d
589, 591 (Fed. Cir. 1996) (“The Court of International Trade does not
have discretion to require liquidation before the final decision on ap-
peal. 19 U.S.C. § 1516a(e) requires that liquidation, once enjoined,
remains suspended until there is a “conclusive court decision which
decides the matter, so that subsequent entries can be liquidated in
accordance with that conclusive decision.” (quoting Timken, 893 F.2d
at 342)); Smith Corona Corp. v. United States, 915 F.2d 683, 688
(Fed. Cir. 1990) (“suspension is not automatically lifted when the de-
cision of the Court of International Trade is appealed to the Federal
Circuit. Suspension of liquidation continues until a ‘conclusive’ court
decision is reached, i.e., a decision that is not subject to further ap-
peal or collateral attack.”).

In opposition, Decca asserts that the phrase “final court decision”
as used in NTN Bearing, means a final court decision of the Court of
International Trade, i.e., a decision for which judgment has issued.
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Decca makes this claim by relying on decisions interpreting Con-
gress’ use of the phrase “court decision” in Sections 1516a(c)(1) and
(e). See, e.g., Smith Corona Corp., 915 F.2d at 688; Timken, 893 F.2d
at 340.

The question is: To which definition was the NTN Bearing court
referring?*® As noted above, the NTN Bearing court held that “[ble-
fore a final court decision, therefore, the agency determination gov-
erns entry of merchandise.” NTN Bearing, 892 F.2d at 1006. Al-
though declining to define the phrase “final court decision,” id. at
1006 n.4, the court cited 19 U.S.C. § 1516a(c)(1) as to the phrase’s
import and meaning. NTN Bearing, 892 F.2d at 1006. A year later,
the Federal Circuit held that Section 1516a(c)(1) was activated upon
the “issuance of the [CIT] court decision.” Timken, 893 F.2d at 340
(citing 19 U.S.C. § 1516a(c)(1)). Contrasting Congress’ use of “court
decision” in Sections 1516a(c)(1) and (e) with Congress’ use of “final
court decision” in 19 U.S.C. § 1516a(e) (“Section 1516a(e)”), the
Timken Court held that a “court decision,” as used in Sections
1516a(c)(1) and (e), was any decision for which judgment had issued.
Timken, 893 F.2d at 340; see also Smith Corona Corp., 915 F.2d at
688 (“This provision makes clear that the decision of the Court of In-
ternational Trade, or of the Federal Circuit, is of controlling effect

18t appears that this court has not provided an entirely consistent explanation of this
statutory language, perhaps awaiting further appellate guidance. Compare Olympia Indus.,
30 CIT , Slip. Op. 06—4 (Eaton, J.) (denying motion to enjoin cash deposit because
plaintiff failed to establish irreparable harm); Shandong Huarong Gen. Group Corp. V.
United States, 24 CIT 1286, 1292-93, 122 F. Supp. 2d 143,148-49 (2000) (Carman J.) (find-
ing no irreparable harm and that “paying deposits pending Court review is an ordinary con-
sequence of the statutory scheme.”); Shree Rama Enters. v. United States, 21 CIT 1165,
1166, 983 F. Supp. 192, 194 (DiCarlo, J.) (where irreparable harm can be shown, grant of an
injunction appropriate); Queen’s Flowers de Colombia v. United States, 20 CIT 1122, 1125—
28, 947 F. Supp. 503, 509 (1996) (Pogue, J.) (enjoining cash deposit where firms would enter
bankruptcy without injunction); Inland Steel Bar Co. v. United States, 18 CIT 14, 16, 843 F.
Supp. 1477, 1479 (1994) (Carman, J.) (finding that this court could not, until a final judg-
ment, order Commerce to adjust a cash deposit rate where Commerce had requested a vol-
untary remand and the remand results determined a different cash deposit rate);
Companhia Brasileira Carbureto de Calcio v. United States, 18 CIT 215, 216 (1994)
(Restani, J.) (“court decisions rendered pursuant to § 1581(c) do not change the cash de-
posit rates until the final court decision is issued” but considering motion for injunctive re-
lief); Jeumont Schneider Transformateurs v. United States, 18 CIT 647, 652-53 (1994)
(Restani, J.) (a change in the cash deposit rate must await finalized judicial review);
Federal-Mogul Corp. v. United States, 17 CIT 722, 726, 826 F. Supp. 1442, 1446 (1993)
(Tsoucalas, J.) (“This Court agrees that in order to [amend the cash deposit rate] the Court
must enter final judgment on this issue pursuant to Rule 54(b).”), Consol. Int'l Auto., Inc. v.
United States, 16 CIT 269, 269-70 (1992) (Restani, J.) (ordering the immediate change in
the deposit rate even though the sixty-day period for appeal had not yet expired), Chilean
Nitrate Corp., 11 CIT at 540 n.2 (1987) (Restani, J.) (“The court rejects defendant’s argu-
ment that the requirement of cash deposits cannot be enjoined, or that it would not be in
the public interest to enjoin the cash deposit requirement, because of the legislative history
indicating the need for cash deposits.”); Badger-Powhatan, Div. of Figgie Int'l, Inc. v. United
States, 10 CIT 241, 250, 633 F. Supp. 1364, 1373 (1986) (Restani, J.) (where Commerce re-
quested voluntary remand “[t]here is no room here for a result which would allow the erro-
neous deposit rate to continue”).




58 CUSTOMS BULLETIN AND DECISIONS, VOL. 40, NO. 17, APRIL 19, 2006

when rendered, and that each such decision must be published
within ten days after its issuance.”). Thus, by relying on Section
1516a(c)(1) as the statutory bar to the NTN Bearing trial court’s in-
junction, NTN Bearing merely held that the administrative determi-
nation governs until the Court of International Trade enters a final
judgment. Cf. Timken, 893 F.2d at 340 n.6 (“We do, however, agree
that a decision must be ‘final’ in the sense that the CIT has entered
final judgment in order to require publication of notice under
[8]8 1516a(c)(1) and (e).”). In this matter, because this court has is-
sued a final judgment adverse to Commerce’s original determination
— in contrast to the trial court in NTN Bearing granting only a mo-
tion for partial summary judgment — nothing in NTN Bearing con-
tradicts Decca’s claim for relief here.*®

This analysis, by itself, merely means that NTN Bearing does not
foreclose relief; it does not necessarily mean that Decca is entitled to
relief. It does mean, however, that the law does not limit Commerce’s
clear duty to comply with a judgment of the Court of International
Trade. See Porto Rico v. Rosaly, 227 U.S. 270, 276 (1913) (the judicial
power “confers the authority and imposes the duty to enforce a judg-
ment rendered in the exercise of [that] power.”); ICC v. Brimson, 154
U.S. 447, 484 (1894); Am. Grape Growers Alliance for Fair Trade v.
United States, 9 CIT 568, 570, 622 F. Supp. 295, 297 (1985) (high-
lighting the need for timely enforcement of CIT judgments); cf.
Borlem S.A.-Empreedimentos Industriais v. United States, 913 F.2d
933, 940 (Fed. Cir. 1990) (noting that the NTN Bearing trial court
lacked authority because of a specific statutory bar). Moreover, the
NTN Bearing court’s reliance on Section 1516a(c)(1), when consid-
ered within context of the Statute and other decisions, does lead to
the additional conclusion that Commerce has a clear duty to imple-
ment the requested lawful cash deposit rate.

Under Section 1516a(c)(1), Commerce is required to publish in the
Federal Register a “notice of a decision of the United States Court of
International Trade, or of the United States Court of Appeals for the

190ne may wonder why the NTN Bearing court used the phrase “final court decision”
when it drew support from Section 1516a(c)(1) for its analysis. First, the distinction be-
tween a “court decision” and a “final court decision” had not yet been drawn — nor had either
term been defined when NTN Bearing was decided. Second, in NTN Bearing, the Court of
International Trade never entered final judgment. NTN Bearing relied heavily on
Melamine Chems., Inc. v. United States, 732 F.2d 924, 934 (Fed. Cir. 1984). The Court of In-
ternational Trade in Melamine Chems. likewise had not entered a judgment before granting
relief. See Timken, 893 F.2d at 341 (noting that this court had only remanded the case).
Therefore, as the court maintained in Timken, 893 F.2d at 341, the use of the term “final
court decision,” at least in Melamine, was to signal that a non-final decision of the Court of
International Trade did not have immediate effect on the cash deposit rate, e.g., grants of
partial summary judgment and remands. Rather, the Timken court held that the phrase’s
import and meaning as used in its case law must be defined in relation to the statutory pro-
vision it references. Accordingly, because NTN Bearing referenced 1516a(c)(1) to justify its
use of the phrase “final court decision,” the court in NTN Bearing held only that the bar on
altering the rate of cash deposits operates until this court issues judgment.
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Federal Circuit, not in harmony with [the agency's appealed]
determination . . . within ten days from the date of the issuance of
the court decision.”® The court notes in particular that the Federal
Circuit has held that this responsibility ensues upon the issuance of
a final judgment by this court. Timken, 893 F. Supp. at 340. The Fed-
eral Circuit has also held that this notice has legal consequences.
Specifically, such publication suspends liquidation under the original
determination pending a final court decision (if not already sus-
pended), see Smith Corona Corp., 915 F.2d at 688, and requires col-
lection of cash deposits prospectively in accordance with Commerce’s
new determination, see Timken, 893 F.2d at 340 n.3 (“Thus, in the
present case, liquidation of CMEC's entries is currently taking place
without assessment of antidumping duties, but would be suspended
and made subject to collection of estimated antidumping duties of
4.69% upon publication of notice of the March 22, 1989 CIT deci-
sion.”). Given that Commerce has published such a notice here,
Decca is entitled to the benefits that flow from the issuance of such a
notice, i.e., Commerce’s duty to implement it. This much is specifi-
cally required by Timken. See Timken, 893 F.2d at 340 (“the agency’s
determination will govern only that merchandise which is ‘entered
prior to the first decision of a court which is adverse to that determi-
nation.” quoting H.R. Rep. No. 317, 96th Cong., 1st 182 (1979) (em-
phasis in original)).

Commerce appears to reject this analysis claiming that liquida-
tion is not effected until a “final court decision,” i.e., one for which
appeals have lapsed. See 19 U.S.C. § 1516a(e). While the truth of
this proposition is undeniable, its significance in the case at bar is
wanting.?* Liquidation is not the same thing as the collection of cash
deposits. See, e.g., Torrington Co., 44 F.3d at 1578-79; Timken, 893
F.2d 338-39; Zenith, 710 F.2d at 810 (“Any change in deposit
amounts that might be required would be transient and could not af-
fect the amount of dumping duty actually assessed....”); Shree
Rama Enters., 21 CIT at 1166, 983 F. Supp. at 194; Consol. Int'l Au-
tomotive, Inc., 16 CIT at 269-70. Indeed, the Statute refers to each
distinctly. Compare 19 U.S.C. 8§ 1673b(d), 1673d(c)(1)(B)(ii),
1673e(a), 1673e(c)(3), 1675, 1673f(b)(2) and 1677g (referring to cash
deposits) with 19 U.S.C. 88 1500, 1504, 1505, 1514, 1516a and 1520
(referring to liquidations). Therefore, neither Commerce nor this
court should presume that Congress meant to address cash deposits

20 As noted above, Commerce has published such a notice of the court’s judgment at issue
here, in its Notice of Court Decision, 71 Fed. Reg. 1,511.

21 Commerce is correct insofar as Customs is not required to return previously paid cash
deposits until liquidation. Liquidation is the only procedure to refund any overpayments.
NTN Bearing, 892 F.2d at 1006 (“return of estimated duties must await a final court deci-
sion and liquidation by the agency in accordance with that decision.”); see also 19 U.S.C.
88 1673f(b)(2), 1677g.
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when it employed the term “liquidation” in 19 U.S.C. § 1516a. See
2A Norman J. Singer, Statutes and Statutory Construction § 46:06,
p. 194 (6th ed. 2000) (“when the legislature uses certain language in
one part of the statute and different language in another, the court
assumes different meanings were intended.”); Ad Hoc Comm. of AZ-
NM-TX-FL Producers of Gray Portland Cement v. United States, 13
F.3d 398, 401 (Fed. Cir. 1994); Timken, 893 F.2d 340 (“It follows that
if a word is used in one phrase but omitted in another, the two
phrases are intended to mean something different.”). As such, that
Customs may only liquidate certain entries in accordance with a fi-
nal and conclusive decision has no bearing on Customs’ responsibili-
ties as to the collection of cash deposits.

In a larger sense, there is good reason why the Statute differenti-
ates between liquidation and the collection of cash deposits. As re-
counted above, this court usually suspends liquidation pending court
proceedings either by virtue of a preliminary injunction or a court
decision not in harmony with the agency determination. See 19
U.S.C. 88 1516a(c)(1)&(2). See also Zenith, 710 F.2d at 810. There-
fore, if Section 1516a(e) were activated on the basis of every decision
(conclusive or otherwise) several different instructions may issue for
entries on which no liquidation is occurring. The issuance of these
multiple liquidation instructions would have no utility. Furthermore,
without such a stay, parties would not get relief (for goods already
entered) from errors committed by Commerce or this court as deter-
mined in a final and conclusive decision — a result at odds with the
purpose behind appellate review. See Zenith, 710 F.2d at 810.

In contrast, the collection of cash deposits is ongoing. As a result,
revised Customs’ instructions with regard to cash deposits will have
immediate and ongoing consequences. In addition, because cash de-
posits are estimates of the eventual liability an importer will bear,
the remand determination reflects the best estimate of what that li-
ability will be. Cf. Timken, 893 F.2d at 338 n. 3 & 342; Allegheny
Ludlum Corp., 346 F.3d at 1373 (“In short, we discern a congres-
sional intent that cash deposit rates be accurate and current. . ..").
Nor will a change in the cash deposit rate interfere with the Federal
Circuit's ability to grant parties relief. It is therefore reasonable to
collect cash deposits based on Commerce's best estimate of the im-
porter’s liability. Without question, these pragmatic considerations
weigh against the administrative costs in issuing multiple instruc-
tions. Compare Borlem S.A.-Empreedimentos Industriais, 913 F.2d
at 939 (noting that avoiding ping-pong and endless renvoi between
the court, the Federal Circuit, and agencies may be a relevant con-
sideration in denying relief but is not dispositive) and Timken, 893
F.2d at 342 (noting that this concern does not apply to publishing
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federal register notices) with Melamine Chems., 732 F.2d at 934 (cit-
ing concern of the yo-yo effect). See also supra at note 20.%2

The issue has been decided. As established by Timken, Commerce
has a clear duty to implement the cash deposit rate required by the
court’s grant of judgment affirming Commerce’s remand determina-
tion, and Decca has a clear right to the requested writ.

(C) Appropriate under the Circumstances

Last, the court must consider whether relief is appropriate under
the circumstances present here. Commerce asserts that this court’s
equitable powers are limited by 19 U.S.C. 88 1516a(c)(2)&(e) in the
case at bar, so as to foreclose relief to Decca here. Sections
1516a(c)&(e), however, define the court's authority as to the liquida-
tion of entries. Specifically, as noted above, Section 1516a(c)(2)*® per-
mits the court to preliminarily enjoin the liquidation of entries pend-
ing judicial review. This authority is consistent with the recognition
that liquidation is final and conclusive upon the parties and, there-
fore, if the court’s review authority is to be meaningful, such injunc-
tions must issue or else no relief (for the imports in question) may be
granted. See Zenith, 710 F.2d at 810-11. See generally McKesson
Corp. v. Div. of Alcoholic Beverages and Tobacco, Fla. Dept. of Bus.
Regulation, 496 U.S. 18, 51 (1990); South Carolina v. Regan, 465
U.S. 367, 381 n.19 (1984); Ohio Oil Co. v. Conway, 279 U.S. 813, 815
(1929) (where a party may not receive a refund once a tax is paid, a
preliminary injunction should issue). Once the judicial process has
been exhausted, Section 1516a(e)?* requires Commerce to liquidate
all future entries, and entries for which liquidations were enjoined

22 ps noted above, because it is not impossible that this court's first decision may be over-
turned, an importer still faces some risk that the original cash deposit rate will be rein-
stated. Therefore, an importer’s risk calculus is the same regardless of the cash deposit rate
assigned. However, as discussed above, an importer may encounter significant transaction
costs depending on the cash deposit rate. As the prevailing party before this court, there is
no reason why an importer should continue to shoulder these transaction costs after this
court has entered judgment in favor of the importer. Cf. Am. Hosp. Supply Corp. v. Hosp.
Prods., Ltd., 780 F.2d 589, 593-96 (7th Cir. 1985) (Posner, J.).

23Title 19 Sections 1516a(c)(2)—(3) provide:

Injunctive relief. In the case of a determination described in paragraph (2) of subsection
(a) by the Secretary, the administering authority, or the Commission, the United States
Court of International Trade may enjoin the liquidation of some or all entries of mer-
chandise covered by a determination of the Secretary, the administering authority, or the
Commission, upon a request by an interested party for such relief and a proper showing
that the requested relief should be granted under the circumstances. (3) Remand for fi-
nal disposition. If the final disposition of an action brought under this section is not in
harmony with the published determination of the Secretary, the administering authority,
or the Commission, the matter shall be remanded to the Secretary, the administering au-
thority, or the Commission, as appropriate, for disposition consistent with the final dis-
position of the court.

24 Title 19 Section 1516a(e) provides:
Liguidation in accordance with final decision
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under Section 1516a(c), in accordance with the final decision. There-
fore, as noted, the provision upon which Commerce relies speaks
only to the liquidation of entries; they do not speak to the handling
of cash deposits during court proceedings or as a result thereof.

Moreover, when the Court of International Trade properly asserts
jurisdiction over a claim, the Court’s equitable powers may be exer-
cised unless precluded by statute. See, e.g., Borlem S.A.-
Empreedimentos Industriais, 913 F.2d at 937-40; Shree Rama En-
ters., 21 CIT at 1166, 983 F. Supp. at 194; cf. Nat'l Corn Growers
Ass’n v. Baker, 840 F.2d 1547, 1550-60 (Fed. Cir. 1988) (holding that
the court may not grant equitable relief where it does not have juris-
diction). See generally 28 U.S.C. § 1585 (conferring the Court of In-
ternational Trade all powers in law and equity).

Finally, and importantly, given the low probability that Decca’s
goods will be liquidated at the extraordinary 198.08% rate, and
Commerce’s decision not to appeal this court’s decision, cf. Dows v.
City of Chi., 78 U.S. (11 Wall.) 108, 110 (1870), granting relief is ap-
propriate here.

CONCLUSION

For the foregoing reasons, Decca’s motion for mandamus is
granted.

If the cause of action is sustained in whole or in part by a decision of the United States
Court of International Trade or of the United States Court of Appeals for the Federal Cir-
cuit

(1) entries of merchandise of the character covered by the published determination of
the Secretary, the administering authority, or the Commission, which is entered, or with-
drawn from warehouse, for consumption after the date of publication in the Federal Reg-
ister by the Secretary or the administering authority of a notice of the court decision, and

(2) entries, the liquidation of which was enjoined under subsection (c)(2) of this section,
shall be liquidated in accordance with the final court decision in the action. Such notice
of the court decision shall be published within ten days from the date of the issuance of
the court decision.
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Slip Op. 06-44

GUANGZHOU MARIA YEE FURNISHINGS, LTD., et al. Plaintiffs, v.
UNITED STATES, Defendant, AMERICAN FURNITURE MANUFACTUR-
ERS COMMITTEE FOR FAIR TRADE, et al. Defendant-Intervenors.

Before: Pogue, Judge
Court No. 05-00065

JUDGMENT

In Wooden Bedroom Furniture from the People’s Republic of China,
69 Fed. Reg. 67,313 (Dep't Commerce Nov. 17, 2004) (notice of final
determination of sales at less than fair market value and antidump-
ing duty order) and its corresponding “Issues & Decision Memoran-
dum” dated November 4, 2004, the Department of Commerce (“Com-
merce”) rejected as untimely certain submissions from Guangzhou
Maria Yee Furnishings, Ltd., Pyla HK Ltd., and Maria Yee Inc. (col-
lectively “Maria Yee”) and, therefore, assessed Maria Yee the People’s
Republic of China (“PRC")-wide cash deposit rate of 198.08%. Maria
Yee timely appealed that determination averring that it was improp-
erly denied the separate rate of 6.65%. On December 14, 2005, this
court found unlawful Commerce’s assessment of the PRC-wide cash
deposit rate, based upon Commerce’s unreasonable reliance on no-
tice to be provided through the Chinese Ministry of Commerce
(“MOFCOM"), and remanded the issue to Commerce for reconsidera-
tion. Guangzhou Maria Yee Furnishings, Ltd. v. United States, 29
CIT _, Slip Op. 2005-158 (2005).

Pursuant to that remand order, Commerce issued a remand deter-
mination on March 1, 2006, in which it considered Maria Yee'’s evi-
dence. Commerce determined that Maria Yee did qualify for
separate-rate treatment, in accordance with the court’s decision, and
specifically was qualified for the 6.65% separate rate.

This court, having received and reviewed Commerce’s Remand Re-
sults, comments and rebuttals thereto, finds that Commerce duly
complied with the court’s remand order. Therefore, it is hereby

ORDERED that the Department of Commerce’s remand determi-
nation is supported by substantial evidence, and otherwise in accor-
dance with law; and it is further

ORDERED that the Remand Results filed by Commerce on
March 1, 2006 are affirmed in their entirety.
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Slip Op. 06-45

NANCY EBERT, Plaintiff, v. UNITED STATES SECRETARY OF AGRICUL-
TURE, Defendant.

Before: Pogue, Judge
Court No. 05-00297

ORDER AND JUDGMENT

On January 17, 2006, this court issued an Order to Show Cause
why the captioned case should not be dismissed for want of prosecu-
tion. The court established February 10, 2006 as the deadline for
Plaintiff to establish such good cause for why this action should not
be dismissed. Having received no showing of good cause by the
Plaintiff, it is hereby

ORDERED that Plaintiff's complaint be, and hereby is, dismissed
with prejudice.

Slip Op. 06-46

HYUNDAI ELECTRONICS INDUSTRIES CoO., LTD. and HYUNDAI ELEC-
TRONICS AMERICA, INC., Plaintiffs, v. UNITED STATES, Defendant,
and MICRON TECHNOLOGY, INC., Defendant-Intervenor.

Before: Richard W. Goldberg, Senior Judge
Cons. Court No. 00—-01-00027

JUDGMENT ORDER

Upon consideration of the United States Department of Com-
merce’s Final Results of Redetermination Pursuant to Remand (“Re-
determination Results”) filed pursuant to the Court’s decision in
Hyundai Electronics Industries Co., Ltd. v. United States, 30
CIT _, Slip Op. 06-9 (Jan. 18, 2006); and upon consideration of
the fact that no parties have filed negative comments regarding the
Redetermination Results; and upon consideration of all other papers
filed herein; and upon due deliberation, it is hereby

ORDERED that the Redetermination Results are sustained in all
respects.

SO ORDERED.



